This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


~&mf*i:f' 


£^ 


IRISH    JURIST. 


VOL.  XIV.   (VOL.  VII.  NEW  SERIES.) 


CONTAINING 


REPORTS  OF  CASES  DECIDED  INT  THE  SEVERAL  COURTS  OF  EQUITY  AND  COMMON 

LAW,  THE  LANDED  ESTATES  COURT,  COURT  OF  PROBATE,  AND 

COURT  OF  BANKRUPTCY  AND  INSOLVENCY. 


ma\  k  (f  igcst 


OF   THE  CASES  REPORTED  DURING  THE  YEARS  1861  AND  1862  IN  THE  JURIST,  AND 
IN  THE  11  IR.  CHAN.  AND  11  IR,  C.  L.  REPORTS. 


AMD  AH 


Jppenbb  of  %  Statutes  relating  to  |rtlanb. 


BY  WILLIAM   W00DL0CK,   ESQ.,   BARRISTER  -IT-LAW. 


DUBLIN : 
E.    PONSONBY,    116    GRAFTON    STREET. 

1862. 


3hi  jo  Auvuan 


DUBLIN: 

pri5ted    bt    robert    t.    white, 
45  fleet  street. 


•/ 


TABLE    OF    CASES. 


<£quftg. 


Alexander  v.  Alexander 
Alford  t  M'Causland 
Anderson  v  Heron 
Archbold  v.  Scully 
Archer,  Mathews  v 
Armstrong.  Bnrley  y.    ... 
Attorney-General  v  Dillon 
Balfour  v.  Macneill 
Barrett,  Saltmarah  v. 
^Berminffham,  Prile  v 
Bernard  v.  Meant 
Birney,  Stewart  v. 
Bond  v  M'Watty 
Brown's  Estate,  in  re 
Banbury,  Martin  v        .  . 
Bunn,  Taylor  v. 
.  Barley  v.  Armstrong     ... 
Barmester,  Eyre  v. 
Colclough  v  Smyth 
Conmee,  Taaffe  v 
Corry  v.  Lord  Cremorne 
Creagh  v  Creagh 
Cremorne  (Lord),  Corry  t. 
Daunt  v  Daunt 
Day,  in  re 

Dillon,  Attorney  General  v 
Donovan,  Nann  v  ... 

Dunne,  Pigott  v  ... 

Eyre  ▼.  M4Dowell 
Eyre  v.  Barmester 
Fahy,  in  re     ... 
Fitzgerald  t.  O'Connell 
Fitzgerald  v.  Fitzgerald 

Frew,  Irvine  v. 

•ledstancs,  Rickards  v 

Gormanstown  Lord,  Preston  v 

Guillsmore  v.  Peacock 

Hanks,  ex  parte 

Heron,  Anderson  v. 

Irvine  v.  Frew 

Jack  v.  Teaze  ... 

Kelly,  in  the  Matter  of 

Kennedy*  Talbot  v. 

M'Canslond,  Alford  v 

M'Dowell,  Eyre  v. 

M'Watty,  Bond  v 

Macneill,  Balfour  v. 

Magill,  Shaw  v 

Martin  v  Banbury 

Mathews  v  Archer 

Maziere,  Rutherford  v 

Meara,  Bernard  v.         ... 

Newe,  Spread  v. 

Newton  v.  Newton 

Nann  y  Donovan  ... 

O'Connell,  Fitzgerald  v. 

O'Connor,  Rice  ▼. 

Otway's  estate,  in  re 

Peace  ok,  Guillamore  v. 

Pigott  v  Dunne 

Preston  v  Lord  Gormanstown 

Prile  v  Bermingham 

Rice  v.  O'Connor 

Richards,  Stirum  v. 

Richardson  v  Robertson 

Rickanls  v.  Gledstanes 


Page 

'.'.'.  816 
...  254 
...  1 
.  235 
...  50 
...  252 
...  8 
...  137 
...  274 
...  883 
...  108 
...  315 
...  280 
...  274 
...  26 
..  50 
...  829 
...  842 
...  229 
...  21 
.  406 
...  21 
...  315 
...  809 
251 
...  813 

194,  251 
...  41 
...  829 
...  46 
..  6 
...  9 
••  72 
...  149 
...  810 
...  24 
...  199 
.  254 
...  72 
...  9 
...  278 
...  60 
...  816 
...  41 
...  815 
...  o 
...  298 
...  274 
..  235 
...  210 
...  333 
71,95 
...  129 
.  318 
...  6 
..  109 
...  189 
...  24 

194,  251 
...  810 
..  274 
...  109 


149 


Robertson,  Richardson  v  ...  269 

Royse,  Stack  v             ...  114, 249 

Rutherford  v  Maziere    ...  . .  210 

Saltmarah  v.  Barrett  ...  137 

Sanderson,  in  re            .  .  ...    48 

Scully,  Archbold  v.      ...  ...      1 

Shaw  v  Magill  298 

Smyth,  Colclough  v      ...  ...  842 

Spread  ▼.  Newe             ...  71,  96 

Stack  v.  Royse              ...  114, 249 

Stewart  v.  Birney          ..  ...  108 

Stirum  v.  Richards        ...  ...     69 

Taaffe  v  Conmee           ..  ...  229 

Talbot  v.  Kennedy        ...  ..     60 

Tarrant,  Uppington  v  ...  197 

Tarrant,  Upington  and  Wife  v  ...  199 

Taylor  v.  Bunn             ...  ...     26 

Teaze,  Jack  v.  ...      9 

TisdaU,  in  re  Trusts  of  the  Will  of,  139 

Tuckey,  Williamson  v.  ...  274 

Tufnell,  ex  parte           ...  ...     95 

Upington  v  Tarrant      ...  ...  197 

Upington  and  Wife  v  Tarrant  ...  199 

Williamson  v.  Tuckey  ...  274 

Woodroffe,  in  re            ...  .. ,    49 


Hato* 

Aird  ▼.  Kirby               ...            ...  264 

Andrews  v.  Ball            ...            ...  13 

Archbold,  Commissioners  of  Cha- 
ritable Bequests  v.                   ...  74 

Armstrong,  William  Jones,  in  re  ...  77 

Armstrong,  Copeland  v.                ...  82 

Atlantic  Steam  Packet  Company, 

Powell  v.                   ...            ...  118 

Attorney-General  v.  Bagot          ...  82 

Bagot,  Attorney-General  v.         ...  82 

Bafi,  Andrews  v.           ...            ...  13 

Ballycastle  (Magistrates  of),  Gra- 
ham v.                      ...             ..  237 

Banks  v.  Jordan           ...            ...  28 

Bayley,  Lindsay  v.        ...            ...  259 

Beatty  v.  Porter            ...            ...  81 

Belfast  Water  Works  Commission- 
ers v.  Girdwood         ...            ...  151 

Bennett  v  Scott             ...            ...  299 

Birney,  Stewart  v.         ...            ...  108 

Blake  v.  Hanlv             288 

Bloomfield,  Johnston  v.               61  386 

Brabazon  v  Potts           ...            ...  299 

Bradford,  M'Keown  v  169,  175 

Brady,  Coyne  v.            •  •            ..  105 

Brett  v  Sheridan           ...            ...  887 

Bristow  v  Brown           ...         153,  878 

Broe,  Redmond  v.          ...            .  .  275 

Brown,  Bristow  v.         ...         153,  378 

Byrne  v  Byrne              ...            ...  221 

Byrne,  Hogan  v             ...            ...  223 

Byrne,  Tottenham  v.     ...            ...  14 

CaLill  and  wife  v  M'Dowell          ...  877 

Carey,  Hogan  v             ...            ...  879 

Challoner  v  tfKeane                    ...  880 

Clarke,  Seymour  v        ...            ...  886 

Cleary,  Sargent  v          ...             ...  823 


Commissioners  of  Charitable    Be- 
quests v.  Arohbold  ...     74 
Connors  v  Justice          ...  ...  819 

Conran.  Eyre  v              ...  ...  325 

Cook,  Parkinson  v.        ...  ...  835 

Copeland  v.  Armstrong  ...     82 

Copeland,  Hare  v.         ...  ...  242 

Cornwall  v.  Hudson       ...  ...117 

Coventry  v  M'Enery  ...  144 

Coyne  v.  Brady             ...  ..105 

Crean  v.  Gamble           ...  ...     81 

Cust,  Dexter  v.              ...  ...  156 

Dawson,  Tupper  v            .  ...  825 

Dexter  v  Cust                ..  ...  156 

Donovan,  M'Carthy  v  ...  146 

Doolan  v.  Doolan          ...  ...     84 

Dublin,  Town  Council  of,  Regina  ▼  817 

Dunne  v  Plunket          ...  ...  823 

Echlin  v  Singleton        ...  ...  225 

Egan  v  Vesey               ...  ...  823 

Ellis,  M'Mahon  v           .  .  ...  321 

Enright  v  Promoter  Insurance  Co.  153 

Everard,  in  the  matter  of  ...  846 

Eyre  v  M'Dowell          ...  ...  865 

Eyre  v  Conran               ...  ...  825 

Fayle  v  Kingstown  Waterworks  Co.  897 


104 
84 

325 
81 
81 

867 

206 

151 
201 

287 

60 
278 
959 
166 
238 
242 

378 
264 
223 
379 
69 

411 

117 

161 

29 

401 
...  411 
...     28 
61,  886 
..     28 
Justice,  Connors  v         ...  ...  319 

Kelly,  Wharton  t.         ...  ...     58 

Kelly,  Rooney  v  ...  ...  213 

Kingstown  Waterworks  Co.,  Fayle  v  897 
Kirby  and  others,  in  re  ...  893 

Kirby,  Aird  v.  ...  ...  264 

Lavelle  v.  Oranmore     ...  ...     55 


Fitzgerald  v.  Fitzgerald 

Fleming  v.  Smith 

Forster  v  Murphy 

Gamble,  Crean  v.  ...  ... 

Gardiner  v.  Gardiner     .. 

Garnett  v.  O'Connor 

Gibson  v .  ... 

Girdwood,  Belfast  Water  Works 
Commissioners  v. 

Gorman  v  Mayne 

Graham  v  The  Magistrates  of  Bal- 
lycastle 

Gray  v.  Murphy 

Greene,  Lynott  v. 

Griffiths,  Poole  v. 

Hagerty  v.  Hagerty 

Hanly,  Blake  v 

Hare  v  Copeland 

Hearna  y  The  Lancashire  and  York- 
shire Railway  Company 

Heshan,  Stannus  v.       ...  •  . 

Hogan  v  Byrne 

Hogan  v  Carey 

Horgan,  Ryan  v. 

Eowlett,  appellant ;  Tottenham,  re- 
spondent 

Hudson,  Cornwall  v.      ... 

Hughes  v  Murray 

Hopper,  O'Leary  v. 

Irish  North  Western  Railway  Com- 
pany, Mills  ▼ 

Jellico  and  another,  Studdert  v  ... 

Johnstone  v.  Sloane       ...  ... 

Johnston  v.  Bloomfield 

Jordan,  Banks  v. 


IT 


TABLE  OF  OASES. 


Lancashire  and  Yorkahin  Railway 

Company,  Hearns  ▼  ...  878 

Leoky,  M  Cafferty  t.  ...  187 

Limerick  and  Waterford  Railway, 
Company,  Lloyd  v.  ...  240 

Lindsay  v  Bayley  ...  269 

Liverpool,  New  York,  and  Phila- 
delphia Steam  Ship  Co.,  Lynch  v.  836 
Lloyd  v.  Sadlier  ...  ...     15 

Lloyd  v.  Limerick  and  Waterford 

Railway  Company  . .  240 

Loughlin,  Nixon  v  ...  867 

Lynott  v.  Greene  ...  278 

Lynch  ▼.  Liverpool,  New  York,  and 

Philadelphia  Steam  Ship  Co.    ...  836 

Lyons  v  M'Donnell       ...  ...  880 

M'Cafferty  v  Lecky  ...  187 

McCarthy  v.  Donovan  .     146 

M'Donnell,  O'Rourke  v.  ...  140 

M'Donnell,  Lyons  v      ...  ...  880 

M'Donnell,  Shea  v  ...  866 

M'Dowell,  Cahill  and  wife  ▼  .  877 

M'Dowell,  Eyre  t  -...  885 

M'Enery,  Coventry  v  .     144 

M'Guinness  v.  Meehan  ...  ...     13 

M*Kay,  Mansfield  v.      ...  ...     18 

M'Keown  v  Bradford  169, 175 

M'Kelvey,  Ward  v  ...  406 

M'Mahon  v  Ellis  ...  -    821 

Mansfield  v.  M'Kay 13 

Martin  v.  Wilson  ...  835 

Massareene,  Whaley  v.  278,  828 

Massy  vPennefiUher  ...  205 

Mathews  v.  Strong        ...  ...  127 

Mayne,  Gorman  v         ...  ...  201 

Mayo  Presentments,  in  re  ...    96 

Meehan,  MKxuinness  v.  ...     13 

Mercer  v  0*Reilly  ...  883 

Middleton,  Montgomery  v.  ...    80 

Middleton  &  Polexfen,  Montgomery  v  870 
Mills  v  Irish  North  Western  Rail- 
way Company  ...  ...  401 

Montgomery  v  Middleton  &  Polexfen  870 
Montgomery  v.  Middleton  ...    80 

Mooney,  Redmond  v.  ...  277 

Mullen,  Queen  v  ...  ...804 

Murphy,  Gray  v.  ...'  ...     60 

Murphy,  Forster  v  •  •  825 

Murray,  Hughes  v         ...  ...  161 

Nelson  v  Small  ...  ...  879 

Nixon  v  Loughlin  ...  867 

O'Brien  v.  Taggart        ...  ...    29 

O'Connor,  Garnett  v  ...  867 

0*Keane,  Challoner  v  ...  880 

0*Leary  v.  Hopper        ...  ...    29 

O'Rourke  v.  M'Donnell  ...  140 

O'Reilly,  Mercer  v  ...  883 

Oraumore,  Lavelle  v.    ...  ...    55 

Owens  v  Yanhomrigh  ...  200 

Parkinson  v.  Cook  ...  835 

Paul,  in  re  152 

Pearson  v  Smith  ...  275 

Pennefather,  Massy  v  ..    205 

Plunket,  Dunne  v         ...  ...  323 

Poole  v  Griffiths  ...  259 

Porter,  Beatty  v.  ...  ...     81 

Potts,  Brabaxon  v  ...  ...  299 

Powell  v.  Atlantic  Steam  Packet 
Company  ...  ...  118 

Power,  Young  v  ...  888 
Promoter  Insurance  Co.  Enright  v.  153 
Purdon,  Sutton  v.  ..  324 
Queen  v  Williams         804 


Queen  v  Mullen             ...  ...804 

Queen  vRitson  . .  881 

Redmond  v  Broe           ...  ...  275 

Redmond  v  Mooney      ...  ...  277 

Reginav  the  Town  Council  of  Dublin  817 
Reg.  v  Watson  and  Brannigan     ...  401 

Reynolds,  Ryan  v.        ...  ...     82 

Ritson,  Queen  v  ...  881 

Rooneyv  Kelly  ...  213 

Ryan  v.  Horgan            ...  59 

Ryan  v.  Reynolds          ..  ...     82 

Sadlier,  Lloyd  v.            ...  ...     15 

Sargent  v  Cleary           . .  ...  823 

Scott,  Bennett  v            ...  ...  299 

Seymour  v.  Clarke  ..    386 

Shea  v.  M'Donnell  ...  866 

Shepperd,  Trousdale  v.  .  275 

Sheridan,  Brett  v  ...  887 

Sixes  v.  Wild  51 

Singleton,  Echlin  v  ...  225 

Slater  v.  Trimble  ...  255 

Sloane,  Johnstone  ▼.     ..  ...    28 

Small,  Nelson  v            ...  ..    879 

Smith.  Whitestone  ▼.    ...  ..    81 

Smith,  Fleming  v.         ...  ...     84 

Smith,  Pearson  v.  ...  275 

Stannus  v  Heshan         ...  ...  264 

Stewart  v.  Birney         ...  ...  108 

Strong,  Mathews  v.       ...  ...  127 

Studdart  v  Jellioo  and  another    . .  411 

Sutton  ▼  Purdon  824 

Taggart,  O'Brien  v.      ...  ...    29 

Tottenham  v.  Byrne     ...  ...     14 

Tottenham,  respondent;    Howlctt, 

appellant  ...  411 

Thelwall  v.  Yelverton  260, 847 

Trimble,  Slater  v.  ...  255 

Trousdale  v  Shepperd   ...  ...  275 

Tapper  v  Dawson          ...  825 

Yanhomrigh,  Owens  v  .  •  200 

Yesey,  Egan  v              ...  ...  823 

Ward  v  M'Eelvey  ...  409 
Watson  and  Brannigan,  Reg.  v    ...  401 

Whaley  v.  Massareene  278,  823 

Wharton  v.  Kelly          ...  ...    58 

Whitestone  v.  Smith      ...  ...    81 

Wild,  Sikesv.               ...  ...    51 

Williams,  Queen  v         ,M  ...804 

Wilson,  Martin  v.  ...  335 

Yelverton,  Thelwall  ▼.  260, 347 

Young  ▼.  Power  ...  388 


fcatrtreti  ©states  Court 


Blackelv,  in  re 
Burke,  in  re 

... 

68 

... 

85 

Cornwall,  J,  estate  of 

... 

388 

Fenton,  in  the  Matter  of 

... 

161 

Finlay,  estate  of 

... 

389 

Foley,  estate  of 

... 

402 

Frewen,  Assignees  of,  in  re 

... 

88 

Grispi,  in  the  Estate  of 

... 

119 

Johnstone,  in  re 

... 

86 

Kenuedr,  in  re 
Limerick,  Earl  of,  in  re 

... 

84 

... 

65 

M'Auley,  estate  of 

... 

414 

Morrow,  estate  of          ...    . 

... 

403 

O'Callaghan,  John,  in  the  Matter  of    86 
Pilson  and  Wife,  Estate  of  ...     68 

Tottenham,  in  the  Matter  of        ...    87 


Vro&ate. 


Armstrong,  in  the  goods  of  ...  403 

Attorney-General,  Bell  v  127,  203 

Bell  v.  The  Attorney-General    197, 208 
Campbell,  Hurst  v         •  ...  806 

Collins  (Mary),  in  the  Goods  of    ...  267 
Comyn,  Little  v  ...  418 

De  Morin,  in  the  goods  of         205,  266 
Davidson  v  Woods  and  wife       202,  807 
Fitzpatrick,  Mary,  in  the  Goods  of,    86 
Goslin  v  Goslin  ...  806 

Halliday,  in  the  goods  of  ...  206 

Hassard,  Phillips  v        ...  M  126 

Hennessy  v  Henessy  ...  890 

Herbert,  O'Connor  v.     ...  ..  126 

Hoey  v.  Redmond         ...  ...  126 

Hurst  v  Campbell  ...  ...  806 

Kelly,  Kennedy  ▼  ...  ...  826 

Kelly  v.  Kelly  125 

Kennedy  v  Kelly  ...  —  826 

Little  v  Comyn  . .  418 

Mahony,  Mary,  in  the  Goods  of  ...  107 
Massy  v.  Pennefather   ...  205,268 

O'Connor  ▼.  Herbert     ...  ...  125 

Pennefather,  Massy  v.  ...  205,  268 

Phillips  v.  Hassard        ...  ...  126 

Redmond,  Hoey  v.        ...  ...  126 

Stowell,  in  the  goods  of  . .  825 

Thompson,  Todd  v.  ...  890 

Todd  ▼  Thompson  ...  890 

Whitney  v  Whitney  -.  892 

Woods  and  wife,  Davidson  v     202,807 


Banfcruptrfi. 


A  and  B,  in  re 

Charley,  ex  parte ;  Wilson 

Comyn,  in  re  ... 

Day,  in  re 

Dill,  re  ...  ... 

Gilbert,  re 

Hughes,  in  re 

Johnson,  re    ...  ... 

Kelly,  re 

Lunnams,  in  re  ... 

M'Coote,inre 

Maglone,  re   .. 

O'Brien,  in  re 

Parsons,  in  re  •  • 

Paul,  in  re 

Phelan,  in  re 

Read,  F.  and  R^  in  re 

Roberts,  in  re 

Sim,  in  re  ... 

Smith,  re 

Wilson,  in  re 

Wilson,  G.,  in  re ;  Charley, 


...  207 
G.,  in  re  867 
...  226 
168,207 
...  123 
...  121 
...  836 
...  124 
...  122 
...  408 
18,  188 
...  121 
...  148 
...  206 
...  20 
...  281 
•*.  4U* 
...  839 
264,  282 
...  120 
...  828 
ex  parte  367 


Consifltorial  Court 

Gibbons  otherwise  Daly  ...    63 

Jones,  Neligan  v.  ...  ...     89 

Limerick  (Bishop  oQ,  Meredith  v...  246 
Meredith  v.  Bishop  of  Limerick  ...  246 
Neligan  v.  Jones  ...  .39 

aubfeton  Court 

Brodie's  Case  .  •  ...  •••    40 


$eprts  of  €nts 


DECIDED  IN   ALL 


THE  COURTS  OF  EQUITY  AND  COMMON  LAW  IN  IRELAND,  AND 

IN  THE  HOUSE  OF  LORDS. 
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(Reported  by  June*  Pttenon,  Em.,  of  tb«  Middle  Tempi*,  Barriiter. 

Arch  bold  v.  Scully. — May  25. 

Landlord  and  tenant— Nonpayment  of  rent  for  thirty 
years — Laches — Acquiescence — Statute  of  Limita- 
tions—3  $  4  Will.  4,  c  27. 

J).,  being  seised  of  an  undivided  fourth  of  fee  simple 
and  renewable  leasehold  estates,  demised  her  one- 
fourth  to  L.  for  999  years,  subject  to  a  rent.  S. 
acquired  L.'s  interest  and  the  other  three-fourths. 
C.  succeeded  to  D?s  interest,  and  S.  paid  rent  to 
C.  up  to  1828,  when  C.  died,  devising  her  interest 
to  A.  S.  after  1828  denied  A.ys  tide,  obtained  a 
renewal  of  lease  in  1835,  and  paid  no  rent  from 
1828  to  1857,  when  A.,  who  had  previously  been 
ignorant  of  his  precise  title,  filed  his  petition  in  the 
Court  of  Chancery  to  have  the  renewal  declared  a 
trust  for  him.  Held,  he  was  not  barred  by  the 
lapse  of  time  from  1828  or  1835  to  J857,  nor  by 
the  Statute  of  Limitations. 

If  any  new  rights  had  been  created  in  the  interval,  or 
third  parties  had  been  prejudiced  by  the  delay,  A. 
would  have  been  barred  by  laches  or  acquiescence: 
(per  Lord  Campbell,  L.C) 

So  long  as  the  relation  of  landlord  and  tenant  subsists 
as  a  legal  relation,  the  landlords  tight  to  rent  is 
not  barred  by  nonpayment  of  rent,  for  however 
long  a  time.  The  Statute  of  Limitations  merely 
cuts  off  the  recovery  of  more  than  six  years9  ar- 
rears: (per  Lord  Cranworth.) 

The  statute  3  £  4  Will  4,  c  27,  s.  24,  only  bars 
equitable  rights  so  far  as  they  would  have  been 
barred  if  they  had  been  legal  rights:  (per  Lord 
Cranworth.) 

This  appeal  was  brought  against  a  decree  of  dismissal 
of  the  Court  of  Chancery  iu  Ireland,  dated  the  7th 
day  of  May,  1858,  and  the  .decree  of  the  Court  of 
Appeal  in  Chancery  in  Ireland,  dated  the  2nd  day  of 


November,  1858,  affirming  that  dismissal  by  which 
appellant's  cause  petition  was  dismissed  with  costs. 
The  object  of  the  cause  petition,  which  was  filed  on 
the  22nd  of  May,  1857,  against  the  respondents 
William  Scully  and  Thomas  Butler,  was  to  establish 
the  title  of  the  appellant  to  the  reversion  expectant 
upon  and  the  rent  of  £44  4s.  4£d.  late  Irish  currency, 
reserved  by  a  certain  lease,  dated  the  1 4th  August, 
1779f  far  999  years,  of  the  one  undivided  fourth  part 
of  the  lands  of  Carrickavantry  and  Bally kilmurry,  in 
respect  of  which  appellant  had  no  sufficient  remedy  at 
law  without  the  aid  of  a  court  of  equity.  The  respon- 
dent William  Scully  was  beneficially  entitled  to  the 
interest,  and  the  respondent  Thomas  Butler  was  a 
trustee  for  him.  The  following  facts  appeared  upon 
the  pleadings  and  by  the  evidence  in  the  cause: — Pieree 
Power,  Esq.,  being  seised  and  possessed  of  the  entire 
of  the  lands  of  Carrickavantry,  situate  in  the  barony 
of  Middlethird,  and  county  of  Waterford,  under  a  lease 
made  to  him  and  his  heirs  for  lives  renewable  for 
ever,  bearing  date  the  22nd  February,  1699,  from  the 
Earl  of  Tyrone,  and  being  seised  in  fee  of  the  lands  of 
Ballykilmurry,  situate  in  the  same  county,  died  some- 
time in  the  year  1715,  intestate,  leaving  him  surviv- 
ing John  Power,  his  only  son  and  heir-at  law,  and 
four  daughters,  Mary  Power,  Ellen  Power,  Margaret 
Power,  and  Catherine  Power.  Upon  his  death  his . 
estate  and  interest  in  both  denominations  of  lands 
descended  upon  and  became  vested  in  the  said  John 
Power,  as  his  eldest  son  and  heir-at-law,  who  entered 
and  was  seised  and  possessed  thereof,  and  afterwards 
departed  this  life  on  the  27th  March,  1750,  intestate 
and  without  issue,  leaving  his  said  four  sisters  his  co- 
heiresses-at-law  him  surviving.  Upon  his  death  the  said 
lands  beeame  vested  in  them  as  coparceners,  and  they 
went  into  possession  thereof.  Catherine  Power,  one  of 
the  coheiresses,  afterwards  intermarried  with  a  person 
of  the  name  of  Daniel  Pilkington,  and  there  was  issue 
of  the  said  marriage  two  children,  namely,  Daniel 
Pilkington  And  Anne  Pilkington.  The  said  Daniel 
Pilkington  the  elder  afterwards  died  intestate,  leaving 
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his  widow,  the  said  Cat  he  line,  and  his  said  two  child- 
ren him  surviving.  The  said  Catherine  Pilkington 
(otherwise  Power),  the  mother  of  the  said  Daniel  and 
Anne  Pilkington,  afterwards  married  a  person  of  the 
name  of  John  Dermody,  and  there  was  issne  of  the 
said  second  marriage  Pierse  Dermody  and  Mary  Der- 
mody. The  said  Mary  Dermody  afterwards  married 
a  gentleman  of  the  name  of  Richard  Shee,  and  there 
was  issne  of  the  said  marriage  one  child  Catherine 
Shee,  the  testatrix  hereinafter  named,  who  was  there- 
fore the  granddaughter  of  Catherine  Dermody  (other- 
wise Power.)  Margaret  Power,  one  other  of  the  said 
coheiresses,  married  a  person  named  Sylvester  Fan- 
ning, and  had  issne  by  him  one  son,  Richard  Fanning, 
and  two  daughters,  named  Catherine  Fanning  and 
Anne  Fanning.  The  said  Sylvester  Fanning  and 
Margaret  Fanning  his  wife,  both  died,  leaving  Richard 
Fanning  their  only  son,  who  also  died  intestate,  leav- 
ing Januarius  Fanning,  his  eldest  son  and  heir  at-law. 
Mary  Power,  one  other  of  the  four  sisters  of  the. said 
John  Power,  intermarried  with  a  person  of  the  name 
of  James  Power,  her  first  husband,  and  had  issue  by 
him  four  daughters,  to  wit,  Anne  Power,  afterwards 
Anne  Mayne  (widow),  Mary,  Catherine  and  Margaret 
Power;  and  the  said  Margaret  Power  intermarried 
with  a  person  named  John  ]<onergan,  aud  had  issne 
by  him  James  Lonergan  and  William  Lonergan.  The 
said  Margaret  Lonergan,  otherwise  Power,  afterwards 
died;  and  the  said  William  Lonergan,  the  brother  of 
the  said  James  Lonergan,  also  d  ed  without  issue. 
The  eaid  James  Lonergan  bad  issue  oue  son, 
named  John  Lonergan,  who  afterwards  intermar- 
ried with  Mary  Walsh,  and  had  issue  three 
daughters,  namely,  Margare'.  Lonergan,  Mary 
Lonergan  and  Bridget  Lonergan,  after  named.  Ellen 
Power,  the  fourth  sister  of  the  said  John  Bower,  inter- 
married with  a  person  of  the  name  of  Roger  Donegan, 
aud  there  was  issue  of  the  said  marriage  one  son 
named  John  Donegan,  who  afterwards  died  intestate 
and  without  issue,  bnt  who  in  his  lifetime  had  insti- 
tuted the  proceedings  in  the  petition  mentioned.  The 
said  Mary  Power  afterwards  intermarried  with  James 
Carroll,  her  second  husband,  and  had  issne  by  Jiim  one 
daughter,  afterwards  Mary  Murphy,  and  several  other 
children.  It  appeared  that  the  said  John  Power  had 
in  his  lifetime,  by  indentures  dated  the  7th  and  8th 
December,  1719,  mortgaged  the  aforesaid  lands  to  the 
Rev.  John  Clayton,  to  secure  the  repayment  of  £680 
and  the  mortgagee  had  by  ejectment  got  into  the 
possession  thereof,  and  had  sometime  before  the  year 
1776  transferred  tha  mortgaged  lands  and  the  pos- 
session to  a  person  named  Thomas  Walsh.  The 
aforesaid  James  Lonergan  being  entitled  as  the  heir- 
at-law  of  Mary  Power,  one  of  the  four  copartners,  to 
one  undivided  fourth  part  of  Carrickavantry  and  Bal- 
lykilmarry,  some  time  in  the  year  1 776  got  possession 
of  the  entire  from  the  personal  representatives  of  said 
Thomas  Walsh,  the  transferee  of  the  aforesaid  mort- 
gage. On  the  15th  August,  1778,  the  aforesaid  Ca- 
therine Dermody  (otherwise  Power),  being  then  a 
widow,  filed  a  bill  in  the  Court  of  Chancery  in  Ireland, 
against  the  said  James  Lonergan,  William  Lonergan, 
Catherine  Tonnery,  and  Anne  Fanning,  and  other  the 
defendants  therein  named,  among  other  things,  pray- 
ing that  the  said  Catherine  Dermody  might  be  decreed 


entitled  to  the  possession  of  the  one  undivided  fourth  part 
of  the  said  lands,  and  to  the  one  third  of  an  undivided 
fourth,  in  right  of  the  said  Ellen  Donegan  and  John 
Donegan,  deceased.     There  was  not  any  answer  filed 
in  this  suit,  a  compromise  being  set  on  foot,  which 
ended  in  the  said  Catherine  Dermody,  on  the  14th 
Aug.,  1779,  executing  a  lease  of  her  undivided  fourth 
part  of  the  said  lands  of  Carrickavantry  and  Ballykil- 
murry  to  the  said  James  Lonergan,  for  a  term  of  999 
years,  at  the  yearly  rent  of  £4*  4a.  4£d.  late  currency, 
payable  half  yearly  as  therein  mentioned.     This  was 
the  lease  which  was  the  subject-matter  of  this  appeal, 
and  the  existence,  nature,  or  particulars  of  it  were 
unknown  to  the  appellant  until  the  month  of  Novem- 
ber, 1 854.     It  continued  in  the  possession  of  the  re- 
spondent William  Scully,  and  those  under  whom  be 
derived,  up  to  the  time  of  its  being  deposited  in  the 
Incumbered  Estates  Court,  after  the  order  for,  sale, 
hereinafter  meutioned.     The  reut  reserved  by  this 
lease  was  paid  to  said  Catherine  Dermody  up  to  her 
death;  she  died  in  the  vear  1781,  leaving  the  said 
Daniel  Pilkington,  her  eldest  son  by  her  first  mar- 
riage, her  heir-at-law,  and  the  said  Anne  Pilkington 
and   Catherine  Shee  her  surviving;    and  upon  her 
death  all  her  estate  and  interest  in  the  said  lands  be- 
came vested  in  the  said  Daniel  Pilkington  as  her  beir-at- 
!  law,  and  he  entered  into  the  possession  and  receipt  of 
:  the  rent  reserved  by  the  lease  of  the  14th  Aug.,  1779, 
and  continued  in  the  receipt  thereof  up  to  the  time  of 
j  his  death,  which  happened  in  the  year  1 784,  when, 
as  he  died  intestate,  the  said  Anne  Pilkington,  his 
only  sister  and  heiress  at-law,  became,  as  such,  enti- 
tled to  and  entered  into  the  possession  and  receipt  of 
the  said  reserved  rent  of  £44  4s.  4£d.  late  currency, 
and  continued  therein  up  to  the  time  of  her  death 
herein-after  mentioned.     The  said  Pierse  Dermod/, 
the  son  of  Catherine  Dermody  by  her  second  marriage, 
died  without  issue  sometime  before  the  year  1789. 
As  before  stated,  Mary  Dermody,  the  daughter  of  the 
said  Catherine  Dermody  (otherwise  Power),  by  her  se- 
cond marriage,  had  in  her  mother's  lifetime  married  a 
gentleman  of  the  name  of  Richard  Shee,  and  there  was 
issue  of  said  marriage  one  only  chilH,  the  beforenamed 
Catherine  Shee.     By  indenture,  bearing  date  the  4th 
April,  1789*  made  by  and  between  the  aforesaid  Anne 
Pilkington  of  the  first  part,  and  Robert  Cook,  Esq.,  of 
the  second  part,  the  said  Anno  Pilkington,  in  order  to 
make  a  provision  for  said  Catherine  Shee,  for  the  con- 
siderations therein  mentioned,  conveyed  and  released 
unto  Robert  Cooke,  and  his  heirs  and  assigns  for  ever, 
all  the  said  Anne  Pilkington^  undivided  part,  share 
and  proportion  of  and  in  all  that  and  those,  the  town 
and  lands  of  East  and  West  Carrickavantry  and  Bally- 
kilmurry,  situate  in  the  county  of  Waterford,  and  the 
reversion  and  reversions,  remainder  and  remainders, 
and  all  her  estate  and  interest  therein,  upon  trust  for 
said  Anne  Pilkington  for  her  life,  and  from  and  after 
her  death  to  the  use  of  Catherine  Shoe,  and  her  heirs 
for  ever,  and  which  deed  was  duly  registered  in  the 
Registry  Office  of  Deeds  in  Ireland,  on  the  21st  April, 
1789.     The  said  Anne  Pilkington  died  in  the  year 
1795  unmarried  and  intestate.     Appellant  stated  in 
his  petition,  and  it  was  not  denied,  that  there  was  not 
any  heir  of  her  upon  her  father's  Bide.  The  respondent 
contended  that  he  was  her  heir-at-law,  and  appellant 
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contends  and  submits  that  Catherine  Shee,  the  grand- 
daughter of  Catherine  Dermody  (otherwise  Power), 
was  her  heiress-  at-law.  Appellant  submits  that  the 
question  of  heirship  is  not  material,  as  by  the  aforesaid 
deed  of  4th  April,  1789,  Anne  Pilkington  had  con- 
veyed away  all  her  estate  and  interest  in  the  lands. 
Upon  the  death  of  Anne  Pilkingtou,  Catherine  Shee 
became,  under  the  trusts  contained  in  the  said  inden- 
ture of  the  4th  April,  1789*  entitled  to  the  reversion 
expectant  upon,  and  rent  reserved  by  said  lease  of 
14th  August,  1779,  and  she  went  into  possession  and 
receipt  of  the  said  rent  of  £44  4«.  4^<L  reserved  by 
said  indenture  of  lease  of  the  14th  August,  1779,  and 
as  admitted  by  the  respondents,  she  was  paid  same  by 
John  Lonergan  during  his  life,  and  after  his  death  by 
Mary  Anne  Scully  (otherwise  Lonergan),  and  Win. 
Scully,  together  with  Francis  Mandeville  Power,  after- 
named,  up  to  the  time  of  her  (Catherine  Sheo's)  death, 
in  March,  1828.  Catherine  Shee  never  had  the  said 
lease  of  the  14th  August,  1779  in  her  possession.  It 
did  not  appear  that  there  was  any  counterpart  of  it, 
and  the  original  was  always  in  the  possession  of  those 
representing  the  owner's  interest,  until  it  was  lodged 
by  them  in  the  Incumbered  Estates  Court,  as  herein- 
after stated.  Robert  Cook,  the  trustee  named  in  the 
said  indeuture  of  the  4th  April,  1789.  and  who  had 
been  the  confidential  legal  adviser,  agent  and  trustee 
of  the  said  Catherine  Shee  for  many  years  previous  to 
her  decease,  and  had  received  her  rent  for  her,  died 
in  Nov.  1827.  The  said  Catherine  Shee,  ou  31st 
March,  1828,  duly  made  and  published  her  last  will 
and  testament  in  writiug  duly  executed  and  attested 
as  by  law  required  to  pass  real  estates,  and  thereby 
devised  onto  the  appellant,  John  Archbold*  all  her 
title  and  interest  of  and  in  the  said  lands  demised  and 
rents  reserved  by  said  lease  of  the  14th  August,  1779, 
subject  to  the  payment  of  her  funeral  expenses  and 
other  the  pecuniary  charges  therein  mentioned,  and 
the  said  testatrix  did  thereby  empower  the  appellant, 
the  said  John  Arch  bold,  to  demand  and  recover  from 
Mrs.  Scully,  of  Cashell,  in  the  county  of  Tipperary, 
the  arrear  due  to  her  out  of  the  said  lands  of  Carrick- 
avantry,  to  enable  him  therewith  to  discharge  the  se^ 
veral  charges  therein,  and  constituted  and  named  ap 
pellant  her  residuary  legatee,  and  afterwards,  on  the 
5th  April*  in  1828,  died  without  altering  or  revoking 
said  will,  and  appellant  as  residury  legatee  duly 
proved  said  will,  and  obtained  probate  thereof  forth  of 
the  Court  of  Prerogative  in  Dublin,  on  the  22nd 
April,  1628.  The  aforesaid  James  Lonergan  died  in- 
testate about  the  year  1790,  leaving  John  Lonergan, 
his  eldest  son  and  heir-at-law,  and  sole  next  of  kin, 
him  surviving.  John  Lonergan  was  entitled  to  the 
one  undivided  fourth  part  which  had  descended  from 
his  ancestor,  Mary  Power,  and  to  the  undivided  fourth 
demised  by  the  lease  of  14th  August,  1779,  for  999 
years,  and  he  was  also  in  possession  of  other  portions 
of  the  Baid  lands,  but  to  what  extent  or  under  what 
title,  and  whether  by  lease  from  the  other  coheiresses 
or  otherwise,  was  not  known  to  appellant.  He,  how- 
ever, admittedly  paid  up  to  his  death  the  rent  reserved 
by  the  lease  of  14th  August,  1779.  The  said  John 
Lonergan  had,  some  time  in  the  year  1787,  intermar- 
ried with  one  Mary  Walsh,  and  there  was  issue  of  said 
marriage  three  daughters,  namely,  the  befoio-uamed 


Margaret,  Mary  Anne,  and  Bridget  Lonergan.  The 
said  John  Lonergan  died  on  the  19th  February,  1797, 
having  previously  made  a  will,  under  which  his  three 
daughters,  Margaret,  Mary  Anne  and  Bridget,  became 
entitled  to  all  his  estates  and  interest  in  said  lands, 
and  upon  the  death  of  said  Bridget  Lonergan,  unmar- 
ried and  intestate,  in  the  year  1811,  her  one  third  be- 
came vested  in  her  sisters,  Margaret  and  Mary  Anne, 
who  thus  became  entitled  each  to  an  undivided  moiety  • 
of  said  lands,  including  the  residue  of  the  term  of  999 
years,  created  by  the  said  base  of  14th  August,  1779, 
for  which  they  and  the  survivor  of  them  admittedly 
paid  the  rent  of  £44  4s.  4£cL  to  Catherine  Shee  up 
to  her  death.  Margaret  Lonergan,  who  was  the  eld- 
est daughter  of  John  Lonergan,  married  one  Francis 
Mandeville  Power,  and  died  in  the  year  1821,  without 
issue,  not  having  by  settlement,  deed,  or  will,  or  other- 
wise disposed  of  her  interest  in  said  lands,  leaving  her 
husband,  the  said  Francis  Mandeville  Power,  her  sur- 
viving, who  continued  in  possession  and  receipt  of  the 
rents  up  to  the  time  of  his  death.  Mary  Anne  Loner- 
gan,  the  second  daughter  of  John  Lonergan,  in  the 
year'  1813  married  William  Scully,  M.D.;  the  re- 
spondent William  Scully  is  their  son.  Previous  to 
the  marriage  of  the  said  Wm.  Scully  and  Mary  Anne 
Lonergan,  certain  articles  dated  the  5th  December, 
1813,  had  been  executed  and  the  lands  were  thereby 
limited  to  the  said  William  Scully,  during  the  Joint 
lives  of  the  said  William  Scully  and  Mary  Anne,  his 
wife,  with  remainder  to  the  issue  of  the  marriage.  And 
by  a  post-nuptial  settlement,  dated  the  8th 'November, 
1821,  all  the  aforesaid  lands  and  premises  were  con- 
veyed to  John  Scully  and  Tho  nas  Butler,  their  heir, 
executors,  and  administrators,  to  the  use  of  and  upou 
trust  for  the  said  William  Scully  for  life,  and  after 
his  decease,  to  the  use  of  Mary  Anne,  his  wife,  in  case 
she  survived  him,  to  take  thereout  an  annuity  of  £150 
for  her  jointure,  with  the  usual  powers,  and  subject 
thereto,  to  the  use  of  the  said  trustees,  for  999  years, 
to  raise  a  provision  for  younger  children,  with  re- 
mainder to  the  first  son  of  said  William  and  Mary  dmne 
Scully.  The  said  William  Scully  during  his  life,  and 
after  his  death  his  widow  Mary  Anne  Scully,  paid  to 
Catherine  Shee  the  head- rent  of  £44  4s.  4£d.,  late 
currency,  up  to  or  shortly  previous  to  the  time  of  her 
death.  The  said  William  Scully,  M.D.,  continued  in 
possession  of  all  said  lands  up  to  his  death  on  the  30th 
August,  1824,  after  which  his  widow,  said  Mary 
Anne  Scully  was  in  possession  until  her  death  on  the 
27th  December,  1830.  The  respondent  William 
Scully,  then  an  infant,  was  made  a  ward  of  Chancery, 
and  a  receiver  was  appointed  over  said  lands  until  be 
attained  his  age  of  twenty-one  years  in  1839,  since 
which  period  he  has  been  in  possession.  Upon  the 
death  of  Catherine  Shee,  appellant  found  that  her  will 
purported  to  devise  to  him  some  estate  or  interest  in 
the  aforesaid  lands,  or  some  profit,  rent,  or  interest 
payable  out  of  them,  but  appellant  was  completely  ig- 
norant of  the  particulars  of  such  estate,  or  intereet,  or 
rent,  save  that  the  will  described  it  as  being  £42  a 
year,  and  accordingly  appellant  immediately  after  the 
death  of  Catherine  Shee,  applied  to  the  said  Mary 
Anne  Scully,  the  said  William  Scully  being  then  dead, 
for  information  aa  to  the  rights  of  Baid  Catherine 
Suec  in  relation  to  said  lands.    The  appellant  Arch- 
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bold  alleged  in  bis  petition  that,  on  the  death  of  Ca- 
therine Suee,  finding  that  her  will  pnrported  to  devise 
to  him  some  intereat  in  the  said  lands,  amounting  in 
Yalue  to  £42  a  year,  applied  to  Mary  Anne  Scully  for 
information  as  to  the  particulars,  which  application 
she  continually  evaded,  and  she  fraudulently  suppressed 
the  lease  of  1779,  and  asserted  that  Catherine  Shee 
bad  no  right  in  the  lands  except  an  annuity,  which 
•terminated  with  her  life.     In  1854  the  appellant  ca- 
sually heard  that  a  petition  was  lodged  in  the  Incum- 
bered Estates  Court  for  the  sale  of  the  said  land,  and 
was  led  to  make  further  inquiry,  and  then  became 
aware  for  the  first  time  of  the  fact  of  the  lease  and 
the  nature  of  it.     He  then  entered  an  appearance  in 
tho  Incumbered  Estates  Court,  and  entered  his  claim 
to  the  rent  reserved  by  the  lease  of  1779,  and  to  the 
reversion  expectant  thereupon,  as  also  to  the  mesne 
rates  and  future  accruing  rent,  as  the  devisee  and  re- 
siduary legatee  of  Catherine  Shee.  The  Commissioner, 
Mr.  Hargreave,  after  hearing  parties;  ordered  a  further 
abstract  of  title  to  be  lodged,  and  in  1855  the  appel- 
lant set  forth  hi*  title  to  one  undivided  fourth  of  the 
said  lands  demised  in  1779*     In   1&6  the  commis- 
sioner confined  the  order  for  sale  of  tho  lauds  to  three- 
fourths  of  the  lands*  and  in  1857  the  existence  of  the 
lease  of  1779  was  first  discovered  by  the  appellant  to 
be  in  existence.      In  1858  the  order  for  sale  of  the 
lands,  including  the  lease  of  1779,  was  made.     In 
1835  the  owner  of  the  reversion  in  fee  of  Carrick- 
avantry  demised  the  lands,  by  way  of  renewal  of  the 
original  lease  of  1699,  to  the  respondent  Scully  and 
one  Thomas  Butler,  as  a  trustee  of  the  settlement  of 
.1821,  for  three  new  lives,  the  former  cestui*  que  vies 
having  all  died.    This  renewal  was  not  registered, 
and  was  not  discovered  by  the  appellant  until  the  re- 
cent proceedings  in  the  Incumbered  Estates  Court 
On  the  22nd  May,  1857,  the  appellant  filed  his  peti 
tion  in  the  Court  of  Chancery,  praying  for  a  declara- 
tion of  his  right  to  the  reversion  expectant  upon  rent 
reserved  by  the  lease  of  1779,  of  one  undivided  fourth 
paK  of  the  lands,  and  that  the  respondent  Butler  be 
declared  as  his  trustee  of  the  legal  estate,  and  be  de- 
creed to  convey  accordingly,  and  that  the  respondent 
should  pay  the  arrears  of  the  yearly  rent  of  £44  4s. 
4£<L,  or  account  for  the  same,  and  that  the  respondent 
should  deliver  into  court  the  original  lease  and  renewals 
or  if  the  court  should  be  of  opinion  that  the  appellant 
should  proceed  at  common  law  by  ejectment  for  non- 
payment of  rent,  then  that  the  respondents  should  be 
restrained  from  relying  on  the  legal  estate.    The  re- 
spondent Scully  filed  his  affidavit  In  answer  to  this  pe- 
tition*   The  case  came  on  to  be  heard  on  7th  May, 
1858,  when  the  Lord  Chancellor  dismissed  the  peti- 
tion with  costs,  and  on  appeal  the   Lords  Justices 
affirmed  that  order  with  costs,  whereon  the  present 
appeal  was  brought. 

/.  £uttt&C.,  and  B.Palmer,Q.a,  for  the  appellant, 
couteuded  that  the  appellant  acquired  title  under  the 
will  of  Catherine  Shee,  and  his  right  was  not  barred 
by  the  Statute  of  Limitations,  inasmuch  as  the  rent 
reserved  was  not  paid  after  her  death  by  the  respon- 
dents to  any  person  claiming  the  reversion ;  that  the 
.  statute  did  not  apply  to  -give  a  tenant  withholding 
font  an  adverse  title  against  his  landlord.  At  com- 
mon law  the  title  would  not  be  affected  by  the  Statute 


of  Limitations;  and  the  same  rale  must  apply  in  a 
court  of  equity.  The  appellant  never  aquiesced  in  the 
respondent's  title,  and  ever  since  his  discovery  of  his 
rights  has  been  engaged  in  prosecuting  them. 

Sir  H.  Cairns,  Q.C.,  and  Long  field  for  the  re- 
spondent, contended  that  the  respondent  had,  since 
1828,  been  in  adverse  possession,  and  the  appellant 
was  barred,  by  acquiescence  and  laches,  from  now  re- 
covering; and  there  was  no  fraud  within  the  meaning 
of  the  Statute  of  Limitations. 

The  following  cases  were  referred  to: — Sounder*  v. 
Annedey  (2  Sch.  &  Lef.,  73);  Ckadwick  v.  Broad- 
wood  (3  Bear.,  316);  Grant  v.  jE?0w(9M.&  W., 
113);  Hayes  y.  Woodley  (3  Ir.  Chan.  R,  142); 
Fisher  v.  Proeaer  (Cowp.  218);  Low  t.  Burron  (3 
P.  Wms.,  363);  MUle  ▼.  Campbell  (2  Y.  &  C.  398  j; 
Doe  v.  Oxenham  (7  M.  &  W.9  131);  Cholmcmddey  v. 
OxnUm  (2  J.  &  W.,  140.)  Cur.  ado.  vult. 

The  Lord  Chancellor  (Campbell). — My  Lords,  it 
seems  to  me  that  the  appellant  is  entitled  to  the  aid 
of  a  court  of  equity,  in  respect  of  his  interest  in  the 
reversion  of  dne-fourth  of  the  lands  of  Carrickavantry, 
demised  by  the  lease  of  1779.  By  the  will  of  Cathe- 
rine Shee  he  wonld  have  been  entitled,  at  her  death 
in  1*28,  to  the  rent  of  £44  4s.  4±d.,  if  the  lease  of 
Carrickavantry  had  been  duly  renewed  by  the  Mar- 
quis of  Waterford  on  the  death  of  the  last  cestui  que 
vie  under  the  lease  of  1699,  and  if  the  Scullys,  as  as- 
signees of  the  lease  of  1779,  had  been  in  possession 
of  all  the  lands  thereby  demised  for  999  years.  The 
lease  of  1699  had  not  been  renewed;  but  all  the  par- 
ties had  acted  as  if  it  were  still  subsisting,  the  Marquis 
of  Waterford  receiving  the  head-rent  in  respect  of 
Carrickavantry,  and  the  Scullys  paying  to  Catherine 
Shee  the  full  rent  of  £44  4s.  4£d.  I  conceive  that, 
although  at  law  tenancies  from  year  to  year  had  been 
created,  after  the  death  of  Catherine  Dermody,  be- 
tween the  Marquis  of  Waterford  and  the  party  from 
whom  he  received  rent  in  respect  of  Carrickavantiy 
and  between  Mrs.  Scully  and  Catherine  Shee;  yet  all 
the  parties,  who  were  acting  as  if  there  had  been  a 
renewal  of  the  lease  of  1699,  wonld  in  equity  be  con 
sidered  as  having  the  same  rights  as  if  there  had  been 
such  a  renewal.  In  1828,  on  the  death  of  Catheriue 
Shee,  and  the  refusal  of  the  ScnlUys  to  pay  rent  to  the 
appellant,  I  cannot  donbt  that  a  court  of  equity  wonld 
have  interfered  in  his  favour,  and  decreeing  a  renewal 
of  the  lease  of  1699  wonld  have  enabled  the  appellant 
to  recover  the  rent  under  the  lease  of  1779.  Would  he 
not  have  been  entitled  to  the  same  relief  if  he  had  applied 
to  a  court  of  equity  at  any  time  before  the  lease  was  re- 
newed in  1 836  ?  The  lapse  of  seven  years  could  have 
been  no  bar.  The  real  question  in  the  case  seems  to 
me  to  be  whether  the  appellant  is  barred  by  the  lapse 
of  time  between  1835  and  1857,  when  his  bill  (or 
cause  petition)  was  filed.  If  any  new  rights  had  been 
created  in  this  interval,  or  if  any  one  would  be  preju- 
diced by  the  delay,  the  appellant  being  now  enabled 
to  make  good  his  claim,  I  should  be  clearly  of  opinion 
that  he  is  barred  by  laches  or  acquiescence,  or  what- 
ever name  may  be  given  to  his  long  sleep  over  hU 
rights.  But  I  do  not  discover  any  obstacle  of  this 
sort  to  the  relief  which  he  prays;  and  without  imput- 
ing any  fraud  to  the  Scullys,  it  seems  to  me  to  be 
against  conscience  that  they  should  seek  to  avail 
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themselves  of  the  renewal  of  the  lease  in  1835  for 
their  own  exclusive  benefit  If  the  lease  of  1699 
had  been  duly  renewed,  the  lease  of  1779  would  in 
all  respects  be  in  fall  vigour.  This  lease  seems  to 
have  been  treated  as  a  subsisting  lease  in  the  Incum- 
bered Estates  Court,  and  the  appellant  may  still  have 
the  benefit  of  it.  I  entertain  tie  most  sincere  respect 
for  the  judges  who  have  pronounced  the  decrees  ap 
pealed  against  Bat  I  am  boand  to  say  that  in  my 
opinion  they  have  not  had  sufficient  regard  for  equit- 
able rights  after  the  death  of  the  last  cestui  que  vie. 
To  the  plaintiff's  equitable  title  I  think  that  the  Sta- 
tute of  Limitations  is  no  bar,  and  laches  is  no  suffici- 
ent answer.  I  must  therefore  advise  your  Lordships 
that  the  decrees  appealed  against  be  reversed. 

Lord  Cranworth.— My  Lords,  when  Catherine 
Dermody  granted  the  lease  for  999  years  in  1779, 
she  was  herself  the  last  surviving  cestui  que  vie  named 
in  the  lease  made  by  the  Earl  of  Tyrone  in  1699,  and 
looking  first  at  the  legal  rights  of  the  parties,  it  is 
clear  that  her  lease  must  be  deemed  to  have  taken 
effect  out  of  her  legal  interest.  She  and  James  Loner- 
gan  were  then  tenants  in  common  for  the  term  of  her 
life  under  Lord  Waterford,  as  representing  the  Earl  of 
Tyrone,  t.  &,  she  as  to  one-fourth,  and  Lonergan  as  to 
three- fourths.  By  the  death  of  Catherine  Dermody  in 
1784  the  original  lease  of  1699  came  to  an  end,  and 
there  was  no  longer  the  legal  relation  of  landlord  and 
tenant  between  those  who  succeeded  to  her  and  Loner- 
gan, to  whom  she  had  demfeed  for  999  years.  But 
though  the  original  lease  expired  by  her  death,  she 
had  by  statute  an  equitable  right  to  have  the  lease 
renewed;  and  Lonergan,  and  those  who  succeeded  to 
him,  continued  to  pay  to  hor  real  representatives  the 
rent  reserved  by  the  lease  of  1779,  as  if  the  term 
of  999  years  wad  still  in  existence.  This  was  done 
up  to  the  year  1828,  when  the  appellant's  title  ac- 
crued ;  since  that  time  no  rent  has  been  paid.  The 
legal  effect  of  the  payment  by  Lonergan's  representa- 
tives of  the  rent  reserved  in  1779  was  to  make  them 
tenants  from  year  to  year  to  those  deriving  title  nnder 
Catherine  Dermody ;  and  all  claim  by  virtue  of  that 
legal  right  is  clearly  gone  by  the  joint  operation  of 
the  2nd  and  8th  sections  of  the  Statute  of  Limitations. 
As  to  the  legal  right  there  cannot,  I  apprehend,  be  a 
doubt  Attached  to  her  legal  tenancy  under  Lord 
Waterford  of  one-fourth  of  the  lands  in  question, 
Catherine  Dermody  had,  as  I  have  already  said,  an 
equitable  right  to  have,  when  that  tenancy  should  ex- 
pire, a  renewed  lease  for  lives  granted  to  those  deriv- 
ing title  nnder  her,  and  so  on  for  ever.  And  the  lease 
of  1779  certainly  created  a  good  equitable  charge  on 
that  equitable  reversionary  interest  Whenever  a 
renewed  lease  should  be  granted  to  her  representatives 
as  to  one*  fourth,  and  to  Lonergan  or  his  real  represen- 
tatives as  to  three-fourths,  the  lease  of  1779  would  give 
to  Lonergan  and  his  personal  representatives  a  title  in 
equity  to  Catherine  Dermody's  one-fourth,  paying  the 
rent  reserved,  and  would,  on  the  other  haud,  give  to 
Catherine  Dermody's  real  representatives  a  right  to 
the  reserved  rent.  It  was  doubtless  on  the  ground  of 
this  equitable  right  that  the  rent  was  regularly  paid 
from  1784,  when  the  legal  title  was  at  an  end,  up  to 
1828,  when  the  title  of  the  appellant  first  accrued. 
If  at  that  time  the  appellant  had  taken  the  proper 


mearores  he  might  have  obtained  a  renewal  of  the 
lease  to  himself  and  the  respondent's  mother,  who 
was  then  living,  as  tenants  in  common,  which  would 
in  eqnity,  as  to  his  fourth  part,  have  been  subject  to 
the  lease  of  1779*   The  question  is,  what  has  been  the 
effect  of  his  remaining  passive  from  1828  to  1857? 
In  the  first  place,  I  think  that  if  there  had  been  no 
renewal  during  that  period,  the  equitable  right  of  the 
appellant  would  not  have  been  effected-    Suppose  that 
immediately  after  the  death  of  Catherine  Dermody  in 
1784,  her  devisee  Daniel  Pilkington,  and  John  Loner- 
gan, the  lessee,  had  concurred  in  obtaining  anew 
lease  from  Lord  Waterford  for  three  new  lives,  and 
that  a  new  lease  for  the  residue  of  the  999  years 
term  had  been  granted  by  Daniel  Pilkington  to  Loner- 
gan, which  I  need  not  say  he  would  have  been  bound 
to  grant ;  and  suppose,  further,  that  one  of  the  new 
lives  had  endured,  as  it  well  might,  till  after  1857, 
those  claiming  under  Lonergan  would,  in  such  a  case, 
during  all  the  period  between  1828  and  1857,  have 
been  the  legal  tenants  of  the  appellant,  the  legal  rever- 
sion would  have  been  in  him,  and  his  right  to  the  rent  in 
respect  of  that  reversion  would  not  have  been  lost 
because  he  had  suffered  it  to  fall  into  arrear  for  how- 
ever long  a  time.     It  can  make  no  difference  in  the 
contemplation  of  a  court  of  equity  that  no  renewal 
was  actually  obtained.  The  ground  landlord  continued 
to  receive  bis  head-rent  from  those  who  from  time  to 
time  represented  the  original  lessee,  Pierse  Power, 
and  so  the  relation  of  ground  landlord  and  tenant 
continued  to  subsist  between  them.    It  is  true  that  At 
law  those  holding  the  land  were  only  tenants  from 
year  to  year,  under  the 'ground  landlord,  but  they  had 
a  right  in  equity  to  what  was,  for  the  purpose  of  our 
present  inquiry,  equivalent  to  a  fee -simple,  i.  &,  a 
right  to  have  grants  for  lives  for  ever  from  the  owner 
of  the  fee.     If  before  1784  a  surrender  and  renewal 
had  been  made,  so  as  to  keep  alive  the  lease  for  999 
years,  or  if,  after  the  expiration  of  the  old  lease  in 
1 784,  a  renewed  lease  for  lives  had  been  obtained 
from  Lord  Waterford,  and  a  new  lease  for  999  years 
had  been  granted  to  Lonergan  or  his  representatives, 
they  would  have  been  the  legal  tenants  for  years  of 
the  appellant,  or  of  those  under  whom  he  derives  title* 
I  cannot  doubt  but  that  the  equitable  rights  of  these 
same  parties  constituted  between  them  the  equitable 
relation  of  landlord  and  tenant  for  the  term  of  999 
years,    It  is  now  clearly  established  that  so  long  as 
such  relation  subsists  as  a  legal  relation,  the  landlord's 
right  to  rent  is  not  barred  by  nonpayment  for  however 
long  a  time.    The  right  to  the  rent  is  an  incident  to 
the  reversion.    The  Statnte  of  Limitations  does  not 
apply,  except  indeed  that  by  the  42nd  section  it  pre- 
vents the  recovery  of  arrears  for  more  than  six  years. 
And  the  same  principle  must  govern  the  case  of  a  de- 
mand in  equity.     The  24th  section  of  the  3  &  4  Will. 
4,  c  27,  only  bars  equitable  rights  so  far  as  they 
would  have  been  barred  if  they  bad  been  legal  rights. 
I  am  therefore  of  opinion,  that  if  no  renewal  had  been 
made  since  1784,  the  right  of  the  appellant,  except  as 
to  arrears,  would  have  been  unaffected  by  the  Statute 
of  Limitations,     The  question  then  is,  whether  the 
equitable  right  of  the  appellant  was  altered  by  the  re- 
newal obtained  by  the.  respondent,  or  by  those  who 
acted  for  him  in  1835.    On  this  point  I  have  had 
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some  fluctuation  of  opinion.  I  had  a  doubt  whe- 
ther it  did  not  amount  to  an  actual  ouster  of  the 
appellant,  as  was  contended  at  the  bar,  but  I  have 
arrived  at  the  conclusion  that  appellant's  rights 
lemaiu  uuaffected.  If  I  am  right  in  saying  that 
up  to  the  time  when  this  renewal  was  effected 
the  appellant  and  respondent  stood  to  each  other,  in 
the  view  of  a  court  of  equity,  in  the  relation  of  land- 
lord and  tenant,  it  could  not  be  in  the  power  of  the 
respondent  by  any  act  of  his  to  alter  that  relation. 
He  must  Le  considered,  in  obtaining  the  renewal,  to 
have  intended  to  act  in  a  manner  consistent  with  his 
legal  and  equitable  duties.  He  ought  to  have  taken 
the  renewal  in  the  names  of  the  appellant  and  of  him- 
self as  tenants  in  common,  and  not,  as  he  did,  in  those 
of  himself  and  certain  other  persons  having  interests 
under  him,  or  under  those  who  bad  gone  before  him, 
but  who  were  strangers  to  the  appellant.  He  failed 
in  his  duty,  probably  from  mere  ignorance  on  the  part 
of  those  who  acted  for  him.  But  he  could  not,  by 
violating  his  duty  as  trustee,  and  neglecting  the  inte- 
rests which  he  was  bound  to  protect,  prejudice  the 
rights  of  the  person  who  stood  to  him  in  the  relation 
of  cestui  que  trust  On  these  grounds  I  have  satisfied 
myself  that  the  rights  of  the  appellant  are  unaffeeted 
by  the  Statute  of  Limitations.  With  respect  to  the 
a  garaent,  that,  independently  of  the  statute,  the  ap- 
pellant is  barred  by  laches,  1  cannot  think  that  it  rests 
on  any  solid  foundation.  Indeed  it  was  not  much  re- 
lied 011  in  the  argument  at  the  bar.  Courts  of  equity 
do  not,  it  is  true,  encourage  stale  demands,  but  the 
right  now  insisted  on  is  one  which  is  in  substance  re- 
newed as  often  as  fresh  rent  is  payable.  The  legal 
principle  is,  that  the  rent  is  incident  to  the  reversion, 
and  on  every  day  on  which  rent  becomes  due,  under 
the  deed  constituting  the  tenancy,  whether  it  be  made 
payable  yearly,  half-yearly,  or  oftener,  a  right  of  dis- 
tress accrues.  In  such  a  case  laches  appears  to  me  to 
be  out  of  the  question.  Neglect  to  enforce  payment 
of  the  rent  deprives  the  lessor,  by  the  express  terms 
of  the  statute,  of  all  arrears  beyond  six  years ;  but  as 
to  all  accruing  payments,  the  legal  principle  is  that 
the  right  is  constantly  renewed.  In  such  a  case  I  see 
no  room  for  introducing  the  doctrine  of  laches.  By- 
gone days  are  lost,  but  there  can  be  no  neglect  in  not 
enforcing  what  is  not  due.  Considering  the  very  high 
authority  by  which  the  cause  was  decided  in  Ireland, 
it  is  not  without  hesitation  that  I  have  arrived  at  a 
conclusion  different  from  that  at  which  the  eminent 
j  Jdges,  whose  decision  is  now  under  review,  had  ar- 
rived; bnt  having  given  to  the  case  my  best  attention 
I  feel  bound  to  say  I  think  they  were  wrong.  I  think 
the  appellant  is  entitled  to  a  decree  declaring  him  en- 
titled to  have  a  conveyance  of  oue  undivided  fourth 
part  of  the  lands  comprised  in  the  renewed  lease  for 
the  lives  named  therein,  subject  nevertheless  to  a 
lease  to  be  granted  by  him  of  that  fourth  to  the  res- 
pondent, or  to  those  entitled  under  him,  for  the  residue 
of  the  term  of  999  years  created  in  1779,  at  a  yearly 
rent  of  £40  16s.  4d.  An  account  must  be  taken  of 
what  is  due  to  the  appellant  for  arrears  of  the  rent 
for  six  years  previous  to  the  filing  of  the  cause  peti- 
tion, against  which  must  be  set  off  one-fourth  pait  of 
the  fines  and  costs  of  renewal ;  and  it  must  be  declared 
that  the  appellant  has  a  valid  charge  on  the  one  fourth 


demised,  for  whatever  shall  be  found  dne  to  him  on 
taking  the  account.  This  is  the  decree  which  ought, 
I  think,  to  have  been  pronounced  by  the  court  below; 
but,  considering  for  bow  long  a  time  the  appellant  re- 
mained passive  without  enforcing  bis  rights,  I  think 
the  decree  ought  to  have  been  made  without  costs. 
Lord  Wensleydalb  concurred. 

DtCTCt  rCVCTSCCL 

— * — 

Court  of  Sppral,   in  Cfjancrrp. 

CRcportad  by  Charto  H.  Foot,  Bio,,  Banister  •*-!  mr.3 

[Before  the  Lord  Chancellor  and  the  Lord  Jcs- 
tice  of  Appeal]. 

Fitzgerald  v.  O'Connell. — May  27. 

Annuity  charged  on  yearly  income  of  land — Arrears 

of  are  not  a  charge  on  future  rents. 
A  testatrix,  having  devised  several  annuities,  directed 
that  they  should  be  a  lien  only  upon  the  yearly  in- 
come oj  her  lands,  real,  freehold,  and  chattel  real, 
but  not  upon  any  other  personal  estate  in  money. 
She  also  directed  that  if  the  yearly  income  of  her 
lands  should  fall  short  of  paying  the  annuities,  the 
deficiency  should  equally  and  proportionally  be  upon 
all  such  annuities,  each  to  receive  according  to  the 
magnitude  of  such    annuity,  and  in  proportion 
thereto;  but  no  such  deficiency  to  be  vested  upon 
her  personal  estate.     After  satisfying  the  above  an- 
nuities, she  devised  the  residue  of  her  property,  real 
and  personal,  to  the  residuary  legatee.    The  rents  of 
the  lands  were  not  sufficient  to  discharge  the  an- 
nuities inJulL     Held,  that  the  annuities  were  satis- 
fied by  the  payment  of  proportionate  shares,  and 
that  the  arrears  were  not  charged  on  the  future 
rents. 
This  was  an  appeal  from  a  decretal  order  made  by  the 
Master  of   the   Rolls   under  the  following  circum- 
stances:— Margaret  White,  by  her  wiU,  dated   the 
22nd  November,  1814,  devised  and  bequeathed   all 
her  estates,  real  and  personal,  to  Daniel  O'Connell, 
Esq.,  John  Hartigan,  Esq.,  and  the  Rev.  Patrick  Ho- 
gan,  upon  trust  for  the  purposes  therein  mentioned; 
the  testatrix  thereby  bequeathed  several  annuities  to 
various  persons,  and  several  pecuniary  legacies  charged 
on  her  estates;  and  the  testatrix  directed  her  trustees 
to  pay  out  of  the  rest  of  her  property  the  followiug 
yearly  sums  for  the  following  purposes — that  is  to 
say:  "And  upon  this  further  trust  and  confidence, 
that  my  said  trustees,  and  the  survivors  or  survivor  of 
them,  and  the  heirs,  executors,  administrators,  and  as- 
signs of  such  survivor,  shall  pay  out  of  the  rest,  re- 
sidue, and  remainder  of  my  said  property  the  follow- 
ing yearly  sums,  for  the  following  purposes,  namely, 
the  sum  of  £20  a-year  for  ever  to  the  Female  Roman 
Catholic  Charity  School  in  Denmark-street,  in   the 
county  of   the  city  of  Limerick,  for  the  maintenance 
and  use  of  the  girls  there  admitted,  as  the  overseers 
or  directors  shall  think  best  to  apply  it;  and  also  the 
sum  of  £20  a-year  for  ever,  for  the  like  purpose,  to 
the  Charity  Female  School  at  the  Convent  near  Peter- 
cell,  in  the  city  of  Limerick,  being  a  Roman  Catholic 
Charity  School;  and  also  the  sum  of  £20  a-year  for 
ever,  for  the  like  purpose,   to  the  Roman  Catholic 
Male  Charity  School  of  the  pariah  of  St.  Johu;  and 
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also  the  sum  of  £20  a-year,  for  ever,  for  the  like 
purpose,    to    the   Roman    Catholic     Male    Charity 
School  of  St.  Mary's,  both   said  parishes  being  in 
Limerick,    or  coanty  of  the  city  thereof;   and  my 
wQl  is,   that  if  any  of  said  charity  schools  are  dis- 
continued, the  annuity  so  payable  to  such  school  shall 
be  applied  towards  the  benefit  of  the  remaining  schools, 
in  manner  aforesaid:  and  upon  this  further  trust  and 
confidence,  that  my  said  trustees,  and  the  survivors  or 
survivor  of  them,  and  the  heirs,  executors,  adminis- 
trators, and  assigns  of  such  survivor,  shall  also  pay 
out  of  my  said  property,  towards  tbe  support  of  the 
Fever  Hospital  of  St.  John's  in  the  city  of  Limerick, 
the  sum  of  £50  a-year  for  fifty  years  from  the  day  of 
my  decease;  and  also  the  sum  of  £10  a-year  toward 
the  support  of  the  Lying  in -Hospital  at  Boherboy,  in 
the  suburbs  of  Limerick,  for  fifty  years  from  the  day 
of  my  decease;  and  also  the  sum  of  £40  a  year  to 
the  House  of  Industry,  on  the  North  Strand,  Limerick, 
for  twenty-one  years  from  the  day  of  my  decease; 
and  also  the  sum '  of  £5   a-year  to  the  Physician's 
Dispensary,  for  twenty  years  from  the  day  of  my 
decease;  and  also  do  pay  to  my  domestic  Honora 
Grady  the  sum  of  £22  15s.  a-year  for  the  term  of 
her  natural  life;  hereby  giving  power  and  authority 
onto  her,  the  said  Honora  Grady,  by  will  or  deed,  to 
continue  such  annuity  of  twenty  guineas  per  annum 
for  the  term  of  twenty  years  from  the  day  of  the  de- 
cease of  the  said  Honora  Grady,  in  favour  of  such 
person  or  persons  as,  by  will  or  deed,  she  may  direct 
and  appoint;  and  also  to  pay  towards  the  support  of  the 
poor  of  the  parishes  of  St  Michael,  St.  Mary,  St.  John, 
and  St.Minchin's,  Limerick,  unto  each  parish  the  yearly 
snm  of  £30,  for  twenty  years  from  the  day  of  my 
decease,  to  be  disposed  of  amongst  the  said  poor,  at 
the  discretion  of  my  said  trustees;  and  also  the  sum 
of  £50  a-year  for  thirty  three  years  from  the  day  of 
my  decease,  unto  the  said  Rev.  Patrick  Hogan,  to  be 
applied  by  bimf,  his  executors,  administrators,  or  as- 
signs for  the  payment  of  the  rent  and  other  expenses 
connected  with  the  preservation  of  the  chapel  of  St. 
Michael's  parish,  Limerick.     And  after  giving  severs} 
other  legacies,  the  testatrix  went  on  to  say:— '*  And 
further,  I  do,  by  this  my  will,  declare  my  intention 
and  meaning  to  be,  that  the  foregoing  several  an- 
nuities or  rentcharges  (charitable  or  otherwise),  and 
all  and  every  annuity  or  rentcharge  granted  by  this 
my  last  will  and  testament,  are  only  to  be  a  lien  upon, 
and  charged  and  chargeable  on,  ray  yearly  income  by 
lands  and  tenements,  real,  freehold,  and  chattel  real, 
bnt  not  upan  any  other  personal  estate  in  money,  se- 
curities for  money,  or  other  personal  effects  and  pro- 
perty; and  further,  my  will  is,  that  if  my  yearly  in- 
come by  lands  and  tenements,  real,  freehold,  and  chat- 
tel real,  shall  fall  short  of  paying  the  several  annui- 
ties, yearly  sums,  or  rentcharges  aforesaid,  and  any 
other  granted  by  this  my  will,  that  such  deficiency  shall 
equally  and  proportionably  be  upon  all  such  annuities 
or  yearly  sums,  each  to  receive  according  to  the  mag- 
nitude of  such  annuity,  and  in  proportion  thereto;  but 
no  such  deficiency  to  be  vested  [«c]  upon  my  personal 
estate  in  money,  securities,  or  effects."   Then  the  will 
contained  the  following  residuary  clause: — "  And  as 
to  the  rest,  residue,  and  remainder  of  my  property, 
real,  freehold!  and  personal,  and  of  every  other  kind 


and  nature  whatsoever,  so  as  aforesaid  vested  in 
my  said  trustees,  aftor  satisfying  and  discharging  said 
several  annuities,  legacies,  and  charges,  both  charita- 
ble and  otherwise,  my  will  is,  that  such  residue  and 
remainder  shall  go  unto,  and  I  hereby  devise  and  be- 
queath the  same  unto,  said  Francis  Fitzgerald,  of 
Adelphi,  in  the  county  of  Clare,  his  heirs,  executors, 
and  administrators,  according  to  the  true  intent  and 
meaning  of  this  my  will."  On  the  16th  of  May,  1823, 
the  original  bill  in  this  cause  was  filed  by  Francis 
John  Fitzgerald,,  the  residuary  devisee  in  the  wiU, 
against  the*  trustees  and  executors  thereof,  praying 
that  the  trusts  of  the  will  might  be  carried  into  exe- 
cution, and  a  receiver  was  appointed  by  order,  dated 
the  26th  June,  1823.  Successive  receivers  have  ever 
since  continued  in  receipt  of  the  rents  of  the  lands; 
and  Francis  Fitzgerald  having  died,  William  Fitz- 
gerald, his  son  and  heir-at-law  revived  the  cause  by 
petition.  For  a  considerable  time  the  rents  of  the 
lands  were  insufficient  to  discharge  the  entire  of  the 
annuities;  but  the  lands  have  been  lately  let  at  a 
greatly  increased  rent,  and  much  more  than  sufficient 
to  pay  the  entire  of  the  said  annuities.  An  applica- 
tion was  made  to  the  Master  of  the  Rolls,  on  the  8th 
of  June,  1859,  on  behalf  of  William  Fitzgerald,  the 
owner  of  the  estate,  "  that  the  receiver  should  be  dis- 
charged, and  do  proceed  forthwith  to  pass  a  final  ac- 
count, and  on  payment  of  the  balance,  if  any  found 
doe  by  him,  that  the  recognizance  of  the  receiver  and 
his  sureties  might  bo  vacated,  and.  that  petitioner, 
William  Fitzgerald,  might  be  at  liberty  to  go  into  re- 
ceipt of  the  rents  and  profits  of  the  lands,  subject  to 
the  payment  of  the  subsisting  annuities  charged  there- 
on by  the  will  of  Margaret  White,  the  said  William 
Fitzgerald  thereby  undertaking  to  pay  in  fall  one 
half  year  within  the  other,  the  future  gales  of  the  ssid 
several  annuities."  The  appellants,  the  Governors 
and  Directors  of  the  Hospital  and  Schools  above-men- 
tioned, opposed  that  application,  on  the  ground  that 
no  provision  was  made  for  the  arrears  due  on  foot  of 
the  several  annuities,  whereupon  the  Master  of  the 
Rolls  made  an  order,  whereby  it  was  referred  to  the 
Master  "  to  inquire  and  report  whether  there  is  any, 
and  what  sum,  due  and  in  arrear  on  foot  of  the  said 
several  annuities  therein  mentioned.  The  Master 
by  his  report  found  that  there  was  no  snm 
due  or  in  arrear  on  foot  of  the  annuities  up 
to  the  1st  of  November,  1859.  The  appel- 
lants applied  to  vary  that  report  upon  the  ground 
that  the  Master  should  have  found  that  certain  sums 
stated  in  a  schedule  were  due  to  the  respective  chari- 
table institutions.  On  the  21st  of  January,  the  Mas- 
ter of  the  Rolls  affirmed  the  Master's  report  with  costs;* 
from  his  decretal  order  this  appeal  was  brought,  upon 
the  grounds  that  these  annuities  should  be  paid  in 
full  out  of  the  rents  of  the  lands  devised  in  priority 
to  any  claim  of  the  residuary  legatee. 

Lawless,  Q.C.  (with  him  Pilkington\  for  the  ap- 
pellant.— The  arrears  of  these  annuities  must  be  paid 
before  the  residuary  legatee  receives  anything.  The 
courts  will  even  direct  the  corpus  to  be  sold  to  dis- 
charge the  arrears  of  an  annuity,  regardless  of  the 
subsequent  trusts. — Picard  v.  Mitchell    (14  Beav. 

*  Ftizgttald  y.  QConnrt  (U  Ir.  Ch*n.  R.,  i37> 
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108).  These  annuities  are  charged,  by  the  language 
of  the  will,  on  the  real  estate  itself,  and  not  merely 
on  the  annual  rents  and  profits, — Torre  v.  Browne 
(5  Ho.  of  L.  555);  Baker  v.  Baker  (6  Ho.  of  L. 
515);  Wilkinson  v.  The  London,  Brighton,  and 
South  Coast  Railway  Company  {$  De  G.  &  S.  633); 
In  re  Browne  (6  Ir.  Chan.  R.,  393),  affirmed  under 
the  title  of  Grewlle  v.  Browne  (7  House  of  L. 
689). 

The  Solicitor-General  (with  him  Thomas  Oraydon) 
eontra. — These  annuities,  upon  a  deficit  in  the  pro- 
duce of  the  lands,  should  suffer  a  proportional  abate- 
ment The  arrears  did  not  become  a  charge  upon  the 
land. — Farmer  v.  Milts  (4  Rubs.  86);  Darhon  v. 
Richards  (14  Sim.  5*5);  Scott  v.  Salmond  (1  Myl. 
&  K.  363;  &  3  Hare,  555). 

The  Lord  Chahckllob. — In  my  opinion  this  is  a 
very  plain  case.  It  is  not  necessary  to  go  through 
the  cases  which  have  been  cited;  for  I  think  that  it  is 
sufficient  to  read  the  clause  of  the  will  which  creates  the 
annuities  in  question.  There  might,  perhaps,  be  some 
doubt  or  question  if  the  residuary  clause  stood  alone; 
but  the  testatrix  says  distinctly,  when  giving  these 
annuities,  that  they  are  to  come  out  of  her  "  yearly 
income  by  lands  and  tenements,  but  not  upon  any 
other  personal  estate  in  money."  Well,  the  yearly 
income  of  landed  property  ordinarily  means  the  an- 
nual receipts  of  the  rents  and  profits;  and  looking  to 
the  abating  clause,  it  is  plain  that  she  meant  that  if 
the  yearly  rents  fell  short  of  paying  the  annuities  in 
full,  the  balance  was  not  to  come  out  of  any  other 
source.  If  the  testatrix  intended  that  the  arrears 
wore  to  be  satisfied  out  of  the  accruing  rents,  she 
would  have  said  so.  The  annuities,  in  case  of  a  de- 
ficiency, must  be  paid  rateably,  according  to  the 
schedule. 

The  Lord  Justice  of  Appeal. — I  concur  in  the 
view  taken  by  the  Lord  Chancellor  of  thhr^case.  I 
do  not  think  any  other  form  of  words  could  have  ex- 
pressed the  testatrix's  meaning  more  clearly. 

Order  below  affirmed. 


Court  of  Cfwtuer]?. 

Reported  by  Charl«  H.  Foot,  E#q.,  Banister  at.Le.ir. 

Balfour  v.  Maxwell — April  29-30. 

Specific  performance — Objection    to   title — Under- 
lease—2$  $  24  Vict.  c.  154,  s.  21. 

A  purchaser  who  has  agreed  to  take  an  assignment  of 
premises  held  under  a  lease  for  a  term  of  years, 
cannot  object  to  the  title  upon  the  grounds  of  the 
discovery  that  such  lease  is  an  underlease,  as  the  sub- 
tenant is  now  placed  in  privity  with  the  head  land- 
lord by  23  <$•  24  Vict.  &  154,  s.  21,  (The  Land- 
lord and  Tenant  Law  Amendment  Act,  Ireland, 
1860). 

Br  deeds  of  lease  and  re-lease,  dated  the  23rd  and 
24th  of  April,  1764,  under  the  leasing  powers  given  by 
an  Act  passed  by  the  Parliament  of  Ireland  in  the 
second  year  of  George  the  Third's  reign  (1761), 
Charles  Mosse,  with  the  consent  of  his  guardians,  de- 
mised to  William  Deane,  his  heirs  and  assigns,  a  plot 
of  ground  at  the  corner  of  Palace-row,  in  the  city  of 


Dublin,  to  hold  the  same  for  the  three  lives  named 
therein,  with  a  covenant  for  perpetual  renewal,  at  the 
yearly  rent  of  £7  12s.  6d.  By  deeds  of  lease  and 
re-lease,  dated  the  15th  of  August,  1816,  Stewart 
King,  the  representative  of  Deane's  interest,  assigned 
the  above  corner,  plot  of  ground  and  dwelling  house 
thereon  to  Robert  Smyth,  his  heirs  and  assigns,  sub- 
ject as  before,  and  demised  to  him  the  adjoining  plot 
of  ground  and  the  house  thereon  for  the  term  of  999 
years.  By  similar  deeds,  of  equal  date,  executed  in 
pursuance  of  a  covenant  in  the  last-mentioned  deeds, 
Smyth  re-demised  the  corner  plot  of  ground  to  King 
for  the  term  of  999  years,  at  the  yearly  rent  of 
£1 13  158.  In  the  year  1844,  an  agreement  was  en- 
tered into  between  Blayney  Townley  Balfour,  the  re- 
presentative of  Smyth's  interest,  and  Sir  John  Mae- 
neill,  whereby  the  latter  agreed  to  purchase  Balfour3* 
interest  in  the  premises  for  £1,250  fine,  and  at  ayearry 
rent  of  £105,  subject  to  the  head-rent.  A  suit  for  spe- 
cific performance  of  the  agreement  having  been  filed 
by  the  petitioner,  and  reference  having  been  made  to 
the  Master  to  inquire  as  to  the  tide  of  the  hoase  in 
question,  the  Master  reported  that  a  good  title  coold 
be  made.  Several  objections  were  taken  to  this  re- 
port, and  ultimately  a  supplemental  report  to  the  same 
effect  was  made  in  June,  1859»  to  which  the  sasse 
objections  were  taken  ;  amongst  which  were  the 
following:— That  the  premises  in  question  were  held 
under  a  lease  for  lives,  which  it  was  not  obligatory 
upon  the  lieail-landlord  to  renew,  instead  of  the  resi- 
due of  a  term  for  999  years,  and  also  that  the  pre- 
mises were  subject  to  the  head-rent  of  £7  12s.  6d. 
The  case  now  came  before  the  court  on  report,  excep- 
tions, and  merits. 

J.  E.  Walsh,  Q.C.  (with  him  Lawless,  Q.C., 
and  A.  Vance),  in  support  of  the  exceptions. 
There  is  such  a  misrepresentation  as  to  the  title  of 
these  premises,  that  this  court  will  not  decree  specific 
performance.  It  has  refused  to  do  so  where  an  alleged 
term  of  99  years  proved  to  be  an  underlease  less  by 
only  three  days  than  that  term.  Maddy  v.  Booth 
(2  De  6.  &  S.,  718).  This  title  being  a  sub-lease 
cannot  be  enforced. — MuUtoUand  v.  the  Mayor  of 
Belfast  (9  Ir.  Chan.  R.,  204;  and  to.  292);  Blake 
v.  Phinn  (3  Com.  B.,  976). 

A.  Brewster,  Q.C  (with  him  R  R.  Warren, 
Q.C.,  and  P.  Barlow),  for  the  petitioner.  —  The 
objection  that  the  title  in  question  is  a  etib-leam, 
and  liable  to  forfeiture  by  the  default  of  the  im- 
mediate lessor,  is  removed  by  the  23  &  24  Vict  c 
154  (The  Landlord  and  Tenant  Law  Amendment 
Act,  Ireland,  1860),  section  55,  which  enacts,  that  in 
an  action  of  ejectment  for  nonpayment  by  any  land- 
lord for  rent,  it  shall  not  be  necessary  to  Berve  with 
the  summons  and  plaint  any  person  save  the  person  in 
the  actual  possession  of  the  lands  as  tenant  or  under- 
tenant; and  the  twentieth  and  twenty-first  sections 
of  that  statute  enables  the  snb-tenant  to  protect  him- 
self by  paying  to  the  head  landlord  the  rent  due  to 
him  by  the  sub-letting  tenant.  The  purchaser  can 
compel  the  head  landlord  to  grant  a  fee-farm  grant  of 
these  premises  under  the  Renewable  Leasehold  Con- 
version Act 

Lawless,  in  reply,  cited  Pildes  v.  Booker  (3  Madd. 
93),  and  Leathern  v.  AUen  (1  Ir.  Chat  &,  583), 
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The  Lobd  Chancellor  (havingoverrulcdall  the  other 
objections  to  the  title)*— The  fact  of  the  lease  being  an 
underlease  is  no  objection  as  the  21st  section  of  the 
Landlord  and  Tenant  Law  Amendment  Act,  23  and 
24  Vict,  c,  154,  pats  the  undertenant  in  privity  with 
the  bead  landlord,  so  that  there  is  no  danger  of  his 
interest  being  forfeited  by  nonpayment  of  rent  by  the 
intermediate  lessor.  The  objections  most  be  overruled. 


FrrZGEUALD  V.  FlTZQKRALa— Nov.  5. 

Will— -Construction — Meaning  of  the  words  "  then  to 
their  next  eldest  brother,  and  so  on  to  the  youngest." 

A  testator  died  leaving  seven  sons  surviving  him.  By 
both  his  will  and  the  first  codicil  thereto  he  directed 
that  certain  sums  should  be  divided  equally  amongst 
his  five  younger  sons,  exclusive  of  his  two  eldest 
sons,  who  were  otherwise  provided  for.  By  a  se- 
cond codicil,  the  testator  directed  his  executors  to 
lodge  the  amount  of  certain  debts  due  to  him,  "to 
the  use  of  my  five  younger  sons,  beginning  at  E^ 
my  third  son,  and  down  to  H.,  my  youngest  son,  in 
such  proportions  as  I  have  appointed  by  my  will 
and  former  codicil;  but  they  are  only  to  receive  the 
interest  of  said  legacies  during  their  mutual  lives; 
and  in  case  those  who  die  do  not  leave  any  wife  or 
children  at  their  death,  then  the  said  proportions 
they  were  entitled  to  during  their  life  to  go  to  their 
next  elder  brother,  and  so  on  to  the  youngest." 
The  fifth  son  died  unmarried.  Held,  that  the  share 
of  the  deceased  passed  to  the  sixth  eon  as  his  next 
elder  brother. 

The  will  of  Mr.  Edward  Fitzgerald,  made  in 
April,  1814,  contained  the  following  clause: — "  And 
as  to  any  overplus  of  my  personal  fortune  that  may 
remain  after  payment  of  such  proportions  as  I  have 
mentioned,  my  will  is,  that  such  overplus  may  be 
equally  divided  amongst  all  ray  younger  children  by  my 
present  wife  (his  second),  exclusive  of  the  two  elder 
of  them,  William  Fitzgerald  and  Thomas  Burton 
Fitzgerald,  who  are  sufficiently  provided  for."  By  a 
codicil,  made  in  1813,  the  testator  confirmed  his  will, 
and  further  directed  that  a  sum  of  £6,750  should  be 
equally  divided  between  his  five  younger  sons.  An- 
other codicil,  dated  the  23rd  of  December,  1813,  was 
in  the  words  following:  "  Whereas,  I  have  several 
sums  of  money  both  in  Government  securities  in  the 
Irish  funds,  and  also  several  bond  debts  and  other 
debts  due  to  me,  arrears  of  rent,  &c,  I  request  of  my 
executors  to  lodge  all  those  debts  due  to  roe,  that  are 
now  ont  of  the  funds,  in  the  funds  for  the  use  of  my 
younger  sons  by  my  present  wife,  beginning  with 
Edward,  my  third  son,  and  down  to  Henry,  my  young- 
est son,  in  such  proportions  as  I  have  appointed  in  my 
last  will  or  former  codicil;  but  they  are  only  to  receive 
the  interest  of  said  legacies  during  their  mutual  lives; 
and  after  their  respective  deaths,  the  interest  of  their 
legacies  only  to  be  applied  for  the  use  of  their  wives 
and  children,  should  they  leave  any,  until  the  youngest 
of  said  children  shall  arrive  to  twenty-one  years  of 
age,  and  then  the  principal  to  be  divided  equally 
among  the  survivors;  and  in  case  those  who  die  do 
not  leave  any  wife  or  children  at  their  death,  then  the 
said  proportions  they  were  entitled  to  during  their  life 


to  go  to  their  next  elder  brother,  and  so  on  to  the 
youngest."  The  testator  died  in  1814,  leaving  seven 
sons  by  his  second  wife — viz.,  William,  Thomas  Bur-  >* 
ton,  Edward,  John  Forster,  Charles,  Crofton,  and  •  • 
Henry.  In  December,  1814,  a  bill  was  filed  to  have 
the  trusts  of  the  will  declared,  and  it  was  ordered 
that  it  be  referred  to  one  of  the  Masters  of  the  Court 
of  Chancery  to  take  the  accounts,  and  it  was  declared 
that  the  respective  legatees  in  the  second  codicil  men- 
tioned were  entitled  thereto  in  equal  proportions.  In 
the  year  1859,  Charles  Fitzgerald  died  unmarried. 
The  construction  of  the  will  of  the  testator  as  to  who 
was  the  next  eldest  son  to  Charles  was  now  sought. 

A.  Brewster,  Q.C.  (with  him  R.  R.  Warren,  Q.G, 
and  Franks),  for  Edward  Fitzgerald. — By  the  words 
u  to  their  next  eldest  brother,  and  so  on  to  the  young- 
est "  the  testator  meant,  that  upon  the  death  of  any 
of  his  five  yonnger  sons,  not  leaving  any  wife  or  chil- 
dren, the  share  of  the  son  so  dying  should  go  to  the 
eldest  of  this  particular  class — Le.,  Edward.  "  Next " 
here  means  next  in  point  of  time — is.,  the  eldest  of 
the  class,  next  after  the  death  of  any  of  that  class, 
under  certain  circumstances. 

The  Solicitor- General  (with  him  J.  F.  Walker), 
for  Crofton  Fitzgerald* — <a  Next  eldest "  means  the 
next  eldest  in  age,  in  a  descending  series,  from  the 
son  who  may  die. 

J.  T.  Ball,  Q,C.  (with  him  H.  P.  JeUett),  for  John 
Foster  Fitzgerald. — "  Next  eldest "  means  the  next 
eldest,  in  an  ascending  series,  from  the  deceased 
son. 

W.  Brereton,Q. C.  (with htm  T.  P.  Law),  appeared 
for  the  children  of  John  Foster  Fitzgerald. 

A.  Norman,  Q.C.  (with  him  E.  Levinge),  for  the 
children  of  Edward  Fitzgerald. 

The  Lord  Chancellor.— The  only  rational  con- 
struction 1  can  give  to  the  words  of  this  will  is  to 
give  the  share  of  Charles  Fitzgerald  to  Crofton  Fitz- 
gerald, as  his  "  next  eldest  brother."  Charles  Fitz- 
gerald was  the  elder  brother  in  relation  to  Crofton 
and  Henry.  On  the  death  of  Charles,  Crofton  be- 
came the  next  elder  in  regard  to  Henry.  Most  pro- 
bably the  testator,  like  many  other  persons,  thonght 
that  his  sons  would  die  in  the  order  of  their  seniority, 
the  youngest  last  The  costs  of  all  parties  to  come 
out  of  the  share  in  question,  as  it  has  been  separated 
from  the  fund. 

— ♦— 

Holla  Court 

[Reported  by  WUfttm  WooSlock,  B*q.,  BnlitauUUw.] 

Jack  v.  Trazk.— Jfay  25. 

Administration — Colonial  judgment—Validity  of 

The  court  held  a  colonial  judgment  good  notwithstand- 
ing an  error  in  the  pleading,  where  time  for  appealing 
to  the  Privy  Council  had  long  elapsed,  and  the  de- 
claration disclosed  a  cause  of  action* 

This  was  an  appeal  from  an  order  made  by  Master 
Brooke,  and  bearing  date  the  23rd  February,  1861* 
The  petition,  which  was  nnder  the  15th  section  of  the 
Chancery  Regulation  Act,  was  filed  for  the  purpose  of 
having  an  administration  of  the  assets  of  Samuel 
Teaze.    It  was  referred  in  the  n*aal  way  to  Master 
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Brooke,  and  in  the  course  of  the  proceedings  in  the  j 
office,  a  claim  for  £1,452  lis.  was  made  on  behalf 
of  a  Mr.  Eugene  Kenny,  on  foot  of  a  judgment  ob- 
tained by  him  against  the  deceased  in  the  Supreme 
Court  of  New  South  Wales,  on  the  2nd  of  October, 
1854,  for  the  sum  of  £2,256  lis.,  £2,000  of  which 
were  for  damages,  and  the  remainder  for  costs.  Of 
this  the  claimant  had  been  paid,  under  an  execution, 
the  sum  of  £804,  which  reduced  his  demand  to  the 
amount  above  stated.  The  following  is  a  copy  of  the 
exemplification  of  the  judgment  which  was  in  proof 
before  the  Master,  and  which  it  is  necessary  to  give 
for  the  right  understanding  of  the  decision  in  this  case:  j 
"  In  the  Supreme  Court  of  New  South  Wales,  the  2nd 
day  of  Oct.  in  the  year  of  our  Lord,  1 854,  and  as  yet  of ; 
the  2nd  term  of  that  year.  The  26th  day  of  August,  in 
the  year  of  our  Lord  1854,  Sydney  to  wit,  Eugene 
Kenny,  by  John  Ryan  Brenan,  his  attorney,  sues  Samuel 
Tease,  for  that  on  the  19th  day  of  November,  iu  the 
year  of  our  Lord  1852,  in  consideration  that  the 
plaintiff,  for  hire  and  reward  in  that  behalf  to  be  paid 
by  him  to  the  defendant,  had  employed  the  defendant 
to  purchase  for  him  a  large  quantity,  to  wit,  1,000/. 
worth  of  good  sound  marketable  wheat,  at  market 
price,  and  to  grind  the  same  for  him  into  flour,  at  the 
current  price  for  such  grinding;  the  defendant  pro- 
mised the  plaintiff  so  to  purchase  for  him  the  said 
wheat,  and  to  grind  the  same  into  flour,  and  to  take 
due  and  proper  care  of  said  wheat,  and  to  grind  the 
same  for  the  plaintiff  with  due  care,  and  to  deliver  the 
said  flour,  when  so  ground,  to  the  plaintiff;  yet,  the 
defendant  did  not  perform  his  said  promise,  but 
although  he  did  buy,  as  aforesaid  for  the  plaintiff,  a 
large  quantity  of  the  said  wheat,  to  wit,  of  the  value 
of  900/.,  yet  he  did  not  deliver  the  said  flour  when 
ground  to  the  plaintiff,  but  failed  to  do  so,  and  deli- 
vered, in  lieu  thereof,  other  bad  and  inferior  flour  of 
much  less  value,  whereby  the  plaintiff  lost  great  gains 
and  profits,  which  he  would  have  acquired  from  the 
performance  of  the  said  contract,  and  the  resale  of  the 
said  flour;  and  also  large  sums,  amounting  to  the 
sum  of  1,000&,  paid  by  him  in  exporting  and  carrying 
the  said  flour  so  delivered  to  Melbourne  and  Sydney, 
and  storing  the  said  flour  when,  by  reason  of  its  bad 
quality,  it  was  unsaleable;  and  also  lost  divers  moneys 
paid  by  him  under  the  said  contract.  Second  count — 
And  also  that  the  defendant,  on  the  day  and  year 
aforesaid,  had  and  received  divers,  to  wit,  20,000 
bushels  of  good  sound  marketable  wheat  of  the  plain- 
tiff, to  be  ground  into  flour  by  tbe  defendant,  with 
reasonable  care  for  the  plaintiff;  for  hire  and  reward, 
and  to  be  delivered  to  the  plaintiff  when  ground  in  a 
proper  state;  yet,  the  defendant  did  not  deliver  to  tho 
plaintiff  the  said  wheat  when  so  ground  in  manner 
aforesaid;  but,  on  tbe  contrary,  refused  and  neglected 
to  deliver  the  same,  although  a  reasonable  time  for 
such  delivery  had  elapsed  before  the  beginning  of  this 
suit,  whereby  the  plaintiff  lost  the  value  of  the  said 
wheat,  and  the  profits  he  might  have  had  from  the 
resale  thereof  Aad  for  that  also  the  defendant  after- 
wards, to  wit,  on  the  1st  day  of  July,  in  the  year  of  our 
Lord  1854,  was  indebted  to  the  plaintiff  in  2,000/.  for 
goods  then  sold  and  delivered  by  the  plaintiff  to  the  de- 
fendant, at  his  request;  and  in  2,000/.  for  money  then 
lent  by  the  plaintiff  to  the  defendant  at  his  request ; 
and  in  2,000&  for  money  then  paid  by  the  plaintiff 


for  the  use  of  the  defendant  at  his  request ; 
and  in  2,000/.  for  money  then  received  by  the 
defendant  for  the  use  of  the  plaintiff;  and  in 
2,000/.  for  interest  npon  and  for  the  forbear- 
ance by  the  plaintiff  to  tbe  defendant  of  moneys  due 
and  owing  from  the  defendant  to  the  plaintiff;  and  m 
2,000/.  for  money  found  to  be  doe  and  owing  from  the 
defendant  to  the  plaintiff  on  accounts  stated  between 
them,  and  the  plaintiff  claims  2,000/.  John  Rjan 
Brenan,  plaintiff's  attorney.  The  23rd  day  of  Sep- 
tember, in  the  year  of  our  Lord  1854,  the  defendant, 
by  Richard  Henry  Way,  his  attorney,  as  to  the  first 
count  says,  that  he  did  grind  tbe  said  wheat  into  flour, 
and  did  take  due  care  and  proper  care  of  the  said 
wheat,  and  ground  the  same  for  the  plaintiff  with  dne 
care,  and  delivered  the  said  flour  when  so  ground  to 
the  plaintiff.  And  as  to  the  second  count,  the  defen- 
fendant  says  that  he  did  deliver  to  the  plaintiff  the 
said  wheat  ground  in  a  proper  state  within  a  reason- 
able time  before  the  commencement  of  this  suit  And 
as  to  the  residue  of  the  declaration,  the  defendant  says 
he  never  was  indebted  as  alleged.  Richard  Henry 
Way,  defendant's  attorney.  The  25th  day  of  Septem- 
ber, in  the  year  of  our  Lord  1854,  the  plaintiff  joins 
issue  upon  the  defendant's  1st,  2nd,  and  3rd  pleas 
herein.  John  Ryan  Brenan,  plaintiff's  attorney.  After- 
wards on  the  25th  day  of  Sept.,  in  the  year  of  our  Lord 
1854,  at  Sydney,  in  the  colony  of  New  South  Wales, 
before  the  Honourable  Sir  Alfred  Stephen,  Knight, 
Chief  Justice  of  our  Supreme  Court,  comes  tbe  within 
named  plaintiff;  by  his  attorney  within  mentioned,  and 
the  within  named  defendant,  by  his  attorney  within 
mentioned,  having  withdrawn  his  said  pleas,  by  him 
above  pleaded,  although  solemnly  required,  comes  not. 
Therefore,  let  the  jurors  of  the  jury  within  meutioned 
be  taken  against  him  by  his  default,  and  a  jury  being 
duly  summoned  also  came,  who  being  sworn  to  try 
the  matters  in  question  between  the  parties,  upon  their 
oaths  say  that  tbe  defendant  did  not  perform  the  pro- 
mises and  undertakings  in  the  said  declaration  above- 
mentioned,  but  therein  failed  and  made  default;  and 
also  that  the  said  defendant  was  indebted  to  the  plain- 
tiff as  within  in  the  said  declaration  is  alleged;  and  the 
said  jury  assess  the  damages  of  tbe  plain tif,  on  occa- 
sion of  the  premises  within  complained  of,  to  2,000& 
over  and  above  his  costs  of  suit  Therefore,  it  is  con- 
sidered that  the  plaintiff  do  recover  against  the  defen- 
dant the  said  damages,  by  the  jurors  aforesaid  in  form 
aforesaid  assessed;  and  ajso  256/.  1 1*.  for  his  costs 
of  suit,  by  the  court  here  adjudged  of  increase  to  the 
plaintiff,  which  said  damages  and  costs  amount  in  the 
whole  to  2,256/.  )  U"  It  was  contended  in  the  office, 
that  the  claim  of  Mr.  Kenny,  upon  foot  of  this  judg- 
ment, shonld  be  disallowed  upon  the  grounds  that  tiie 
judgment  was  bad  upon  the  face  of  it;  and  also  that 
it  was,  in  fact,  a  judgment  by  default,  and  that  it  lay 
npon  the  claimant  to  show  that  the  defendant's  at- 
torney had  been  properly  constituted.  It  was  also 
suggested,  but  not  proved  or  pleaded,  that  the  defen- 
dant was,  at  the  date  of  the  judgment,  out  of  the 
jurisdiction  of  the  Colonial  Court  Upon  this  second 
point  there  was  a  conflict  of  evidence.*     The  Master 

*  The  law  of  New  South  Wales  respecting  pleadings  sinoe 
the  1st  January,  1834,  was  proved  to  be  as  hereafter  stated. 
The  several  statements  set  forth  form,  in  fact,  portions  of  the 
Act  of  the  New  South  Wales  Legislature,  17th  Victoria,  No. 
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disallowed  the  claims  upon  the  grounds  stated  in  his 

XXL,  "  An  Act  to  amend  the  Process,  Practice,  and  Mode  of 
Pleading  at  Law  in  the  Supreme  Court "  (assented  to  19th  Sep- 
tember, 1853) : — 

"  All  statements  which  need  not  be  proved,  tach  at  the 
statement  of  time,  quality,  and  value,  where  they  are  imma- 
terial, the  statement  of  losing  and  finding  and  bailment  in  ac- 
tions for  goods  or  their  valne,  the  statement  of  acts  of  tres- 
pass having  been  committed  with  force  and  arms,  and  against  the 
peace  of  our  Lady  the  Queen,  the  statement  of  promises  which 
need  not  be  proved,  as  promises  in  indebitatus  counts,  and  mu- 
tual promises  to  perform  agreements!  and  all  statements  of  a 
like  kind  may  be  omitted. 

"  Either  party  may  object  by  demurrer  to  the  pleading  of 
the  opposite  party  on  the  ground  that  such  pleading  does  not 
set  forth  sufficient  ground  of  action,  defence,  or  reply,  as  the 
case  may  be,  and  while  issue  is  joined  on  such  demurrer,  the 
court  shall  proceed  and  give  judgment  as  the  very  right  of 
the  cause  and  matter  in  law  shall  appear  unto  them,  without 
regarding  any  imperfection,  omission,  defect  in,  or  lack  of 
form,  and  no  judgment  shall  be  arrested,  stayed,  or  reversed 
for  any  such  imperfection,  omission,  .defect  in,  or  lack  of 
form. 

u  No  pleading  shall  be  deemed  insufficient  for  any  defect 
which  could  heretofore  only  be  objected  to  by  special  de- 
murrer. 0 

"  If  any  pleading  be  so  framed  as  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action,  the  opposite  party  may  ap- 
ply to  the  court  or  a  judge  to  strike  out  or  amend  such  plead- 
ing, and  the  court  or  judge  shall  make  such  order  respecting 
the  same,  and  also  respecting  the  costs  of  the  application  as 
such  court  or  judge  shall  see  fit. 

"  It  shall  be  lawful  for  the  ^plaintiff  or  defendant  in  any  ac- 
tion to  aver  performance  of  conditions  precedent  generally, 
and  the  opposite  party  shall  not  deny  such  averment  gene- 
rally, but  shall  specify  in  his  pleading  the  condition  or  condi- 
tions precedent,  the  performance  of  which  he  intends  to  con- 
test/ 

The  following  was  proved  to  be  the  law  in  New  South 
Wales  since  the  1st  September,  1850,  relating  to  actions 
against  persons  absent  .from  the  colony : — "  If  after  any  final 
judgment  obtained,  an  affidavit  shall  be  made  by  the  defend- 
ant against  whom  a  process  of  foreign  attachment  may  have 
been  issued,  that  such  defendant  had  at  the  time  of  the  ob- 
taining of  the  said  judgment,  and  then  hath  a  substantial 
ground  of  defence  (either  wholly  or  in  part)  to  the  plaintiff's 
action  on  the  merits,  and  such  affidavit  sworn  in  the  manner 
pointed  out  by  a  certain  Act  passed  by  the  Governor  and  Le- 
gislative Council  of  New  South  Wales,  intituled  "  An  Act  to 
consolidate  and  amend  the  law  relating  to  actions  against  per 
sons  absent  from  the  colony,  and  against  persons  such  as  joint 
contractors,''  shall  at  any  time  before  the  expiration  of  three 
years  next  after  such  Judgment  be  filed  in  the  Supreme  Court, 
then,  upon  motion  thereupon  for  that  purpose  made  to  the 
said  court,  and  after  due  notice  given  thereof  to  the  said 
plaintiff  (and  security  being  entered  into  for  the  payment  to 
him  of  all  costs  by  him  at  any  time  thereby  sustained),  it 
shall  be  lawful  for  the  said  court  to  cause  the  merits  so  al- 
leged as  aforesaid  to  be  inquired  into  and  determined  in  such 
manner  and  form,  either  by  feigned  issue  between  the  parties 
or  otherwise,  and  at  such  time,  and  under  such  terms  and 
conditions  for  the  purpose  of  securing  the  substantial  ends  of 
justice,  as  to  the  said  court  shall  seem  meet. 

u  And  the  said  court,  after  suoh  inquiry  and  determination 
had,  shall  thereupon  give  such  judgment  in  the  matter  for  the 
reversal  of  the  judgment  in  the  original  action,  either  in  the 
whole  or  in  part,  or  shall  or  lawfully  may  from  time  to 
time  make  such  order  or  orders  in  the  premises  between  the 
parties  as  the  justice  of  the  case  shall  appear  to  require,  and 
every  suoh  jugdment  and  order  may  at  any  time  (if  the  party 
succeeding  shall  thiuk  fit)  be  suggested  upou  or  added  to  the 
record  of  the  original  action  in  which  such  final  judgment 
shall*  have  been  so  obtained  as  aforesaid.'' 

Order  in  Council  making  provision  for  appeals  from  the  de- 
cisions of  the  Supreme  Court  of  New  South  Wales,  18th  Sep- 
tember, 1850.  After  reciting  the  establishment  of  the  Su- 
preme Court,  and  the  Act  9th  Geo.  4,  by  which  an  appeal 
was  given  from  that  Court  to  the  Privy  Council  in  such  man- 
ner as  his  Majesty  by  any  order  in  Council  should  appoint  and 
prescribe,  the  order  goes  on  to  state,  that  in  case  any  final 


judgment,  which  is  given  below,*  and  from  this  order 
the  claimant  now  appealed,  and  sought  by  hi*  notice 
that  the  said  order  might  be  set  aside,  or  varied  in 
respect  of  the  said  allowance,  and  that  it  might  be  de? 


judgment  shall  be  given  by  the  Supreme  Court  In  respect  of 
any  sum  above  the  amount  of  £500,  any  person  aggrieved  by 
the  judgment  may,  within  fourteen  days  after  the  same  shall 
have  been  given,  apply  to  the  court  by  petition  for  leave  to  ap- 
peal to  her  Majesty  in  Council,  and  then  upon  security  (if  re- 
quired) being  given  within  three  mouths  from  the  date  of  the 
petition,  the  court  shall  allow  the  appeal,  and  the  party  ap- 
pellant shall  be  allowed  to  prosecute  his  appeal  to  her  Majesty 
m  her  Privy  Council  in  such  manner  aud  subject  to  the  rules 
observed  in  appeals  to  her.  Majesty  from  her  plantations  and 
colonies. 

•  Master  Brooke's  judgment  is  as  follows  - — "  I  will  begin 
with  the  second  point,  for  it  is  the  easiest;  in  fact,  it  is  the 
express  point  decided,  and,  I  think,  most  properly,  by  Lord 
Ellenborough  in  Moloney  v.  Gibbons  (2nd  Campb.  502).  It 
was  an  action  on  a  Jamaica  Judgment,  in  which  it  was  al- 
leged, '  and  the  said  J.  Gibbons,  by  J.  F.,  his  attorney,  comes 
and  defends  the  wrongs,  &c,  and  says  nothing  in  bar  of  the 
said  action,  wherefore,  &&'  Garrow,  for  defendant,  insisted 
that  as  this  was  a  judgment  by  default,  the  plaintiff  was  bound 
to  prove  that  defendant  himself,  pending  the  action,  was  liv- 
ing within  the  jurisdiction  of  the  Colonial  Court.  Lord 
Ellenborough  said,  ( I  will  look  to  these  foreign  judgments 
with  great  jealousy,  but  I  must  give  them  credit  for  the  facts 
which  they  specifically  allege,  and  I  must  presume  in  the 
present  case  that  the  court  saw  J.  F.  properly  constituted  at- 
torney for  the  defendant.'  The  case  of  Ferguson  v.  Mohan 
(11  Ad.  &  £11.,  179),  cited  by  Mr.  M'Causland,  would  be  ap- 
plicable if  those  who  oppose  this  claim  had  pleaded  that  the 
attorney  named  in  the  record  was  not  Mr.  Tease's  attorney  in 
fact,  and  had  proceeded  to  prove  such  a  case.  This  would 
have  established  that  the  judgment  was  obtained  by  fraud, 
and  no  one  ever  doubted  that  the  proof  of  fraud  would  vitiate  any 
judgment;  but  no  such  case  had  been  made,  and  on  the  rea- 
son and  authority  of  Moloney  v.  Gibbons,  I  must  consider  that 
the  testator  was  properly  represented  by  an  attorney  in  the 
court  at  Sydney.  The  important  question  is,  Whether  the  re- 
spondent may  insist  on  error  apparent  on  the  face  of  this 
judgment?  Mr.  Sherlock  relied  on  the  The  Bank  of  Australasia 
v.  Nias  (16  Q.  R,  717)  as  an  authority  which  forbids  my 
giving  any  weight  to  this  objection.  But  though  Lord  Camp- 
bell does  not  in  that  case  mention  such  an  objection  as  being 
a  ground  for  impeaching  a  judgment,  neither  does  he  nega- 
tive it.  If  we  compare  his  judgment  with  the  substance  of 
the  pleas  he  was  deciding  upon,  it  will  be  found  tnat  his  rea- 
sons apply  only  to  objections  of  matters  in  pais,  which  would 
involve,  if  allowed,  a  trying  of  the  case  over  again  in  this 
country.  The  same  observation  was  made  upon  that  judg- 
ment of  Lord  Campbell  by  Sir  John  Romilly,  Master  of  the 
Rolls,  in  Reimers  v.  Drue*  (28  Beav.  145),  and  he  says,  at  p. 
154,  *  Upon  the  whole  I  am  of  opinion  that  a  foreign  judg- 
ment, sought  to  be  enforced  in  this  country,  js,  in  addition  to 
the  cases  referred  to  by  the  Chief  Justice  in  the  Bank  of 
Australia  v.  Nias,  impeachable  for  error  apparent  on  the  face 
of  it  sufficient  to  show  that  such  judgment  ought  not  to  have 
been  pronounced.    But  this  leaves  open  the  nature  and  ex- 


tent of  the  error  apparent  upon  the  face  of  the  jud_ 
which  is  sufficient  to  invalidate  the  judgment  Upon  that 
my  opinion  is  that  it  must  be  such  error  as,  without  any  ex- 
trinsic evidence,  shows  that  the  judges  have  come  to  an  er- 
roneous conclusion  of  law  or  fact '  In  a  case  cited  by  Mr. 
Sherlock,  Becket  v.  McCarthy  (2  Barn.  &  Ad.,  951),  Lord 
Tonterdon  acted  on  the  principle  so  laid  down  in  Reimers  v. 
Druce,  for  he  fully  discusses  the  question  whether  the  judg- 
ment in  question  (one  of  a  court  in  Mauritius)  was  justly 
warranted  by  the  article  of  the  '  Code  Napoleon '  which  was 
cited  to  support  it,  and  decided  in  the  affirmative.  A  similar 
principle  is  involved  in  Alivon  v.  Furnival  (1  Cr.  M.  &  Kos., 
277).  The  next  case  cited  was  Henderson  v.  Henderson  (6 
Q.  B.  288);  but  it  does  not  touch  the  point.  The  objection 
made  to  the  judgment  as  an  error  apparent  was,  that  plain- 
tiff was  therein  described  as  the  widow  of  Henderson ;  but 
that  was  clearly  a  question  of  practice,  of  which  the  court 
below  was  the  best  judge.  It  is  entirely  a  matter  of  practice 
to  ascertain  by  what  forms  any  oua  may  become  entitled  to 
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dared  that  the  demand  of  the  said  Eugene  Xaoay,  on 
foot  of  the  judgment,  had  been  duly  prored  as  a  debt  af- 
fecting the  personal  estate  and  effects  of  the  said  Samuel 
Tease,  and  that  it  might  be  declared  that  there  was 


t 


assert  the  rights  of  a  deceased  person.  The  Queen's  Bench 
considered  the  Colonial  Court  the  best  judges  of  the  question, 
lust  as  Lord  Ellenborough,  in  Moloney  v.  Gibbons,  considered 
ft  decisive  authority  as  to  who  should  represent  the  defendant 
as  his  attorney.  Mr.  Sherlock's  next  case  was  Torleton  v. 
Torleton  (4  M.  &  S.  30) ;  bnt  it  was  not  a  case  of  error  ap- 
parent. The  judgment  in  question  was  a  decree  of  the  Chan- 
oery  of  Granada  forpayment  of  the  balance  of  an  account, 
and  the  defendant  offered  to  show  that  the  account  had  been 
incorrectly  taken,  and  the  Court  of  King's  Bench  refused  to 
rehear  the  cause.  Hamilton  t.  Houghton  (2  BL  169)  decided 
that  a  Court  of  Equity  ought  to  refuse  to  carry  into  execu- 
tion an  erroneous  decree.  The  errors  were  two— first,  appa- 
rent, viz.,  that  the  decree  provided  for  the  plaintiffs  debt  alone, 
and  not  for  the  other  cestui  que  trust,  thongh  the  suit  was  to 
execute  the  trusts  of  a  creditor's  deed;  second, proved  by  evi- 
dence, that  the  defendant,  who  was  brought  before  the  conn 
as  heir  of  the  surviving  trustee,  had  no  interest,  there  being 
still  a  surviving  trustee  not  a  party.  In  (/Connor  v.  Mac- 
uamora  (8  Dr.  &  War.  411),  Sir  Edward  Sugden  refused  to 
carry  into  execution  a  decree  which  gave  interest  on  a  conso- 
lidated sum  He  cited  Hamilton  v.  Houghton  as  deciding  the 
principle,  and  said,  *  It  is  true  I  cannot  order  this  decree  to 
be  amended ;  bnt  as  I  am  not  bound  to  perpetuate  error,  I  will 
not  give  the  plaintiff  the  benefit  of  the  former  decree,  unless 
he  consents  to  the  proper  decree.'  The  subject  is  fully  dis- 
cussed in  Story's  Conflict  of  Laws  (4th  edition,  1852),  section 
603,  et  seq.  In  section  607,  he  sums  up  what  he  considers 
both  consonant  to  the  authorities,  and  to  the  abstract  princi- 
ples of  justice,  and  he  lays  it  down,  *  that  a  foreign  judgment 
may  be  impeached  by  showing  that  upon  the  face  of  it,  it  is 
founded  in  mistake.  Obicini  v.  Bliyh  (8  Bingh  835)  is  an  ex- 
press authority  for  that  position.  The  court  (Tindal,  C.J., 
Park,  Gaselee,  and  Alderson)  nonsuited  the  plaintiff  after  a 
verdict  in  his  favour1,  because  the  record  detailing  the  pro- 
ceedings and  judgment  of  a  Maltese  Court  did  not  show  the 
plaintiffs  rights,  or  that  the  defendant  had  been  properly  re- 
presented in  the  Maltose  Court,  or  that  the  judgment  was 
final  So  NovelU  v.  Rossi  (2  R  &  Ad.  757),  in  assumpsit,  the 
defendant  showed  the  decision  of  a  French  Court  between  the 
parties  and  others  m  his  favour,  but  the  court  held  it  of  no 
avail,  because  the  French  pudge  had  on  the  face  of  the  judg- 
ment professed  to  ground  it  on  English  law  as  to  bills  of  Ex- 
change, and  bad  mistaken  that  law ;  and  yet  the  effect  was 
to  shut  the  defendant  out  from  his  remedy  over  against  other 
parties  to  the  bills,  who  were  discharged  by  the  French  judg- 
ment, and  lived  in  France.  The  result  of  all  these  authori- 
ties is,  that  the  House  of  Lords  in  Hamilton  v.  Houghton, 
Lord  St.  Leonards  in  O'Connor  v.  Maenamara,  the  three  Eng- 
lish courts  of  law  in  Obicini  v.  Blight  Novell*  v.  Rossi,  Bectet 
v.  McCarthy,  and  Alivon  v.  Furnival,  all  concur;  and  so  does 
Mr.  Justice  Story,  in  his  book,  in  establishing  Sir  John  Ro- 
milly's  rule.  I  am,  therefore,  bound  to  examine  this  judg- 
ment, to  see  if  there  is  any  such  error  apparent  on  the  face  of 
St  as  shows  that  the  judge  has  come  to  an  erroneous  conclu- 
sion either  of  law  or  fact.  The  law  by  which  it  is  to  be 
judged  is  the  law  of  England  fti  it  existed  at  the  passing  of 
the  9th  G.  4,  c  83  (26th  July,  1828),  according  to  the  24th 
section  of  that  Act  Now,  judging  by  that  law,  and  looking 
to  the  authorities  cited  by  Mr.  M*Causland,  Morton  v.  Lamb 
(7  T.  R.  125),  1st  Wms.  Saunders,  320,  2  Wms.  Saunders, 
852,  and  2  Smith's  Leading  Cases,  9,  it  is  quite  clear  that  this 
judgment  is,  as  regards  the  first  and  second  counts,  unsus- 
tainable. The  cases  are  quite  in  point.  It  is  not  a  matter  of 
technicality ;  it  is  an  objection  which  affects  the  justice  of  the 
plaintiff's  claim.  He  states  a  conditional  compact,  and  insists 
on  the  benefit  of  it  without  performing,  or  offering  to  perform, 
his  own  part.  I  may  add,  that  even  if  he  had  paid  the  stipu- 
lated price,  both  damages  and  costs  appear  excessive;  bnt 
that  is  not  a  ground  on  which  I  have  any  right  to  rely.  Two 
counts,  then,  being  bad,  and  the  damages  general,  the  whole 
judgment  is  bad.  The  authorities  are  all  collected  in  O'Con- 
nelfs  Cose  ( 11  CI  &  Fio.  238),  where  Chief  Justice  Tindal 
says  that  the  whole  judgment  is  to  be  reversed  on  writ  of 
error,  and  a  ventre  de  novo  awarded;  and  the  reason  of  the 


bow  due  to  the  said  Eigne  Kenny,  on  foot  of  the 
said  judgment,  the  sum  of  1,452&  11  a  sterling,  for 
debt  and  cost,  together  with  his  costs  of  proving  his 
demand,  and  that  same  was  payable  oat  of  the  personal 
estate  and  effect*  of  the  said  Samuel  Tease. 

Brewster,  Q.C.,  and  Sherlock,  Q.C^  appeared  for 
the  appellant 

The  Solicitor-General  and  Af'Caudaud,  Q,0,  for 
the  petitioner. 

The  Master  of  the  Rolls  delivered  a  written  judg- 
ment in  which  be  stated  that  the  suit  was  instituted 
for  the  purpose  of  administering  the  assets  of  Samuel 
Tease;  the  cause  petition  had  been  referred  to  Master 
Brooke,  and  the  appellant  Ketray  had  in  the  office  filed 
a  charge  on  foot  of  a  judgment  obtained  by  him  against 
Samuel  Tease,  in  the  Supreme  Court  of  New  South 
Wales,  on  the  2nd  of  October,  1654,  for  2,0O0& 
The  charge  stated  that  Eugene  Kenny  had  issued  exe- 
cution for  800*.  The  Master  having  declared  the 
amouut  of  the  assets  of  Samuel  Tease,  had  further 
declared  that  Kenny's  claim  should  be  disallowed,  and 
from  this  declaration  Kenny  had  appealed  A  copy 
of  the  judgment,  signed  by  Sir  Alfred  Stephens,  had 
boon  proved.  The  declaration  contained  two  special 
counts,  and  also  one  for  goods  bargained  and  sold, 
and  one  for  goods  sold  and  delivered.  Samuel  Tease 
appeared  to  have  pleaded  to  this  declaration,  and 
afterwards  to  have  withdrawn  his  plea.  A  jury  waa 
empannelled  to  assess  damages,  and  a  verdict  was 
had,  and  judgment  signed  for  2,000&  The  ground  on 
which  the  Master  had  decided  the  ease  was,  that  he 
considered  the  first  and  second  counts  bad  on  general 
demurrer,  and  that,  as  the  damages  had  been  assessed 
generally  on  all  the  counts,  the  judgment  was  erro- 
neous. How  far  a  foreign  or  colonial  judgment  was 
examinable  iu  Euglaud  or  Ireland  had  frequently  been 
the  subject  of  consideration.  The  latest  case  on  the 
subject  was  Bemers  v.  Bruce  (23rd  Bear.  145). 
That  case  did  not  appear  to  be  applicable  here,  as  in 
it  the  reasons  for  the  judgment  were  attached  to  it, 
and  so  might  be  considered  to  form  part  of  it.  His 
Honor  then  referred  to  the  observations  of  Sir  John 
Romilly,  at  pages  150  and  151  of  the  report.  It  was 
sufficient  to  refer  to  the  result  of  the  cases,  and  also 
to  the  case  of  The  Bank  of^Austraiasia  r.Nias  (16th 
Q.  B.  717).  There  was  no  case  in  which  it  had  been 
held  that  a  mere  defect  iu  the  pleading  would  render 
a  judgment  null  and  void,  where  a  cause  of  action 
was  apparent  on  the  account.  In  order  to  determine 
whether  the  Master  was  right,  it  was  necessary  to 
examine  the  first  and  second  counts  of  the  declaration. 
It  was  right,  before  adverting  to  the  declaration,  to 
say  that  by  the  Common  Law  Procedure  Act  of  New 
South  Wales,  special  demurrers  were  abolished,  and 
his  Honor  then  referred  to  the  provisions  of  the  Aus- 
tralian law,  which  have  been  already  given  in  a  note. 
The  first  count  then  of  the  declaration  was  framed 

rule  is  explained,  inter  alia,  by  Williams,  J.,  p.  281,  and  by 
Alderson,  R,  at  p.  288.  I  most,  therefore,  disallow  the 
charge  of  Mr.  Kenny,  but  without  prejudice  to  his  renewing 
his  cliiim,  if  he  can  bring  forward  nis  evidence  before  me. 
For  that  purpose  I  will  keep  £2,000  in  court  till  the  first  day 
of  next  Hilary  Term,  and  1  will  include  in  my  order  permission 
to  him  to  file  a  further  charge  on  or  before  that  day.  On  the 
other  hand,  the  opposing  parties,  in  the  event  of  any  such 
charge  being  filed,  may  apply  for  security  against  costs.19 
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in  assumpsit.  [His  Honor  read  die  first  count] 
The  second  was  famed  in  case,  not  in  assumpsit 
[His  Honor  then  read  the  second  count,  and  the  pleas 
to  both  the  counts.}  The  ground1  upon  which  it  had 
been  decided  by  the  Master,  that  the  first  and  second 
counts  were  bad  was  that  there  was  no  statement  in 
them  by  the  plaintiff;  that  he  had  performed,  or  that 
he  was  willing  to  perform,  his  own  part  of  the  con- 
tract Now,  so  mr  as  the  second  count  was  con- 
cerned, it  waa  not  necessary  that  suck  averments 
should  be  made;  and  aa  to  the  first  count,  his  Honor 
thought  the  objection  should  hare  been  made  by  de- 
murrer. The  authorities  were  collected  in  2nd  Sm. 
L.  a  p  9,  in  the  note  to  Cutter  v.  PowelL  His 
Honor  was  unwilling  to  decide*  that  a  mere  defect  in 
the  pleading  waa  to  defeat  a  plainth%  where  a  true 
cause  of  action  appeared,  when  the  time  for  bringing 
error  had  elapsed.  The  Master  had,  in  fact,  decided 
that  though  the  Privy  Council  of  England  could  not 
now  entertain  an  appeal,  yet  the  Master  could  do  so. 
With  respect  to  the  omission  of  consideration,  the  dis- 
tinction waa  between  an  action  of  assumpsit  and  an 
action  on  the  case,  and  also  between  aa  action  on  the 
case  for  non-feasance*  and  one  for  malfeasance — 
Else*  v.  Oatward  (5  T.  R.  143).  He  afeo  referred 
to  Brown  v.  Bowman  (1 1  CI,  &  Fin.  1),  and  to  the 
judgment  of  Lord  Campbell  in  that  case.  The  de- 
claration in  that  case  did  not  contain  any  averment  of 
readiness  to  pay  the  consideration,  and  according  to 
Lord  Campbell's  opinion,  judgment  could  not  be 
arrested  after  verdict  on  that  ground.  He  did  not 
consider  it  necessary  to  decide  that  question  as  if  be 
was  sitting  in  a  court  of  law  on  a  demurrer.  The 
question  was,  whether  such  an  objection  could  be 
raised  to  a  colonial  judgment  after  verdict,  and  whe- 
ther an  error  in  pleading  waa  such  a  matter  as  would 
render  a  judgment  void,  although  there  was  a  good 
cause  of  action.  The  order  in  council  making  provi- 
sion for  appeals  from  the  Supreme  Court  of  New 
South  Wales  had  been  proved,  and  there  waa  no  pre- 
tence that  any  liberty  to  appeal  had  been  given.  The 
time  for  appealing  had  elapsed  more  than  six  years 
ago.  If  the  petitioner  desired  time  to  make  an  ap- 
plication for  liberty  to  appeal,  his  Honor  said  he  would 
suspend  his  order.  If  he  did  not,  the  result  was  that 
the  Master  had  reversed  the  decision  of  the  Court  in 
New  South  Wales,  when  the  Judicial  Committee  of 
the  Privy  Council  could  not  do  it  He  was,  there- 
fore! of  opinion  that  the  Master's  order  could  not  be 
sustained*  The  Solicitor-General  had,  however*  relied 
upon  this,  that  the  judgment  had  been  obtained  in 
the  absenoe  of  Samnel  Tease.  There  were  circum- 
stances which  led  his  Honor  to  believe  that  that  was 
not  founded  in  met;  bat  he  would  give  leave  to  bring 
an  action  on  the  judgment*  and  put  the  petitioner 
under  terms  to  plead  such  a  plea  only  as  would  raise 
the  issue,  whether  Samnel  Tease  was  absent  when  the 
judgment  had  been  obtained.  Unless  the  petitioner 
desired  to  j)ut  in  such  a  plea,  or  to  apply  to  the  Judi- 
cial Committee  of  the  Privy  Council,  the  Master's 
order  must  be  reversed.  The  time  for  bringing  Writs 
of  Error  by  the  English  Common  Law  Procedure  Act, 
was  six  yean;  if  the  Master  waa  right,  an  English 
judgment  conclusively  binding  on  a  defendant  in  Eng- 
land might  be  hfcldrto  be  null  and  void  inlrajant).  His 
Honor  would  not  decide  that. 


Court  of  Common  ITTtas. 

tBcpertcd  by  J.  Fldd  Jobatfm,  B*.,  BuilftaMUUirJ 

Andrews  v.  Ball. — Nov.  4. 

Practice—"  24  o>  25  Vict,  e.  23— JKZb  of  Exchange 
Act,  1861." 

Application  for  leave  to  defend  an  action  brought  on 
a  bill  of  exchange  under  this  Act  should  be  moved 
before  a  judge  in  Chamber. 

Sidney  moved,  on  behalf  of  the  defendant,  for  leave 
to  file  a  defence  to  the  Summons  and'plaint  in  this 
action.  The  defendant  had  made  an  affidavit  of  the 
kind  required  by  the  "  Summary  Procedure  on  Bills 
of  Exchange  Act,*  24  &  25  Vict.  o.  23. 

The  Court  refused  the  motion,  on  the  ground  that 
the  Act  referred  to  directed  the  application  to  be 
made  to  a  judge,  and  did  not  make  use  of  an  alter- 
native expression,  aa  "  the  court  or  judge."  The 
motion  must,  therefore,  be  made  to  a  judge  in 
chamber. 


'    Mansfield  v.  M'Kay. — Nov.  6. 

Landlord  and  Tenant  Act,  I860— Meaning  of  the 

expression  "  held  at  rack-rent." 
This  was  an  ejectment  on  the  title.  By  a  settlement 
bearing  date  in  the  year  1808,  a  power  had  been 
given  to  make  leases  which  should  not  exceed  thirty 
years.  In  1817  a  lease  was  made  under  this  power, 
but  for  a  longer  period  than  thirty  years.  The  lessor 
died  in  I860,  and  the  defendant  in  whom  the  interest 
in  the  lease  had  vested,  contended  that  it  was  a  good 
lease  for  the  life  of  the  lessor,  and  that  under  the  23 
&  24  Vict  c  154,  s.  34,  he  was  entitled  to  remain  in 
possession  until  the  expiration  of  the  current  year  of 
his  tenancy.  By  the  evidence  given  at  the  trial,  it 
appeared  that  the  rent  paid  in  1817  was  a  rack-rent, 
bnt  that  the  premises  were  considerably  above  the 
value  of  this  rent  at  the  period  of  the  lessor's  death. 
A  verdict  was  had  for  the  plaintiff,  with  liberty  re- 
served to  apply  to  have  it  changed  into  one  for  the 
defendant,  or  for  a  new  trial 

Henderson,  Q.C.,  now  moved,  in  accordance  with 
the  liberty  reserved,  for  a  conditional  order. 

The  Court  refused  the  motion,  entertaining  no 
doubt  that  the  expression  "  held  at  rack-rent "  meant 
held  at  rack-rent  at  the  period  of  the  cesser  of  the 
landlord's  estate. 

Rule  refused. 


M'Gtnmrcss  v.  Mbkhaw. — Nov.  8. 
Pleading— Endorsement  of  Particulars, 

In  an  action  for  work  and  labour,  to  which  the  ordi- 
nary money  counts  are  added  in  the  summons  and 
plaint,  it  is  not  necessary,  when  there  is  an  endorse- 
ment of  particulars,  to  specify mtoM  which  of  the 
counts  the  particulars  refer. 
This  was  aa  action  for  work  and  labour,  money  lent, 
money  paid,  money  had  and  received,  and  money 
found  dne  on  an  account  stated.    An  endorsement  of 
particulars  on  the  summons  and  plaint  set  out,  as  part 
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of  the  demand,  the  profits  of  a  farm  of  which  the 
plaintiff  claimed  half.  The  amount  of  stock  and  farm 
produce  was  stated,  as  agreed  npon  and  settled  be- 
tween the  plaintiff  and  defendant  The  items  were 
given,  and  the  deductions.  The  endorsement  alleged 
the  balance  of  the  plaintiff's  demand  to  consist  of  cash 
advanced  to  the  defendant  from  time  to  time. 

Frazer  moved  that  the  summons  and  plaint  and 
particulars  be  set  aside,  or  be  amended  in  the  parti- 
culars furnished  by  the  plaintiff,  on  the  ground  that 
same  were  embarrassing,  being  unintelligible  and  in- 
consistent with  the  causes  of  action  contained  in  the 
plaint.  The  plaintiff  did  not  state  to  which  of  the 
counts  the  endorsement  of  particulars  applied,  and 
there  was  no  means  of  knowing. 

Phillips,  in  support  of  the  summons  and  plaint — 
The  effect  of  the  endorsement  is  rather  to  tie  up  the 
plaintiff  when  he  comes  to  prove  his  case,  than  to 
embarrass  the  defendant. 

Malum  refused  with  costs. 


f> 


«& 


Court  of  efrrljfqtter* 

[Reported  by  t  a  Heaite,  E»q.,Bani*ter.at-LftW.] 

Tottenham  v.  Btrkb. 

Statute  of  Limitations,  3  £  4  Wm.  4,  c.  27,  ss.  3, 

27 — Right  of  Way — Acquiescence. 

In  an  action  to  recover  the  soil  and  freehold  of  a  road 
leading  from  the  public  highway  to  a  well,  where 
tJtere  was  a  lease  made  by  one  B.  B.  E.  to  one  T. 
J.,  bearing  date  3lst  of  May,  1805,  and  reserving 
the  road  for  ever.  Held,  that  there  must  be  not  only 
a  cessation,  but  an  acquiescence  to  make  the  Statute 
of  Limitations  apply. 

Also,  per  Pigot,  C.  B^  that  where  a  person  ceases 
to  enjoy  for  20  years,  by  the  Statute  of  Limita- 
tions, he  ceases  to  have  title,  and  the  party  who 
gets  possession  gets  what  is  equivalent  to  an  estate 
in  fee. 

Also,  that  where  there  was  a  user  under  a  grant  of  a 
road  as  such,  there  was  a  user  under  the  grantor 
that  prevented  the  operations  of  the  Statute  of 
Limitations. 

A  carriage-way  includes  a  horse-way,  and  a  horse- 
way afoot-way. 

This  was  a  motion  for  a  new  trial.  The  action 
was  brought  for  obstructing  the  road  to  Tubber- 
nacoolah  Well,  on  the  lands  of  Mount  Elliott,  in 
the  county  of  Wexford,  by  building  a  wall  across 
ft,  and  for  a  lane  leading  to  the  well,  from  the  public 
highway,  which  leads  from  New  Ross  to  Mount 
Garrett.  The  first  count  stated  that  one  B.  B.  Elliott 
was  seised  in  his  own  demesne  as  of  fee,  of  the  pre- 
mises with  the  appurtenances.  In  the  second  count, 
there  was  an  averment  that  he  was  seised  as  of  fee  of 
and  in,  the  new  road  leading  from  the  public  road  to 
the  well ;  that  he  made  a  lease  to  one  Thomas  Jones, 
on  the  31st  of  May,  1805,  reserving  the  road  to  the 
well  for  ever.  The  third  count  contained  a  statement 
that  there  ought  to  be  one  public  highway  from  ano- 
ther to  the  well,  for  persons  to  go  on  foot  with  horses 
and  cattle.     The  fourth  count  alleged  the  grant  by 


indenture,  bearing  date  the  3 1st  of  May,  from  B-  B. 
Elliott  to  Thomas  Jones,  of  a  way  from  a  certain 
point,  over  a  public  highway,  leading  from  said  land* 
to  Tubbernacoolah  Well ;  and  averred  the  vesting  of  bis 
interest  in  the  grantee,  and  the  obstruction  by  the  de- 
fendant. The  fifth  count  was  a  count  in  trespass.  The 
defence  to  the  first  count  was,  "That  the  road  lead- 
ing to  the  well  was  not  plaintiff's  soil  or  freehold  ;  " 
to  the  second  count,  "that  plaintiff  was  not  entitled 
to  the  right  of  way; "  to  the  third  count,  "  that  there 
ought  not  to  have  been  such  common  of  public  high- 
way;" to  the  fourth  count,   **  a  traverse  of  the  exe- 
cution of  the  deed  by  Thomas  Jones,"  and  for'a  further 
defence,  "  that  all  the  property  or  interest  of  Bartho- 
lomew Boyd  Elliott  was  not  vested  in  the  plaintiff  as 
alleged."     Six  issues  were  sent  to  the  jury:  First, 
whether  at  the  time  of  the  committing  of  the  griev- 
ance, in  the  first  count  mentioned,  the  land  therein 
described  as  the  (road  leading  from,  &&,  to  the  well 
therein  mentioned,  or  any  part  thereof  was  the  land, 
soil,  or  freehold  of  the  plaintiff,  as  therein  alleged  ;  " 
secondly,  "  whether  the  plaintiff  was  entitled  to  the 
right  of  way  in  the  second  count  alleged;"  thirdly, 
"  whether  there  ought  to  have  been  such  common  or 
public  highway,  as  in  the  third  count  alleged  to  the 
well  therein  mentioned;"  fourthly,  "  whether  Thomas 
Jones  executed  the  deed  of  the  31st  of  May,  1805,  in 
the  fourth  count  mentioned:"  fifthly,  "  whether  all 
the  estate  and  title  of  B.  B.  Elliott,  in  the  way  in  the 
fourth  count  mentioned,  was  at  the  time  of  the  com- 
mitting of  any  of  the  grievances  or  trespasses,  as 
therein  mentioned,  vested  in  the  plaintiff  as  therein 
alleged,"  and  sixthly,  "was  the  land  in  the  sixth 
count,  or  any  part  thereof,  the  land  of  the  plaintiff. 
The  jury  found  that  the  plaintiff's  tenants  and  the 
public,  by  plaintiff's  dedication  and  that  of  his  pre- 
decessors had  always  enjoyed  the  passage  to  the  well. 
As  to  the  obstruction,  viz.,  building  a  wall,  they  were 
discharged   without  any  finding,  and  thereupon  the 
judge  directed  them  to  find  for  plaintiff  on  all  the 
issues  except  the  second. 

Serjeant  Sullivan,  Q.C.,  (with  him  RoUeston* 
Q  C,  and  Murphy),  in  support  of  the  order. — There 
was  no  reservation  of  soil  and  freehold,  therefore  the 
judge's  charge  was  wrong  in  respect  of  that;  secondly, 
the  public  right  of  way  was  not  proved  to  have  been 
reserved  in  1605,  and  by  Co.  Rep.  part  10,  106  &, 
a  reservation  to  support  that  case  must  be  strictly 
proved.  Sheppard's  Touchstone,  p.  80.  Doe  on  the 
dem.  of  Douglas  v.  Lock  (2nd  Ad.  &  E.  p.  705)  at 
page  744  draws  a  distinction  between  reservations 
and  exceptions.  Counsel  referred  to  Woolrych,  on 
Ways,  pp.  196  &  381.  Trustees  of  the  Dundee 
Harbour  v.  Dougall  (1st  Macqueen's  Hep.,  p.  321); 
Doe  on  the  dem.  of  Robinson  v.  Hinds  (2  Moo.  & 
Robinson,  p.  441);  Duncan  v.  Louch  (14  L.  J.  N.  S , 
p.  185);  and  Brownlow  v.  Tomlinson  (1st  M.  &  Gr* 
p.  484). 

J.  E.  Walsh,  Q.  C,  (with  him  Hemphill,  Q.  C, 
and  E.  Johnstone,)  for  plaintiff. 

Deasy,  B.,  enumerated  the  several  facts  of  the 
case,  referred  to  the  3  &  4  Wm.  4,  c  27,  and 
stated  that  there  must  be  not  only  a  cessation,  but 
an  acquiescence,  to  make  the  Statute  of  Limitations 
apply.    There  was  here  a  user,  which  indicated  an 
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assumption  by  the  defendant,  as  well  as  an  acquies- 
cence by  the  plaintiff,  who  did  not  bring  his  ejectment 
for  twenty  years,  the  case  provided  for  by  the  Statute 
of  Limitations. 

Pigot,  C.  R,  I  concur  with  my  brother  Deasy  in 
everything  he  has  said,  except  in  respect  of  the  point 
whether  the  title  was  lost  by  the  plaintiff,  and  acquired 
by  the  defendant,  by  virtue  of  the  Statute  of  Limitations. 
1  have  not  been  able  to  overcome  the  feeling  that  I  en- 
tertained during  the  argument,  that  the  statute  had 
worked  a  transfer  of  the  title,  that  is,  when  a  person 
ceases  to  enjoy  for  twenty  years,  he  ceases  to  have  title, 
then  the  party  who  gets  possession  gets  what  is  equiva- 
lent to  an  estate  in  fee.  This  is,  I  think,  the  meaning 
of  the  decision  of  Sir  Edward  Sugden.  The  two  cases 
referred  to  by  my  brother  Deasy,  stated  that  there 
must  be  dispossession  by  one  party,  and  acquiescence 
by  the  other.  Now,  has  such  been  the  case?  Has 
there  been  such  dispossession?  We  must  here  consider 
the  thing  which  the  party  is  to  be  dispossessed  of.  u  The 
road,1'  that  is,  the  soil  of  the  road  was  excepted  and 
retained  in  the  grantor,  not  for  the  ordinary  use  of 
the  land,  but  for  a  road,  and  to  other  purposes,  as 
far  as  related  to  his  enjoyment  The  evidence  is 
clear  that  there  was  (and  here  we  are  unanimous)  a 
dedication  previous  to  the  execution  of  the  lease. 
The  well  was  used  by  the  public,  or  by  the  inhabi- 
tants of  the  vicinage,  and  this  was  undoubtedly  clear 
on  the  evidence.  Now,  what  was  contemplated  by 
the  grantor  of  the  soil  at  each  side  of  the  road?  The 
grant  was  the  use  of  the  road  as  such,  and  I  think 
that  so  long  as  the  road  was  used  by  the  public,  or 
the  inhabitants,  there  was  a  user  under  the  grantor, 
that  prevented  the  operation  of  the  statute,  although 
the  jury  found  that  within  twenty  years  the  road  was 
used  by  Others,  as  well  as  the  tenants  of  the  plaintiff. 
The  question  therefore  is,  was  that  enjoyment  con- 
templated by  the  deed  of  1805?  Exclusive  posses- 
sion was  destroyed  by  the  erection  of  the  wall;  the 
proof  was  that  the  wall  was  used  for  some  of  the  pur- 
poses of  the  highway.  A  carriage-way  includes  a 
horse-way,  and  a  horse-way  a  footway,  and  the  en- 
joyment of  the  road  by  the  public  is  inconsistent  with 
that  exclusive  possession  which,  under  the  statute, 
confers  title.  Now,  how  was  that  highway  used? 
The  passengers  passed  the  wall,  therefore,  if  the  soil 
w.is  the  soil  of  the  defendant,  the  passengers  corn- 
mi  ted  a  trespass.  Cujus  est  solum,  ejus  est  usque 
ad  cadum;  therefore,  in  going  over  that  wall  the  pas- 
sengers went  either  by  right  or  by  wrong.  If  that 
was  by  right,  the  passengers  did  so  in  the  enjoyment 
of  a  right,  and  consequently  there  was  an  exclusive 
enjoyment  of  the  soil,  n  ^withstanding  the  wall  was 
there;  but  there  is  a  dearth  of  authority  for  such  a 
position ;  and  the  presumption,  that  the  owuers  of  the 
adjoining  freeholds  were  the  owners  of  the  road,  is  re- 
butted by  the  deed  of  1805.  I  do  not  think  that 
even  if  the  plaintiff  himself  did  not  walk  over  the 
road,  he  would  have  lost  the  possession  of  the  road, 
and,  as  was  rightly  put  by  my  brother  Deasy,  there 
must  be  acquiescence  on  the  other  side.  Will 
the  placing  of  a  large  stone,  which  is  not  removed  for 
twenty  yean,  give  the  party  putting  it  there  tiie 
ownership  of  the  soil,  or  the  placing  of  three  or  four 
stones?— or  are    we  not  to  apply  to   this  the  prin- 


ciple  applicable  to  "  wastes,"  that  if  there  be  not  a 
user,  such  possession  is  the  possession  of  the  whole? 
I  confess,  the  conclusion  I  am  disposed  to  come  to  is, 
that  so  long  as  there  was  a  use  of  this  road,  acccrd- 
ing  to  the  deed  of  1 805,  the  soil  then  retained  con- 
tinued in  the  plaintiff,  aud  those  under  whom  he  de- 
rived, and  it  was  not  displaced  by  the  Statute  of 
Limitations.  There  must,  therefore,  be  a  new  trial, 
as  Judge  Christian  left  it  to  the  jury  to  say  how  long 
the  wall  was  built,  about  which  the  jury  disagreed, 
unless  the  defendant  is  satisfied  with  the  right  of  way. 
{To  Walsh,  Q.C.) — The  proper  course  for  you  to 
adopt  would  be,  to  enter  a  nolle  prosequi,  with  re- 
spect to  the  trespass,  and  then  the  cause  shown  must 
be  allowed.  [Rolleston,  Q.C. — They  are  satisfied  to 
lay  their  verdict  on  the  issue  respecting  the  public 
right  of  way,  and  leave  the  soil  in  my  client]  The 
agreement  is,  take  a  new  trial,  or  a  verdict  on  the 
above  terms. 

Cause  was  allowed. 


Llotd  v.  Sadlieb. 

New  Trial  motion — Misdirection — Excessive  damages 
— Executrix  of  attorney — Bailee  of  deeds — Liabi- 
lities of  defendant  in  detinue — Judgment  in  de- 
tinue. 

In  an  action  to  recover  damages  for  the  loss  by  the  de- 
fendant, executrix  of  an  attorney,  of  a  certain  deed 
of  settlement^  a  direction  by  the  judge,  "  That  the 
jury  might  give  ample  damages  where  a  party  is 
out  of  possession  of  his  property ;  but  that  such  was 
not  the  case,  here,  for  the  party  is  in  possession  of 
part  of  the  property."  It  appeared  that  one  con 
struction  of  the  lost  deed  was,  that  the  plaintiff  took 
an  absolute  interest  subject  to  the  life  estates  of 
three  other  persons.  Held,  that  this  was  a  mis- 
direction, that  question  not  having  been  submitted 
to  the  jury  in  estimating  the  damages. 

"  Also,  where  a  plaintiff  has  all  the  rights  which  he 
could  get  by  the  deed  of  settlement,  he  ought  not  to 
get  heavy  damages  for  its  loss." 

If  an  executrix  of  an  attorney  set  up  a  lien  for  costs 
on  deeds  entrusted  to  her  husband,  she  makes  herself 
bailee  of  the  deeds,  and  liable  for  their  conversion. 

In  detinue,  but  not  in  trover,  the  defendant  may  release 
himself  from  liability  by  giving  up  the  chattel. 

The  judgment  in  detinue,  must  be  for  the  ascertained 
value  of  each  article,  and  for  separate  damages  for 
the  conversion. 

If  a  remittitur  is  entered  for  the  plaintiff  he  may  elect 
between  his  goods  or  their  value,  and  his  damages 
for  their  detention. 

This  was  a  motion  for  a  new  trial.  This  was 
an  action  in  trover  for  certaiu  documents  alleged 
to  have  been  in  the  possession  of  defendant's  late 
husband,  who  was  a  solicitor,  and  a  verdict  was 
returned  for  the  plaintiff  for  500/.  damages,  the  full 
amount  laid  in  the  summons  and  plaint,  leave  beiug 
reserved  to  the  defendant  to  apply  to  the  court  above 
fp  set  aside  the  verdict  for  the  plaintiff;  and  enter  one 
for  defendant;  or  to  grant  a  new  trial,  on  the  grounds 
that  the  verdict  was  against  evidence,  that  it  was  got 
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•by  surprise,  Ac.  The  summons  and  plaint  con- 
tained two  counts— <me  for  the  conversion,  the  other 
for  the  detention  of  six  documents.  These  documents 
were,  first,  a  marriage  settlement,  dated  1811;  se- 
cond, a  lease  of  part  of  the  lands  of  Ballyhane,  dated 
1841 ;  third,  a  release  also  bearing  date  1841 ;  fourth, 
an  agreement,  dated  1845;  fifth,  a  copy  of  a  bill  of 
costs  in  the  case  of  Toppen  v.  Lloyd,  and  another  do- 
cument. The  defences  were  a  simple  traverse.  In 
1840  it  appeared  Hugh  Lloyd,  the  other  of  the  pre- 
sent plaintiff  made  a  lease  for  his  own  life,  and  sub- 
sequently died  in  1844.  Hugh  Lloyd  left  four  chil- 
dren, him  surviving,  and  on  the  9th  of  May  in  that 
year,  one  of  them,  the  plaintiff;  was  attacked 
by  a  fit  of  epilepsy,  during  which  he  fell  into  the  fire. 
In  consequence  of  the  injuries  resulting  from  this,  the 
plaintiff  became  bedridden,  and  whilst  so  confined  to 
•bed  in  1844,  he  was  obliged,  by  his  relatives,  to  give 
each  of  the  other  children  the  200&  secured  to  tbem 
by  Hugh  Lloyd's  deed,  and  to  divide  the  lands  in 
four  parts— one  to  be  retained  by  himself,  and  the  re- 
maining three  to  be  given  as  security  for  the  payment 
of  the  portions  of  200&  Subsequently,  his  brother 
and  sisters  got  a  renewal  lease  from  the  head-landlord 
and  retained  possession,  therefore  they  have  long 
since  been  paid  the  200/.  Edward  Lloyd,  Mary 
Lloyd,  and  Charlotte  Lloyd,  were  the  children  to 
whom  the  property  was  secured,  no  provision  having 
been  made  for  Jane  Lloyd,  who  married  a  man  named 
Toppen.  Jane  and  her  husband  filed  a  bill  to  raise 
her  pertion,  and  get  an  account  The  documents  re- 
lating to  this  action  were  portion  of  the  papers  sought  to 
be  recovered*  This  suit  was  compromised  by  Jane  and 
her  husband  getting  20J.  a-year  for  Jane's  life, 
charged  on  the  whole  property  (71  acres);  and  a 
deed  to  that  effect  was  executed  on  the  2nd  March, 
1846.  The  value  of  the  land  was  2L  per  acre,  but 
&L  an  acre,  it  appeared,  could  be  got  from  con-acre 
tenants.  In  1845,  plaintiff  gave  the  deed  of  181 1  to 
Mr.  Sadlier,  and  after  the  suit  in  1857,  he  applied  to 
get  it  back,  but  was  told  the  documents  were  all  in 
Dublin.  In  February,  1858*  the  late  N.  Sadlier  got 
ill,  and  died  in  August  following,  leaving  his  wife  as 
executrix,  along  with  a  person  named  Wm.  Whyte 
and  another,  as  co-executors.  Plaintiff  then  asked 
Mrs.  Sadlier  for  the  documents,  and  she  said  she 
would  look  for  them.  Not  having  got  them,  however, 
on  the  21st  September,  1859,  plaintiff  caused  his 
attorney  Bradshaw,  to  apply  to  Mrs.  Sadlier,  and,  at 
the  same  time,  he  himself  wrote  authorising  her  and 
her  co-executors  to  hand  them  over  to  his  attorney. 
On  the  28th,  their  attorney  Dwyer,  sent  an  answer, 
saying  he  would  give  up  the  papers,  producing,  at  the 
same  time,  a  bill  of  52/.  17*.  5(2.,  for  costs  on  the  do- 
cuments. This  bill  of  costs  was  endorsed  in  pencil, 
by  the  late  Mr.  Sadlier,  to  the  effect  that  he  got  10/. 
as  part  of  the  costs  due  to  him.  This  bill  contained 
charges  for  making  the  copies  of  the  marriage  settle- 
ment, and  for  a  copy  of  the  renewal  lease  of  Decem- 
ber, 1845;  and  on  the  19th  of  December,  1845,  for 
attendance  to  compare  the  copies  with  the  original, 
and  also  in  February,  charges  the  usual  costs  in  the 
case  of  Toppen  v.  Lloyd.  An  offer  was  then  made 
to  give  up  the  bill  of  costs  for  8L,  and  plaintiff  offered 
5LT  but  this  was  then  refused.    Two  days  afterwards, 


however,  a  strange  clerk  called  and  offered  a  bundle 
of  documents  consenting  to  take  the  51.  This  boisdk 
only  contained  the  renewal  lease  of  the  30th  Marcfc. 
1844,  and  the  annuity  deed  of  1846,  in  consequence 
of  which  plaintiff  only  gave  his  I.  O.  U.  for  the  money 
till  the  other  documents  were  surrendered.  On  the 
1st  of  August  following,  plaintiff  again  called  on  de- 
fendant for  the  remaining  papers,  offering,  at  the 
same  time,  to  pay  the  money.  James  Gearan,  a  wit- 
ness at  the  trial,  swore  that  Sadlier  kept  his  papers 
very  carelessly;  that  he  made  a  search,  and  recog- 
nised some  papers  as  belonging  to  Lloyd,  in  conse- 
quence of  his  having  called  for  tbem. 

Sergeant  Armstrong,  Q.C.  (with  him  Curtis,  fox 
the  plaintiff,  now  showed  cause) — The  objection  that 
the  direction  to  the  jury  "  to  find  for  the  plaintiff;  if 
they  believed  that  the  defendant  had  had  the  docu- 
ments in  her  possession,  or  procurement  at  the  time  of 
the  demand,  and  had  not  lost  them  carelessly  before 
demand,"  was  one  which  could  only  be  given  in  trover 
and  not  in  detinue.  As  to  the  possession  being  In 
the  defendant,  the  following  were  cited — CHed- 
etane  v.  Hewitt,  (1st  CrompL  &  Jer.  565);  Jones 
v.  DowJe  (9  ML  &  W.  19).  As  to  there  being 
no  evidence  of  conversion  —  Watkins  v.  Woollty% 
(Gow,  p.  69  )  In  trover  it  need  not  be  express — 
M'Kewen  v.  Cotching  (27  L.  J.  N.  &  Exchq.  41. ) 
The  fourth  objection  lo  the  plaintiff  allowing  only 
nominal  damages;  the  rule  is,  that  the  court  is  to 
state  the  measure  of  damages—  Williams  v.  Carrie* 
(1  Com.  Bench.  841)  ;  Sharpe  v.  Brice,  (2  W. 
Black,  942)  ;  Loosemore  y.  Radford  (9MAW. 
657).  The  action  of  trover  was  that  applicable  to 
the  conversion  by  the  defendant  —  Wilbraham 
v.  Snow  (2  W.  Saund,  p.  47)  ;  defendant  lia- 
ble as  an  executrix  by  way  of  tort — Saund.  216. 
[Fitzgerald,  B. — The  possession  was  in  testator,  and 
in  such  case  detinue  will  lie  against  the  executrix. 
Mason  v.  Dixon,  (W.  Jon.  173.)]  In  detinue  as 
well  as  in  trover,  and  conversion  non-joinder  of 
plaintiffs  is  only  a  ground  for  a  plea  of  abatement; 
that  is,  admitting  that  Jones  had  the  legal  estate.  As 
to  plaintiff's  interest  there  is  no  conflict  between 
Barron  v.  Barron,  and  M'CUntock  v.  Irvine. 

BoUeston,  Q.C.  (with  him  Hemphill,  Q,C.),as  to 
the  form  of  action  it  ought  to  be  against  the  defen- 
dant as  executrix.  As  to  the  plaintiff's  title  to  the 
deed,  Hugh  Lloyd  was,  in  1811,  seised  in  quasi  fee 
of  lands  which  were  pnt  in  settlement  on  his  marriage, 
giving  a  jointure  of  50/.  a-year  to  his  wife,  and  con- 
taining a  covenant  to  settle  the  whole  estate,  prior  to 
his  death,  to  the  uses  of  his  children,  according  to  the 
case  of  Barron  v.  Barron  (8  Ir.  Chan.  Rep.  366,  and 
10  Ir.  Chan.  120).  This  case  would,  at  first  sight, 
appear  to  be  overruled  by  M^Clintock  v.  Irvine  (10 
Ir.  Chan.  480) ;  but  can  be  distinguished  on  the  ground 
that  the  words  "  for  ever,"  are  not  so  comprehensive 
as  the  words,  "  for  the  lives  of  the  cestuis  que  vie. 
The  general  rule  is,  that  either  an  actual  refusal  to 
restore  a  chattel,  when  within  one's  procurement,  or 
the  creating  one's  own  disability  to  do  so  is  essential 
to  support  trover — Edwards  v.  Hooper  (11  M.  & 
W,  363);  Fouldes  v.  WiUoughby  (8  M.  &  VV.  540). 
This  should  be  an  action  on  the  case,  and  not  in  trover 
—Healdv.  Carey  (I  lth  Man  &  Gran.  977);  Boss 
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v.  Johnson  (5  Burr,  2825);  Canot  ▼.  Hughes  (2 
Scott,  663);  Towne  v.  Lewis  (7  Man.  &  Gran. 
608);  Verrall  v.  Robinson  (2  Cromp.  &  Ros.  495J. 
Detinue  does  not  lie  if  there  is  not  a  demand  of  the 
bailment  before  there  is  a  loss  of  it — Hunter  v.  iftce 
(15  Term.  Reports,  100);  Bro.,  Ab  detinue,  fol- 
228,  s.  41 ;  1  Saunders,  94  and  97,  n.  1 ;  Devereux 
v.  Barclay  (2  Barn  &  Alder.  702).  In  detinue  and 
trover  the  forms  of  jndgment  are  different— Anderson 
v.  Passman  (7  Carr  &  P.  193);  Chitty's  Archbold 
Ed.  58,  436;  Harrington  v.  Price  (3  Bar.  &  Ad. 
171).  The  plaintiff  is  not  entitled  to  the  deeds  here, 
Jones  is  the  person  entitled,  as  they  go  with  the  legal 
estate— Lord  v.  Wardle  (3  Bingh.  N.  Rep.  618). 
[Pigot,  C.  B. — As  to  damages,  that  does  not  strengthen 
his  title,  but  absolutely  weakens  it — as  to  Williams  r. 
Currie  (1  Man.  &  Gran.,  84 1 ),  the  court  expressly  laid 
down  the  rule,  that  in  actions  for  tort  they  would  in- 
terfere with  excessive  damages.]  As  to  the  conver- 
sion, they  cited  Broadhead  v.  Marshall,  (in  2nd  W. 
BLackston,  955);  Reeve  v.  Palmer  (27  Law.  J.,  N.  S. 
C.  P.  327).  The  defendant  has  not  been  guilty  of 
legal  negligence;  it  mnst  be  "well  defined,"  and 
44  clearly  proved  "—Cotton  v.  Wood  (29  Law.  J.,  N. 
S.  C.  P.  333);  Burroughs  v.  Bayne  (29  Law.  J., 
N.  S.  Ex.  185).  Reeve  r.  Palmer  (27  Law.  J.,  N.  S. 
G.  P.  327),  the  doctrine  of  how  far  an  attorney 
was  liable  in  detinue  for  lost  deeds  is  discussed. 
[Fitzgerald,  B.t  referred  to  Holies'  Abridgment, 
that  detiuue  will  lie  against  an  executor  where  the 
conversion  has  been  by  the  testator,  and  that  the 
matter  converted  continue  in  specie  in  hands  of  the 
executor  J  Ross  v.  Johnson  (5  Bur.  2825);  Mul- 
grave  v.  Ogden  (2  Cro.  EL  219);  Fotddes  v.  WU 
loughhy  (8  M.  &  W.  519;;  Edwards  v.  Hooper 
(11  M.  &  W.  863);  Wilde  v.  Waters  (16  Man.  & 
Gran.,  637);  Bushel  v.  Miller  (1  Strange,  128),  and 
Simmons  v.  LMystone,  (8  Ex.  431);  Finucan  v. 
Small  (1  Esp.  315);  Roux  v.  Wiseman  (Fost 
and  FinL  45).  Baron  Martin  traces  the  history  of 
trover,  in  his  judgment  in  Burroughes  v.  Bayne  (29 
LawJ.,  N.  S.  Ex.  188).  In  detinue,  the  verdict 
here  is  erroneous,  as  it  should  distinguish  damages 
and  value— Phillips  v.  Jones  (15  Ad.  &  EL  869);  1 
Archbold,  436;  Bro.  Ab.  Detinue  Plac.  1,  43-44; 
Fitaherbert,  239,  A-  B.;  Oledstane  v.  Hewitt  (1 
Crompt.  &  Jer.  565);  Clements  v.  Flight  (16  M.  & 
W.  42);  Story  on  Bailments,  sec  107,  6th  ed;  Roux 
v.  Wiseman  (Fost  and  FinL  145) ;  Year  Book,  27  Hen. 
8,  foL  13,  p.  35,  quoted  in  Reeve  v.  Palmer.  As  to 
the  objection  there  was  no  evidence  to  support  the 
charge  of  negligence,  the  following  decisions  were  re  • 
ferred  to— Cashill  v.  Wright,  (6  Ellis  &  Black.  891); 
Toomey  v.  London  j-  Bright  Railway  Co,  (3  Com. 
Bench,  R.,  N.  S.  146);  Cornman  v.  Eastern  Counties 
Railway  Company  (4  HurL  &  N.  781);  Cotton  v. 
Wood  (29  Law,  J,  N.  S.  C.  P.  333).  As  to  da- 
mages the  verdict  here  is  plainly  erroneous,  as  it  should 
ascertain  the  value  of  each  parcel,  and  price  of  each 
document— jlflder#>»  v.  Passman  (7  Car.  &  Payne, 
193);  Pawly  v.  Holly  (2  W.  Blackstone,  853); 
Clunnes  v.  Pezzey  (1  Campb.  8;;  Pleydell  v.  Dor- 
chester (7  Term.  R.  529);  Docker  v.  Wood  (1 
Term.  R.  277). 
Fitzgerald,  B.— This  cave  couac*  before  us  now  on 


a  conditional  order  to  set  aside  the  verdict,  on  the 
ground  that  there  was  no  evidence  of  conversion,  or 
else  to  obtain  a  new  trial  because  the  damages  were 
excessive,  and  likewise  on  the  ground  of  newly-dis- 
covered evidence.  It  appeared  that  Hugh  Lloyd  died 
in  1 844.  Plaintiff,  on  his  examination  at  the  trial, 
swore  that  he  had  given  six  documents  into  the  pos- 
session of  defendant's  husband.  According  to  the 
statement  of  the  plaintiff,  Hugh  Lloyd  made  a  lease 
in  1840,  charging  the  lands  in  pursuance  of  a  power 
reserved  to  him.  A  renewal  lease  was  executed  in 
1844.  It  appeared  also  that  the  plaintiff  and  the 
other  children  were  possessed  of  one- fourth  of  the 
lands,  and  his  allegation  was,  that  they  must  be  more 
than  paid.  Nicholas  Sadleir  made  the  deed  of  1846, 
and  had  the  document  in  1847.  In  August,  1857* 
Sadleir  died,  leaving  his  wife  his  executrix.  One 
of  the  witnesses,  named  Guerin,  proved  that  he  made 
the  search  for  the  documents,  and  swore  that  he  saw 
certain  papers  belonging  to  Nicholas  Sadleir.  After 
his  (Sadlier's)  death,  the  plaintiff  applied  for  these 
papers,  and  shortly  afterwards  received  a  letter  stat- 
ing that  the  papers  were  fonnd.  Some  of  the  papers 
were  accordingly  given  back,  but  three  documents 
were  not  forthcoming.  It  was  proved  that  search 
had  been  made  for  them,  and  that  defendant  never 
saw  the  three  missing  instruments;  and  at  the  close 
of  the  case,counsel  for  the  defendant  called  for  a  nonsuit, 
which,  however,  was  refused.  The  case  of  the  plaintiff 
was,  that  the  deed  of  settlement,  which  was  a  convey- 
ance for  500  years  in  trust  for  Hugh  Lloyd  for  life,  se- 
condly, to  secure  a  jointure  for  his  wife,  and  subject 
to  these  limitations  for  all  the  children,  gave  only  a 
life  estate,  subject  to  which  the  plaintiff  was  entitled 
to  the  absolute  right  in  the  estate  undisposed  of. 
The  judge  was  called  upon  to  tell  the  jury  if  they  be- 
lieved that  defendant  had  not  then  the  documents  in 
her  possession,  they  should  find  for  her,  which  was 
refused.  As  to  the  question  of  damages,  it  is  al- 
together a  question  for  the  jury.  They  might  give  ample 
damages  where  a  party  had  been  out  of  possession  of  his 
property;  bnt  that  was  not  the  case  here,  for  here  the 
plaintiff  is  in  possession  of  part  of  the  property.  On 
this  point  also  it  was  submitted  by  defendant's  coun- 
sel, that  the  jury  should  receive  a  direction  to  find 
only  nominal  damages.  Now,  with  respect  to  the 
ground  put  forward  for  a  nonsuit — viz.,  that  there 
was  no  evidence  of  conversion,  I  think  the  Chief 
Baron  rightly  refused  so  to  direct,  because  there  was 
evidence  given  that  the  documents  had  come  into  the 
defendant's  possession.  If  the  defendant  had  the 
deeds  at  the  time  of  the  death  of  plaintiff's  husband, 
the  verdict  must  be  given  for  the  plaintiff  As  to  the 
other  ground,  that  of  conversion,  it  is  not  so  clear; 
but  for  this  motion  it  is  not  necessary  to  dwell  upon 
it,  for  the  jury  did  not  find  that  the  documents  were 
taken  away  by  any  person.  In  estimating  the  da- 
mages, two  constructions  of  the  deed  of  1841  were 
given  to  them;  the  second  of  which  was,  that  Lloyd 
took  an  absolute  interest  himself  subject  to  the  es- 
tates of  the  other  children.  I  think  the  effect  of  that 
settlement  would  be  to  have  given  an  absolute  interest 
to  the  brother  and  to  the  other  children.  I  am  of 
opinion,  therefore,  that  the  conditional  order  for  a 
new  trial  should  be  made  absolute* 
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Deast,  B. — It  is  proved  that  the  settlement  of 
1811  was  in  existence.  There  was  no  evidence  re- 
specting the  deed  of  1841.  The  jury  awarded  £500 
for  these.  It  is  not  very  material  to  say  whether 
these  damages  were  given  wholly  for  the  settlement 
of  1811  or  for  the  deed  of  1841,  or  partly  for  one 
and  partly  for  the  other.  Now,  as  to  the  contents  of 
the  deed  being  as  reeited,  I  have  no  doubt,  as  they 
were  prepared  by  Sadlier,  that  he  did  not  mistate 
them.  The  plaintiff,  consequently,  has  all  the  rights 
which  he  got  by  that  settlement,  therefore  he  ought 
not  for  that  settlement  get  heavy  damages;  therefore 
the  jury  had  not  an  opportunity  of  estimating  that 
view  of  the  right  of  the  parties,  so  I  think  this  case 
shonld  be  submitted  to  a  new  jury. 

Pioot,  C.B. — In  every  part  of  the  judgment  of  my 
learned  brothers  I  concur.  I  think  it  is  important  to 
apply  all  the  rules  applicable  to  estates  in  fee  to  es- 
tates in  quasi  fee.  I  am,  therefore,  of  opinion  that 
the  construction  of  the  settlement  suggested  is  the 
correct  one. 

Rule  absolute — no  costs  given. 


Court  of  Bankruptcy 

[Reported  by  John  Lerey,  Esq.,  Barriifter-at.law  3 

Re  J.  M'Coont— November,  1861. 

Final  examination  of  a  bankrupt,  his  conduct  and 
demeanor  in  court— alleged  loss  of  money — differ- 
ence between  the  principle,  that  will  lead  the  court  to 
doubt  the  truth  and  fulness  of  the  discovery  of  a 
bankrupt;  and  the  evidence  that  would  warrant  a 
criminal  prosecution. 

Although  the  demeanor  and  deportment  of  a  bankrupt 
in  court  when  under  examination,  it  calculated  to 
make  a  favourable  impression  as  to  the  truth  of  his 
statements  when  accounting  for' money  alleged  to 
have  been  lost  by  him  out  of  his  portmanteau,  still 
when  the  facts  connected  with  that  loss  are  of  a 
suspicious  character,  and  that  the  statement  is  not 
corroborated*  the  court  will  not  pass  the  final  exami- 
nation. There  is  a  vast  difference  between  the 
grounds  on  which  the  court  may  see  reason  to  doubt 
the  truth  and  fulness  of  the  discovery  of  a  bankrupt, 
and  the  evidence  that  would  warrant  a  criminal 
prosecution. 

The  facts  appear  in  the  able  judgment  of  Judge 
Lynch. 

Heron,  Q.C.,   Kernan,  Q.C.,  and  Doctor  Seeds 
appeared  for  the  bankrupt. 

Sergt.  Armstrong  and  Jackson  fur  the  assignees. 

Lynch  J.  delivered  judgment.  He  said — This  case 
is  now  before  me  on  the  final  examination  of  the 
bankrupt;  and  the  question  I  have  now  to  decide  is, 
whether  I  shall  pass  that  examination.  I  perfectly  agree 
with  the  counsel  on  both  sides  that  the  case  is  one  of 
great  importance,  casting  upon  me  a  grave  responsi- 
bility, as  regards  the  bankrupt  upon  the  one  side,  and 
the  mercantile  community  upon  the  other.  I  feel  this 
responsibility,  and  I  have  anxiously  considered  the 
case,  and  I  have  given  due  weight  to  the  able  argu 
ments  of  counsel  before  me;  and  I  feel  deeply  the 


double  duty  demanded  of  me— to  consider  mcrcifolly 
the  case  of  a  man  in  the  position  of  the  bankrupt,  mud, 
also,  to  consider  what  is  demanded  of  me,  as  a  judge 
of  this  court,  in  administering  the  law,  for  the  pro  - 
tectlon  of  the  traders  of  this  country.   I  know  and  feel 
my  whole  responsibility,  and  I  assumed  the  case  folly 
impressed  with  its  deep  and  grave  importance.      The 
case  is  one  very  peculiar  in  its  facts  and  circumstances, 
and  hardly  ranges  within  any  precedents  in  this  court. 
At   the   outset,   I  may  say  that   the    schedule    is 
fully  vouched,  if  the  account  of  the  loss  taken  credit 
for  can  be  believed,  the  trading  disclosed  generally  is 
fair  and  legitimate;  accounts  have  been  fairly  shovro 
to  vouch  the  transactions  of  the  trade.    A  minor  point 
was  raised  as  to  vouching  the  travelling  expenses* 
No  weight  was  attached  to  it  in  argument,'  no  weight 
is  attached  to  it  by  me;  and  I  have  no  hesitation  in 
saying  that  it  stands  not  in  the  least  degree  in  my  way 
in  considering  the  question  as  to  passing  the  final  ex* 
animation.     During  the  progress  of  the  ease,  Mr. 
Coote  was  frequently  examined  in  this  court     It  is 
justice  to  him  to  Bay  that,  in  my  opinion,  his  manner 
and  demeanour  were  such  as  to  win  confidence  for  his 
statements.     I  fully  bear  testimony  to  the  propriety 
of  his  manner  and  demeanour  in  this  court,  and  be 
would  be  greatly  a  loser  in  any  court  that  only  had 
his  written   testimony,  without  the  opportunity  of 
having  his  evidence  giving  as  it  was  given  here.     So 
far,  then,  as  vouching  is  concerned — so  far  as  the  con- 
duct and  demeanour  of  the  bankrupt  since  he  came 
within  my  jurisdiction  are  concerned — I  should  feel 
no  difficulty  in  dealing  with  the  case.      But  these 
things  being  so — the  question,  the  real  questiou,  the 
only  question  in  the  case  arises — as  to  the  alleged 
loss  of  the  sum  of  £  \  390  by  the  bankrupt,  for  which 
he  takes  credit.    This  is  a  cardinal  question  as  to  his 
accounts:  it  is  now  the  question  which  arises  with  me 
in  determining  whether  his  final  examination  shall 
pass.    Mr.  Coote  was  a  trader  carrying  on  a  respect- 
able trade  in  Belfast— his  dealings  were  extensive, 
and  his  credit  stood  reasonably  well  in  the  mercantile 
world ;  be  was  undoubtedly  not  in  very  prosperous  cir- 
cumstances; he  had  to  depend  on  renewals  to  meet 
his  engagements ;  he  had  to  deal  with  a  relative  for 
securities  to  procure  bank  accomodation ;  however,  I 
think  I  may  say  on  the  whole  that  he  stood  in  trade 
in  a  fair  position — a  fair  credit  in  the  mercantile  world. 
He  had  in  June  last  engagements  in  London  to  meet 
to  the  extent  of  1,900/.;  he  left  Belfast  on  the  22nd 
of  June  to  provide  for  them.     His  account  is  that  he 
got  1,390/.  in  gold,  and  1 10/.  in  notes,  to  bring  with 
him  to  London  to  provide  for  these  engagements,  ami 
that  on  the  journey  between  Dublin  and  London  this 
sum  of  1,390/.  in  gold  was  abstracted  from  a  port- 
manteau carried  by  him.      This  he  states — this  he 
swears  to.     If  it  is  true,  it  is  asked  what  proof  can  he 
bring:  how  can  he  substantiate  it  otherwise  than  by 
telling  it  and  verifying  it  under  sanction  of  an  oath? 
There  is  much  force  in  this  question;  and  I  admit, 
that  if  his  statement  is  true,  it  is  incapable  of  being 
otherwise  verified.     But,  then,  am  I  to  be  satisfied 
with  its  simple  verification,  or  does  not  the  circum- 
stance, so  verified,  demand  at  my  hands  au  inquiry 
into  the  transaction  to  enable  me  to  say  that  it  is  a 
case  fairly  vouched  by  such  verification?     That  it 
requires  at  my  hands  such  inquiries  I  think  it  not 
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denied  by  those  acting  for  Mr.  Coote;  no  objection 
was  ever  hinted  at  as  lying  to  a  full  investigation  into 
the  circumstances  of  the  alleged  loss.     It  is  so  mani- 
festly necessary  to  use  every  means  in  our  power  to 
test  the  truth  of  such  a  story,  that  the  bankrupt  him- 
self and  his  able  advisers  have  freely  offered  their  aid* 
in   carrying  out  most  fully  this  investigation.     To 
allow  the  mere  statement  of  the  loss  to  be  a  sufficient 
vouching  would  be  so  plainly  absurd,  as  opening  so 
easy  a  door  to  gross  fraud,  that  no  one  could  venture 
in  this  court  to  insist  upon  it.     If  Mr.  Coote's  state- 
ment of  this  loss  be  true,  a  great  misfortune  has  be- 
fallen him :  a  case  arises  against  him,  not  to  be  de 
cided  by  his  testimony,  but  enforcing  me  to  investigate 
that  statement,  to  weigh  its  probabilities,  and  to  see  j 
if  it  is  satisfactory,  having  regard  to  all  the  attending 
circumstances,  and  to  see  if,  on  good  reason  and  com- 
mon sense,  I  am  justified  in  telling  the  mercantile 
world  that  I  am  satisfied  with  the  account  given  by 
Mr.  Coote,  of  the  loss  of  this  large  sum.     It  is 
then  my  enforced  duty  to  weigh  the  circumstances 
of  this   case,   not   in  nice  scales  as  regards   Mr. 
Coote,  not  on  any  refinement,  but  on  broad,  clear 
grounds  of  reason  and  common  sense,  giving  to  him 
every  benefit  arising  from  the  impossibility  on  his 
part  (if  his  case  be  true)  to  verify  it  by  independent 
testimony.    Let  me  first  take  the  case  of  Mr.  Coote, 
on  his  own  showing  simply:  he  has  a  large  amount  to 
pay  in  London,  1,9001. ;  towards  its  discharge  he 
starts  with  1,500£,  made  up  by  gold  to  the  amount  of 
1,390/.,  and  banknotes  to  1  10/. — I  cannot  avoid  saying 
a  strange  mode  of  conveying  so  large  a  sum  by  bring- 
ing it  in  so  cumbrous  and  dangerous  a  manner-*-and 
he  selects  for  his  journey  an  unusual  route,  going  by 
Dublin  and  Holyhead,  instead  of  adopting  his  usual 
and  more  direct  route  by  Fleetwood.  These  two  points 
so  patent  must,  of  course,  be  explained,  and  how  are 
they  explained?      He  selected  gold  because  he  could 
not  get  notes,  and  because  to  get  a  bank  order  would 
coit  him  some  small  per  centage,  and  he  selected  his 
route  by  Dublin,  because  for  some  reasons  to  which  I 
will  hav«  occasion  more  fully  to  allude — he  had  fear 
for  the  safety  of  his  property  on  the  journey.    Now  I 
certainly  feel  great  dissatisfaction  as  to  both  these 
reasons  as  accounting  for  his  bringing  this  large  sum 
in  gold.    Whether  or  not  he  could  have  obtained  notes 
rests  on  his  evidence  alone ;  but  why  any  man  who 
had  reason  to  fear  for  the  safety  of  his  property -should 
select  the  very  easiest  mode  of  making  the  robbery 
effective  startles  me.     Then,  starting  thus,  with  this 
large  sum  in  a  portmanteau,  to  be  placed  by  porters  in 
trains  and  in  the  steam  vessel,  his  route  to  London  is 
not  direct     He  stops  at  Drogheda — so  near  to  Dublin 
— because  he  has  a  temporary  illness,  of  apparently  ro 
moment,  and  instead  of  going  in  two  hours  on  his 
route  to  Dublin,  he  goes  by  railway  to  Kells,  thence 
to  drive  nine  miles  to  his  father's  place.    He  thus  loses 
time  on  the  road,  afterwards  increased  by  his  being 
late  for  the  packet  on  Monday  in  Dublin,  and  he  is 
not  on  his  way  to  Holyhead  till  Tuesday  evening. 
Some  point  was  made  as  to  his  having  being  ont  in 
the  garden  at  his  father's  place,  and  on  which  large 
comments  were  made  in  reply.    To  my  mind  it  is  im- 
possible to  put  this  case  for  the  bankrupt,  on  the 
ground  that  he  had  not  opportunity  to  make  away 
with  this  money,  if  the  case  rested  on  any  such  ques- 


tion. The  purchase  of  the  gun-case  in  Dublin  is  a 
curious  incident  worthy  of  mention  in  passing  as  part 
of  his  conduct,  even  though  it  may  not  stand  as  any 
strong  feature  in  the  case.  Well,  he  goes  on  Thurs- 
day to  Holyhead ;  he  knows  he  had  then  the  gold  on 
board  the  packet.  A  thing  occurs,  in  my  mind,  of 
some  importance.  He  has  a  large  sum  in  his  port- 
manteau, a  small  one,  and  he  has  it  in  the  cabin,  and 
he  suffers  it  easily,  and  without  remonstrance,  to  be 
carried  off  by  a  boy,  under  direction  of  the  steward. 
In  no  part  of  the  journey  does  he  seem  to  me  to  ha\  e 
exercised  the  care  and  caution  reasonably  to  be  ex- 
pected from  a  person  carrying  with  him  so  large  a 
sum  of  money,  in  a  shape  so  easily  to  be  taken,  and 
so  unprotected.  In  no  part  of  the  journey  has  he  done 
any  act  to  lead  him  to  say  he  had  it  at  any  particular 
place,  but,  on  his  evidence,  the  whole  way  from  Dublin 
to  London  was  unmarked  by  any  single  act  of  caution, 
such  as  might  be  expected  from  a  person  carrying 
so  large  a  sum.  In  London,  on  arrival,  he  says  he 
missed  the  money  for  the  first  time.  On  the  carriage 
of  the  portmanteau  his  attention  is  attracted  to  it,  and 
he  then  discovers  the  loss.  This  is  now,  on  his  show- 
ing, the  most  important  period  of  the  whole  proceeding. 
He  has  lost  a  large  sum — a  sum  which  is  destructive 
to  him  in  his  trade.  His  acts  now  are,  perhaps,  the  most 
important  of  all  to  investigate.  I  have  here  to  inves- 
tigate has  he  done  all  acts  reasonably  to  T>e  expected 
from  a  man  losing,  as  he  says,  this  large  sum  ?  I  am 
forced  to  say  that  his  acts  seem  to  me  to  have  been  as 
few  as  were  possible  to  take,  without  his  conduct  pre- 
senting the  appearance  of  plainly  culpable  negligence. 
A  visit  to  the  railway,  the  statement  made  to  them, 
seems  the  entire,  except  the  advertisement  in  the 
Times.  He  went,  indeed,  to  Scotland-yard — being 
told  to  go  there;  but,  finding  that  there  the  matter 
was  not  within  their  jurisdiction,  he  takes  no  further 
steps  to  bring  to  his  aid  the  police  authorities  in 
discovering  his  property;  but  he  advertises  in  the 
Times.  And  what  is  his  advertisement?  That  he 
lost  2,200/.  He  gives  no  manner  of  explanation  for 
this  statement  The  whole  amount  due  by  him  in 
London  was  1,900/.  He  brought  a  sum  less  than 
that,  how  came  he  to  over-estimate  the  amount  so 
largely?  If  he  stated  1,900/.,  there  would  be  some- 
thing to  be  said  of  a  sum  occurring  to  his  mind  in  the 
confusion  of  the  moment;  but  the  sum  of  2,200/. 
stated  seems  to  me  most  extraordinary  and  unacount- 
able.  Mr.  Jackson  has  suggested  a  meaning  for  this 
sum  in  the  1,500/.,  200/.,  and  500/.,  to  which  he  re- 
ferred, and  which  might  be  just  covered  by  the  state- 
ment, bnt  withont  adopting  this  reason  contended  for 
by  Mr.  Jackson,  as  accounting  for  the  statement,  I  say, 
at  all  events,  that  this  misstatement  is  not  explained 
to  me  on  any  rational  grounds.  I  have  thus  before 
me,  on  his  own  statement,  an  account  of  this  alleged 
loss  and  its  attendant  circumstances,  which  necessarily 
fills  me  with  suspicion;  and  did  it  stand  thus  simply, 
there  would  be  a  heavy  responsibility  cast  on  me,  as 
the  judge  of  this  mercantile  courts  in  considering 
whether  I  could  accept  as  satisfactory  such  a  vouching 
of  so  large  a  loss.  It  is  easy  to  allege  such  a  loss,  it 
is  impossible  to  disprove  the  statement  of  it  Itwas  con- 
tended that  if  the  man  were  deemed  to  be  gnilty  of  con- 
cealment he  might  be  prosecuted  criminally,  and  that  n  y 
refusing  to  pass  the  examination  would  have  the  effect 
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of  a  verdict  of  a  jury  finding  htm  guilty ;  bat  there  is  a 
vast  difference  between  the  principle  upon  which  the  court 
might  sec  reason  to  doubt  the  troth  and  fulness  of  the 
discovery  made  by  a  bankrupt,  and  the  evidence  that 
would  warrant  a  criminal  prosecution.  It  may  be  a 
great  misfortune  to  a  man  to  stand  in  such  a  position ; 
but  as  long  as  we  are  merely  human,  and  can  only 
judge  of  the  heart  by  the  outward  actions,  we  must  be 
compelled  to  judge  of  these  things  according  to  our 
reason,  as  a  trader,  here  he  mast  be  exposed  to  the  risk 
of  having  his  conduct  judged  by  the  ordinary  rules  of 
life,  and  by  fair  and  rational  inferences.  I  have,  up 
to  this,  considerered  the  case  on  his  statements  aloue 
—on  the  reasonable  inferences  from  the  matters  dis- 
closed by  him;  but  the  case  does  not  rest  there; — 
the  evidence  of  Armstrong,  the  witness,  I  cannot  dis- 
regard. The  only  evidence  against  the  bankrupt  was 
that  of  Armstrong,  and  I  would  not  allow  it  to  weigh 
against  him,  as  he  (Armstrong)  was,  in  some  degree, 
a  discredited  witness,  being  now  in  gaol;  having  been 
remanded  as  an  insolvent  for  misconduct.  Bat  the  dis- 
credit attaching  to  Armstrong  reflected  on  the  bank- 
rupt Up  to  the  last,  they  were  on  terms  of  intimacy, 
and  the  bankrupt  gave  Armtsrong  a  bill  of  exchange, 
with  the  intention  that  it  should  be  used,  not  as  a 
mercantile  instrument,  but  as  a  fictitious  document,  for 
the  false  pretence  of  inducing  a  family  to  accept  him 
as  the  husband  of  a  daughter  of  that  family,  by  making 
it  appear  that  Armstrong  was  possessed  of  property. 
Armstrong  swore  that  Coote  suggested  to  him  that  he 
should  pretend  to  lose  the  money.  Coote  deposed 
that  the  suggestion  came  from  Armstrong;  bat  it  was 
an  admitted  fact  that,  previous  to  the  alleged  loss,  a 
conversation  on  the  subject  took  place  between  them, 
and  afterwards  the  curious  coincidence  arose  that  the 
money  was  lost  exactly  as  it  was  foretold.  He  (Judge 
Lynch)  could  not,  in  justice  to  the  commercial  com- 
munity, say  that  large  item  had  been  satisfactorily 
accounted  for — and  he  would  introduce  a  dangerous 
laxity  in  such  investigations  as  had  taken  place  in  this 
case,  if  he  affirmed  the  reasonableness  and  satisfactory 
nature  of  the  very  refined  chapter  of  accidental  cir- 
cumstances and  strange  coincidences  insisted  on  for 
Mr.  Coote.  He  should  try  the  case  on  rational  grounds, 
and  by  rules  of  ordinary  transactions  in  trade,  and  so 
judging  it,  he  felt  bound  to  adjourn  the  examination 
sine  die.  If  hereafter,  any  new  light  could  be  thrown 
on  the  case,  the  bankrupt  could  apply  to  have  it 
re-heard*  _ 

In  be  John  Paul. 
Bail^Becu^beforeAssistantBarrister — Application 
for  liberty  to  apply  for  a  habeas  corpus  untha  view 
to  have  an  insolvent  heard  in  Dublin* 
Where  the  oase  of  an  insolvent  was  partly  heard  be- 
fore  an  Assistant  Barrister,  or  chairman  of  a 
county,  after  ascertaining  the  merits  of  the  case,  he 
adjourned  it  to  the  next  quarter  session,  and  directs 
the  protection  to  be  withdrawn,  the  court  will  not 
entertain  either  an  application  for  a  bail  rule,  or 
far  liberty  to  apply  to  the  Queen9s  Bench  for  a 
habeas  corpus  to  have  the  insolvent  brou  ht  up  to  be 
heard  in  Dublin.  The  202nd  section  of  the  Act 
does  not  apply  to  such  a  case. 

The  insolvent  had  applied  at  thelast  Quarter  Session 
of  Lifford,  before  Dr.  Andrews,  to  be  discharged 


upon  his  petition  and  schedule.  He  had  been  oat  « 
bail,  and  was  opposed  by  his  detaining  creditors,  ct 
the  ground  of  having  disposed  of  his  property  short?? 
before  his  insolvency.  Upon  the  hearing  of  the  cast 
Dr.  Andrews  adjourned  it  until  the  next  quarter  ses- 
sions, directing  that  the  protection  should  be  with- 
drawn, and  that  in  the  meantime  certain  amendments 
ehould  be  made  in  the  balance-sheet. 

Keman,  Q.C,  and  Hamilton  applied  that  the  is- 
solvent  should  either  be  admitted  to  bail,  or  that 
liberty  should  be  given  to  apply  to  the  Queen's  Bend 
for  a  writ  of  habeas  corpus,  to  have  him  brought  up  t? 
be  heard  in  Dublin,  and  his  case  dealt  with  by  th* 
court  there.  An  application  had  already  been  made  » 
the  Queen's  Bench  for  a  habeas  corpus,  but  the  cow, 
declined  to  grant  it  until  the  matter  was  first  brought 
before  the  Insolvent  Court  They  relied  on  the  202n£ 
section  of  the  Act,  as  a  ground  for  making  the  applica- 
tion. That  section  provided,  that  nothing  herein  con- 
tained shall  extend  to,  or  be  construed  to  deprive  tk 
court  of  the  power  of  discharging  such  prisoner  upon 
recognizance  of  sureties  for  the  due  appearance  of  tte 
prisoner,  at  the  time  and  place  appointed  or  which 
shall  thereafter  be  appointed  for  the  hearing 
such  prisoner,  before  such  Assistant  Barrister  as  afore- 
said, or  of  the  power  of  doing  prior  to  such  hearing 
before  such  Assistant  Barrister,  or  pending  the  adjourn- 
ment of  such  hearing,  any  matter  or  thing  relative  ta 
such  prisoner,  his  petition  and  schedule,  estate  and 
effects,  creditors  or  assignees."  There  the  power 
given  to  the  court,  pending  a  hearing  before  the  Assis- 
tant Barrister,  was  of  the  most  unlimited  character, 
and  it  could  neither  sanction  the  application  for  a 
habeas  corpus,  with  a  view  to  have  the  person  brought 
up  and  heard  in  Dublin,  or  grant  a  rule  of  bail,  and 
allow  him  out  until  the  next  quarter  sessions.  It  was 
sworn  by  him  that  imprisonment  would  endanger  hi* 
life. 

Harrison,  for  the  detaining  creditor,  opposed  the  ap- 
plication.    He  was  not  called  on  by  the  court. 

Judge  Lynch  said  he  thought  the  application  wholly 
untenable.  The  first  branch  of  it,  namely,  to  admit 
the  prisoner  to  bail  might  be  right  enough,  if  he  had 
not  been  out  on  bail  before,  and  his  protection  with- 
drawn. His  case  had  been  partly  heard  before  a  very 
able  and  judicious  judge,  evidence  had  been  gone  into, 
and  all  the  facts  disclosed,  and  after  that  believing,  of 
course,  that  it  was  proper,  and  for  the  benefit  of  credi- 
tors, to  have  his  protection  withdrawn,  and  the  pri- 
soner sent  back  to  prison,  he  made  an  order  to  that 
effect,  and  for  the  court  above  to  grant  a  bail-rule  after 
that,  would  be  taking  the  case  out  of  the  hands  of  the 
judge,  who  had  already'partly  heard  it,  and  who  knew 
all  the  facts  connected  with  it.  Such  an  application  to 
the  court  in  Dublin  could  not  be  listened  to;  if  it  were, 
it  might  result  in  very  injurious  consequences  to  the  ad- 
ministration of  this  branch  of  the  commercial  law. 
With  regard  to  the  second  branch  of  the  application, 
it  was  still  more  untenable — it  asked  the  court  to  per- 
mit an  insolvent  to  be  brought  up  to  be  heard,  pending 
an  adjournment  of  his  case  to  a  particular  day,  and  to 
take  it  out  of  the  hands  of  the  judge  who  had  partly  heard 
it,  and  who,  under  such  circumstances,  was  alone  com- 
petent to  conclude  that  hearing  at  the  time  appointed. 
I  He  thought  the  202nd  section  did  apply  to  the  prese- : 
case.    He  should  refuse  the  motion  with  costs.     '  u 
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Court  of  Cfmncm). 

Reported  by  Charle*  H.  Foot,  E«q.,  Banbtar  at-Law. 

Corrt  v.  Lord  Cremornb  and  others. — June  10-13. 

JDower — Purchaser  for  valuable  consideration  without 
notice — Term,  assignment  0/— 5  $•  6  Vict.  c  1 13 — 
Purchase  under  the  authority  of  a  court. 

A.  being  seized  in  fee  of  the  lands  ofR,  was  privately 
married  to  B,  in  the  year  1 823,  by  a  degraded 
Presbyterian  minister.  The  guardians  of  C,  a 
minor,  and  ward  of  Chancery,  presented  a  petition 
praying  that  it  might  be  referred  to  a  Master  to  in- 
quire whether  the  purchase  of  the  R.  estate  would 
benefit  the  minor.  The  Master  reporttd  in  the  affir- 
mative, and,  under  the  Lord  Chancellor's  direc- 
tions, a  private  Act  of  Parliament  was  obtained  to 
enable  the  guardians  of  C  to  carry  out  an  agree 
mentfor  the  sale  of  R%  entered  into  with  A.  The 
conveyance  of  R  to  C  was  subsequently  executed  by 
those  person*,  who  were  found iy  the  Master's  re- 
port to  be  the  proper  and  necessary  parties  thereto. 
A  having  died,  B  claimed  dower  out  of  the  lawls  of 
R.  Held,  that  the  marriage  of  A  and  B,  which 
was  void  in  its  inception,  was  validated  by  the  5  j* 
6  Victc.  113.* 

That  the  purchase  of  the  lands  of  R  by  C  was 
"  an  act  done  under  the  authority  of  a  court," 
within  the  meaning  of  section  3  of  the  5  $  6  Vict. 
c  113,  and  consequently  B*s  claim  to  dower  was 
barred. 

That  a  purchaser  for  valuable  consideration  without 
notice  is  protected  by  an  assignment  of  a  term 
upon  specific  trusts,  but  is  not  protected  by  the  as- 
signment of  a  general  term  to  attend  the  inheritance. 

That  a  purchaser  for  valuable  consideration  without 
notice,  is  protected  against  equitable,  but  not  against 
legal  estates. 

This  was  a  clause  petition  filed  by  Mary  Stewart  Cony, 
widow  of  Thomas  Charles  Stewart  Cony,  the  elder, 
against  the  Rt  Hon.  Richard  Lord  Cremorne,  the  Rt. 
Hon.  Hepry  Arthur  Herbert.  John  Dawson  Rawson, 
the  Hon.  Vesey  Dawson,  an  infant  eldest  son  of  Lord 
Cremorne,  and  Henry  Theophilns  Clements.  The 
petitioner  prayed  that  she  might  be  declared  entitled 
to  her  dower,  and  six  years'  arrears  thereof,  out  of 
the  Rockcorry  estate,  situated  in  the  Connty  of 
Monaghan.  The  following  were  the  facts  of  the 
case: — The  petitioner  charged  that  Charles  Stewart 
Cony,  the  elder,  when  seised  in  fee  in  possession 
of  the  Rockcorry  estate,  had  been  married  to  the 
petitioner,  then  Mary  Britnall,  on  the  2nd  of  April, 
1823,  in  a  room  in  Rockcorry  Castle,  by  the  Rev. 
John  Caldwell,  of  Bally  bay,  a  Presbyterian  or  Pro* 
testant  Dissenting  minister,  according  to  the  rites  of 
the  Church  of  Scotland,  the  petitioner  and  Mr.  Cony 
being  both  members  of  the  Established  Church  of 
England  and  Ireland ;  that  the  witnesses  to  the  mar- 
riage were  all  dead,  but  that  the  certificate  of  the  mar- 
riage given  by  the  Rev.  Mr.  Caldwell  was  in  existence ; 
that  no  settlement  had  been  executed  at  the  time  of 
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the  marriage;  that  the  petitioner  had  Kved  with  Mr. 
Corry  as  his  wife,  and  had  been  publicly  acknowledged 
by  him  and  others  as  such ;  and  that  the  trustees  of 
Lord  Cremorne,  when  purchasing  the  Rockcorry  es- 
tate, had  notice  that  Mr.  Corry  was  married;  that 
Thomas  C.  S.  Cony,  the  elder,  died  on  the  17th  of 
January,  1844,  leaving  the  petitioner,  his  widow,  and 
Thomas  C.  S.  Corry,  the  younger,  his  eldest  son,  sur- 
viving him ;  and  that  in  consequence  of  certain  deeds 
being  in  the  possession  of  the  respondent,  the  petitioner 
was  compelled  to  resort  to  equity  to  enforce  her  claim. 
The  respondent,  Lord  Cremorne,  contended  that  the 
late  Mr.  Corry  was  not  seised  in  fee  of  the  lands  in 
question  at  or  after  the  date  of  the  alleged  marriage, 
they  being  subject  to  several  mortgages,  and  also  to 
a  term  of  200  years,  limited,  in  the  year  1 762,  to 
trustees,  to  attend  the  inheritance  when  the  trusts 
thereof  should  be  performed;  and  that  as  that  term 
was  assigned  to  him  in  the  year  1840,  he  was  entitled 
to  its  protection.  He  further  stated  that  npou  hU 
father's  death,  in  1 827,  being  a  minor,  bo  had  been 
made  a  ward  of  the  Court  of  Chancery  in  Ireland, 
and  T.  Ellis,  one  of  the  Masters  of  that  court,  had 
been  appointed  guardian  of  his  fortune;  that  Mr. 
Corry  (the  elder)  having,  in  the  year  1828,  proposed 
that  the  Rockcorry  estate  should  be  purchased  from 
him  for  the  benefit  of  Lord  Cremorne,  upon  Mas- 
ter Ellis's  petition,  it  was  referred  to  Master  Connor 
to  report  as  to  whether  the  proposed  purchase  would 
be  for  the  benefit  of  th«  minor.  That  the  Master  re- 
ported in  the  affirmative;  but  the  Lord  Chancellor 
declined  to  make  any  order  sanctioning  the  purchase, 
upon  the  ground  of  the  absence  of  jurisdiction  over 
future  rents,  but  he  gave  liberty  for  the  minor's  so- 
licitor to  obtain  a  private  Act  of  Parliament  for  th« 
purpose  of  carrying  out  the  purchase.  Accordingly 
by  a  deed  dated  the  28th  of  November,  1831,  which 
purported  to  be  made  in  pursuance  of  a  private  Act 
of  Parliament  (11  G.  4,  and  1  Will.  4,  c.  42),  inti- 
tuled ••  An  Act  to  enable  the  Guardian  of  the  Right 
Honourable  Richard  Lord  Cremorne,  an  infant,  to 
carry  into  effect  a  contract  entered  into  for  the  pur- 
chase of  Rockcorry  Castle  and  adjoining  lands,  in  the 
County  of  Monaghan  in  Ireland,"  Thomas  C.  S. 
Cony,  the  elder,  com  eyed  the  lands  in  question  to 
Lord  Blayney  and  Henry  J.  Clemeuts  (under  the  di- 
rection of  the  court),  as  trustees  for  the  respondent, 
in  fee  simple,  and  further  covenanted  against  all  dowers 
created  by  him.  It  was  also  charged  that  the  alleged 
marriage  of  the  petitioner  with  Mr.  Thomas  Corry, 
the  elder,  was  noli  and  void,  in  consequence  of  the 
ceremony  having  been  performed  by  a  Presbyterian 
minister,  who,  further,  had  been  degraded  by  the  Ar- 
magh Presbytery  from  the  office  of  minister  in  1806; 
that  for  a  long  time  previous  to  the  date  of  the  alleged 
marriage,  and  down  to  the  time  of  his  death,  Mr.  Corry, 
the  elder,  was  reputed  to  be  a  widower,  cohabiting  with 
a  woman  who  always  resided  with  him  (and  by  whom 
ho  had  fourteen  children),  who  acted  as  mistress  of 
Mr.  Corry's  household,  and  who  had  hired  the  peti- 
tioner as  housemaid,  and  had  dismissed  her  a  short 
time  after  the  date  of  the  alleged  marriage;  that  the 
respondent's  trusted  were  purchasers  for  vaiuble 
consideration  without  notice;  and  that  the  petitioner 
had  been  guilty  of  laches.      It  alio  appeared  that 
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when  Lord  Cremorne,  in  the  year  1840,  was  par- 
chasing  other  estates  from  Mr.  Corry,  having  heard  a 
rumour  that  Mr.  Corry  was  married,  he  insisted  tfpon 
the  petitioner  being  made  a  party  to  the  conveyance, 
which  she  subsequently  executed. 

J.  Whiteside,  Q.C.,  (with  him  J.  Berkeley,  Q.C., 
F.  Brady,  Q.G,  and  J.  M.  Thompson)  for  the  peti- 
tioner— It  is  no  objection  to  the  validity  of  the  mar- 
riage between  Thomas  Corry,  the  elder,  and  the  peti- 
tioner that  it  was  celebrated  by  a  Presbyterian  minis- 
ter, the  parties  being  members  of  the  Established 
Church,  or  that  at  the  time  of  its  celebration!  he  was 
degraded,  as  the  5  &  6  Vict  c  1 13,  s.  1,  validated 
such  marriages  retrospectively.*  That  statute  was 
passed  in  consequence  of  the  decisions  in  Reg.  v. 
Mittis  and  Reg.  v.  CarroU  (Dix's  Marriage  Cas.  and 
Smythe  &  Bourke's  ditto).  The  petitioner  is  entitled 
to  have  an  issue  sent  to  a  court  of  law  to  try  the  fact 
of  the  marriage  with  Mr.  Corry — Lewis  v.  Thomas  (3 
Hare,  26).  It  is  true  that  an  issue  was  refused  in 
Malone  v.  G*  Connor  (9  Ir.  Chan.  469),  but  on 
grounds  peculiar  to  that  case.  The  plea  of  purchase 
for  valuable  consideration  withont  notice  is  no  defence 
in  equity  to  a  claim  of  dower. — Williams  v.  Lambe 
(3  Br.  C  C.  264);  Collins  v.  Archer  (1  Bus.  &  MyL 
284);  MedlicoU  v.  0' Bonnet  (1  B.  &  Beat  171). 
The  petitioner  does  not  seek  any  discovery  hereto  which 
the  above  plea  would  be  an  answer;  therefore  this 
case  must  be  carefully  distinguished  from  that  of 
Oomm  v.  ParroU  (3  Scot  C.B.,  N.S.,  47),  and  that 
class  of  cases.  There  is  no  proof  that  Lord  Cre- 
morne, or  his  trustees,  used  reasonable  diligence  to 
discover  whether  Mr.  Corry  was  married  or  not;  so 
that  assuming,  in  the  conflicts  of  authorities,  that 
Williams  v.  Lambe  (sup.)  is  shaken,  "  it  seems  doubt- 
ful whether  a  person  purchasing  of  one  seized  in  fee, 
withont  inquiring  whether  the  vendor  be  married,  can 

avail   himself  of  want  of  notice  of  that   fact" 1 

Br'ght  on  Hnsb.  and  W.  423.     It  was  known  to 

*  5  &  6  Vict  c  US — -  An  Act  for  the  confirmation  of 
certain  Marriages  in  Ireland,  1842,"  enacts  that — 

Section  1.  Whereas  marriages  Lave  in  divers  instances  been 
had  and  celebrated  in  Ireland  by  Presbyterian  and  other  Pro- 
testant Dissenting  Ministers  or  Teachers,  or  those  who  at  the 
time  of  such  marriages  had  been  such,  between  persons  being 
of  the  same  or  different  religious  persuasions,  and  it  is  ex- 
pedient to  confirm  sneh  marriages,  be  it  therefore  enacted, 
that  all  marriages  heretofore  had  and  celebrated  in  Ireland  by 
the  Presbyterian  or  other  Protectant  Dissenting  Ministers  or 
Teachers,  or  those  who  at  the  time  of  such  marriages  had 
been  such,  shall  be,  and  shall  be  adjudged  and  taken  to  have 
been  and  to  be,  of  the  same  force  and  effect  m  law  as  if  such 
marriages  had  been  had  and  solemnised  by  clergymen  of  the 
■aid  United  Church  of  England  and  Ireland,  and  of  no  other 
foree  nor  effect  whatsoever. 

2.  Provided  always,  and  be  it  enacted,  that  nothing  in  this 
Act  contained  shall  extend  or  be  construed  to  extend  to  or 
affect  any  marriage  declared  invalid  by  any  court  of  compe- 
tent jurisdiction  before  the  passing  of  this  Act,  nor  any  mar- 
riage when  either  of  the  parties  shall  at  any  time  afterwards, 
daring  the  life  of  the  other  party,  have  lawfully  intermarried 
with  any  other  person,  nor  any  marriage  respecting  which 
any  criminal  prosecution  shall  be  depending  at  toe  tune  of  the 
passing  of  this  Act. 

3.  Provided  further,  and  be  it  enacted,  that  nothing  in  this 
Act  contained  shall  extend  or  be  construed  to  extend  to  or 
affect  any  act  done  before  the  pasting  of  this  Act,  under  the 

.  authority  of  any  eovt,  or  in  the  administration  of  any  per- 
sonal estate  or  effects,  or  the  execution  of  any  will  or  testa- 
ment, or  the  performance  of  any  trust. 


every  person  in  the  neighbourhood  of  Rockcorry 
Castle  that  Mr.  Corry  had  several  children,  and  that 
circumstance  alone  should  have  led  Lord  Cremorne's 
trustees  to  make  inquiries.  "  When  a  party  having 
knowledge  of  snch  facts  as  wonld  lead  any  honest 
man,  using  ordinary  caution,  to  make  farther  inquiries, 
does  not  make,  bat  on  the  contrary  studiously 
avoids  making  such  obvious  inquiries,  he  must 
be  taken  to  have  notice  of  those  facts  which,  if 
he  had  used  snch  ordinary  diligence,  he  wonld  readily 
have  ascertained." — Per  Alderson,  B.,  Whilbread  v. 
Jordan  (1  Y.  &  C,  Exch.,  328);  Jackson  v.  Rowe 
(2  S.  &  S.  472).  As  to  the  effect  of  the  term  for 
200  years  created  by  the  deed  of  1762,  and  relied  on 
by  the  respondents  as  a  bar.  to  the  claim  of  dower, 
a  satisfied  term  cannot  protect  Lord  Cremorne. 
Swannockv,  Lyford(\  Amb.  6),  which  at  first  sight 
appeared  favourable  to  him,  is  explained  by  Lord 
Eldon  in  MaundreU  v.  MnundreU  (10  Ves.  260;  see 
also  same  case,  7  Ves.  578),  whence  it  wonld  appear 
that  the  purchaser  from  a  husband,  whose  wife  is  not  a 
party  to  the  conveyance,  stands  in  the  husband's 
place.— Mole  ▼.  Smith  (1  Jac.  &  W.  665);  Qumey 
v.  Lord  Oranmore  (4  Ir.  Chan.  470). 

The  Solicitor-General  (with  him  Serjeant  Sullivan, 
A.  Brewster,  Q.C.,  and  Tudor),  for  the  respondent. 
Neither  Lord  Cremorne  nor  his  trustees  had  no:  ice  of 
the  petitioner's  marriage  with  Mr.  Corry.  Want  of 
extreme  caution  is  not  to  be  treated  as  constructive 
notice  to  a  bona  fide  purchaser  for  valuable  considera- 
tion.— Jones  v.  Smith  (1  Hare,  43).  Lord  Kldon,  in 
MaundreU  v.  MaundreU,  throws  strong  doubts  upon 
the  authority  of  Williams  v.  Lambe  (sup.).  The 
opinions  of  the  highest  authorities  are  now  in  favour 
of  Lord  Rosslyn's  decision  in  Parker  v.  Blythtnore  (2 
Eq.  Cas.  Ab.  79),  that  the  above  plea  is  good  even 
against  a  legal  estates-Lord  St.  Leonard's  Vend.  & 
Punm.,  644;  CoUyer  v.  Finch  (5  Ha  of  Lds>,  905); 
Gomm  v.  ParroU  (3  Scot  C.B ,  47);  Lane  v.  Jack- 
son  (20  Beav.  535).  The  term  of  200  years  was 
duly  assigned  to  Lord  Cremorne  before  the  31st  of 
December,  1845,  therefore  he  is  entitled  to  its  full 
protection,  under  the  saving  clanse  in  the  8  &  9 
Vict.  c.  112  (an  Act  to  render  the  assignment  of  sa- 
tisfied terms  unnecessary).  The  deed  creating  the 
term  was  in  the  possession  of  Lord  Cremorne,  there- 
fore he  is  entitled  to  the  protection  of  it — WMoughby 
v.  Willoughby  (1  Term.  763).  The  marriage  of  the 
petitioner  with  Mr.  Corry  was  null  and  void,  as  the 
Rev.  Mr.  Caldwell  had  been  degraded  long  before  the 
date  of  the  alleged  ceremont.  [The  Lord  Chan- 
cellor.— The  words  of  the  first  section  of  the  5  &  6 
Vict,  c  1 13,  "  or  who  at  the  time  of  the  marriage 
had  been  such,"  must  have  been  intended  to*  meet 
snch  cases  as  this.  That  Act  was  intended  to  pre- 
vent parties  from  being  entrapped  into  mock  mar- 
riagesj.  All  the  proceedings  in  relation  to  the  pur- 
chase of  the  Rolkcorry  estate  by  the  trustees  of  Lord 
Cremorne  took  place  under  the  sanction  and  direction 
of  this  court,  of  which  Lord  Cremorne  was  a  ward. 
If  an  issue  to  try  the  validity  of  the  marriage  be 
granted,  this  court  will  be  undoing  its  own  work. 

F.  Brady,  Q  C.t  in  reply. 

The  Lord  Chancellor. — In  this  case,  which  has 
.been  folly  opened  to  the  court,  on  all  the  evidence 
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which  has  been  brought  forward,  I  have  come  to  a 
dear  conclusion  that  the  marriage  between  the  peti- 
tioner  and   the  late    Mr.    Cony    did    take   place. 
The   circumstances  attending    that    marriage   were 
strange  and  extraordinary,  bat  if  we  give  any  credit 
to  the  numerous  affidavits  made  in  this  cause,  there 
are  clear,  unequivocal,  and  solemn  acts  done  by  Mr. 
Cony  himself  which  remove  all  doubt  as  to  the  fact  of 
the  marriage;  consequently  it  is  unnecessary  to  send 
any  issue  upon  this  point  to  a  jury,  or  to  have  any 
farther  inquiry.     I  have  also  come  to  the  conclusion 
that  the  marriage  was  a  legal  one ;  for  I  am  bound  to 
pat  s  grammatical  construction  on  the  words  of  the 
5  &  6  Vict.,  cap.  113.     If  I  do  so,  it  is  plain  that 
the  marriage  was  a  valid  one,  as  that  Act  purports  to  va- 
lidate marriages  performed  by  two  classes  of  Protestant 
Dissenting  ministers,  viz^  those  who  at  the  time  of  the 
performance  of  the  ceremony  were  filling  the  office  of 
ministers,  and  those  who  previous  to  the  marriage 
had  filled  that  office.     Were  the  law  otherwise,  it 
won  Id  come  to  this,   that  parties   would  marry  at 
the  hazard  of  finding  out  whether  the  person  who 
celebrated  the  marriage  filled  the  office  of  minister  or 
not.     This  being  so,  on  the  next  portion  of  the  case 
I  have  come  to  an  equally  clear  decision,  viz.,  that  the 
late  Mr.  Cony  wa?  seized  of  the  Rockcorry  estate  in 
fee  simple  daring  the  petitioner's  coverture.     So  far 
that  would  seem  a  very  plain  case  for  the  petitioner. 
However,  it  is  encountered  by  the  peculiar  nature  of 
the  possession  of   those  estates   acquired  by  Lord 
Cremorne,  whose  position,  if  now  deprived  of  them, 
would  be  a  very  hard  one  indeed.    Lord  Cremorne, 
through  his  guardian  or  his  trustees,  became  the  par- 
chaser  of  the  Rockcorry  estate  for  full  and  valuable 
consideration,  without  notice,  either  actual  or  con- 
structive, of  Mr.  Cony's  marriage.     Even  if  there 
had  been  notice,  it  would .  have  been  notice  of  a  mar- 
riage which  at  that  time  was  an  illegal  one.    I  ques- 
tion  very  much  whether  the  5  &  6  Vict  cap.  113 
goes  so  far  as  to  declare,  that  if  a  purchaser  be  affected 
with  notice  of  an  illegal  marrriage,  that  notice  should 
afterwards  affect  his  property  when  the  marriage  is 
legalised.  I  do  not  think  that  any  such  consequence  fol- 
lowed that  statute.     I   then   find  Lord  Cremorne  a 
purchaser  for  valuable  consideration,  without  notice, 
of  Mrs.  Cony's  title.    That  fact  would  be  no  protection 
to  him  against  her  claim  in  a  court  of  law,  and  may 
or  may  not  protect  him  here,  according  to  the  circum- 
stances of  the  case.    Is  Lord  Cremorne,  then,  entitled 
to  the  protection  of  this  court?     The  necessary  re- 
sults of  the    Act  abolishing  outstanding    terms  re- 
duces the  defence  of  the  term  of  200  years  to  the 
same  question;  for  if  Lord  Cremorne  is  not  entitled 
to  its  protection,  it  is  gone.     The  case  being  thus  freed 
from  many  of  the  difficulties  which  were  suggested, 
I  do  not  think  it  necessary  to  go  very  fully  into  the 
question  of  what  is  the  effect  of  a  purchase  for  va- 
luable consideration  without  notice.     The  case  of 
WUliams  v.  Lambe  (3  Bro.  C.  C.  264)  did  not  turn 
on  the  point  alleged  by  the  petitioner.     That  was  a 
Bill  for  Discovery  and  Relief  in  Dower,  and  the  court 
then  held,  that  the  plea  of  purchase  for  valuable  con- 
sideration without  notice  was  bad  as  against  the  dis- 
covery, but  good  as  against  the  relief.     That  was  the 
view  taken  of  Williams  v.  Lambe  by  the  House  of 


Lords,  in  Collyer  v.  Finch  (5  Ho,  of  Lds.  905),  and 
by  Mr.  Roper  also,  with  whom  I  concur — viz.,  that 
that  plea  is  an  answer,  in  a  court  of  equity,  to  a  suit 
to  enforce  an  equitable  remedy,  but  that  .to  a  suit 
merely  to  enforce  a  legal  remedy  in  ,a  court  of  equity 
that  plea  is  no  answer.  This  case  is  very  like  that  of 
Collins  v  Archer  (1  Rus.  &  Myl.  284);  and  then  I 
find  Sir  John  Romilly  saying,  in  Finch  v.  Shaw  (19 
Beav.  505),  when  commenting  upon  Williams  v.  * 
Lambe  and  Collins  v.  Archer,  "The  distinction  I  ap- 
prehend to  be  this:  If  the  suit  be  for  the  enforcement 
of  a  legal  claim,  or  the  establishment  of  a  legal  right, 
then,  although  this  court  may  have  jurisdiction  in  the 
matter,  it  will  not  interfere  against  a  purchaser  for 
valuable  consideration  without  notice,  but  leave  the 
parties  to  law.  If,  on  the  other  hand,  the  legal  title 
is  perfectly  clear,  and  attached  to  that  legal  title  there 
is  an  equitable  remedy  or  an  equitable  right,  which 
can  only  be  enforced  in  this  court,  I  have  not  found 
any  case,  nor  am  I  aware  of  any,  where  this  court 
will  refuse  to  enforce  the  equitable  remedy  which  is  in- 
cidental to  the  legal  right"  That,  then,  clears  this 
case  of  difficulty,  and  reduces  it  to  the  question  sug- 
gested by  Sir  John  Romilly;  for  supposing  the  term 
of  200  years  to  be  extinguished,  the  defence  set  up 
fails,  and  there  is  nothing  more  to  be  done  but  to  send 
the  case  into  the  office,  to  have  the  usual  inquiry  taken 
by  the  Master.  No  relief  is  sought  by  the  petitioner 
against  that  term,  nor  was  relief  necessary,  if  it  be 
gone  at  law.  Is  Lord  Cremorne,  then  entitled  to  the 
protection  of  that  term?  It  has  been  laid  down  that 
a  purchaser  without  notice  may  protect  himself  by  an 
assignment  of  a  term.  Great  stress  has  been  laid 
upon  the  case  of  WHlouyhby  v.  Wittoughby  (1  Term, 
763) ;  but  Lord  Eldon  dissents  from  any  argument 
being  drawn  from  that  case,  that  anything  will  protect 
a  purchaser  from  dower  but  an  assignment  of  the 
term  to  be  attendant  upon  the  inheritance  iu  that 
very  transaction,  though  the  tern  has,  in  a  prior 
transaction,  been  declared  attendant  upon  the  inheri- 
tance. I  also  find  it  laid  down  in  one  of  the  latest 
and  most  authentic  text-books  (I  allude  to  Lord  St. 
Leonard's  work  on  Vendors  and  Purchasers),  that  a 
purchaser  must  get  an  assignment  of  the  term  to 
himself,  or  to  a  trustee  for  himself,  if  he  wishes  to 
protect  himself  against  the  dower  of  the  vendor's 
wife.  It  is  true  that  the  deed  creating  the  term  of 
200  years  was  assigned  to  a  trustee;  but  for  whom  is 
he  trustee?  Has  anything  been  done  to  change  the 
original  trusts  of  that  term?  No;  the  trustee  has 
not  executed  any  deed  of  declaration  of  trust  for  Lord 
Cremorne.  The  trustee  may  have  said  he  would  not 
act  on  either  side.  Therefore  I  cannot  hold  that  the 
term  has  been  assigned  in  such  manner  to  Lord  Cre- 
morne so  as  to  bar  the  petitioner's  dower,  for  there 
was  no  assignment  of  the  term  here  to  Lord  Cre- 
morne, or  to  a  trustee  for  him.  The  term  was  out- 
standing in  the  lands,  in  trust  for  other  parties.  For 
whom  were  Lord  Blayney  and  Mr.  Clements  trustees? 
Not  for  Lord  Cremorne  alone.  Did  they  execute  any 
deed  of  trust  of  that  term  in  favour  of  Lord  Cre- 
morne? No;  therefore  there  is  nothing  in  the  deal- 
ing with  this  term  which  would  justify  me  in  holding 
that  it  protected  Lord  Cremorne  from  the  petitioner's 
dower.    It  is  true  that  he  has  got  the  title-deed  of 
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the  Rockcorry  estate,  hut  certainly  it  is  not  conclu- 
sive as  to  this  term.    That  was  the  title-deed  of  the 
whole  estate,  over  part  of  which  only  the  term  was 
created,  and  it  cannot  be  treated  as  an  assignment  of 
the  term  to  a  trustee  for  Lord  Cremorne  so  as  to  pro 
tect  him.   The  reconveyance  from  the  mortgagee  most 
be  regarded  in  the  same  light  I  dp  not,  therefore,  feel 
justified  in  overruling  the  doctrine  laid  down  in  Williams 
v.  Lambe,  and  many  other  cases,  or  in  adopting  the  doc- 
*  trine  of  Lord  Hardwlcke,  encountered  as  it  is  by  all  the 
text-books,  when  there  has  been  no  assignment  of  this 
t  rm  capable  of  protecting  Lord  Cremorne.     Bnt  the 
saving  clause  of  the  5  &  6  Vict  c  1 13,  8.  3,  gives 
a  vejy   different  complexion   to   these  transactions. 
That  section  enacts,  "  that  nothing  in  this  Act  con- 
tained shall  extend  or  be  construed  to  extend  to  or 
affect  any  Act  done  before  the  passing  of  this  Act, 
nndcr  the  authority  of  any  court,  or  in  the  adminis- 
tration of  any  personal  estate  or  effects,  or  the  execu- 
tion of  any  will  or  testament,  or  the  performance  of 
any  trust"     Now,  the  facts  of  this  case  are  these: — 
Lord  Cremorne  was  a  minor,  and  was  made  a  ward 
of  this  court  in  all  proper  form.     Mr.  Corry  was  the 
owner  of  the  Rockcorry  estate,   which  adjoined  the 
minor's  property,  and  his  guardians,  with  Mr.  Cony's 
concurrence,  thought  it  would  be  advisable  to  pur- 
chase the  Rockcorry  estate  out  of  the  accumulations 
of  the  rents  of  the  minor's  property,  and  accordingly 
Lord  Cremorne'8  guardians  actually  entered  into  a 
contract  with  Mr.  Corry  for  the  purchase  of  his  es- 
tate, provided  that  it  could  be  carried  out  with  the 
concurrence  of  this  comt     Lord  Cremorne's  guar- 
dians then  presented  a  petition,  praying  that  it  might 
be  referred  to  the  Master  to  inquire  whether  the  pro- 
posed purchase  would  be  for  the  minor's  benefit,  and 
the  Master  duly  reported  in  favour  of  the  purchase; 
and  thereupon  an  agreement  between  the  guardians  of 
Lord  Cremorne  and  Mr.  Corry  was  entered  into  for  the 
purchase  of  the  latter's  estate  for  the  sum  of  £27,000, 
of   accumulated  rents  and  of   money  borrowed   on 
mortgage,  [which  was  to  be  made,]  provided  this  court 
would  sanction  the  arrangement.     When  the  matter 
came  before  this  court,  counsel  was  heard  in  support 
of  the  proposed  agreement. ;  but  the  Lord  Chancellor 
refused  to  make  any  order  sanctioning  it,  upon  the 
ground  that  he  was  doubtful  whether  he  had  power 
to  anticipate  the  rents  of  the  minor's  property.     1 
think,    this    court    has   jurisdiction    to    apply    the 
rents  of  both   real  and  personal  estate  in  making 
purchases   for  the   benefit  of   minor  wards   of  this 
court,  and  I  have  frequently  acted  upon  that  principle. 
The  Lord  Chancellor,  however,  gave  the  guardians  of 
Lord  Cremorne  liberty  to  apply  for  a  private  Act  of 
Parliament  to  carry  .tut  the  proposed  purchase.     The 
Act  wa«  obtained;  and  let  us  consider  what  was  to 
be  doue  under  it     It  recited  all  the  proceedings  in 
this  court  relative  to  the  proposed  purchase,  and  that 
Mr.  Corry  had  submitted  to  the  jurisdiction  of  the 
Master,  and  had  covenanted  to  make  a  good  title  free 
from  all  incumbrances,  save  certain  ones  mentioned 
in  a  schedule:  so  that,  on   Mr.   Corry's  part,  there 
was  a  clear  contract  to  convey  free  from  all  incum- 
brances; that,  of  course,  means  discharged  of  dower. 
The  Act  then  goes  on  to  provide  for  the  application 
of  the  accumulations  of  the  routs  of  Lord  Cremorne's 


estates  towards  the  purchase,  and  enables  this  court 
to  raise  money  to  complete  the  purchase.  It  has  been 
contended,  that  that  Act  did  not  authorise  the  Hockcorry 
estate  to  be  conveyed,  and  that  it  only  authorised  the 
rents  of  the  minor's  property  to  be  laid  out  In  the 
purchase  of  what?  Lands  free  from  all  incumbrances, 
save  certain  charges  specified.  Every  subsequent 
step  in  the  proceedings  was  done  under  the  direction 
of  this  court  It  was  referred  to  the  Master  to  re- 
port who  were  the  proper  parties  to  execute  the  par* 
chase  deeds,  and  those  deeds  were  executed  accord- 
ingly. Mr.  Corry  was  bound  to  complete  the  par- 
chase  nnder  the  direction  of  this  court  He  could 
not  have  rescinded  the  agreement  Had  he  done  so, 
he  would  have  been  liable  to  an  attachment  There- 
fore I  am  of  opinion  that  that  Act  authorised  botb 
the  application  of  the  rents  in  the  purchase  of  these 
lands,  under  the  sanction  of  this  court,  as  also  the  con- 
veyance of  them  to  the  trustees.  This  purchase,  then, 
was  made  nnder  the  sanction  of  this  court;  and,  con- 
sequently on  this  ground,  aud  on  this  ground  alone, 
I  must  hold  the  respondent  protected  from  the  claim 
of  dower,  and  I  must  dUuii&t  the  petition,  with 
costs. 


GCILLAMORB  V.  PeACOCKE. — Nov.  8. 

Specific  performance — Reservation  of  game — Aban- 
donment of  contract — Constructive  notice  of 

A  went  into  posse  sum  of  a  house  and  land  imme- 
diately  adjoining  the  house  and  land  of  the  lessort 
under  an  agreement  for  a  lease.  The  lessor  insisting 
upon  a  reservation  of  game  in  the  lease,  as  to  which 
the  agreement  was  silent,  A  bandoned  the  agree- 
menU  but  did  not  give  notice  in  writing  of  his  hav- 
ing done  so  for  some  months  after  he  had  left  the 
premises.  Held,  that  tfie  lessor,  by  reason  of 
A's  movements  being  known  to  him  and  his  servants, 
had  notice  of  Ays  abandonment  of  the  agreement 
when  A  quitted  the  premises. 

This  was  a  cause  petition  praying  that  the  respondent 
might  be  declared  bouud  to  accept  from  the  petitioners 
a  lease  in  a  certain  form,  pursuant  to  an  agreement, 
under  the  following  circumstances: — Standiph  Vis- 
count Guillamore  died  on  the  I Oth  of  April,  I860, 
possessed  (amongst  other  property)  of  the  demesnes 
of  Rockbarton  and  Caher  Guillamore,  with  the  man- 
sion-houses thereon.  His  widow,  Adelaide  Viscountess 
Guillamore,  aud  one  daughter,  the  Honourable  Cecilia 
O'Grady,  an  infant,  survived  him.  By  his  will,  dated 
the  8th  of  August,  1857,  he  devised  the  above  de- 
mesnes with  other  lands,  to  William  D.  Roche,  his 
heirs,  executors,  and  assigns,  in  trust,  as  to  the  de- 
mesne of  Caher-Guillaroore,  for  the  Hon.  Cecilia 
O'Grady,  her  heirs,  executors,  administrators,  and  as- 
signs. He  also  appointed  the  Viscountess  Guillamore 
and  David  W.  Roche  guardians  of  his  daughter,  aud 
executrix  and  executor  of  his  will,  which  they  duly 
proved.  Upon  the  death  of  Viscount  Guillamore, 
his  widow  took  up  her  residence  iu  Rockbarton  De- 
mesne, and  the  guardians  of  the  minor  determined  to 
let  the  adjoining  demesne  of  Caher- Guillamore.  Mr. 
Pcucucke,  the  resident,  haviug  visited  the  lands, 
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made  the  following  proposal  to  the  agent  of  the  estate, 
to   become  tenant  thereof,  in  the  following  words: 
M  6th  Jane,  1860.    Dear  Sir,— Referring  to  my  late 
viait,  I  propose  to  become  tenant  to  Caher-Gnillamore 
for  the  minority  of  the  Hon.  Miss  O'Grady,  on  the 
following  conditions: — The  letting  to  consist  of  the- 
boose,  offices,   pleasure-grounds,  the  gardens,   with 
graperies,  &&,  supposed  in  all  to  contain  twenty-nine 
Irish  acres,  together  with  the  field  said  to  be  8}  acres 
of  similar  measurement.    The  rent  for  the  entire  to 
be  £200  per  annum,  and  (as  the  place  cannot  be 
ready  for  occupation  for  some  months)  to  commence 
on  the  first  day  of  November  next     The  lease  to  be 
as  above,  for  the  minority,  alias  sixteen  years,  and  to 
contain  the  usual  clause  of  surrender;  immediate  pos- 
session to  be  given.    In  making  this  proposal,  my  out* 
lay,  to  make  the  place  habitable,  must  be  at  least 
£300,  which  I  consider  a  large  fine  to  give  for  so 
short  a  tenure.    G.  T.  Pkaoockk."    The  petitioners 
asserted,  but  the  respondent  denied,  that  that  proposal 
was  accepted  in  writing,  but  a  few  days  after  that  pro- 
posal was  made,  the  respondent  was  let  into  posses- 
sion of  Caher-Guillamore,  and  commenced  extensive 
repairs.     Upon  the  12th  of  July,  1860,  Mr.  Pea- 
cocke's  solicitor  forwarded  to  the  petitioner's  solicitor 
a  draft  lease.     On  the  25th  of  July  the  petitioner's 
solicitor  forwarded  to  Mr.  Peacocke's  solicitor  a  draft 
lease  containing  several  additional  covenants,  and  a 
reservation  of  game  to  the  petitioners,  and  an  exclusive 
right  of  sporting  over  Caher-Gnillamore.    This  draft 
was  returned  by  Mr.  Peacocke's  solicitor,   with  the 
clause  reserving  the  game  and  right  of  sporting  struck 
out  aa  not  being  warranted  by  the  terms  of  the  agree- 
ment.    A  long  correspondence  between  the  parties 
ensned,  Mr.  Peacocke  professing  his  willingness  to  ac- 
cept the  draft  lease  as  settled  by  the  petitioner's  so- 
licitor provided  that  the  clauses  relating  to  the  game 
and  right  of  entry  to  shoot  were  omitted ;  bat  the 
petitioner's  solicitor  continued  to  insist  upon  their  in- 
sertion  up  to  the  29th   of  December,  1860.    The 
petition  charged  that  on  the  9th  of  March,  1861,  iu 
answer  to  a  letter  from  the  petitioner's  solicitor  Agree- 
ing to  waive  the  reservation  of  game  and  right  of 
eutry  to  kill  it,  the  respondent's  solicitor  stated  "  that 
Mr.  Peacocke  had  long  previously  made  other  arrange- 
nienta,  and  wonld  not  now  have  the  place  on  any 
terms ;"  and  he  immediately  afterwards  served  a  notice, 
stating  that  as  the  petitioners   had  refused  to  carry 
oat  their  agreement,  Mr.  Peacocke  would  deliver  np 
possession  of  Caher-Gnillamore  on  the  1st  of  April 
then  ensuing.    The  respondent,  in  his  answering  affi- 
davit, charged  that  npon  the  receipt  of  the  above  letter 
of  the  2&9th  of  December,  I860,  refusing  to  omit  the 
clauses  relative  to  game,  he  considered  the  agreement 
at  an  end,  and  sold  off  his  cattle,  and  commenced  pre- 
parations for  removing;  and  about  the  26th  of  Janu- 
ary, 1861,  dismissed  his  workmen,  and  stopped  the 
improvements  which  he  had  been  making;  and  as 
these  acts  must  have  been  known  to  Lady  Guillamoie, 
residing  in  the  adjoining  demesne,  she  had  notice  of 
the  abandonment  of  the  agreement  by  the  respondent. 
As  further  evidence  to  the  tame  effect,  and  as  showing 
a   mutual   abandonment  of   the  agreement,   it  was 
charged  by  the  respondent  that,  on  the  16th  of  March, 
1861,  Lady  Guillamore's  solicitor  wrote  to  say,  that, 


understanding  Mr.  Peacocke  was  removing,  certain 
chimney-pieces  which  he  had  erected,  she  wonld  pmv 
chase  them  at  a  valuation,  as  had  been  originally 
agreed  upon  between  the  parties;  and  on  the  20th 
of  March,  1861,  the  agent  of  the  Guillamore  estates 
paid  the  full  price  of  the  new  chimney-pieces  and 
grates;  also  that  sooner  than  some  manure  which 
Mr.  Peacocke  had  sold  should  be  removed  from  out  of 
Caher-Guillamore,  Lady  Guillamore's  agent  bought  it 
of  Mr.  Peacocke. 

Serjeant  Sullivan  (with  him  R.  B.  Warren,  Q.G, 
and  Finch  White)  for  the  petitioners. — Lady  Guilla- 
more and  W.  D.  Roche,  as  the  guardians  of  the' 
minor,  had  full  power  to  make  a  lease  of  Caher- 
Guillamore  during  her  minority.  Fowler  v.  Light- 
burne  (11  Ir.  Chan.  495),  although  not  decided  upon 
this  point,  establishes  the  principle. — Btc  Abr.  tit. 
Guardian. 

The  Solicitor-General  (with  htm  A.  Brewster.QC^ 
and  T.  Qraydon\  for  the  respondent — •*  Where  one 
party  has  absolutely  refused  to  perform,  or  has  ren- 
dered himself  incapable  of  performing  his  part  of  the 
contract,  he  puts  it  in  the  power  of  the  other  party 
either  to  sue  for  a  breach  of  it,  or  to  rescind  the  con- 
tract and  sue  on  a  quantum  meruit  for  the  work  ac- 
tually done," — Per  Alderson,  B.,  De  Bemardy  v. 
Harding  (8  Exch.  824);  so  also  in  this  court  (1  Mad. 
Chan.  Prac.  529-30),  and  the  cases  there  cited. 

Tha  respondent's  counsel  were  stopped  by  the 
court 

Finch  White,  in  reply. 

The  Lord  Chancellor. — I  am  of  opinion  that  I 
cannot  enforce  a  lease  nnder  this  agreement  upon  the 
respondent  without  doing  great  injustice.  Mr.  Pea- 
cocke was  put  into  possession  under  an  agreement 
which  manifestly  was  accepted  merely  as  the  basis  of 
a  future  lease,  with  power  to  either  party  to  revoke 
it  The  lessors  then  insisted  upon  the  insertion  in  the 
lease  of  what  amounted  to  a  grant  to  them  of  a  right 
of  shooting  over  the  demised  premises.  Mr.  Fitz- 
gerald, as  agent  for  Mr.  Peacocke,  objected  to  the  in- 
sertion of  any  such  reservation  of  the  right  to  game, 
and  on  the  28th  of  December,  I860,  wrote  to  the 
agent  of  the  petitioners,  that  if  that  reservation  was 
omitted,  Mr.  Peacocke  would  submit  to  the  insertion 
of  several  other  covenants.  That  offer  was  refused  by  a 
letter  of  the  29th  of  December,  The  conduct  of  the 
petitioners,  therefore,  gave  Mr.  Peacocke  the  option 
of  remaining  in  Caher-Guillamore  under  the  agreement 
for  the  lease  as  before,  or  of  coming  to  this  court  to 
enforce  the  granting  of  a  lease  in  the  terms  of  the 
agreement,  or  of  rescinding  his  agreement  Mr. 
Peacocke  determined  upon  the  latter  course.  When 
Mr.  Peacocke  swore  that  he  was  determined  not  to 
take  the  lease  if  it  contained  a  reservation  of  game  to 
the  petitioners,  and  when  they  asserted  that  they  wonld 
not  give  a  lease  without  that  reservation,  both  parties 
must  have  concluded  that  the  whole  contract  for  the 
lease  was  abandoned.  Mr*  Peacocke  gave  all  possible 
intimation,  short  of  a  formal  notice,  that  he  wonld 
give  up  the  place,  for  all  his  acts  subsequently  to  the 
29th  of  December  were  known  to  the  lessors.  It 
cannot  be  contended  but  that  in  ordinary  cases  a 
written  notice  of  recision  of  the  agreement  must  be 
given ;  but  I  am  not  sure  that  actual  notice  of  the 


26 


THE  IRISH  JURIST, 


rescinding  of  an  agreement  cannot  be  made  ont  by 
the  acts  of  the  parties.  It  does  not  appear  that  Mr. 
Fitzgerald  ever  showed  Mr.  Peacocke  the  letter  writ- 
ten by  the  former  on  the  28th  of  December,  so  that 
I  pass  by  the  effect  of  that  letter,  which,  however, 
only  amounted  to  an  assertion,  that  for  peace'  sake 
Mr.  Peacocke  wonld  take  the  lease,  bnt  without  the 
reservation  of  game,  which  was  at  once  refused.  If 
I  were  to  grant  the  prayer  of  the  petition  here,  and 
give  a  decree,  it  would  be  open  to  the  parties  to  dis- 
pute before  the  Master  what  shonld  be  the  terms  of 
the  lease;  for  it  is  not  disputed  but  that  only  the 
"  usual  clauses  "  are  to  be  contained  in  the  lease. 
Under  all  these  circumstances,  I  will  dismiss  the  peti- 
tion with  costs. 


Stolta  Court 

[Reported  by  WUttam  Woodlock,  Eaq.(  Banttftr  at.Lnr J 

Taylob  v.  Bunk—  July— Nov.  6,  1861, 
Will— Construction. 

Where,  after  a  lease  of  a  house  which  gave  the  lessee 
the  option  of  purchasing  the  lessor's  interest,  the 
testator  made  a  willy  which  contained  a  bequest  of 
the  purchase-money  in  case  the  tenant  should  exer- 
cise his  option.  Held,  that  the  house  passed  by  the 
will 

The  wUl  contained  a  bequest  of  "  all  cash "  which 
might  be  after  paying  testator's  legacies  and  debts. 
Held,  that  this  bequest  included  the  surplus  rents  of 
the  house  which  would  accrue  after  testator's  death, 
afterpayment  of  head-rent  and  an  annuity  created 
by  the  will,  and  that  those  surplus  rents  should  be 
held  on  the  trusts  of  the  will 

This  was  an  appeal  from  an  order  made  by  Master 
Brooke,  in  a  suit  for  the  administration  of  the  real 
and  personal  estate  of  Eyre  Massey  Eagle,  deceased* 
The  facts  of  the  case  were  as  follows: — The  testator, 
Eyre  Massey  Eagle,  was  possessed,  as  assignee,  of  a 
house  in  Grafton-street,  in  the  City  of  Dublin,  held 
under  a  lea*e  for  a  term  of  years  at  a  rent  of  £100 
a-year,  with  a  covenant  for  renewal.  Being  so  pos- 
sessed, he,  by  indenture  bearing  date  the  23rd  March, 
1620,  sub-demised  the  said  house,  with  the  appur- 
tenances, to  Michael  Kelly  and  Thomas  Kelly,  their 
executors,  administrators,  and  assigns,  to  hold  the 
same  to  the  said  Michael  Kelly  and  Thomas  Kelly, 
their  executors,  administrators,  and  assigns,  from  the 
28th  March  then  instant,  for  and  during  and  until  the 
full  end  and  term  of  94  years  from  thenceforth  next 
ensuing,  at  the  yearly  rent  of  £140  sterling.  This 
indenture  contained  a  covenant  by  the  said  Eyre 
Massey  Eagle,  that  in  case  the  said  Michael  Kelly 
and  Thomas  Kelly,  their  executors,  administrators,  or 
assigns,  should  at  any  time  during  the  continuance  of 
the  demise  be  disposed  to  reduce  or  fine  down  the  said 
thereby  reserved  rent  of  £140  sterling  to  the  yearly 
tent  or  sum  of  £100  sterling,  that  he,  the  said  Eyre 
Eagle,  his  executors,  administrators,  and  assigns, 
should  agree  thereto,  and  should  allow  them,  the  said 
Michael  Kelly  and  Thomas  Kelly,  their  executors, 


administrators,  or  assigns,  after  the  rate  of  £1 0  sterling 
for  every  £100  sterling,  which  they  should  pay  to  the 
said  Eyre  Eagle,  his  executors,  admisrratoro,  or  assigns* 
towards  fining  down  or  reducing  the  said  i  en t  of  £140 
sterling  to  the  said  sum  of  £100  sterling  a-year,  such 
payment  or  payments  to  be  made  on  the  25th  day 
of  March,  so  that  the  reduced  rent  should  commence 
payable  on  that  day;  and  that  no  less  sum  than  £100 
sterling  should  be  received  by  the  said  Eyre  Eagle, 
his  executors,  administrators,  or  assigns,  on  account 
of  such  reduction  of  rent;  and  that  as  soon  as  they, 
the  said  Michael  Kelly  and  Thomas  Kelly,  their  exe- 
cutors, administrators,  or  assigns,  should  have  re- 
duced or  fined  down  the  said  rent  of  £140  to  the 
said  rent  of  £100  sterling  per  annum,  after  the  rate 
and  in  manner  aforesaid,  be,  the  said  Eyre  Eagle, 
would  forthwith  convey  his  full  and  entire  title  and 
interest  in  the  premises  to  the  said  Michael  Kelly  and 
Thomas  Kelly,  their  executors,  administrators,  or 
assigns.  On  the  18th  September,  1842,  Eyre  Eagle 
made  his  will,  of  which  the  following  parts  are  ma- 
terial to  the  question  at  issue  on  this  appeal — "  I 
give,  devise,  and  bequeath  unto  my  nephew,  the  Rev. 
George  Edward  Eagle,  now  of  Rathgar-road,  in  the 
County  Dublin,  aud  to  my  son  George  Eagle,  of 
Burnett-place,  Drumcondra,  all  my  real  and  personal 
property,  of  what  nature  and  kind  soever,  upon 
the  trnats  following,  that  b  to  say,  I  give  and  be- 
queath to  my  wife  the  sum  of  twenty-five  pounds 
yearly,  to  be  paid  to  her  during  her  lifetime  out  of  the 
profit  rent  which  1  have  from  the  house  No.  14  Graf- 
ton street  in  the  City  of  Dublin;  but  in  case  Mr. 
Thomas  Kelly,  who  now  occupies  same,  should  here- 
after pay  the  sum  of  £400,  Irish  currency  (agreeable 
to  the  covenants  in  his  lease)  for  my  interest  in  said 
boose,  my  will  is,  that  my  executors  hereinafter  appointed 
do  place  said  sum,  together  with  whatever  sum  or 
sums  of  money  that  may  be  in  the  Bank  of  Ireland 
to  my  credit,  and  also  together  with  whatever  sum  or 
sums  that  may  appear  either  in  my  name  or  my 
grandchildren's  names  in  the  Savings'  Bank,  and  to- 
gether with  whatever  cash  may  be  bad,  after  paying 
my  just  debts,  funeral  expenses,  and  legacies  herein- 
after mentioned,  at  interest  on  good  security,  and  to 
pay  the  said  interest  to  my  said  wife  during  her  life- 
time; and  at  her  decease,  the  said  principal  sum  id 
to  be  disposed  of  as  follows:  one-half  thereof  to  be 
given  to  the  eldest  daughter  of  my  daughter  Matilda 
Bunn,  and  the  other  half  to  be  given  to  the  eldest 
daughter  of  my  son  George,  if  he  should  have  one 
before  the  eldest  daughter  of  my  said  daughter  Ma- 
tilda comes  of  age,  or  day  of  her  marriage;  and  in 
case  he  should  not  have  one,  the  said  last- mentioned 
half  is  to  go  to  the  second  eldest  daughter  of  my  said 
daughter  Matilda,  said  sums  to  be  respectively  paid 
them  on  their  attaining  their  respective  ages  of  twenty- 
one  years,  or  on  the  days  of  their  marriage,  which- 
ever shall  first  happen."  The  will  gave  several  le- 
gacies, and  continued:  "  My  will  is  that  my  executors 
do,  shortly  after  my  decease,  call  an  auction,  and  sell 
all  my  furniture,  house  linen,  and  wearing  apparel, 
with  the  exception  of  such  articles  as  I  have 
already  [sic  in  orig.J  hereby  bequeath  and  place  the 
fund,  after  payment  of  such  legacies  as  before  men- 
tioned, together  with  all  other  sums  mentioned  for 
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that  purpose,  at  interest  as  aforesaid  for  the  benefit  of 
my  said  wife  and  grandchildren ;  and  I  hereby  nomi- 
nate, constitute,  and  appoint  my  said  nephew,  the 
Rev.  George  E.  Eagle,  and  my  son  George,  executors 
of  this  my  last  will  and  testament."  The  testator 
died  without  having  revoked  this  will.  After  his  de- 
cease, the  interest  of  the  Messrs  Kelly  in  the  house, 
No.  14  Grafton -street,  was  evicted  for  nonpayment  of 
the  rent  reserved  in  the  sublease  of  the  23rd  March, 
1820,  and  a  lease  of  the  said  house  was  made  to 
Peter  Tharel.  Upon  the  petition  coming  before  the 
Master,  a  question  arose  upon  the  construction  of  the 
will  of  Eyre  Massy  Eagle,  the  petitioners,  who  were 
the  daughter  of  the  testator's  son  George  and  her 
husband,  contending  that  the  house  in  Grafton-street 
was  included  in  the  said  will,  and  that  the  female  pe- 
titioner was  entitled  to  one  moiety  of  the  said  be- 
quest; and  the  respondents,  who  represented  the  per- 
sonal estate  of  the  testator,  contending  that  the  testa- 
tor had  died  intestate  as  to  said  house.  The  Master, 
bj  his  decretal  order,  declared  the  petitioner  entitled 
to  one  moiety  of  the  said  bequest,  and  the  respondent, 
Marian  Eagle,  entitled  to  the  other  moiety  of  same, 
and  declared  the  same  to  be  a  residuary  bequest, 
which  included  the  interest  of  the  house  in  Grafton- 
street.  He  also  declared  the  respondent,  Matilda 
Bnnn,  chargeable  with  a  sum  of  £400  paid  to  her  by 
Peter  Tharel  as  a  fine  for  said  house,  subject,  how- 
ever, to  credits  to  be  allowed  her  out  of  the  same, 
and  gave  the  petitioners  their  costs  as  costs  in  the 
matter.  Against  this  order  the  respondents,  Matilda 
Bunn  and  Charles  Meredyth  Bunn,  appealed,  and 
sought  by  their  notice  that  the  said  order  should  be 
reversed,  and  that  instead  of  the  declaration  therein 
contained,  the  respondents  should  be  declared  entitled, 
in  equal  shares,  to  the  said  house  and  premises  in 
Grafton-street;  and  that  the  matter  should  be  referred 
back  to  the  Master  with  a  declaration  to  that  effect, 
and  that  the  respondents'  costs  of  the  present  appli- 
cation should  be  part  of  respondents'  costs  in  the 
matter. 

Brewster,  Q.C.  (with  him  J.  F.  Townsend),  for 
the  appellants,  contended  that,  on  the  terms  of  the  will, 
it  could  not  be  held  that  the  testator  intended  that  the 
house  should  pass.  All  that  he  contemplated  was,  that  his 
widow  should  have  £25  a- year  until  the  Kellys  exercised 
their  option  of  purchasing  the  lease.  The  following 
eases  show  what  will  or  will  not  pass  by  the  word 
u  money,*'  or  "  cash,"  which  is  that  used  in  the  pre- 
sent will: — Rogers  v.  Thomas  (2  Keen,  8);  Kendall 
t.  Kendall  (4  Buss.  360);  May  v.  Grave  (3  De  G. 
ASm.462);  Lowe  v.  Thomas  (5  De  G.  M'N.  & 
Gord.  315);  Manning  v.  PurceU  (2  Sm.  &  Gif. 
284).  The  testator  nad  provided  for.  his  wife  in  case 
the  option  to  purchase  was  not  exercised,  and  he  had 
not  intended  to  do  any  more. 

Warren,  Q.C.  (with  him  Blackham),  for  the  peti- 
tioner!, argued  that  by  the  bequest  of  the  £400  in 
case  the  option  to  purchase  was  exercised,  the  house 
itself  passed  if  the  option  was  not  so  exercised— 
Dowson  v.  Oaschoin  (2  Keen,  14);  Boys  v.  Morgan 
(3  M.  &  Cr.  661);  Wake  v.  Combes  (5  De  G.  & 
Sm.  678);   Wheder  v.  Thomas  (7  Jur.  N.S.  599). 

ChaUerton,  Q.C.,  for  Marian  Eagle,  one  of  the  re- 
apondents. 


Nov.  6th. — The  Master  of  the  Rolls  delivered  a  writ- 
ten judgment,  in  which,  having  stated  the  facts  of  the 
{  case,  and  the  question  between  the  parties,  he  said  that 
the  introductory  part  of  the  will  showed  an  intention  on 
the  part  of  the  testator  to  dispose  of  the  property 
upon  trust,  and  that  there  was  no  doubt  that  it  was 
intended  by  the  testator  that  the  trust  should  be  co- 
extensive with  the  devise.  George  Eagle  was  not  in- 
tended to  take  beneficially.  As  the  testator  had  do- 
vised  and  bequeathed  all  his  property,  George  Eagle 
could  not  have  claimed  as  next  of  kin. — Gray  v.  Gray 
(11  Ir.  Oh.  219)*  The  first  question  which  arose  was, 
whether,  as  neither  of  the  Kelly's  exercised  the  op- 
tion given  to  them,  the  bequest  of  the  £400  could  be 
considered  as  a  bequest  of  the  house,  or  whether  the 
testator  was  to  be  considered  as  having  died  intestate 
as  to  the  house?  If  a  testator  made  a  lease  with  a 
clause  giving  to  the  tenant  the  option  of  purchasing 
the  interest  of  the  lessor,  and  then  devised  his  rever- 
sion,  and  after  the  testator's  death,  the  tenant  exer- 
cised the  option,  the  devisee  was  entitled  to  the  pur- 
chase-money. It  was  otherwise  if  a  person  made  a 
will  devising  a  particular  estate,  and  afterwards  en- 
tered into  a  contract  giving  an  option  of  purchase  of 
the  estate,  which  option  is  exercised  after  the  testator's 
death.  In  the  latter  case  the  devisee  would  not  be 
entitled  to  the  purchase-money. — Weeding  v.  Weeding 
(1st  Johns.  &  Hem.  124).  The  principle  was,  that 
when  by  a  will  made  after  a  contract  giving  a  person 
the  option  to  purchase  the  testator's  interest,  the  tes- 
tator devised  the  subject  matter  of  the  contract  with- 
out referring  to  the  contract,  there  was  considered  to 
be  a  sufficient  indication  of  an  intention  to  pass  the 
property.  In  one  of  the  cases  referred  to,  the  con- 
tract was  before  the  will ;  in  the  other,  after.  In  the 
present  case,  his  Honour  was  of  opinion,  although  the 
question  was  not  free  from  doubt,  that  tho  testa- 
tor intended  to  dispose  of  all  his  property,  and  that 
the  house  should  pass.  There  was  another  ground 
upon  which  the  decision  of  the  Master  was  right. 
The  trustees  had  received  the  rent.  After  paying  the 
£25  a- year  and  the  head  rent,  the  small  surplus  re- 
ceived would  come  within  the  words  of  the  will, 
"  whatever  cash  may  be  had  after  paying  my  just 
debts,  funeral  expenses,  and  legacies  hereinafter  men- 
tioned." If  so,  that  surplus  should  be  invested  on 
the  trusts  of  the  will.  There  was  nothing  to  show 
that  the  term  "  cash  "  was  to  be  restricted  to  rent  re- 
ceived in  the  testator's  lifetime.  If  the  testator  had 
used  the  word  "  money "  instead  of  "  cash,"  there 
could  be  no  doubt  upon  the  matter.  The  cases  on  the 
subject  were  collected  in  1st  Jarm.  ou  Wills,  736. 
He  was  of  opinion,  then,  that  either  the  house  passed 
by  the  beqnest  of  the  £400,  or  that  the  snrplus  rents 
and  profits  were  subject  to  be  invested  on  the  trusts 
of  the  wilL  On  either  ground,  he  affirmed  the  Mas- 
ter's decision;  and  as  the  appellants  had  no  right  to 
sustain  the  motion,  he  should  refuse  it  with  costs. 
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t  Retorted  by  WUUm  WoodJock.E^,,  BarrlttaMt.lftW.3 

Johnstone  v.  Sloans.—^ Nov.  12. 

Pleading — Embarrassing  defence — Infancy — Affida- 
vit— Costs. 

Where,  to  a  count  for  work  and  labour,  the  dejen- 
dant  pleaded  that  the   work   and  labour  were 

.  done  in  consequence  of  a  contract  with  a  third  per- 
son, and  not  at  the  request  of  the  defendant,  and 
that  at  the  time  the  work  and  labour  were  done  the 
defendant  was  an  infant,  the  court  set  the  defence 
aside  as  embarrassing,  but  allowed  the  defendant 
.to  amend  upon  payment  of  costs  of  the  motion. 

Plaintiff  had  made  for  the  purpose  of  the  motion  an 
affidavit  as  to  the  merits  of  the  case*  Held,  that 
the  costs  of  this  affidavit  should  be  excepted  from 
the  costs  of  the  motion  which  were  to  be  paid  by  the 
defendant 

This  was  a  motion  to  set  aside  defences  as  embar- 
rassing. The  action  was  brought  by  schoolmistresses 
against  their  former  pupil  to  recover  expenses  of 
teaching.  The  defect  in  the  pleadings  complained  of 
Is  sufficiently  illustrated  by  the  second  defence  to  the 
second  paragraph  of  the  summons  and  plaint  This 
paragraph  was  for  work  and  labour,  and  the  second 
defence  to  it  stated  that  the  work  and  labour  men- 
tioned in  the  second  paragraph  of  the  summons  and 
plaint  were  performed  in  consequence  of  a  contract 
entered  into  by  the  plaintiffs  with  George  Sloane,  the 
acting  trustee  of  the  defendant's  father's  will,  and  at 
his  instance  and  request,  and  not  at  the  request  of 
the  plaintiff,  and  that  at  the  time  of  the  performing 
of  the  work  and  labour,  the  said  defendant  was,  and 
still  was  an  infant,  under  the  age  of  twenty-one 
years. 

4  Falhiner  for  the  plaintiffs. — This  is  at  once  a 
traverse  of  the  contract,  and  also  a  special  plea  of 
infancy.  To  every  plea  of  infancy  there  is  a  replica- 
tion of  necessaries,  and  here  if  we  were  to  put  in  a 
replication  traversing  the  want  of  request  there  would 
he  nothing  on  the  record  to  raise  the  point  of  neces- 
saries. The  plea  here  is  doable.  We  have  an  affidavit 
as  to  the  merits  of  the  case.  This  is  to  show  that 
our  application  is  not  merely  formal  There  is  also 
an  affidavit  in  reply  to  this  by  the  defendant. 

J.  Thompson  for  the  defendant — The  law  as  to 
infancy  is  given  in  Chitty  on  Contracts,  137,  last 
edition.— Duncomb  v.  Tichridge  (AL  94).  The 
defence  shows  that  the  defendant  was  an  infant  at 
the  time  of  the  contract  If  necessary,  the  averment 
of  infancy  may  be  rejected.  The  traverse  of  the  con- 
tract is  the  substantial  defence.  At  all  events  the 
court  wOl  give  leave  to  amend. — Clarke  v.  Scully 
(5th  Ir.  Jar.  K.  S.  96). 

Falhiner  replied. 

Lkfbot,  C.J. — This  defence  is  a  violation  of  one 
of  the  fundamental  rules  of  pleading.  It  is  at  once  a 
traverse,  and  a  plea  in  confession  and  avoidance.  The 
plaintiff,  therefore,  must  succeed  in  his  application,  bnt 
we  will  allow  the  other  party  to  amend  as  he  may  be 
advised,  paying  the  costs  of  the  motion,  excepting  the 


costs  of  the  affidavit,  which  was  unnecessary  for  the 
motion, 

Rule  accordingly. 


Banks  v.  Jordan — Nov.  12,  1861. 

Practice — Setting  aside  a  sham  defence. 

The  court  set  aside  a  defence  which  was  shown  by 
-affidavit,  and  by  the  admissions  of  the  defendant 
made  after  action  brought,  to  be  a  sham,  and  which 
was  irregular  by  reason  of  no  notice  or  copy  of 
the  defence  having  been  served  on  the  plaintiff's  at" 
torney,  as  required  by  section  45  of  the  Common 
Law  Procedure  Act  (Ireland),  1853. 

Dames  moved  to  set  aside  the  defence  in  this  case, 
and  for  liberty  to  mark  judgment,  on  the  ground  that 
the  defence  had  been  irregularly  filed,  and  that  a  copy 
of  it  had  not  been  served  as  required  by  the  practice 
of  the  court,  and  also  upon  the  ground  that  it  was  a 
sham  defence.  The  action  was  brought  upon  a  bill  of 
exchange  by  drawer  against  acceptor.  The  summons 
and  plaint  had  been  served  in  September;  and  sub- 
sequently to  its  service,  the  defendant  had  written  to 
the  plaintiff's  attorney,  admitting  the  debt,  and  asking 
for  time.  The  plaintiff's  attorney,  on  the  day  after  that 
on  which  he  was  entitled  to  mark  judgment,  had  gone 
to  the  office  for  the  purpose  of  doing  so,  but  had  then 
discovered  that  on  the  previous  day  a  defence  had 
been  filed,  of  which,  ho#wever,  no  copy  had  been 
served  on  the  day  of  filing.  The  defence  was  simply 
non-acceptance  of  the  bill  The  plaintiff's  attorney 
at  once  served  notice  of  the  present  motion;  and  sub- 
sequently to  the  service  of  that  notice  on  the  de- 
fendant's attorney,  notice  of  defence  and  copy  were 
served.  Counsel  now  relied  on  section  45  of  the 
Common  Law  Procedure  Act  of  1853  to  show  that 
the  defence,  no  copy  having  been  served  in  time,  was 
irregular,  and  also  apon  the  defendant's  admission  of 
the  debt,  as  stated  above,  which  appeared  by  the  affi- 
davit of  plaintiff's  attorney. — Stokes  v.  ffartnett  (10 
Ir.  C.  L.  Rep.,  App.  xx.) 

Bond  Coxe,  for  the  defendant,  contended  that  the 
defence  had  been  regularly  filed,  although  not  served; 
that  notwithstanding  the  defence,  the  plaintiff  was  not 
delayed,  inasmuch  as  he  was  still  in  time  for  trial  at 
the  sittings  after  this  term;  that  as  to  the  falsity  of 
the  defence,  that  was  a  matter  which  the  court  would 
not  try  upon  affidavit,  and  that  the  present  motion 
was,  in  feet,  an  attempt  to  give  a  retrospective  ope- 
ration to  the  recent  Bills  of  Exchange  Act,  24  &  25 
Vict  c  43.  ♦ 

Lefrct,  C.J. — The  result  of  the  argument  is  this, 
that  the  defendant  has  regularly  filed  a  sham  plea; 
that  is  what  it  cornea  to,  supposing  the  argument  to 
be  well  founded  Now,  as  to  the  right  to  file  such  a 
plea,  I  do  not  apprehend  that  the  statute  was  intended 
to  give  any  right  of  the  sort;  and  at  the  common 
law  there  was  no  such  right;  for  as  long  as  I  can  re- 
member the  court  has  always  exercised  the  jurisdiction 
of  setting  aside  what  was  called  a  M  horse-plea,"  that  is, 
a  sham  plea  filed  merely  for  the  purpose  of  delay, 
and  not  for  the  purpose  of  trying  a  right  or  of  get- 
ting a  trial  to  ascertain  what  the  just  rights  of  the 


THE  IRISH  JURIST. 


29 


plaintiff  were.  Under  these  circumstances,  I  do  not 
hesitate,  in  the  present  case,  to  exercise  this  jurisdic- 
tion, which  was  not  taken  away  by  the  statute.  That 
statute  certainly  does  not  give  a  right  to  the  defend- 
ant to  file  each  a  sham  plea,  however  formally  it  may 
be  done.  We,  therefore  are  of  opinion  that  the 
motion  should  be  granted,  with  costs. 

O'Brien,  J,  concurred. — The  documents  here,  the 
defendant's  letters,  show  that  the  plea  is  a  sham 
one. 

Hates,  J. — I  agree  with  what  has  fallen  from  the 
other  members  of  the  court;  but  I  think  that  the 
question  ought. also  to  be  decided  on  the  ground  of 
the  defendant's  irregularity  in  point  of  practice;  and 
on  that  latter  point  I  should  like  to  say  a  word,  lest 
it  should  be  supposed  that  our  silence  goes  to  approve 
of  the  practice  which  has  been  adopted  in  this  case. 
It  has  been  said  for  the  defendant,  that  the  defendant 
may  file  a  defence  until  judgment  is  marked;  and  an- 
other principle  has  also  been  stated,  namely,  that  the 
defence  is  only  to  be  taken  as  filed  from  the  moment 
that  notice  of  its  filing  and  a  copy  of  it  have  been 
served.  Those  are  very  good  principles,  but  then 
from  them  the  defendant  derives  another  principle,  and 
he  says,  "  I  will  take  care  that  the  plaintiff  shall  not 
mark  judgment,  by  putting  a  plea  upon  the  file;  and 
farther,  I  will  not  give  the  plaintiff  any  notice  of  that 
defence, so  as  to  prevent  him  from  marking  judgment." 
Now  that  is  not  the  correct  practice;  and  from  the 
moment  the  plaintiff  went  to  the  office  to  mark  judg- 
ment, no  notice  of  a  defence  having  been  given  to 
him,  from  that  moment  he  had  a  right  to  come  here 
to  call  on  the  court  to  give  him  authority  to  mark 
judgment  notwithstanding  the  defeat*  which  he  found 
upon  the  file.  I  am  of  opinion  that  the  defence 
should  be  set  aside,  with  costs. 
Fitzgerald,  J.,  concurred. 


CLiabt  v.  Hopper. — Nov.  25. 

Practice — Setting  aside  defence  as  a  shank 

Defence  set  aside  as  a  sham. 

M.  B.  Smith  moved  that  the  defence  filed  to  the 
summons  and  plaint  should  be  set  aside  as  irregular, 
and  as  being  a  sham,  and  that  the  plaintiff  should  be 
at  liberty  to  mark  judgment  The  summons  and 
plaint  consisted  of  two  counts — one  for  rent  upon  a 
demise;  the  other  for  use  and  occupation.  To  the 
first  paragraph  the  defendant  had  pleaded  that  the 
defendant  had  not  let  the  premises  as  alleged;  to  the 
second,  that  the  occupation  was  not  by  the  plaintiff's 
permission*  The  plaintiff's  attorney  had  gone  to 
mark  judgment,  but  had  found  that  the  defences 
stated  above  had  that  day  been  put  upon  the  file. 
He  then  on  the  same  day  had  served  notice  of  the 
present  application,  and  after  the  service  of  that  no- 
tice, but  still  on  the  same  day,  notice  of  the  filing  of 
the  defence  and  a  copy  had  been  served.  A  letter  of 
the  defendant's  was  read,  written  before  action  brought, 
admitting  the  debt,  and  asking  for  time. 

There  was  no  appearance  for  the  defendant. 

Pi*  Oubiam.— Grant  the  motion. 


O'Bbubt  v.  Taqqabxt.—Nov.  25. 

Practice—Setting  aside  defence  ^ts  a  sham. 
Where  the  defence  put  in  was  a  simple  traverse  of  a 

material  allegation  in  the  summons  and  plaint,  and 
.    did  not  introduce  any  new  matter,  and  was  regular 

in  all  respects,  the  Court  refused  to  set  it  aside  as 

a  sham  defence. 
Principles  on  which  the  Court  acts  in  setting  aside  or 

refusing  to  set  aside  defences  as  shams. 


Brady  Q.C.,  moved  that  the  defence  filed  in  this  < 
should  be  set  aside  as  being  false  and  a  sham,  and 
that  the  plaintiff  should  be  at  liberty  to  mark  judg- 
ment. The  action  was  for  rent  on  a  demise.  The 
defence,  which  was  perfectly  regular,  was  that  the 
plaintiff  did  not  let  the  lands  as  alleged.  There  was 
an  affidavit,  on  the  part  of  the  plaintiff;  stating  that 
the  rent  was  due,  and  showing  that  the  defendant  bad, 
by  notice  before  action  brought,  offered  to  surrender 
the  lands  of  the  plaintiff,  the  notice  stating  that  the 
defendant  held  the  lands  of  the  plaintiff  under  the  de- 
mise, and  at  the  rent  stated  in  the  summons  and  plaint. 
Counsel  cited  Stokes  v.  Hartnett,  (10th  Ir.  Com.  Law 
Rep.  App.  xx.),  and  Banks  v.  Jordan,  (supra\) 

Beyfagh,  for  the  defendant,  contrd. — This  defence 
cannot  be  set  aside.  The  distinction  is,  that  when  yon 
simply  traverse  matter  alleged  in  the  summons  and 
plaint,  that  is  a  right  which  defendant  has  to  put  the 
plaintiff  npon  proof  of  his  case;  but  if  you  introduce 
new  matter,  you  run  the  risk  of  having  the  defence 
set  aside,  if  the  new  matter  is  false.  In  the  cases 
cited  on  the  other  side  there  was  an  irregularity  in  the 
defence,  and  the  court  laid  hold  of  that  irregularity. 
The  law  on  the  subject  is  fuHy  stated  in  (TDonneil  v. 
BeOly  (1 1th  Ir.  C.  L.  Rep.  329).  He  also  cited  2«d 
Ferg.  Pr.  268;  Nutty.  Bush  (4th  Sxch.  Rep. 491); 
and  La  Forest  v.  Langan  (4th  DowL  Pr.  Caa.  642). 

Brady,  Q.C,  replied. 

Lefrot,  0.  J. — To  grant  this  motion  would  be  to 
stretch  the  rule  which  has  been  long  and  widely  acted 
upon  by  the  superior  courts.  It  would  be  stretching 
that  rule  to  make  it  applicable  to  a  case  of  a  very  dif- 
ferent character,  and  for  a  very  different  purpose  from 
that  for  which  it  has  been  introduced  and  acted  upon. 
That  rule  is,  that  the  defendant  shall  not,  by  setting  - 
up  a  mere  sham  defence  of  the  insufficiency  and  false- 
hood of  which  there  can  be  no  doubt,  obstruct  the 
plaintiff  in  the  trial  of  his  right,  or  delay  him  in  the 
prosecution  of  it  It  is  now  sought  to  carry  this  rule 
to  this  length,  that  the  court  is  to  try  the  issue 
between  the  parties  upon  affidavits.  Now,  the  court 
will  do  no  snch  thing.  If  matters  of  fact  are  in  dis- 
pute between  the  parties,  then  those  matters  are  to  be 
tried  upon  a  traverse  by  a  judge  and  jury;  or  if  there 
is  any  matter  of  defence  which  can  avoid  the  state- 
ments in  the  summons  and  plaint,  the  defendant  con- 
fesses and  avoids,  by  an  allegation  of  the  new  matter 
so  brought  forward,  and  if  that  matter  is  so  false  as 
that  it  deserves  the  name  of  a  sham  plea,  the  court 
will  then  deal  with  it  as  snch;  as,  for  instance,  if  the 
party  says  that  there  is  in  the  same  court  a  judgment 
recovered  upon  the  same  subject  matter  between  the 
same  parties,  and  if  he  pleads  that  in  avoidance  of  a 
second  action,  and  in  feet  no  each  judgment  exists, 
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that  would  be  a  sham  plea  upon  which  the  court  could 
act;  it  has  within  itself  the  means  of  ascertaining  that 
it  is  a  sham  plea.     So,  if  a  defence  is  so  pleaded  in 
point  of  law  that,  on  the  face  of  it,  it  is  a  sham  plea, 
an  absurdity,  one  that  could  not  bear  argument  for 
a  moment,  the  court  will  set  it  aside ;  for  a  legal  sham 
is  just  as  objectionable  as  a  matter-of-fact  sham,  and 
they  will  both  be  treated  by  the  court,  when  the  court 
finis  one  or  the  other,  as  shams.    But  to  do 'so  is  not 
to  interfere  with  the  right  which  the  party  has  to  tra- 
verse a  substantive  allegation  made  by  the  plaintiff. 
That  is  to  be  tried  by  a  jury,  not  on  affidavit,  nor  has 
the  plaintiff  a  right  to  compel  the  defendant  to  support 
his  allegation  by  an  affidavit.     He  cannot  come  in  and 
by  his  motion  compel  the  defendant  to  make  an  affi 
davit     Here  the  defendant  has  made  no  affidavit  veri- 
fying his  plea,  nor  is  he  bound  to  do  so.   To  hold  that 
he  was  so  bound  would  be  to  throw  upon  him  a  burden 
which  the  Legislature  has  not  thrown  upon  him.  This 
is  a  principle  which  has  been  acted  upon  in  many 
modern  cases,  and  this  court  has  has  not  decided  any- 
thing conflicting  with  it,  nor  does  it  claim  any  juris- 
diction of  trying  the  rights  of  parties  upon  affidavits,  or 
of  requiring  a  party  to  make  an  affidavit  to  sustain  his 
pleading,  where  the  Legislature  has  not  required  it; 
but  the  court  did  in  the  case  before  it,  of  Stokes  v. 
Hartnctt,  see  that  the  defeuce  there  was  a  mere  sham 
plea,  and  it  made  a  conditional  order  to  give  the  party 
an  opportunity  of  setting  the  court  right;  but  our  de- 
cision has  been  very  much  mistaken  if  it  is  supposed 
that  it  carried  this  question  beyond  what  the  autho- 
rities allow,  and  beyond  that  I,  for  one,  will  certainly 
net  go. 

*9'Brien,  J,— Without  again  going  over  the  ground 
seated  by  my  Lord  Chief  Justice,  I  may  say  that  the 
present  motion  appears  to  be  something  like  one 
Wore  the  passing  of  the  Common  Law  Procedure 
Act,  to  take  a  plea  of  non  est /actum  off  the  file.  No 
instance  has  been  shown  in  which  the  court  has  done 
so.  The  distinction  is  manifest  between  the  case 
-where  there  is  a  traverse  of  a  material  averment  in  the 
plaintiff's  declaration,  and  the  case  of  setting  up  some 
substantive  averment  of  new  matter  as  a  defence. 
The  defendant  has  a  right  to  put  the  plaintiff  on  proof 
of  his  case,  and  that  is  all  that  has  been  done  in  the 
present  instance.  It  may,  perhaps,  be  right  to  extend 
the  provisions  of  the  Act  of  last  session,  relating  to 
bills  of  exchange  to  other  cases,  bur  until  that  is  done 
we  cannot  interfere. 

Fitzgerald,  J. — All  the  courts  have  refused  to  try 
cases  npon  affidavits,  because  to  do  so  would  be  to 
usurp  the  province  of  a  jury  in  deciding  matters  of 
fact.  There  are  cases  in  which  the  courts  have  no 
doubt  set  aside  defences  as  false,  but  in  all  tbose  cases 
.  it  will  be  found  that  the  courts  have  required  some- 
thing more  than  mere  abstract  falsity  in  the  defences 
which  they  were  asked  to  set  aside.  If  my  memory 
does  not  deceive  me,  when  the  Common  Law  Proce- 
dure Act  was  before  the  House  of  Lords,  it  was  pro- 
posed that  the  plaintiff's  matter  of  declaration  should  be 
required  to  be  verified  by  affidavit,  and  that  the  de- 
fendant's defence  should  also  be  verified  in  the  same 
manuer.  Both  propositions  were  lost,  subject  to  an 
exception  in  the  case  of  defences  to  which  1  shall  refer. 
The  plaintiff V  cose  may  be  completely  false,  and  I 


have  yet  to  learn  that  we  can  set  aside  a  declaration 
merely  upon  a  suggestion  of  its  falsehood.     The  de- 
fendant is  in  the  same  way  left  at  liberty,  except  in 
this  one  particular,  that  if  he  wants  to  plead  several 
matters,  the  Legislature  has  obliged  him  to  make  a 
general  affidavit,  that  the  defences  he  seeks  to  put  in 
are  true  in  substance  and  fact,  and  if  the  court  give 
the  leave,  and  the  defences  afterwards  appear  to  be 
manifestly  false,  perhaps  then  the  court  may  discharge 
the  rule  it  has  previously  made.     That,  however,  is  a 
matter  into  which  I  need  not  go;  but  where  there  isv 
only  one  defence  to  be  put  in,  the  court  has  no  power 
to  require  that  one  defence  to  be  verified  by  affidavit. 
It  is  often  the  case  that  the  defendant  has  no  other 
means  of  raising  a  serious  question  of  law,  bnt  by 
traversing  a  material  averment  in  the  summons  and 
plaint    Then,   too,  under  the  83rd  section  of  the 
Common   Law  Procedure   Act,   if  a  pleading  is  so 
framed  as  to  prejudice,  embarrass,  or  delay  the  fair 
trial  of  the  action,  the  court  may,  upon  motion,  set  it 
aside.     If  it  had  been  intended  that  the  court  should 
try  a  case  upon  affidavits,  why  does  not  the  section  go- 
on  to  add  the  case  in  which  it  should  manifestly  ap- 
pear that  the  defence  was  false?     By  confining  the 
power  of  the  court  to  the  three  cases  enumerated  in 
the  section,  it  appears  to  me  that  the  Act  adopts  the 
old  rule.     For  these  reasons  I  concur  in  the  decision 
at   which  the   Court  of  Exchequer  arrived,  in   the 
case  cited  by  Mr.  Beytagh,  and  in  the  reasons  given 
by  the  Chief  Baron.     I  think,   too,  that  the   same 
question  has  been  discussed,  and  decided  in  the  same 
way,  in  the  Court  of  Common  Pleas,  and  it  is  desira- 
ble that  there  should  be  an  uniformity  of  decision  in  all 
the  courts.     ' .  *  " 

Hates,  J.,  concurred 

Motion  refused  with  costs* 


Court  of  Common  ^Inw. 

[Reported  by  J.  Field  Jobnrton,  Esq.,  BarrUter.jft.Law.3 

Montgomery  v.  Meddleton. — Nov.  13. 
Pleading  several  defences. 
When  one  of  the  pleas  in  the  defence  is  applicable  to 
more  than  one  of  the  counts  in  the  summons  and 
plaint,  it  is  desirable  that  it  should  be  inserted  only 
once,  and  the  counts  to  which  &  is  an  answer  be 
specified,  and  not  that  the  plea  should  be  repeated 
severally  as  many  times  as  there  are  counts  to  which 
it  is  an  answer. 
This  was  an  action  for  the  price  of  a  cargo  of  grain. 
The  contract  contained  a  condition,  that  if  the  vessel 
containing  the  cargo  did  not  reach  Sligo  by  the  20th 
of  June,  the  contract  should  be  void.     The  substan- 
tial question  was  the  meaning  of  "  arriving  at  Sligo." 
The  summons  and  plaint  contained  ten  counts. 

Purceil,  for  the  defendant,  obtained  leave  to  plead 
a  traverse  of  all  the  counts  in  the  summons  and 
plaint — to  the  first  nine,  a  plea  that  the. contract  was 
subject  to  a  condition,  and  that  the  condition  was  not 
performed  ;  and  to  the  third  and  fifth  counts,  a 
traverse  of  the  allegation  that  the  plaintjfis  were 
ready  and  willing  to  deliver. 
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Per  Christian,  J. — It  is  desirable  that  when  one 
of  the  pleas  in  the  defence  is  applicable  to  more  than 
one  of  the  counts  in  the  summons  and  plaint,  it 
should  be  inserted  only  once,  and  the  counts  to  which 
it  is  an  answer  be  specified,  and  not  that  the  plea 
should  be  repeated  severally  as  many  times  as  there 
are  counts  to  which  it  is  an  answer. 


Beattt  v.  Porter — Nov.  15. 

New  trial — Unsatisfactory  verdict— Bill  of  Sale. 

Where  a  defendant  having  been  sued  as  executor  de 
son  tort%  pleaded  plene  administravit,  and  in  sup* 
port  of  his  plea  put  in  evidence  a  bill  of  sale,  by 
which  the  deceased  had  in  his  lifetime  conveyed  to 
him   his   household  furniture    in  discharge  of  a 
debt  due  by  him  to  the  defendant,   and  the  jury 
fund  that  the  bill  was  executed  bona  fide,  but  that 
possession  was   not  given    bona  fide,    the  court 
granted  a  new  triaL 
The  plaintiff  sued  the  defendant  as  executor  de  son 
tort  of  one  Walsh,  deceased,  and  obtained  a  verdict 
for  £7 1.     The  defendant  pleaded  plene  administravit, 
and  at  the  trial  he  relied  on  a  bill  of  sale,  by  which, 
in  consideration  of  an  antecedent  debt  of  £'154  10s.9 
owing  by  Walsh  to  the  defendant,  Walsh  conveyed 
to  the  defendant  his  household  furniture,  plate,  horses, 
cattle,  &c.     There  was  evidence  given  by  the  plaintiff 
one  Pilles;  that  the   lease  contained  a  clausTtbat    t0  show  that  the  possession  was  not  transferred  con- 
PUles  should  lodge  £100  as  security  for  performance  !  curreVl,y  w,th  the  «ecntioa  of  the  bill  of  sale,  which 
of  the  covenants  in  it;  that  £100  was  sTlodged  by  j  contlaine^  n?  condttI0»  °?  the  face  of  it,  bnt  purported 
Pilles;  that  Pilles  afterwards  assigned  his  interest  in  j  *?  be  aj)Solute:    .lhefc "S  ]f  *  the  ^  *£ 
tbe  said  lease  to  Jones,  who  assigned  to  the  plaintiff; !  *"*-*!*  ^etherAl  the  ""  of  *ale  was  e.XCcnted 
that  the  plaintiff  being  about  to  sell  his  interest  to  one  ;  bona  fide  f-Secondly,  whether  the  possession  was 
Robinson,   the   defendant   wrote   to   Robinson,   ^\^^tam^t-^iurj^^a^m^ 

in  the  affirmative,  and  the  second  in  the  negative. 


Ckkan  v.  Gamble.— Not.  13. 

Slander  of  tide — Embarrassing  plea. 

In  an  action  for  slander  of  title,  a  defence,  which  con- 
tains a  short  abstract  of  title  on  the  face  of  it,  will 
not  be  set  aside  as  embarrassing. 

The  first  count  of  the  summons  and  plaint  set  out 
that  on  the  14th  of  March,  1854,  Andrew  Gamble 
demised  the  lands  in  question  for  a  term  of  years  to 


stated  that  he  would  do  well  to  inquire  into  the  plain- 
tiff's title.  The  second  count  complained  that  when 
tbe  plaintiff  was  in  treaty  with  Thomas  Todd  for  tbe 
sale  of  his  interest  in  the  said  lease,  the  defendant 
said  to  Todd  that  defendant's  fi  ther,  the  said  Andrew 
Gamble,  was  only  tenant  for  life  of  the  lands  he  had 
leased  to  Pilles;  that  the  said  Todd  must  take  out  a 
new  lease;  that  defendant  would  be  content  with  the 
said  Todd  as  a  tenant,  but  that  the  title  which  the 
said  Tudd  was  about  to  purchase  from  the  plaintiff 
was  worth  nothing.  To  both  the  counts  in  the  sum- 
mons and  plaint  the  defendant  pleaded,  with  other 
pleas,  that  prior  ro  the  year  1854,  one  Nicholas 
Gamble  was  seised  or  possessed  of  the  lands  in  the 
summons  and  plaint  mentioned,  under  a  lease  bearing 
date  1780,  for  three  lives,  with  a  covenant  for  per- 
petual renewal,  and  being  so  seised  or  possessed,  the 
said  Nicholas  Gamble  conveyed  the  said  lands  to 
trustees,  in  trust  for  himself  for  life,  and  from  and 
after  the  decease  of  the  said  Nicholas  Gamble,  in 
trust  for  the  children  of  the  said  Nicholas  Gamble  for 
life,  in  manner  and*  priority  thereby  specified,  that 
Andrew  Gamble,  in  the  summons  and  plaint  men* 
tioned,  was  tenant  for  life  of  the  said  lands,  under  and 
by  virtue  of  the  said  conveyance,  and  being  so  pos- 
sessed, died  subsequently  to  the  year  1854,  and  sub- 
sequently to  the  execution  of  the  said  lease  to  Pilles, 
leaving  the  defendant  and  four  other  children  him 
surviving,  that  the  term  so  granted  to  the  said  Pilles 
in  the  year  1854  had  expired,  and  that  since  the 
decease  of  the  said  Andrew  Gamble,  the  defendant 
had  been  in  receipt  of  the  rents  of  the  said  lands. 

(PReardon  for  the  plaintiff  moved  that  this  defence 
be  set  a?ide  as  argumentative  and  embarrassing,  and 
containing  inferences  of  law. 

Kelly,  contra. 

No  rule  on  the  motion* 


and  the  second  in  the 
Hughes  B.,  held  that  these  findings  amounted  to  a 
verdict  for  the  plaintiff. 

Joy,  Q.C — having  obtained  a  conditional  order  for 
a  new  trial  at  the  beginning  of  the  present  term, 

MBlain  showed  came,  and  relied  on  Edwards  v. 
Hasben  (2  Term  Reports,  587),  as  governing  the 
present  case. 

Joy,  Q.C.  (with  him  Vance)  in  support  of  the 
order,  quoted  Burling  v.  Paterson  (9  Carrington  and 
Payne,  570);  Gale  v.  Burnett,  (7  Q.  B.,  850);  Cook 
v.  Walker  (25  Law  Times,  51). 

The  Court. — There  must  be  a  new  trial  in  this 
case,  on  the  ground  that  the  verdict  is  unsatisfactory. 
It  is  unintelligible. 

Bute  absolute. 


.   Whites-tone  v.  Smith. — Nov.  20. 

Summary  jurisdiction— Justices'*  Warrant  to  distrain. 

Where  a  warrant  to  distrain,  made  by  justices  acting 
under  the  9  and  10  Vic,  c  292,  s.  45,  and  14  and 
15  Vic,  c.  93,  s.  32,  had  been  anticipated  by  an 
executive  creditor  of  a  defaulting  officer  of  the 
Water jord  Harbour  Commissioners,  and  an  ap- 
plication was  made  to  the  summary  jurisdiction  of 
the  court  to  set  aside  the  execution,  and  direct  the 
sheriff  to  pay  over  the  proceeds  to  the  secretary  of 
the  Barbour  Commissioners,  on  the  ground  tliat 
the  justices9  warrant  amounted  to  a  writ  of  Levari 
facias,  and,  therefore,  at  common  law  bound  the 
goods  of  the  defendant  from  the  time  of  its  delivery 
to  the  constable,  and  also  on  the  ground  of  fraud 
and  collusion  by  the  defendant,  in  permitting  his 
goods  to  be  seized  by  the  execution  creditor  ajter 
'  the  warrant  had  been  issued  by  the  justices.  The 
.  court  refused,  the  application* 
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Such  a  warrant  to  distrain  is  not  a  wit  of  levari 

Jacias* 
The  facts  of  this  case  were  as  follows: — The 
defendant,  Smith,  had  been  an  officer  in  the  employ- 
ment of  the  Waterford  Harboar  Commissioners, 
and  being  a  defaulter  to  a  considerable  amount,  he 
was  summoned  before  the  justices  on  the  25th  of 
October,  1861.  The  same  day  a  warrant  to  distrain 
his  goods  and  furniture,  was  signed  by  the  major, 
acting  under  the  9  and  10  Vic*,  c  292,  s.  45 ;  but  on 
the  following  day  a  second  warrant  was  made  out  and 
signed  by  two  of  the  justices,  and  given  to  a  sub- 
inspector  of  constabulary  to  execute.  On  the  22nd 
of  October,  'a  summons  and  plaint  was  served  on  the 
defondant  by  the  plaintiffs,  Whitestone  and  Thornton, 
who  were  the  executors  of  the  defendant's  deceased 
brother,  and  on  the  25th  of  October,  a  consent  for 
judgment  was  signed  by  the  defendant's  attorney, 
acting  on  his  behalf.  The  constates  who  had  custody 
of  the  warrant  were  unable  to  obtain  entrance  into  the 
defendant's  house,  until  the  bailifls  of  the  execution 
creditor,  by  pretending-to  attempt  an  entrance  through 
the  window  with  a  ladder,  decoyed  them  away  from 
the  door,  which  was  then  opened  by  those  inside,  and 
the  goods  seized  by  the  execution  creditor. 

Solicitor- General  (Lawson,  Q.CJ  under  these 
circumstance*  applied  to  the  summary  jurisdiction  of 
the  court,  on  behalf  of  the  secretary  of  the  Harbour 
Commissioners,  to  have  the  execution  set  aside,  and 
the  sheriff  directed  to  pay  over  the  proceeds  to  him. 
The  justices'  warrant  is  a  writ  of  levari  facias,  and 
whether  governed  by  the  Statute  of  Frauds  or  not, 
bound  the  goods  of  the  defendant  from  the  time  of  its 
delivery  to  the  sub-inspector.  The  property  did  not 
pass  in  such  a  manner  as  to  sustain  an  action  at  law, 
but  the  goods  were  bound  from  the  delivery  of  the 
warrant— ZfatefoVw  v.  Chambers  (1  Burrow,  579); 
Beg.  v.  Nasi*  (1  Salkeld,  147);  Payne  v.  Brew  (4 
East  523);  Burdett  v.  Rocket  (1  Vernon,  58); 
Sturgis  v.  Bishop  of  London  (3  Jurist  N.  S.  864). 
I  also  impeach  the  proceedings  in  execnting  the  plain- 
tiff's judgment  as  fraudulent. 

Walsh,  Q.C.  for  the  plaintiff— This  warrant  does 
not  amount  to  a  writ  of  levari  Jacias.  The  earliest 
statutes  giving  power  to  magistrates  to  distrain  are 
to  be  found  in  the  reigns  of  Henry  VIII  and  Elisa- 
beth, and  it  is  remarkable  that  in  every  one  of  them 
the  words  "  distress  and  distrain  "  are  expressly  and 
exclusively  used.  This  shows  the  limited  effect  intended 
to  be  given  to  these  warrants,  2  Bac  Abridgm.  title 
Distress,  "  Distress,  districtio,  is  the  taking  of  a  per- 
sonal chattel  out  of  the  possession  of  the  wrongdoer 
into  the  custody  of  the  party  injured,  to  procure  a 
satisfaction  for  the  wrong  committed."  Bla.  Com. 
voL  3,  p.  & 

Application  refused* 
♦ 

Court  at  «?xd)cquer. 

tBtporttd  by  t  S  Htesta,  B*,Barrttf«r.«cI«wJ 

Thi  Attorney  General  v.  Charles  Bagot  and 

Charles  Leech. 

Information — Legacy  duty— Charitable  foguesf* 

A  begueet  o/£2000  0  osrtam  qrsfiffctf  purposef,  or 


to  such  other  purposes  of  promoting  industry  anti 
art,  as  my  executors  in  their  discretion  may  think 
fiL    Held,  a  charitable  bequest*  and  therefore  free 
from  legacy  duty. 
This  was  an  information  as  to  legacy  duty  payable  on 
certain  legacies  given  by  the  will  of  Captain  George 
Archbold  Taylor,  via. : — on  a  sum  of  £2000  and  cer- 
tain pictures.     In  the  month  of  October,  1854,  it  ap- 
peared, the  testator  died  leaving  the  above  sum  after 
discharging  all  other  legacies,  and  also  his  pictures. 
On  the  26th  of  June,  1856,  a  cause  petition  was 
filed  in  the  Court  of  Chancery  making  the  Attorney- 
General  and  others  defendants.    An  order  was  then 
made  by  Master  Litton,  declaring  the  £2000  and  the 
pictures  good  charitable  bequests,  as  disposed  of  by 
testator's  will,  and,  as  such,  not  liable  to  legacy  duty. 
On  the  1st  of  March,  1858,  the  present  defendants 
were  called  on  to  pass  the  residuary  acconnt,  and  then 
a  demand  of  10  per  cent  was  made-  by  the  of&cers  of 
Inland  Revenue.     No  notice  was  served  on  the  com- 
missioner to  attend  the  hearing  before  the  Master, 
and  the  Crown  now  contended  that  the  defendants 
appropriated  the  £2000  to  non-charitable  purposes 
vis.: — to  the  endowment  of  prizes  and  scholarships 
for  students  in  the  fine  arts.    The  defendants  admit- 
ted the  will,  and  replied  thai  a  cause  petition  was 
filed  to  carry  out  the  testator's  intention;  that  on  the 
5  th  of  June,  1856,  an  order  was  made  by  the  Master, 
and  that  on  the  15th  of  February,   1858,  he  pro- 
nounced the  bequests  to  be  good  and  valid  charitable 
bequests,  which  decision  he  confirmed  in  his  final 
order  of  the  19 to,  February,  1858;  that  accordingly 
a  scheme  was  directed  to  be  prepared  by  the  Master, 
which  was  done  and  approved  of  by  him.    The  na- 
ture of  this  scheme  was  explained  by  defendant's  soli- 
citor to  Geman,  the  principal  of  the  legacy  duty 
office.    It  appeared  further  that  in  March,  I860,  C. 
£,  Brunker,  defendant's  solicitor,  attended  at  the 
legacy  duty  office,  and  the  Order  of  the  Master  was 
explained  to  a  Mr.  Hynes,  when  the  officials,  express- 
ing themselves  dissatisfied  with  the  Master's  derision, 
suggested  a  rehearing,  which  took  place  in  April.  On 
the  18th  of  that  month,  the  matter  came  before  the 
Master  again,  who  affirmed  his  former  decision,  and.  a 
copy  of  the  order  was  served  on  the  officer  of  the ' 
legacy  dnty  department.    From  that  order,  there  was 
no  appeal    The  scheme  was  submitted  to  the  Royal 
Dublin  Society,  after  the  Master's  approval,  and,  in 
March,  1860,  the  prises  were  distributed,  no  objection 
being  made  by  the  officers  of  iuland  revenue,  the  ques- 
tion now  arose  whether  the  £2000  was  a  charitable 
bequest,  and  defendant's  disposition  of  it  a  charitable 
disposition,  collateral  to  which  was  a  second  question,  - 
vis: — is  the  Crown  estopped  by  the  Order  «f  the 
Master  from  saying  "  that  the  bequest  was  not  a  chari- 
table bequest?  " 

The  Attorney  General,  with  him  The  Solicitor 
General,  Brooke,  Q.O,  Macdonagh,  Q.C.,  and  Jebb 
for  the  Crown- — As  to  the  first  question,  whether  on 
the  construction  of  the  Act  of  Parliament,  5  &  6  Vic 
c.  82,  s.  38,  this  is  a  charitable  bequest,  the  words  in 
the  sections  read  in  connection  with  similar  words  in 
other  statutes,  and  in  pari  materia,  or  by  themselves, 
are  to  be  read  in  their  ordinary  acceptation.  The 
diposfeion  of  the  money  for  the  encouragement  of  art 
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•ad  industry  is  not  a  charitable  beqnest    The  word 
"  charitable  "  has  reference  to  the  poor — Lord  Sal- 
toun  ▼.  The  Advocate  General  (3  Macqueen's  R., 
671)-     The  exemptions  in  this  Act  are  to  be  inter- 
preted according  to  the  ordinary  signification  of  the 
words,    Under  the  16  &  17  Vict.,  c  51,  s.  16,  where 
property  is  made  subject  to  a  trust  for  charitable  or 
public  purposes,  which,  if  made  in  favor  of  an  indivi- 
dual, would  confer  on  him  a  succession,  it  is  charge- 
able .  with  10  per  cent  doty.     This  Act  is  in  pari 
materia*  and  distinguishes  between  public  charities  and 
charitable  bequests.    The  language  of  the  will  itself 
sustains  the  view,  that  the  word  is  to  be  construed  in 
its  ordinary  signification,  authorizing  the  executors  to 
dispose  of  the  moneyHo  certain  specified  purposes, 
"or  such  other  purpose  of  promoting  industry  and 
art  as  my  executors  in  their  discretion  may  think  fit." 
As  to  the  remaining  question,  "  that  the  crown  is  < 
topped  from  arguing  that  the  bequest  is  not  charitable 
by   die  proceeding  in  the  Court  Of  Chancery,"  that 
suit  concerned  the  administration  of  assets,  and  the 
question  of  legacy  duty  was  not  raised  at  all    The 
notice  served  on  the  Attorney  General  only  required 
him  to  represent  the  Crown  there,  so  far  as  the  ques- 
tion was,  whether  a  certain  bequest  was  valid  or  not, 
bat  not  for  this  collateral  purpose;  on  that  account, 
therefore,  the  estoppel  should  not  apply.   [Fitzgerald, 
2?. — You  must  contend  that  the  Master  had  no  juris- 
diction upon  this  point  at  all].     The  exemption  from 
legacy  duty  as  to  charities  does  not  apply  to  England, 
and  the  duty  is  paid  on  all;  but  the  43  Eliz*,  c.  14,  a, 
1,  and  the  6  &  6  Vie.,  c.  82,  s.  38,  are  to  be  applied 
in  a  different  way  altogether.  The  former  Act  enume* 
rates  several  charitable  uses,  such  as  "  the  relief  of 
aged,  impotent,  and  poor  people,''  u  the  maintenance 
of  sick  and  maimed  soldiers  and  mariners,"  "  schools 
of  learning,"  ••free  schools  and  scholars  in  universi- 
ties,'9 "repair  of  bridges,  ports,  havens,  causeways, 
sea  banks,  and  highways,"  "  the  education  and  pre- 
ferment of  orphans,"  "  the  relief,  stock,  or  mainte- 
nance of  houses  of  correction,"  "  marriages  of  poor 
maids,''  Ac,  &c;  and  in  Roper's  Legacies,  1.116,  va- 
rious other  charitable  uses,  in  addition,  are  enumera- 
ted.   Under  the  Succession  Dnty  Act,  the  cases  held 
to  be  charitable  were  cases  in  which  the  public  were 
benefitted,  but  that  cannot  be  the  meaning  of  the  word 
in  the  Act  of  Elizabeth.     In  the  5  &  6  Vict,  there 
are  three  classes  of  legacies  exempted  from  duty,  viz.: 
First,  legacies  given  for  the  education  or  maintenance 
of  poor  m  Ireland;  Secondly,  to  be  supplied  to  the 
support  of  any  charitable  institution  in  Ireland,  and 
Thirdly,  for  any  purpose  merely  charitable;  if,  under 
the  43  Eli*,  every  public  bequest  was  a  charitable  be- 
qnest, there  would  be  no  necessity  for  specifically  intro- 
ducing these  exemptions  into  the  Act  of  Victoria.  The 
provision  as  to  the  education  of  poor  children  was  in- 
troduced into  this  Act,  because  the  Legislature  did 
not  think  that  the  charities  under  the  Act  of  Eliz. 
were  charities  for  fiscal  purposes.    Neither  of  these 
exemptions  need  have  been  introduced  if  the  words  of 
the  Act  of  Ells/  had  the  extended  operation.    [Fitz- 
gerala\  B. — What  do  you  define  a  charitable  bequest 
to  be  ?]    A  bequest  for  the  poor.   With  respect  to  the 
hearing  before  the  Master,  there  was  not  a  single 
document  in  the  case  that  called  upon  the  Attorney- 


General,  who  wa*  present  alio  intuitu,  and  for  a  to- 
tally different  purpose,  to  raise  this  question*  If  a 
person  is  a  party  to  a  suit  in  one  court,  and  for  one 
purpose,  a  decision  in  another  point  cannot  bind  him. 

Chatterton,  Q.O,  with  him  F.  Meade,  contra, 
for  the  respondents,  the  executors  of  Captain  Taylor, 
resisted  the  information,  because  the  case  was  already 
adjudicated  on  by  a  competent  court,  which  adjudica- 
tion is  unappealed  from,  and,  secondly,  because  the 
Legislature  specially  exempted  such  bequest  The 
reference  to  the  Master  was  under  the  order  of  the 
Court  of  Chancery;  therefore,  he  was  empowered  to 
adjudicate  on  every  question  that  might  arise  in  the 
case.  Notice  was  given  to  the  stamp  office  and  at 
the  inlapd  revenue  office  that  the  case  would  be  heard' 
before  the  Master  on  a  day  specially  appointed.  The 
exceptions  were  first  contained  in  the  schedule  of  the 
56  Geo.  3,  c  56;  the  English  Act,  56  Geo.  3,  c  104 
has  no  such  exemption,  and  the  5  ft  6  Vict,  c.  82,  s. 
38  assimilated  the  two.  The  argument  for  the  Crown 
is,  that  there  is  an  analagous  statute  in  England; 
that  there  have  been  judicial  decisions  thereon,  and 
that  their  interpretation  of  the  word  "charitable"  must 
be  applied  to  the  words  in  the  Irish  Act ;  whereas, 
under  the  Mortmain  Act  Snd  the  Act  of  Elizabeth, 
the  decisions  show  that  a  bequest  for  the  purposes  of 
education  in  industry  and  art  is  a  charitable  beqnest 
Where  a  doubt  in  the  construction  of  the  Revenue. 
Acts,  the  subject  is  to  get  the  benefit — Townley  v. 
Bedwell  (6  Ves^  194);  Trustees  of  British  Museum 
v.  WhjfU  (2  Sim.  &  Stuart,  594),  9  Geo.  2,  c.  3«; 
Whicker  v.  Hume  (1  De  Gex,  M.  &  G.,  p.  506);  56 
Geo.  3,  c.  56;  39  Geo.  3,  c.  73,  s.  1 ;  55  Geo.  3,  c. 
184,  part  3  of  the  sehednle;  5  &  6  Vict,  c.  82; 
Morice  v.  Bishop  of  Durham  (9  Ves^  399).  The 
words  of  an  Act  of  Parliament  must  be  construed  ac- 
cording to  the  meaning  given  tbem  by  previous  judi- 
cial decision.  Lord  Cottenham  in  Earl  of  Water- 
forcTs  Claim  (6  CL  &  Fin. ;  H.  of  L.  Cas^  p.  152); 
and  Doe  d.  Ellis  v.  Owens  (10  M.  &  W.,  521.) 

Fitzgerald,  B. — This  is  an  information  filed  at  the 
instance  of  the  late  Attorney-General  to  obtain  pay* 
ment  of  legacy  duty  in  respect  of  certain  legacies 
bequeathed  by  the  testator  to  defendants  as  executors, 
and  directing  that  £2000  should  be  disposed  of  by 
them  at  their  discretion  either  for  "  charitable  pur- 
poses "  or  for  the  promotion  of  art  and  industry  in 
Ireland.  The  testator  died  on  the  2nd  of  October, 
1854,  and  on  the  26th  June,  1856,  defendants  filed 
a  cause  petition  for  the  purpose  of  having  these  lega- 
cies declared  charitable  bequests,  and  having  a  scheme 
prepared.  To  that  proceeding  the  Attorney-General 
was  made  a  party,  and  the  Master  of  the  Rolls,  by  his 
final  order,  declared  them  good  charitable  bequests, 
and  ordered  defendants  to  carry  out  the  scheme. 
This  was  done  and  notice  served  on  the  Attorney-; 
General  It  is  not  necessary  to  disenss  the  scheme 
further.  It  is  admitted  that  the  bequest  is  a  good 
charitable  bequest;  but  the  question  here  turns  on  the 
words  "  merely  charitable  "  in  the  38th  section  of  the 
5th  and  6th  Vic  c  82.  It  seems  to  me  that  we 
must  interpret  the  language  of  the  Legislature  accord- 
ing to  the  existing  decisions.  A  charitable  purpose 
must  be  one  so  declared  by  the  43rd  of  Eli*,  c  14, 
s.  I,  or  decided  by  analogy*    It  is  said  we  are  to  limit 
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the  meaning  of  the  words  further,  and  hold  that  they 
have  reference  to  the  poor,  and  two  arguments  are 
advanced  in  support  of  this  view,  first,  that  the  words 
in  the  section  of  the  Act  are  to  be  considered  as  ejus- 
dem  generis;  and,  secondly,  that  the  word  "  merely  " 
shows  that  the  charity  is  to  be  so  limited.  As  to  the 
first  of  these,  the  doctrine  noscitur  a  sociis  is  not  ap- 
plicable, and  as  to  the  second,  the  word  "  merely  " 
equally  admits  of  a  sensible  interpretation  in  whatever 
sense  the  word  "  charitable  "  is  interpreted.  On  the 
construction  of  the  Mortmain  Act  a  charity  has  been 
held  to  be  a  charity  for  all  purposes.  This  bequest 
being  decided  to  be  a  charitable  bequest  is,  therefore, 
within  the  5th  and  6th  Vict,  c  82.  The  petition, 
therefore,  should  be  discharged  with  co3ts. 

Rule  accordingly. 


Doolan  v.  Doolan. — November  5. 

Practice — Proceedings  in  error — Making  up  the  pa- 
per books — Irregularity — 5  Of  A,  80fA,  and  \97  th 
General  Orders. 

The  Court  of  Exchequer  will  not  set  aside  "proceed- 
ings in  error  "  where  defendant  did  not  make  up 
the  paper  books  within  six  days  from  fling  of  the 

.  suggestion. 

This  was  an  action  on  writ  of  scire  facias  for  £300, 
and  the  present  application  was  to  set  aside  an  order 
of  the  Exchequer  Chamber  of  the  28th  of  October, 
on  the  ground  of  irregularity  on  the  part  of  the  de- 
fendant, because  ho  did  not  comply  with  the  50th, 
80th,  and  197th  General  Orders.  There  wa9  judg- 
ment on  demurrer  on  the  28th  May;  memorandum  of 
error  lodged  the  3rd  of  June,  and  rejoinder  in  error 
the  J  4th  June.  Nothing  was  then  done  by  defendant 
till  the  1 1  th  of  October,  when  he  served  notice  that 
the  paper  books  were  made  up. 

Makenna,  for  plaintiff,  submitted  that  the  six  days 
specified  in  the  50th  General  Order  are  to  be  com- 
puted from  the  filing  of  the  rejoinder  in  error,  and 
that  the  court  could  restrain  a  party,  or  his  solicitor, 
in  vexatious  proceedings,  by  an  order,  even  though 
the  case  was  removed  into  another  court.  The  rule 
as  to  demurrer  is  applicable  to  writ  of  error.  Referred 
to  170th  and  1 73rd  sects.  Common  Law  Procedure 
Act;  Lush's  Prac.  516.  The  court  may  indirectly, 
if  not  directly,  control  the  party.  Wharod  v.  Smart 
(3  Burr.  1823);  referred  also  to  Roddy  v.  Clements 
(2  Ir.  L.  R.  229.) 

Heron,  Q.Cf  and  Johnstone,  contra,  not  called  on 
by  the  court. 

Pigot,  C.  R.~-Tho  only  question  in  this  case  is 
whether  the  172nd  section  of  the  Common  Law  Pro- 
cedure Act  and  50th  General  Order  applies  to  proceed- 
ings in  error.  We  cannot  interfere  with  a  judgment 
of  the  Court  of  Error.  The  plaintiff  has  his  execution 
and  defendant  is  going  on  with  his  writ  of  error,  in 
such  a  case  we  have  no  authority  to  interfere  with 
that  course;  nor  can  we  encourage  desperate  motions 
brought  here  by  persons,  in  the  hope  that  because 
parties  may  have  money  due  to  them,  they  may  get 
costs  out  of  that  money. 

Motion  refused  with  costs. 


Hairtfrt  fiatatt*  Court 

C Reported  by  R.  H.  V.  Archer,  E*q.f  Barrister.  atJUw,  and 
H.  Fawcett,  Esq. 

[Before  Judge  Hargreave.] 

In  re  William  Kennedt,  Owner,  Ex  parte  Johh 
Youelle,  Petitioner. 

Practice — Deficient  fund — The  petitioner's  demand 
not  paid — The  costs  of  proceedings  paid  out  of  the 
funds. 

Where  the  prior  creditor  allowed  the  proceedings  to  be 
carried  on  to  a  sale,  showed  no  cause  against  the* 
order  for  sale,  and  actually  pressed  the  petitioner 
on  to  a  sale,  the  court  allowed  the  petitioner  the  ge- 
neral costs  of  the  proceedings  in  the  first  priority, 
although  the  funds  realized  by  the  sale  did  not  ex- 
tend to  the  petitioner's  demand. 

But  where  the  order  is  for  sale  of  a  life  estate, 
tfiere  being  charges  on  the  fee,  the  costs  of  the  pro- 
ceedings will  not  be  allowed  in  a  higher  priority 
than  the  demand  * 

The  rule  has  not  been  applied  to  the  case  where  the 
petitioner  is  the  owner.  He  will  be  allowed  his 
ctsts  of  the  proceedings  out  of  the  funds,  though 
there  is  no  surplus  left  after  payment  of  the 
charges.^ 

The  petition  in  this  matter  was  filed  to  raise  the 
amount  of  petitioner's  judgment,  recovered  against 
the  owner  in  Michaelmas  Term,  1844.  By  a  decre- 
tal order  made  by  Master  Brooke  the  judgment  was 
declared  well  charged  upon  the  interest  of  the 
owner  in  the  lands  comprised  in  the  petition,  the 
owner  being  lessee  for  life  thereof.  The  petition  dis- 
closed that  there  was  a  judgment  affecting  the  pre- 
mises prior  to  the  petitioner's,  vested  in  the  executors 
of  John  Bermingbam.  A  conditional  order  for  sale 
was  made,  and  served  upon  the  executors  of  Ber- 
mingbam, and  the  order  was  duly  made  absolute. 
In  the  course  of  the  proceedings,  the  executors  of  Ber- 
mingbam urgently  pressed  the  petitioner  on  to  a  sale, 
having  on  one  occasion  summoned  him  before  the  court 
to  account  for  some  apparent  delay  which  had  oc- 


*  In  Gregonft  Estate  a  conditional  order  was  made  for  sate 
of  a  life  estate,  on  the  petition  of  a  creditor  on  the  life  estate, 
and  cause  was  shown  by  the  owner  against  the  order,  on  the 
ground  that  as  there  were  charges  on  the  fee,  the  petitioner 
could  not  be  paid  by  a  sale  of  the  life  estate.  Judge  Long- 
field  disallowed  the  cause,  and  made  the  order  absolute,  but 
directed  that  the  costs  of  the  proceedings  should  be  allowed 
only  in  the  priority  of  the  petitioner's  demand;  'stating  at  the 
same  time  that  the  court  would  make  the  same  rule  as  to 
costs  in  all  cases  where  an  order  is  made  for  sale  of  a  lilt 
estate,  and  there  are  charges  affecting  the  fee. 

f  The  rule  that  the  costs  of  the  proceedings  shall  be  al- 
lowed in  the  priority  of  the  petitioner's  demand  only,  has  not 
been  applied  to  the  case  where  the  owner  is  petitioner.  He 
is  entitled  to  the  costs  of  the  proceedings  out  of  the  foods, 
although  he  has  no  surplus.  This  case  does  not  seem  to 
come  within  the  meaning  of  the  78th  section,  which  appears 
intended  only  to  apply  to  the  case  where  an  incumbrancer  is 
the  petitioner.  The  owner  carrying  on  the  proceedings  for 
the  benefit  of  all  his  creditors  equally,  and  having  the  great- 
est interest  in  making  the  rands  extend  as  far  as  possible,  is 
justly  entitled  to  the  costs  of  the  proceedings  although  he 
may  not  be  so  fortunate  as  to  receive  any  surplus  after  pay- 
ment of  his  debts. 
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wied  in  the  proceedings.  When  the  property  was 
brought  to  a  sale,  it  did  not  realise  sufficient  to  pay 
•he  prior  judgment  in  fall,  and  consequently  there 
was  no  fond  to  meet  the  petitioner's  judgment.  In 
preparing  the  final  schedule,  however,  the  petitioner's 
solicitor  placed  the  costs  of  the  proceedings  in  priority 
to  all  the  charges  on  the  estate,  and  the  schedule  was 
lodged  in  this  form.  The  executors  of  Benningham 
filed  an  objection  to  the  schedule,  insisting  that  the 
costs  of  the  proceedings  should  not  be  placed  in  a 
higher  priority  than  the  demand  of  the  petitioner. 

In  support  of  the  objection,  it  was  contended  that 
the  proceedings  were  not  taken  for  the  benefit  of  the 
creditor  Birmingham.  They  were  taken  by  the  peti- 
tioner for  his  own  benefit,  and  at  his  own  risk.  He 
had  ample  notice  of  the  demand  of  the  executors  of 
Benningham*  They  had  a  receiver  over  the  pre- 
mises, and  would  most  probably  hava  received  much 
more  out  of  the  estate  by  means  of  their  receiver, 
than  they  have  now  got  by  the  sale.  It  was  clearly 
the  intention  of  the  Landed  Estates  Act,  as  evidenced 
by  the  78th  section,  that  the  petitioner  should  only 
be  allowed  the  costs  of  the  proceedings  in  the  same 
priority  as  his  incumbrancer.  If  the  court  paid  the 
costs  of  the  proceedings  in  this  case  in  the  first 
priority,  it  would  be  virtually  repealing  the  Act  of 
Parliament. 

For  the  petitioner,  counsel  submitted  that  he  was 
dearly  entitled  to  be  paid  the  costs  of  the  proceedings 
although  the  funds  did  not  reach  to  pay  his  demand. 
The  executors  of  Benningham  have  adopted  the 
proceedings  in  this  matter,  and  having  derived  all  the 
benefit  of  our  exertions,  they  cannot  now  repudiate 
our  claim  to  costs.  On  the  22nd  June,  1 859,  Mas- 
ter Brooke  made  an  order,  to  which  the  executors  of 
Birmingham  were  parties,  attending  by  counsel ;  and 
by  that  order  the  petitioner  was  declared  entitled  to 
proceed  to  a  sale  in  the  Landed  Estates  Court  They 
did  not  object  to  his  goiug  on  here.  They  were 
served  with  the  conditional  order  for  sale,  and  showed 
no  cause.  In  fact,  they  repeatedly  pressed  us  on  to, 
a  sale;  and  in  December,  1 860,  they  actually  served  a 
notice  upon  us,  requiringour  attendance  before  the  judge 
to  account  for  delay  in  the  proceedings.  It  would  be 
most  unjust  to  allow  these  parties  to  compel  the  pe- 
titioner to  carry  on  the  proceedings,  and  then  to  de- 
prive him  of  his  costs.  The  matter  is  wholly  within 
the  discretion  of  the  judge;  for  clearly  it  was  not  the 
intention  of  the  78th  section  to  deprive  the  court  of 
the  exercise  of  its  judgment  in  any  case. 

Judge  Habgrkavk — It  is  not  open  to  the  execu- 
tors of  Berminghain  now  to  raise  the  objection  that 
the  sale  was  injurious  to  them;  for  they  not  only  did 
not  show  cause  against  the  order  for  sale,  but  ac- 
tually pressed  on  the  sale,  thereby  adopting  the  pro- 
ceedings. I  am,  therefore,  of  opinion  that  the  peti- 
tioner is  entitled  to  the  costs  of  the  proceedings  in 
the  first  priority;  aud,  under  all  the  circumstances  of 
the  case,  1  think  he  w  entitled  to  the  costs  of  the 
proceedings  generally,  and  not  the  costs  of  sale 
rnereTy.  In  tact,  tie  costs  are  nearly  all  co?ts  which 
the  petitioner  would  have  gut  in  the  Court  of  Chan- 
cery in  the  first  instance,  being  costs  after  decree, 
which  the  petitioner  is  always  entitled  to  in  the  first 


'instance.  The  objection  must  therefore  be  over- 
ruled. 

Mr.  Lawless,  Q.C.,  for  the  petitioner. 

Mr.  White*  counsel  for  the  executors  of  Benning- 
ham. 


In  kk  JofiN  Bubke,  Owner;  Ex  paste  Redmond 
Burke. 

Practice — Sale  of  lands  in  Mortgage — The  day  fixed 
for  repayment  not  having  arrived. 

Where  lands  in  mortgage  form  the  subject  of  a  peti- 
tion for  sale,  and  the  day  fixed  by  the  deed  for  re- 
payment of  the' mortgage  money  has  not  arrived  the 
mortgagee  has  a  right  to  have  the  lands  sold  subject  to 
his  mortgage;  but  the  Court  will  not  sell  the  lands 
subject  to  the  mortgage,  if  the  day  for  redemption  is 
near  at  hand,  and  the  security  is  ample. 

The  mortgagee  cannot  show  cause  against  the  order 
for  sale  on  this  ground  The  proper  time  for  him 
to  intervene  is  on  the  settlement  of  the  rental  before 
the  Examiner.  J  J 

The  petition  in  this  matter  was  filed  on  the  16th  of 
January,  I860,  by  Redmond  Burke,  a  judgment  credi- 
tor of  the  owner's.  The  petition  set  forth  the  several 
incumbrances  on  the  lands,  amongst  others  a  eertain 
mortgage  for  the  sum  of  £2,900,  which,  by  deed  of 
the  26th  June,  1856,  was  vested  in  the  Rev.  Thomas 
Twigg,  and  the  Rev.  John  Benjamin  Story;  and  the 
prayer  of  the  petitioner  was  in  the  usual  form,  that 
the  premises,  or  a  competent  part  thereof  might  be 
sold  for  the  discharge  of  the  incumbrances  effecting 
the  same.  Service  of  the  conditional  order  for  sale 
was  directed  to  be  made  on  the  mortgagees,  Twigg  and 
Story;  aud  oo  party  having  shown  cause,  the  condi- 
tional order  for  sale  was  in  due  time  made  absolute* 
The  lands  ordered  to  be  sold  were  only  liable  to  a 
moiety  of  the  sum  of  £2,900,  secured  by  the  mort- 
gage of  Messrs.  Twigg  and  Story,  the  deed  of  mort- 
gage comprising  other  lands  which  were  liable  to  bear 
a  moiety  of  the  mortgage  debt.  On  the  9th  October, 
1 860,  the  owner  agreed  to  sell  a  portion  of  the  lands 
comprised  in  the  petition,  and  order  for  sale  to  John 
Lloyd  Bagot,  for  the  sum  of  £2,700.  Subsequently, 
on  the  25th  April,  lb6l,  a  motion  was  instituted  by 
the  owner  to  have  this  ageement  carried  out  by  ob- 
taining the  approval  of  the  court  to  the  proposal  of 
Mr.  Bagot,  to  purchase  the  lands  by  private  contract, 
in  the  terms  of  the  agreement.  This  motion  was  op- 
posed by  Messrs.  Twigg  and  Story,  the  mortgagees, 
who  insisted  that  the  lands  should  be  sold  subject  to 
the  mortgage  of  the  26th  June,  1856,  at  least  to  the 
moiety  to  which  the  lands  were  liable,  as  the  day  for 
redemption  had  not  arrived,  the  day  fixed  by  the  deed 
being  the  26th  June  1861 ;  and  as  the  deed  contained 
in  addition  a  covenant,  that  the  mortgagees  should 
not  be  compelled  to  accept  payment  without  sis 
mouths1  previous  notice  being  given. 

On  the  part  of  the  owner,  it  was  contended 
that,  as  the  mortgagees  were  duly  served  with 
the  conditional  order  for  sale,  and  had  shown* 
no  cause  against  the  order,  they  were  pre- 
cluded from  objecting  to  the  sale  on   this  motion. 
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The  order  for  sale  was  an  order  to  sell  the  lands  for 
the  purpose  of  discharging  the  incumbrances  thereon. 
More  than  a  year  had  elapsed  since  the  conditional 
order  was  served,  and  the  mortgagees  should  not  be 
allowed  now  to  raise  an  objection  which  ought  to 
have  been  raised  by  way  of  cause  against  the  order  for 
sale.  This,  counsel  alleged,  was  established  by  a  de- 
cision of  Judge  Longfield's,  In  re  Carres  Estate.* 
For  the  mortgagees  it  was  contended,  that  the  lands 
should  be  sold  subject  to  the  mortgage.  This  was  the 
proper  time  for  the  mortgagees  to  establish  their  right, 
for  they  now  came  in  to  insist  that  the  lands  be  sold 
subject  to  their  chaVge.  They  could  not  show  cause 
against  the  order  for  sale.  The  petition  was  presented 
by  a  puisne  creditor,  who  had  a  right  to  a  sale;  a 
right  which  could  not  be  controlled  by  the  mortga- 
gees.! By  the  latter  clause  of  the  54th  section  of 
the  Landed  Estates  Act,  the  court  is  empowered  to 
sell  the  estate,  subject  to  any  incumbrance,  where, 
under  the  terms  of  the  incumbrance,  the  incum- 
brancer cannot  be  required  to  accept  payment  of 
the  principal  money  before  the  expiration  of  a  term  of 
years  unexpired.  The  strict  rights  of  the  mortgagees, 
therefore,  were  to  retain  the  lands  as  a  security  for 
their  money  until  the  month  of  June  next,  and  then  to 
receive  six  months'  notice  of  payment 

Judge  Hargreave. — It  is,  indeed,  quite  clear  that 
the  mortgagees  could  not  show  cause  against  the  order 
for  sale  in  this  matter.  The  proper  time  for  mortga- 
gees to  intervene,  where  under  the  terms  of  their  deed 
they  cannot  be  required  to  accept  payment  for  a  term 
of  years  unexpired,  is  on  the  settlement  of  the  rental 
in  the  matter.  On  the  occasion  of  settling  the  rental 
they  have  an  opportunity  afforded  them  of  establish- 
ing their  right  to  have  the  lands  sold  subject  to  their 
mortgage,  and  of  seeing  that  the  particulars  and  con 
ditions  of  saleln  this  respect  are  correctly  stated.  But 
a  mortgagee  cannot  show  cause  against  the  order  for 
sale,  simply  because  he  cannot  be  required  to  accept 
payment  out  of  the  purchase  money.  The  present 
case,  however,  is  one  in  which,  I  think,  the  court 
ought  not  to  sell  the  lands  subject  to  the  mortgage, 
although  the  time  fixed  by  the  proviso  in  the  deed  for 
payment  of  the  mortgage  has  not  yet  arrived.    The 

*  The  case  of  Eliza  Corr,  cited  above,  does  not  sustain  the 
proposition  contended  for.  In  that  case  the  mortgagee  did 
not  intervene  at  all  until  the  lands  were  sold,  and  the  purchase 
money  ready  to  ibe  allocated.  He  did  not  come  before  the 
court  on  the  settlement  of  the  rental,  and  insist  that  the  lands 
should  be  sold  subject  to  his  mortgage,  which  he  had  a  right 
to  do,  and  Ought  to  have  done,  if  he  did  not  intend  to  waive 
his  right  altgether.  Bat  he  filed  an  objection  to  final 
schedule  of  incumbrances  insisting  upon  delay  of  pay- 
ment of  his  mortgage,  and  requiring  the  court  to  retain 
a  fund  in  court  sufficient  to  pay  off  the  mortgage  at  the  expira- 
tion of  the  time  fixed  by  the  proviso  for  repayment  in  the 
deed.  This  objection  was  overruled,  and  Judge  Longfield 
said,  not  that  the  mortgagee  should  have  shown  cause  against 
the  order  for  sale,  but  that  he  should  have  resisted  the  sale 
discharged  from  his  mortgage.  The  proper  time  for  this  being 
th  '■  settlement  of  the  rental. 

f  This  argument  may  be  carried  further.  Not  only  a  cre- 
ditor, but  the  owner  himself  has  a  right  to  present  a  petition 
for  sale  of  lands  in  mortgage,  though  the  time  for  payment  of 
the  money  secured  by  the  mortgage  has  not  arrived.  The 
owner  has  a  right  to  sell  his  equity  of  redemption.  Indeed, 
if  such  a  right  did  not  belong  to  the  owner  as  against  the 
mortgagee,  it  would  be  difficult  to  see  why  it  should  belong 
to  a  creditor  puisne  to  the  mortgage. 


time  fixed  by  the  proviso  is  so  near  as  the  month  of 
June  next,  a  period  of  about  six  weeks.  The  right 
of  the  mortgagee  to  keep  the  lands  as  a  security  for 
his  debt  is  in  this  case  almost  a  visionary  right.  If 
the  court  sells  discharged  of  the  mortgage,  the  only 
effect  will  be  to  change  the  nature  of  security  by  turn- 
ing the  lands  into  money;  and  surely  the  purchase 
money,  £2,700,  is  a  sufficient  security  for  £1,500, 
the  amount  of  the  mortgage.  If  we  sell  now,  the 
matter  will  not  be  in  a  position  to  admit  of  the  pay- 
ment of  your  mortgage  before  June.  You  may,  then, 
insist  on  six  months'  notice  of  payment,  pursuant  to 
the  covenant  in  your  deed,  and  the  court  can  retain 
the  money  for  you.  As  the  mortgage  may  be  paid 
next  June,  and  certainly  next  January,  and  as  the 
security  is  ample,  I  think  this  b  a  clear  case  to  sell 
the  lands  discharged  of  the  mortgage.  I  win,  there- 
fore, accept  Mr.  Bagot's  private  offer,  but  without 
prejudice  to  the  rights  of  the  mortgagees  against  the 
fund  to  insist  on  delay  of  payment  of  their  mortgage, 
and  six  months'  previous  notice  of  payment  I  will 
allow  the  mortgagees  their  costs  of  attendance  by  soli- 
citor, but  no  farther  costs,  as  I  think  this  is  a  case  in 
which  the  motion  ought  not  to  have  been  resisted  by 
the  mortgagees. 

Mr.  Twigg  counsel  for  the  mortgagees. 
Mr,  Vereker%  counsel  for  the  owner. 

Mr.  Adair,  solicitor  for  the  petitioner,  having  the  oarriag* 
of  the  proceedings. 


In  re  Stephen  Johnstone  and  others,  owners; 
William  Johnstone  and  another,  petitioners. 

Relation  of  solicitor  and  client — Purchase  by  the  soli- 
citor of  charges  on  the  estate  of  the  client — Practice 
— Rehearing — Motion  for  leave  to  serve  a  notice  to 
rehear. 

A.,  a  solicitor,  purchases  four  judgments  affecting  the 
estate  of  B.,  his  client*  for  sums  less  than  the 
amounts  due  on  the  judgments.  Two  of  the  judg- 
ments were  assigned  to  A.  by  a  deed  in  which  B. 
joined.  The  third  judgment  was  bought  by  A,  a 
short  time  after  the  death  of  2?.,  and  the  fourth 
during  the  time  that  A.  had  the  carriage  of  the  pro- 
ceedings in  a  suit  to  administer  the  estate  of  B. 
The  estate  of  B.  was  sold  in  the  Landed  Estates 
Court  Held,  on  the  settlement  of  the  final  schedule, 
that  A.  could  not  stand  upon  the  schedule  as  a  cre- 
ditor in  respect  of  the  judgments  for  sums  larger 
than  the  amounts  he  actually  paid,  with  interest 
thereon,  and  costs  of  the  assignments. 

A  motion  to  rehear  or  review  a  decision  must  be  made 
within  three  months  from  the  date  of  the  order  or 
decision;  and  liberty  must  first  be  obtained  before  a 
notice  to  rehear  is  served,  but  the  application  for 
liberty  to  rehear  may  be  made  ex  parte. 

Application  to  extend  the  time  to  appeal  must  be  made 
before  the  expiration  of  the  three  months,  the  time 
within  which,  by  the  4  la*  section,  the  appeal  must 
be  brought. 

This  case  originally  came  before  the  court  by  way  of 
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objection  to  the  final  sobedule  of  incumbrances.  The 
objection  was  filed  by  Stephen  Johnstone,  one  of  the 
owners  objecting  to  the  demands  Nos.  5,  12,  16  and 
26,  on  the  ground  that  the  claimant  had  purchased 
ami  taken  assignments  of  the  judgments  constituting 
those  demands,  during  the  time  he  was  acting  as  the 
solicitor  of  Glasgow  Couolly,  the  late  owner  of  the 
estate,  or  while  be  had  the  carriage  of  the  proceedings 
in  a  suit  to  administer  the  estate  of  the  late  owner. 
The  objector  accordingly  submitted  that  the  claimant 
should  be  held  to  have  purchased  the  judgments  for 
the  beuefit  of  the  estate,  and  that  he  should  be  de- 
clared entitled  to  the  sums  only  which  he  actually 
paid,  with  interest  thereon,  and  costs  of  the  assign- 
ments. 

For  the  claimant  it  was  contended,  that  he 
was  not  the  solicitor  of  Glasgow  Conolly,  but  only  so- 
licitor for  bis  wife  in  a  certain  partition  suit,  at  the 
time  he  took  the  assignments  of  the  judgmeuts  Nos. 
5  and  26.  That  Glasgow  Conolly  knew  the  sums 
which  were  paid  and  actually  joined  in  the  assign- 
ments of  those  judgments  to  the  claimant  As  to  the 
judgment  No.  16,  Glasgow  Conolly  was  dead  at  the 
time  of  the  assignment.  The  claimant  was  not  his 
solicitor  at  the  time  of  that  purchase;  and  the  admi- 
nistration suit  was  not  then  instituted.  And  as  to 
No.  12,  thb  purchase  was  not  made  until  a  consider- 
able time  after  the  client's  death ;  and  it  was  submitted 
that  the  cla'maut  ought  not  to  be  deprived  of  the 
benefit  of  that  purchase,  merely  because  he  bad  the 
carriage  of  the  proceedings  in  the  suit  to  administer 
the  estate  on  which  tue  judgment  was  a  charge. 
There  was  no  authority  to  be  found  which  had  gone 
so  far  as  was  contended  for  by  the  objector.  The  so- 
licitor canuot  do  an  act  for  bis  own  beuefit  in  the 
same  transaction  in  which  he  is  engaged  for  his  ciieut. 
All  the  solicitor  and  client  cases  |K>int  to  this.  The 
solicitor  cannot  buy  an  estate  which  be  was  instructed 
to  purchase  for  his  client.  Nor  can  be  purchase  an 
incumbrance  under  like  circumstances.  This  is  a  dif- 
ferent case,  lie  was  not  solicitor  in  hoc  re.  This  is 
nut  the  estate  in  which  he  was  employed  as  solicitor. 
Again,  there  are  cases  in  which  purchases  by  solici- 
tors have  been  set  aside,  where  the  purchase  has  been 
made  clandestinely,  behind  the  client's  back.  There 
can  be  no  allegation  of  this  kind  here.  Glasgow 
Conolly  is  a  party  to  two  of  the  assignments,  aud  it 
is  distinctly  sworn  that  he  was  fully  aware  of  the 
sums  paid  in  consideration  of  the  assignments. 

Habqkbavb,  J — As  to  Nos.  5  and  26,  the  objection 
most  be  allowed,  for  the  claims  cannot  be  sustained  for  a 
larger  sum  than  was  actually  paid,  with  interest,  and 
costs  of  the  assignments.  The  claimant  was,  in  fact,  the 
solicitor  of  Conolly  at  the  time  the  purchase  was  made, 
and  the  court  will  not  regard  it  essential  to  establish 
that  lie  was  solicitor  in  any  transactions  affecting  the 
particular  lands  which  were  charged  with  the  judg- 
ments. It  is  sufficient  to  show  that  he  was  the  general 
solicitor  of  Conolly.  And  it  must  be  assumed  that 
the  claimant  bought  those  judgments  as  a  trustee  for 
tbe  owner,  for  the  court  will  not  allow  a  solicitor  to 
purchase  up  charges  on  his  client's  estate  to  the 
detriment  or  prejudice  of  the  ciieut.  And  as  to  the 
fact  that  Conolly  joined  in  the  assignments,  this  does 
not  by  auy  means  prove  that  the  purchases  were  not 


made  for  his  own  benefit.  On  the  contrary,  there  fs  one 
fact  in  this  case  which  seems  clearly  to  prove  that  the 
purchases  were  made,  and  the  assignments  taken,  for 
the  benefit  of  the  owner.  The  fact  I  refer  to  is  this: 
In  one  case,  though  the  principal  sum  due  on  foot  of  the 
judgment  was £60, yet  merely  a  nominal  sum  of  £6  was 
paid  for  it  Under  these  circumstances,  it  cannot  be 
imagined  that  the  owner  intended  his  solicitor  to  re- 
cover out  of  the  estate,  for  his  own  benefit,  the  (nil  snm 
dne  on  the  judgment.  As  to  No.  1 6,  the  o'  jection  must 
also  be  allowed.  This  case  is  a  little  more  difficult 
than  the  last,  yet  the  same  rule  may  be  applied  to  it. 
The  claimant  was  not,  indeed,  the  solicitor  of  the 
owner  just  at  the  time  the  purchase  was  made.  But 
he  had  been  his  solicitor  a  very  short  time  before. 
He  acquired  his  knowledge  from  his  client  and  at  his 
client's  expense ;  and  he  has  no  rigl  t  to  use  that 
knowledge  for  his  own  benefit  even  after  the  relation- 
ship of  solicitor  and  client  has  ceased,  either  during 
the  life  of  the  client  or  after  his  decease.  This  is 
somewhat  like  a  dealing  between  gnarriian  and  ward 
a  short  time  after  the  ward  comes  of  age,  where  the 
court  protects  the  ward.  And  as  to  No.  12,  the  like 
rule  also  must  be  made,  for  almost  the  very  same 
princi|4es  will  apply.  The  claimant,  at  the  time  he 
made  this  purchase,  had  the  carnage  of  the  proceed-  . 
ings  in  a  suit  to  administer  the  estate  affected  by  the 
judgment.  It  was  as  such  solicitor  he  obtained  his 
knowledge  which  enabled  him  to  make  the  purchase. 
As  sach  solicitor  he  was  a  trustee  for  the  estate,^and 
the  parties  beneficially  interested  therein.  He  was 
bound  to  manage  the  estate  and  conduct  the  proceed- 
ings for  their  benefit,  to  the  beat  of  bis  ability;  and  if 
he  gained  any  advantage  or  made  any  profit  in  dis- 
charging such  duty,  it  must  be  presumed  that  be  did 
it  as  trustee  for  the  estate  and  for  the  benefit  of  the 
parties  beneficially  interested  therein.  It  is  the  inva- 
riable practice  of  this  court  not  to  permit  the  solicitor 
having  the  carriage  of  the  proceedings  in  a  matter  to 
derive  any  benefit  or  profit  whatever  to  himself,  be- 
yond his  fair  and  proper  costs  of  conducting  the  pro- 
ceedings. And  1  have  no  doubt  such  also  is  the 
practice  of  the  Court  of  Chancery  *  The  objection  to 
this  demand,  therefore,  must  be  allowed. 

Cases  cited: — Carter  v.  Palmer  (1  Dru.  &  Walsh, 
722;  8  C.  &  F.  657);  Reed  v.  Norris  (2  My.  &  Cr. 
374);  Lees  v.  NuttaU  (1  Ross.  &  My.  55);  Montes- 
quieu v.  Sandys  (»8  Yes.  302);  Edwards  v.  Mey- 
rick  (2  Hare,  60);  Cane  v.  Lord  Allen  (2  Dow. 
294);  and  the  cases  collected  in  1  W.  &  T.  Lead. 
Cas.;  Fox  v.  Mackrdh  pp.  130,  136. 

Counsel  for  the  claimant,  Dr.  Lloyd,  Q.C.,  and 
Mr.  Harty.  „ 

Counsel  for  the  objector,  S.  W.  Flanagan,  Q.  C. 

The  final  schedule  was  heard,  and  the  objection 
ruled  on  the  24th  June,  1861.  And  on  the  2nd 
November  the  claimant  served  a  notice  of  motion  to 
the  effect  that  he  would  apply  to  the  court  to  alter  or 
vary  the  rulings  on  the  final  schedule,  by  declariug 
the  claimant  entitled  to  tbe  several  sums  set  forth  at 

*  It  was  stated  by  counsel  that  this  rule  bad  recently  been 
acted  on  by  Master  Brooke  in  the  case  of  Johnston  v.  hunter. 

f  A  solicitor  having,  under  a  decree,  the  conduct  oi  a  tale, 
is  under  an  absolute  incapacity  to  purchase  at  it.  Atkint  v. 
DtkiugeXMlr.  Eq  F.  1.) 
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Nos.ti,  12,  16,  and  26  on  the  draft  schedule,  or  for 
a  rehearing  of  the  objection;  and  the  motion  was 
grounded  upon  an  affidavit  of  the  claimant  filed  on  the 
9th  of  August  last,  and  an  affidavit  of  Mrs.  Conolly, 
the  widow  of  Glasgow  Conolly,  filed  on  the  2nd  Aug. 

J.  E.  Walsh,  Q.C,  for  the  claimant. 

S.  W.  Flanagan,  Q.C.,  for  Stephen  Johnstone, 
one  of  the  owners. — I  submit  that  this  motion  is  al 
together  irregular.  After  an  interval  of  more  than 
four  months,  a  notice  is  served,  without  the  leave  of 
the  court,  to  rehear  and  vary  an  order  made  by  the 
court  in  the  presence  of  this  party,  and  on  argument 
of  his  counsel  Even  if  the  court  has  jurisdiction  to 
grant  the  motion,  it  ought  not  to  do  so  after  this 
lapse  of  time.  But  I  submit  the  court  has  no  juris-  j 
diction  to  rehear  this  case  under  the  circumstances. 
It  is  provided  by  the  39th  section  of  the  Act,  "  that 
it  shall  be  lawful  for  the  court  to  review  and  rescind, 
or  vary  any  order  which  shall  have  been  previously 
made  by  it,  but,  save  aa  aforesaid,  and  as  herein  after 
provided,  every  order  of  the  court  shall  be  final" 
We  must  now  consider  how  far  this  section  is  con- 
trolled by  the  41st  section.  It  is  provided  by  the 
41st  section,  that  M every  order  or  decision  of  the' 
judge  shall  be  subject  to  a  direct  appeal  to  the  Court 
of  Appeal  in  Chancery  in  Ireland,  and  no  other,  but 
such  appeal  must  be  entered  within  three  months 
from  the  date  of  the  decision  or  order,  or  such  further 
time  as  the  court  shall  by  special  leave  allow,  and  be 
thereafter  duly  prosecuted,  otherwise  the  decision,  or 
order  shall  be  final"  It  is  clear  that  unless  an  ap- 
peal be  brought  within  three  months,  the  order  is 
final  If,  therefore,  a  rehearing  is  to  be  obtained  it 
most  be  within  three  months  from  the  date  of  the 
order.  Again,  before  a  party  can  serve  a  notice  of 
rehearing,  he  should  first  obtain  the  leave  of  the  court 
on  a  substantive  affidavit  [Hargrtave,  J. — I  cannot 
allow  a  party  to  re*  argue  a  point  of  law  decided  so 
long  ago  as  four  months,  and  from  which  an  appeal 
should  have  been  brought  if  the  party  were  aggrieved. 
But  if  any  new  facts  have  arisen,  or  been  discovered 
since  the  date  of  the  order,  the  proper  course  is  to 
apply,  on  affidavit,  for  liberty  to  rehear.  The  appli- 
cation for  liberty  to  rehear  may  be  made  ex  parte.'] 
The  rehearing  must  be  on  the  same  evidence.  It  is 
the  established  practice  of  all  the  courts,  that  on  a 
rehearing  a  party  cannot  rely  on  new  evidence. 
{Hargreave*  J— It  is,  in  fact,  a  review  which  is  re- 
quired, rather  than  a  rehearing.  You  may  apply  for 
liberty  to  rehear  on  such  evidence  as  you  think  will 
induce  the  court  to  grant  your  application.] 

J.  E.  Walsh. — I  may  consider  my  motion  then  as 
a  motion  for  liberty  to  rehear.  In  the  first  place,  the 
delay  which  has  taken  place  only  extends  over  the 
long  vacation.  The  case  is  not  wound  up;  the  sche- 
dule is  not  yet  finally  ruled.  In  fact,  the  matter  is 
now  very  much  in  the  position  it  was  in  when  the  court 
made  the  order  on  the  24th  of  June  last.  The  or- 
der we  desire  to  vary,  is  an  order  declaring  that  my 
client,  who  is  the  assignee  of  four  judgments  on  the 
final  schedule,  is  not  entitled  to  the  full  amounts  due 
on  those  judgments,  but  only  to  the  sums  which  he 
actually  paid  for  them.  And  as  I  understand,  the 
ground  of  this  decision  was,  that  my  client  was  the 
solicitor    of   Glasgow  Conolly,  whose    estate   was 


charged  with  the  judgments,  or  that  he  had  the  car- 
riage of  the  proceedings  in  the  suit  to  administer  the 
estate  of  Glasgow  Conolly.  The  case  was  beard  on 
the  owner's  objection,  the  deeds  of  assignment,  and 
the  affidavit  of  my  client,  in  which  he  stated  that 
Glasgow  Conolly  knew  the  sums  be  paid  for  two  of 
the  judgments,  and  joined  in  the  assignments*  I  ad- 
mit these  were  imperfect  circumstances  on  which  to 
bring  the  case  before  the  court.  We  can  now  supply 
the  defect.  The  affidavit  we  seek  to  use  now,  is 
made  by  Mrs.  Couolly,  the  widow  and  executrix  of 
Glasgow  Conolly.  She  states  she  had  frequent  con- 
versations with  her  late  husband  about  his  affairs,  and 
was  well  acquainted  with  his  embarrassed  circum- 
stances; that  he  contracted  several  judgment  debts, 
and  his  creditors  threatened  him  with  proceedings; 
that  her  husband  was  well  aware  my  client  pur- 
chased these  two  judgments  for  sums  considerably 
below  the  amounts  due,  and  w,as  previously  aware  of 
his  intention  to  purchase  them ;  that  my  client  pur- 
chased the  judgments  with  the  full  knowledge  and 
consent  of  her  husband,  and  at  his  desire,  and  to 
accommodate  him  and  relieve  him  from  the  pressure 
of  his  creditors!,  and  that  the  judgments  were  pur- 
chased by  my  client  with  his  own  monies,  and  for  his 
own  use  and  benefit;  and  that  her  husband  fully  un- 
derstood and  wished  that  ray  client  should  have  the 
benefit  of  whatever  sums  should  be  ultimately  reco- 
verable out  of  his  property  on  foot  of  said  judgments; 
that  her  husband  frequently  told  her  so.  And  as  to 
another  of  the  judgments  she  states,  that  the  creditors 
frequently  called  on  her,  both  before  and  after  her 
husband's  death,  respecting  the  debt,  and  that  she 
knows,  and  that  her  husband  well  knew,  that  the 
creditors  would  have  taken  a  sum  considerably  under 
the  sum  due  on  the  judgment  in  discharge  of  the  debt, 
but  that  her  husband,  and  she  as  his  representative, 
after  his  death,  bad  not  the  means  of  settling  with  the 
creditor.  And  the  further  affidavit  of  my  client  ex- 
plains why,  in  the  deeds,  the  assignment  was  not 
expressed  to  be  for  his  own  use  and  bepefit  [Har- 
greave,  «7. — I  do  not  think  that  very  material.]  Now, 
thesj  are  additional  important  facts.  The  case  was 
formerly  ruled  on  the  statements  of  my  client  him- 
self. These  assignments  ought  to  be  supported,  unless 
the  court  is  prepared  to  hold  that  it  is  impossible,  un- 
der any  circumstances,  for  a  solicitor  to  purchase  an 
incumbrance  on  the  estate  of  his  client.  Will  the 
court  hold  that  such  a  transaction  cannot  stand,  where 
it  is  the  intention  of  the  client  that  the  solicitor 
should  purchase  for  his  own  benefit,  where  there  is 
no  fraud,  where  it  is  satisfactorily  shown  to  the  court 
that  all  was  fair  and  above-board?  Where  the  attor- 
ney is  not  attorney  in  fiacre,  it  is  clearly  allowable.  In 
two  of  the  assignments,  Glasgow  Couolly  is  a  party. 
[Hargreave, «/. — That  fact  was  pressed  npon  the  court 
upon  the  original  hearing.]  There  is  no  affidavit  alleg- 
ing fraud,  concealment,  undue  advaatage,  nothing,  in 
fact,  but  the  bare  circumstance  of  being  solicitor.  There 
is  no  rule,  under  such  circumstances,  that  an  attorney 
shall  not  purchase.  This  is  clearly  established  by  the 
authorities  which  are  collected  in  1  W.  &  T.  Lead. 
Gas.,  131-136. 

Hauqiieave,  J.  —  All    this    is    matter   of  law, 
on    which    you    should    have    gone  to  the  Court 
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of  Appeal.  What  yon-  hare  now  to  do  is,  to  show 
new  circumstances  which  alter  the  case.  I  cannot 
help  seeing  that  this  is  in  substance  an  application  to 
rehear  the  question  of  law  decided  four  months  ago, 
and  not  really  an  application  to  review  the  decision 
on  the  ground  of  new  facts.  No  new  fact  is  intro- 
duced in  the  affidavit,  except  the  immaterial  one  that 
Conolly  told  his  wife  that  Johnstone  would  get  the 
fan  amounts  due  on  the  judgments.  The  case 
was  a  very  fair  case  for  appeal.  I  think  I  did 
carry  the  principle  which  governs  the  dealings  of 
solicitors  with  their  clients  somewhat  farther  than 
the  cases  heretofore  decided,  and  I  do  not  know  why 
an  appeal  was  not  brought.  The  time  for  appealing 
has  now  expired,  and  any  application  to  extend  the 
time  should  be  made  before  the  three  months  limited 
by  the  act  expires.  I  most,  therefore,  refuse  the  mo- 
tion; and  as  yon  served  this  notice  without  leave, 
contrary  to  the  practice  of  the  court,  the  motion  mnst 
be  refused  with  costs. 


Caiwtotorial  Court 

OF  THB  DIOCESE  OF  DUBLIN. 
CBcparted  by  W.  B.  MUkr,&»lULDH  Bnri0ter.al.UvJ 

The  offks  of  the  judge  promoted  bt  the  Rev.  Wm. 
C.  Neluoan  v.  the  Rev.  Thomas  Bedhord  Jones. 
— Nov.  16,  Dec  a 

Officiating  and  preaching  to  the  inmates  and  officers 
of  a  District  Co.  Lunatic  Asylum,  without  the 
consent  of  the  incumbent  of  the  parish,  is  an  infringe* 
ment  of  his  rights' as  such  incumbent. 

A  Chaplain  to  such  a  Lunatic  Asylum  is  not  included 
under  the  word  "  Officers  "  in  the  statutes  autho- 
rising the  Lord  Lieutenant  to  appoint  such.  And 
a  Chaplain  so  appointed  has  no  right  to  officiate 
in  such  Asylum,  without  the  consent  of  the  incum- 
bent, and  the  licence  of  the  bishop. 

This  case  came  on  for  hearing,  on  letters  of  request, 
from  the  Gonsistorial  Court  of  the  Diocese  of  Cork, 
and  the  offence  complained  of  was  that  Mr.  Jones 
had,  without  the  consent,  and  against  the  prohibition 
of  Mr.  Neligan,  the  rector  of  the  parish  in  which  the 
District  Lunatic  Asylum  of  Cork  is  situated,  cele- 
brated Divine  service  on  several  occasions  in  said 
asylnm,  and  occasionally  preached  and  assumed  in  it 
the  entire  cure  of  souls,  without  authority  for  so  doing. 
The  articles  alleged  that  in  1837  Mr.  Neligan  was 
duly  presented  to  and  instituted  into  the  rectory  in 
question,  and  still  is  the  lawful  incumbent  thereof. 
And  that  no  service  could  be  performed  in  the  parish 
without  his  consent.  That  Mr.  Jones,  the  impugnant, 
officiated  on  Sundays  and  other  days  in  the  chapel  of 
the  Lunatic  Asylum*  within  said  parish,  by  reading 
publicly  the  morning  prayers  from  the  Book  of  Com- 
mon Prayer,  to  a  congregation  composed  of  the 
lunatics,  and  the  inmates  and  officers  of  the  asylum ; 
and  also  had  preached  sermons  or  lectures  explana- 
tory of  parts  of  Scripture;  and  had  assumed  the  cure 
of  souls  and  spiritual  ministration  of  the  lunatics 
dwelling  in  said  asylum.  That  Mr.  Jones  was  not  a 
curate  of  said  parish;     The  impngnant,  by  his  articles 


contrary  and  defensive,  alleged  his  appointment  as 
chaplain  to  the  said  asylum  by  the  Lord  Lieutenant, 
and  that  said  officiating  was  not  public  in  the  sense 
which  wonld  prevent  the  impuguant  officiating  with- 
out the  incumbent's  consent  The  impngnant  was 
appointed  on  the  23rd  January  1861. 

Dr.  Battersby,  Q.C.,  and  Dr.  Ball,  Q.C.,  appeared 
for  the  promoter. 

The  Solicitor-General,  Dr.    Walshe,  Q.C.,    and 
Dr.  Townsend,  for  the  impugn  ant. 

The  cases  and  statutes  cited  are  referred  to  in  the 
judgment. 

Dr.  Radcuff,  Q.C. — There  are  two  grounds  on 
which  the  impngnant  insists  on  the  right  claimed  by 
him.  First,  that  the  acts  done  by  him  did  not  amount 
to  a  public  officiating  or  preaching,  as  bis  congrega- 
tion was  entirely  composed  of  the  inmates  of  the 
asylum,  and  that  he  had  not  invaded  the  rights  of  the 
incumbent,  or  violated  any  rule  of  Ecclesiastical  Law, 
and  that  inmates  Jwere  to  be  considered  as  if  they 
were  his  private  family  and  servants,  as  in  Trebec  v. 
Keith\{2  Atk.  497);  Freeland  v.  NeiU  (1  Rob.  643). 
But  I  cannot  concur  in  that  view  of  the  case.  In 
this  asylum  were  resident,  besides  the  lunatics,  nume- 
rous officers  and  attendants,  some  of  whom  might  be, 
irrespective  of  their  residence  in  the  asylum,  the  pro- 
moter's parishoners,  and  others  were  taken  from 
different  parts  of  the  country,  and  all  were  paid  or 
maintained  at  the  public  expense.  The  cure  of  souls 
of  the  whole  parish,  including  the  asylum,  was  vested 
in  the  incumbent,  and  it  was  not  competent  for  any 
clergyman  of  the  Established  Church  to  enter  a 
parish  and  officiate,  without  the  conseut  of  the  incum- 
bent—  Williams  v.  Browne  (1  Curt  58,  56);  Queen 
y.  Poor  Law  Commissioners  (2  Jebb  &  S.  72 1 ;  3  Law 
Times  X.  S.  290).  The  second  ground  of  defence 
is  that  by  the  several  statutes  relied  on,  the  promoter 
was  deprived  of  his  common  law  right,  and  the  ques- 
tion was  whether  a  chaplain  appointed  by  the  Lord 
Lieutenant  or  any  of  the  persons  named  in  the 
statutes,  thereby  obtained  an  authority  to  preach  or 
officiate  without  the  consent  of  the  incumbent,  and 
without  the  bishop's  licence,  for  though  this  suit 
was  only  to  assert  the  rights  of  the  former,  yet  the 
citation  denied  that  the  impugnant  had  the  licence  of 
the  bishop,  and  none  was  relied  on  by  the  impugnant; 
but  be  only  relied  on  his  appointment  by  the  Lord 
Lieutenant  as  chaplain.  The  learned  judge  referred 
to  the  57  Geo.  3,  c.  106,  establishing  District  Lunatic 
Asylums,  1  Geo.  4,  c.  18;  1  and  2  Geo.  4, a 33;  6 
Geo.  4,  c.  54 ;  7  Geo.  4,  c  14.  No  mention  in  any 
of  them  is  made  of  chaplains,  or  of  any  religious  duty 
to  be  performed  by  him,  leaving  such  matters  to  the 
regulation  of  the  persons  in  charge  of  the  asylum. 
No  power  was  given  to  interfere  with  the  rights  of 
the  parochial  clergy,  and  on  the  authorities,  chaplains 
were  not  included  under  the  word  officers.  The  Qk$ 
Vict.,  c  107,  s.  19,  brought  the  Cork  asylum  under 
the  former  Acts;  but  section  9  has  nothing  applicable 
to  chaplains — The  Queen  v.  Qudrdians  §J  Braintree 
Unhn(\  Q.  B.  130);  Queen  v.  Middlesex  Asylum  (2 
Q.  B.  433).  But  even  if  that  view  were  erroneous,  and 
that  the  statutes  by  implication  did  confer  the  power 
on  some  one  to  appoint  chaplaius,  with  authority  to 
preach  and  officiate,  and  so  supersede  the  rights  of 


40 


THE  IRISH  JURIST. 


the  incumbent  of  the  parish,  such  chaplains  could  not 
lawfully  preach  or  officiate  without  the  licence  of  the 
bishop.  And  this  was  relied  on  in  the  citation,  as 
well  as  the  absence  of  the  incumbent's  consent,  and 
no  necessity  exists  for  the  appointment  of  a  chaplain, 
as  the  incumbent  with  the  bishop's  consent  could  act — 
The  Queen  v.  the  Poor  Law  Commissioners  (9  Ad. 
and  EH.  901);  Queen  v.  Governors  of  Belfast  Luna- 
tic Asylum  (5  I.  L.  R.  375);  Queen  v.  Poor  Law 
Commissioners  (3  I.  L.  R.  147);  Bliss  v.  Woods 
(3  Hagg.  486).  I  therefore  consider  that  Mr.  Jones 
has  committed  an  ecclesiastical  offence,  but  uuder  the 
circumstances,  and  the  legal  difficulty  of  the  question, 
I  give  no  costs.  I  direct  Mr.  Jones  to  be  admonished, 
and  inhibted  from  again  so  acting,  without  the  incum- 
bent's consent. 


lUbiafoit  Court 

[Reported  by  Charict  H.  Foot,  E§q..  BanUler-ai-Uw.] 

[Before  O'Haba,  Q.C.  and  Charles  Shaw]. 

Bbodie's  Case.— October  14-25. 

The  grandsons  of  freemen  of  the  City  of  Dublin,  in 
the  maternal  line,  are  entitled  to  the  freedom  of  that 
city. 

This  was  an  objection  to  the  claim  of  David  Brodie 
to  be  admitted  as  a  freeman  of  the  City  of  Dublin, 
upon  the  ground  of  his  mother's  father  having  been 
a  freeman  of  the  same  city. 

Mr.  Henry,  solicitor,  appeared  in  support  of  the 
objection. 

Mr.  J.  Martin,  solicitor,  appeared  in  support  of 
the  claim. 

The  evidence  as  to  the  custom  of  admitting  to  the 
freedom  of  the  City  of  Dublin  in  right  of  maternal 
grandbirth  was  of  the  same  description  as  that  given 
in  Abbott's  Case  (5  Ir.  Jur.,  N.  S.,  405 ;  in  the  Exch. 
Cham.,  6  Ir.  Jur.,  N.S.,  104). 

Mb.  O'Hara,  Q  Cm  delivered  the  judgment  of 
the  court. — David  Brodie,  whose  name  appears  on 
list  No.  13,  claims  to  have  his  name  inserted  in  the 
list  of  persons  on  the  Freemen  Roll  for  the  City  of 
Dublin  entitled  to  vote  in  the  election  of  members 
for  that  city.  His  claim  is  based  on  his  having  been 
admitted  to  his  freedom  of  the  city  as  being  the 
grandson  of  a  freeman,  whose  daughter  is  the  mother 
of  the  claimant — or,  in  other  terms,  as  being  the 
grandson  of  a  freeman  in  the  maternal  line.  This 
claim  was  duly  objected  to,  and  the  claimant  proved 
the  matters  requisite  to  entitle  him  to  be  placed  on 
the  register,  subject  to  the  question  as  to  whether  the 
franchise  under  which  he  claims  is  a  subsisting  fran- 
chise in  the  City  of  Dublin.  By  the  tacit  assent  of 
the  claimant  and  of  the  objector,  the  evidence  laid 
before  the  court  for  and  against  the  claim  of  John 
Isaac  Abbott,  at  the  revision  of  I860,  was  assumed 
by  the  court  to  have  been  given  for  and  against  the 
present  claim.  Additional  evidence  was  given  by  the 
objector  to  the  present  claim  of  a  search  made  amongst 
existing  beseeches  from  the  earliest  period  in  which 
they  are  now  to  be  found  down  to  the  year  1839. 
From  this  search  it  is  to  be  collected  that  the  earliest 


beseech  now  to  be  found  claiming  freedom  by  reason 
of  being  a  grandson  of  a  freeman  In  the  maternal  line 
is  one  in  the  year  1 807*  and  that  from  that  time  down 
to  the  end  of  the  year  1 836  beseeches  (and  admissions 
on  snch  beseeches)  of  a  like  nature  have  been 
found,  amounting  in  all  to  forty;  for  the  year  1839 
thirty- three  snch  beseeches  are  forthcoming.  It  also 
appears  that  for  the  years  1811,  1812,  1824,  1830, 
1833,  1837,  and  1838,  no  records  of  any  kind  have 
been  found.  The  objector  called  upon  the  court,  npon 
a  consideration  of  the  entire  evidence,  to  reject  the 
claim ;  and  in  the  opening  of  the  case,  and  of  the  ar- 
gument on  his  behalf,  conceded  that  the  question  to  be 
decided  on  this  claim  unavoidably  involved  a  reconsi- 
deration of  the  decision  in  Abbott's  case,  and  he  con- 
tended that  this  court  was  the  proper  tribunal  in 
which  to  have  the  validity  of  the  franchise  claimed 
adjudicated  upon.  Upon  this  latter  qnestion  I  admit 
that  this  court  is  bound  to  decide  on  each  ease  as  it 
is  presented;  and  at  the  same  time  I  may  express  my 
regret  that  the  decision  of  this  court,  on  a  question  of 
fact  on  which  depend  rights  so  important  to  indivi- 
duals and  to  the  public,  cannot  be  made  the  subject 
of  appeal.  On  the  late  search,  no  record  on  the  part 
of  a  grandson,  either  on  the  paternal  or  maternal 
side,  has  been  found  earlier  than  the  year  1 807*  The 
parol  evidence  in  Abbott's  case,  though  principally 
referrable  to  the  claim  through  the  paternal  line,  was 
in  some  degree  applicable  to  the  claim  through  the 
materual  line;  but  in  Cunningham's  Case  (3  ir.  Jar. 
163),  which  was  before  the  court  in  the  year 
1857,  the  claim  was  in  respect  of  freedom 
through  the  maternal  line;  and  in  that  case  the 
parol  evidence  and  the  cross  examination  of  the 
witnesses  was  pointed  directly  to  the  qnestion 
of  the  custom  of  the  Corporation  to  admit  as 
of  right  to  their  freedom  the  sons  of  the  daugh- 
ters of  freemen.  The  franchise  claimed  is  one  not 
put  forward  for  the  first  time,  or  what  is  termed  a 
colorable  claim.  The  existing  records  show  that  this 
franchise  has  been  granted,  though  not  extensively, 
by  the  late  Corporation  from  the  year  1807  to  the  year 
1840;  and  nnder  the  provisions  of  the  Municipal 
Corporation  Act,  by  the  successive  Lord  Mayors  of 
the  city  (with  one,  and  it  is  said  with  more  than  one, 
exception)  from  the  year  1846  to  the  present  time. 
During  that  long  period  of  time  no  appeal  or  legal 
proceedings  have  been  taken,  save  in  this  court,  to 
question  the  validity  of  the  franchise  so  claimed,  al- 
though under  the  Reform  Act  an  appeal  lay  from  the 
Revising  Barrister's  decision,  on  questions  not  only  of 
law  but  fact,  down  to  the  year  1840;  and  that  from 
the  year  1840  any  Parliamentary  elector,  under  the 
provisions  of  3  &  4  Vict,  c  108,  is  authorised  to 
question  the  right  of  any  freeman  admitted  on  the 
freemen's  roll,  and  can  have  the  right  abjudicated  on 
by  a  summary  application  to  the  Court  of  Queen's 
Bench.  It  is  unnecessary  to  recapitulate  the  evidence, 
or  the  reasons  for  the  decision  of  this  court  in  Abbott's 
Case*  The  evidence  and  the  principle  of  the  decision 
in  that  case  appears  to  me  to  be  applicable  to  the  pre- 
sent claim*  and  I  cannot  say  that  the  additional  evi- 
dence adduced  by  the  objector  on  the  present  claim 
is  such  as  to  displace  the  grounds  on  which  the  de- 
cision in  AbboWs  Can  was  ruled. 
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$oti0e  of  ilorto. 

£  Reported  by  John  Btorkham,  Esq.,  Barritttr-aUswJ 

Eyrbv  M'Dowell, 
In  be  Tipperary  Joikt  Stock  Bank. 

The  claim  of  J.  T.  Eyre  was  declared  by  the  Court 
of  Appeal — reversing  the  decision  of  Judge  Long- 
field,  who  decided  tliat  it  was  not  a  charge — to  be  an 
equitable  charge  on  the  estate  of  James  Sadleir, 
called  lot  1 ,  founded  upon  an  agreement  of  the  1 3th 
of  April,  1-855,  entered  into  between  John  Sadleir 
and  J.  T.  Eyre,  it  was  registered  on  the  \Ath  June, 
1 856,  it  was  not  under  seal,  and  James  Sadleir  was 
not  a  party  to  it,  and  would  not  have  been  bound  by 
it,  were  it  not  for  the  deed  of  the  6th  October,  1855, 
which  reciting  the  previous  agreement  of  \3th  April 
by  which  Jhn  Sadleir  undertook  that  James  Sad- 
leir  would  execute  a  mortgage  of  lot  1  to  J.T.  Eyre; 
to  this  deed  James  Sadleir  was  a  party.  There 
was  a  covenant  in  the  latter  deed  that  this  mortgage 
was  to  be  executed  before  the  1st  January ;  1857. 
John  Sadleir  having  committed  suicide  the  addi- 
tional lots  did  not  become  a  security  for  J.  T.  Eyre. 
When  the  case  came  to  the  Incumbered  Estates  Court, 
the  question  arose  as  to  the  priority  of  the  claim 
of  J.  T.  Eyre  and  the  judgment  mortgage  vested  in 
the  official  assignee.  The  deed  of  6th  Oct  1 855,  was 
registered  on  die  5th  December,  1 857.  The  affida- 
vit of  the  Official  manager  was  filed  on  the  4th  of 
November,  1856.  Judge  Long  field  decided  that 
the  judgment  mortgage  had  all  the  rights  of  a  mort- 
gagee by  deed.  There  was  an  appeal  from  that  de* 
cision — this  court  affirmed  the  decision  of  Long- 
field,  J.  On  appealto  House  oj  Lords  that  decision 
was  reversed,  on  the  ground  that  a  judgment  mortr 
gagee  had  only  the  rights  which  a  judgment  gave  prior 
to  the  passing  of  the  Mortgage  Act,  find  affecUd  only 
the  estates  over  which  the  creditor  had  a  disposing 
power  of  at  the  date  of  the  filing  of  the  affidavit,  and 

t  that  upon  the  construction  of  the  Registry  Act,  6th 
Anne,  c  2,  sections  4  $  5,  that  it  was  not  an  incum- 
brance within  the  provisions  of  that  Ad. 

This  case  came  before  the  House  of  Lords  on  appeal 
from  the  decision  by  Judge  Longfield,  a  judge  of  the 
Landed  Estates  Court,  confirmed  by  the  Court  of 
Appeal  The  facts  were:— The  lands  of  Coolnamuc'r 
were  sold  in  the  Incumbered  Estates  Court  by  George 
M'Dowell,  as  official  manager  of  the  Tipperary  Joint 
Stock  Bank,  as  petitioner,  and  Janie*  Sadleir,  as 
owner  of  those  lauds.  In  the.  schedule  of  incumbrances 
attached  to  the  petition  George  M'Dowell  was  stated 
to  be  an  incumbrancer  for  £65,149  Is.  3d.,  due  by 
James  Sadlier  to  George  M'Dowell,  as  official  manager 
in  re  the  Tipperary  Joint  Stock  Bank,  by  an  order 
made  under  the  provisions  of  the  Winding-up  Act*, 
as  a  registered  mortgagee  on  the  4th  November,  1856. 
The  other  incumbrancer  stated  on  the  schedule  was 
John  a  Wheatley  for  £10,000,  seenred  by  a  like  se- 
curity. Appellant  was  not  inserted  as  an  incumbran- 
cer, and  filed  a  claim  for  the  recovery  of  his  security. 
From  which  it  appeared  that  the  estate  of  James  Wm. 
Wall  was  sold  in  the  Incumbered  Estates  Court; 
lot  1  being  sold  by  John  Sadleir  to  James  his  brother. 


Ten  other  lots  were  sold  to  John  Sadleir  in  trust  for 
appellant,  who  with  his  brother  had  made  large  ad 
vanccs  on  the  Wall  Estate  by  the  agency  of  John 
Sadleir,  prior  to  the  sale;  but  which,  from  the~exi«t- 
ence  of  prior  incumbrances,  became  a  very  deficient 
estate.  Appellant  requested  John  Sadleir  to  sell  these 
estates.  He  alleged  that  he  could  get  a  pnrchaser 
who  would  give  a  price  Which  would  discharge  all 
their  advances.  After  considerable  delay,  by  a  writ- 
ten agreement  dated  13th  of  April,  1855,  between 
John  Sadleir  and  Thomas  Joseph  Eyre,  it  was  agreed 
that  J.  T.  Eyre,  in  consideration  of  a  sum  of  £44,884 
0&  4d.,  by  John  Sadleir  to  be  paid  or  seenred  by  J. 
Sadleir  as  after  mentioned,  would  convey  all  T.  J. 
Eyre's  interest  in  the  Wall  Estate  to  said  J.  Sadleir, 
portion  of  said  purchase  money  to  be  secured  by  the  ac- 
ceptance of  the  Tipperary  Joint  Stock  Bank  payable 
on  1st  December  next,  £29,982  13s.  7<L,  to  be  secu- 
red by  a  transfer  of  shares  in  Royal  Swedish  Railway 
representing  that  amount,  and  a  mortgage  of  the  lands 
of  Cooloamuck,  and  also  of  a  portion  of  the  lot  No.  1 
on  the  rental  of  said  estate,  as  sold  in  the  Incumbered 
Estates  Court,  wh'ch  had  been  purchased  by  James 
Sadleir,  who  is  to  join  on  said  mortgage  as  to  lot  1. 
Jas.  Sadleir  was  not  a  pajty  to  that  agreement.  Julm 
Sadleir  offered  to  become  the  purchaser  of  the  property, 
paving  the  amount  of  the  advauces  by  appellant,  with 
an  addition  of  £2000  as  a  bonus  for  the  increase  of  the 
vulue  of  the  property.  In  pursuance  of  th:s  arrange- 
ment an  agreement  was  entered  into,  and  by  articles 
dated  the  6th  October,  1855,  between  John  Sadleir, 
first  part,  Thomas  J.  Eyre,  second  part,  James  Sad- 
leir, third  part,  reciting  a  deed  of  the  20th  of  Octo!  er, 
1854,  whereby  John  Sadleir,  in  order  to  secure  to 
appellant  monies  advanced  by  way  of  loan  through 
John  Sadleir,  amounting  to  £40,000  for  Karl  of 
Kingston,  and  £12,000  for  H  Smith;  and  further 
reciting  that  the  appellant,  at  the  request  of  Juhu 
Sadleir,  and  upon  the  terms  of  his  executing  the  deed 
now  being  stated,  had  consented,  instead,  by  the  deed 
of  the  20th  October,  1854,  intended  to  be  given  to 
appellant  ont  of  the  sfjd  lands  and  premises  theieuy 
so  agreed  to  be  assured,  aud  to  accept  the  securities 
mentioned  in  the  now  stating  deed,  and  to  release  the 
lands  by  the  deed  of  the  5th  of  October,  1855,  made 
between  appellaut  of  the  one  part,  John  Sadleir  of  the 
other  part ;  and  also  reciting  that  appellaut  had  exe- 
cuted said  last  mentioned  deed,  and  that  instead  of 
said  security  the  said  John  Sadleir  had  banded  over 
to  the  appellant  20,000  shares,  of  £5  each,  of  the 
Royal  Swedish  Railway  Company,  at  5  per  cent, 
interest,  payable  to  bearer.  It  was  by  now-  stating 
deed  witnessed  that,  in  consideration  of  the  premises, 
the  said  John  Sadleir  did  hereby  assign  to  appellant, 
his  executory  administrators,  or  assigns,  the  said  rail- 
way shares;  provided  that  if  the  said  John  Sadleir, 
his  executors,  administrators,  or  assigns,  would  ont  of 
the  proceeds  of  the  sales  of  said  Earl  of  Kingston's 
Esates,  and  of  monies  to  be  received  put  of  the  policies 
of  insurance  therein  mentioned,  or  by  any  other  piy- 
ment  to  appellant,  his  executors,  administrators,  or 
assigns,  such  sums,  (after  taking  credit  for  all  costs 
and  other  monies  then  or  thereafter  to  become  dne 
to  the  said  John  Sadleir,  his  executors,  administrators, 
or  assigns,  Lr  or  on  accouut  of  the  appellaut,  on  foot 
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of  bis  advances  to  the  Earl  of  Kingston  and  Henry 
Smith,)  should  be  equivalent  to  the  balance,  which  at 
the  date  of  payment  by  said  John  Sadleir  should  be 
for  the  principal  so  advanced  and  for  the  interest 
thereon,  to  be  computed  as  therein  mentioned,  then 
and  in  each  case  the  appellant  would  at  any  time 
thereafter  re-transfer  said  shares;  and  for  the  purpose 
of  giving  further  security  to  the  appellant,  John  Sad- 
leir covenanted  that  before  the  1st  day  of  January 
then  next,  to  convey  to  appellant  the  Wall  Estates, 
to  be  held  by  him,  his  beirs  or  assigns,  free  from 
incumbrances,  save  those  mentioned  in  the  agreement 
of  the  13th  May,  1855,  subject  upon  payment  of  said 
last-mentioned  incumbrances;  nothing  in  this  deed  to 
invalidate  the  said  agreement  of  the  13th  day  of  May, 
1855,  save  that  the  power  of  sale  therein  contained 
should  not  be  construed  as  authorising  John  Sadleir 
to  sell  any  of  the  Wall  Estate  at  a  less  price  than  that 
for  which  such  part  had  been  sold  in  the  Incumbered 
Estates  Court"  After  John  Sadleir9s  demise  it  turned 
out  that  the  Swedish  shares,  as  well  as  the  bill  of 
Dargan,  were  forgeries.  The  claim  being  heard 
upon  the  15th  January,  1659,  before  Judge  Long- 
field,  was  dismissed  with  costs.  A  petition  of  Appeal 
being  presented,  it  was  submitted  that  James  Sadlier, 
when  he  executed  the  deed  of  6th  October,  1 S55,  had 
full  notice  of  the  agreement  of  the  13th  of  May,  1655, 
and  was  bound  by  both  as  to  lot  1.  That  appellant 
was  an  equitable  incumbrancer  on  lot  No.  1,  prior.to 
the  registered'  mortgage  vested  in  the  official  manager. 
There  was  no  mortgage  of  No.  1  executed  by  J. 
Sadleir.  The  appeal  was  heard  on  the  3 1  st  May,  1 659, 
which  reversed  the  order  of  the  Incumbered  Estates 
Court,  declaring  that  it  was  an  equitable  charge  upon 
lot  No*  1,  and  remitted  the  matter  to  the  court  below 
to  proceed  thereon  as  should  be  just  and  consistent 
with  the  foregoing  order.  The  claim  was  again  brought 
befoic  the  judge  of  the  Incumbered  Estates  Court,  and 
he  decided  that  the  equitable  right  of  the  appellant, 
being  unregistered  at  the  time  of  the  registry  of  the 
judgment  mortgage,  was  puisne  to  the  mortgage,  and 
on  appeal  that  decision  was  confirmed. 

It  appeared  that  the  agreement,  dated  13th  May, 
1655,  was  registered  on  the  14  th  of  June,  1856,  and 
that  of  the  articles  of  October,  1655,  recking  the  pre- 
vious agreement  of  May,  1855*  was  registered  on  the 
6th  of  December,  1857.  The  affidavit  was  regis- 
tered on  the  7th  of  November,  1856.  It  was  submitted 
on  the  part  of  Mr.  Eyre,  that  the  registration  of  the 
official  manager's  affidavit  could  not  do  more  than  vest 
in  the  official  manager  such  estate  as  James  Sadleir 
had  in  lot  No.  1  at  the  time  of  that  registration,  as 
subject  to  the  charge  previously  vested  in  Mr.  Eyre, 
by  the  articles  of  May  and  October,  1855,  and  that 
though  the  agreement  of  May  and  October  was  not 
registered  in  the  office  for  the  registration  of  deeds  in 
Ireland  until  after  the  registration  there  of  the  official 
manager's  affidavit,  its  priority  was  not  affected  by  | 
the  Registration  Act,  6  Anne,  c  2,  Ir;  it  was  admit- 
ted that  if  the  claim  of  the  manager  under  thel3<fe  14 
Vict,  had  been  founded  on  a  deed  of  mortgage  or  grant 
executed  by  him  for  valuable  consideration,  and  with- 
out notice  of  Mr.  Eyre's  charge,  and  registered  before 
the  registration  of  the  deed  under  which  the  appellant 
claimed  the  claim  of  the  official  manager  would  be 


prior  to  that  of  the  appellant,  but  in  answer  to  that 
right  it  was  contended  that  the  judgment  mortgage 
being  only  founded  on  the  statute  13  &  14  Vict.,  c.  29, 
s.  7,  bad  not  as  against  prior  unregistered  incumbran- 
ces the  effect  of  placing  a  judgment  creditor  in  the  po- 
sition of  a  mortgagee  by  deed,  and  that  the  object  of 
the  registration  was  to  give  notice  to  subsequent  in- 
cumbrancers of  the  judgment  mortgage. 

Counsel  for  appellants,  Sir  R.  Bethel*  Q-<7.,  Sir  R. 
Palmer*  Q.C,  Greening. 

Counsel  for  respondents,  Sir  Hugh  Cairns*  Sulli- 
van, Q.C.,  and  Bealee. 

It  is  not  necessary  to  state  here,  the  arguments  of 
counsel  or  the  cases  cited,  they  are  so  fully  stated  in 
the  judgment  of  the  court. 

Lord  Cranwohtb. — My  lords,   in  this  case  the 
question  to  be  decided  is  as  to  the  priority  of  two 
claimants  on  the  mansion  and  demesne  of  Coolnamuck, 
part  of  the  estate  of  the  late  James  Sadleir.     Thomas 
Joseph  Eyre,  the  appellant,  claims  an  equitable  mort- 
gage by  virtue  of  a  deed  executed  by  James  Sadleir, 
dated  the  6th  of  October,   1855,  in  which  it  was  sti- 
pulated that,  in  certain  events  which  have  happened, 
it  should  be  lawful  for  the  appellant  to  raise,  by  sale 
or  mortgage  of  (inter  alia)  the  lands  in  question,  a 
large  sum  of  money  due  to  him  from  John  Sadleir,  the 
brother  of  James.     We  intimated,  at  the  close  of  the 
argument  for  the  respondent,  that  we  were  clearly  of 
opinion  that  this  deed  amounnted  to  an   equitable 
mortgage  by  James  Sadleir  to  the  appellant  of  the 
lands  which  he  was  thereby  empowered  to  sell     On 
this  part  of  the  case  we  never  had  a  doubt;  the 
right  of  the  appellant  as  equitable  mortgagee  is  too 
clear  to  need  any  argument  or  reasoning  in  its  sup- 
port.   M'DoweU,  the  respondent,  who  is  the  official 
manager  of  the  Tipperary  Joint  Stock  Bank,  claims* 
by  virtne  of  an  order  of  the  Irish  Court  of  Chancery, 
dated  the  25th  August,   1656,  and  registered  in  the 
Irish  Registry  Office  on  the  4th  of  November,  1856, 
whereby  James  Sadlier  was  ordered  to  pay  to  the  re- 
spondent a  sum  of  £65,149.    The  respondent  con* 
tends  that  though  this  order  is  posterior  in  date  to 
the  appellant's  equitable  mortgage,  yet  it  gives  him  a 
prior  right  by  reason  of  its  being  duly  registered, 
whereas  the  appellant's  equitable  mortgage  never  haa 
been  registered.    The  Court  of  Chancery  in  Ireland* 
affirming  an  order  of  the  Landed  Estates  Court,  de- 
cided in  favour  of  the  respondent;  against  that  deci- 
sion Mr.  Eyre  has  appealed  to  this  House.  The  ques- 
tion was  elaborately  argued  at  your  lordships'  bar, 
and  we  have  now  to  pronounce  our  judgment.    The 
merits  of  the  ease  will  be  found  to  depend  entirely 
upon  the  proper  construction  to  be  put  ou  certain  sec- 
tions of  two  modern  Acts  of  Parliament — £&,  3  &  4 
Vict,  c  105,  and  13  &  14  Vict,  c,  29,  having  regard 
also  to  the  Irish  Registry  Act,  6  Ann.  c  2.    The 
first  of  these  Acts  (3  6  4  Vict  e.  105)  is  the  Irish 
Act  abolishing  imprisonment  for  debt  on  mesne  pro- 
cess.   In  the  clauses  to  which  I  shall  have  occasion 
to  refer,  it  is  almost  literally  the  same  as  the  corres- 
ponding English  Act,  1  £  2  Vict.  c.  1 10.     By  sec- 
tion 19  (following  exactly  section  1 1  of  the  English 
Act),  it  is  enacted  that  it  shall  be  lawful  for  the 
sheriff  to  whom  any  writ  of  elegit  shall  have  been 
directed,  upon  any  judgment  recovered  in.  any  of  the 
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Superior  Courts  at  Dublin,  to  deliver  execution  to  the 
judgment  creditor  of  all  such 'lands  as  the  judgment 
debtor  shall  have  been  seised  or  possessed  of  at  the  time 
of  entering  np  judgment,  or  at  any  time  afterwards,  or 
over  which  such  judgment  debtor  shall,  at  the  time  of 
entering  up  judgment,  or  afterwards,  have  any  dis- 
posing power  which  lie  might,  without  the  consent  of 
any  other  person,  exercise  for  his  own  benefit  in  like 
manner  as  he  might  theretofore  have  delivered  execu- 
tion of  a  moiety;  and  by  section  22  (which  follows 
exactly  section  13  of  the  English  Act)  it  is  enacted, 
that  a  judgment  shall  operate  as  a  charge  on  all  lands 
of  which  the  judgment  debtor  shall,  at  the  time  of 
entering  np  judgment  or  afterwards,  be  seised  or  pos- 
sessed of,  or  over  which  such  judgment  debtor  shall, 
at  the  time  of  entering  up  judgment  or  afterwards, 
have  any  disposing  power  which  he  might,  without 
the  consent  of  any  other  person,  exercise  for  his  own 
benefit,  using,  in  describing  the  property  to  be  affected, 
the  very  same  words  as  had  been  used  in  the  former 
section,  and  the  clause  then  proceeds  in  these  terms, 
"  And  every  judgment  creditor  shall  have  the  same 
remedies  in  a  Court  of  Equity  against  the  heredita- 
ments so  charged  by  this  Act  as  he  would  be  entitled 
to  in  case  the  judgment  debtor  had  power  to  charge, 
and  had,  by  writing  under  bis  hand,  agreed  to  charge 
the  hereditaments  with  the  amount  of  the  judgment 
debt  and  interest."    Sections  27  and  26  (following 
sections  18  and  19  of  the  English  Act)  then  proceed  to 
give  to  orders  of  Courts  of  Equity  the  same  force  as  be- 
longs to  judgment  at  law,  with  a  proviso  that  no 
judgment,  nor  any  order  of  a  Court  of  Equity,  shall 
affect  lands  under  the  Act,  until  it  has  been  registered 
in  the  mode  there  prescribed.     If  the  case  had  to  be 
determined  on  this  statute  alone,  there  can  be  no 
doubt,  either  on  principle  or  authority,  that  the  appel- 
lant's unregistered  equitable  mortgage  would  have 
taken  precedence  of  the  respondent's  registered  order 
of  the  Court  of  Chancery.    When  the  Legislature 
enabled  the  sheriff  to  seize  the  whole  instead  of  a 
moiety  of  a  debtor's  lands,  it  did  not  intend  to  do 
more  than  enable  him  to  take  the  whole  of  that  of 
which  he  might  previously  have  taken  half.     It  was 
only  the  debtor's  beneficial  interest  of  which,  before 
the  statute,  the  sheriff  could  seise  half;  and  so  now, 
though  he  may  seize  the  whole,  yet  it  is  the  whole  of 
that  only  of  which  the  debtor  was  the  beneficial 
owner — of  that  which,  if  there  had  been  no  judg- 
ment, the  debtor  might  have  appropriated  for  payment 
of  the  debt    When,  by  the  subsequent  section,  the 
Legislature4  gives  to  a  judgment,  or  to  an  order  of 
a  Court  of  Equity,  the  effect  of  a  charge,  the  subject- 
matter  affected  by  the  charge  is  only  the  same  interest 
of  the  debtor  which  might  have  been  taken  in  execu- 
tion— £&,  his  beneficial  interest  in  the  land.    This 
conclusion,  which  is  evidently  consistent  with  justice, 
has  been  repeatedly  decided  to  be  the  true  principle 
of  the  law.    It  was  acted  on  by  Sir  James  Wigram, 
and  afterwards  by  Lord  Lyndhurst  in  WhUworth  v. 
Oaugain  (3rd  Hare,  416,  and  1st  Phillimore,  723); 


(22  Bevan  1).     All  these  authorities,  it  is  true,  ex- 
cept Abbott  v.  Stratton,  were  decided  on  the  construc- 
tion of  the  English   Act;  but  in  everything  relating 
to  this  point  the  provisions  of  the  Irish  and  the  Eng-  "- 
lish  statutes  are  identical.    If,  therefore,  the  matter 
bad   rested   on    the   first    statute,  the  3  &  1   of 
the  Queen;  c.  105,  the  prior  right  of  the  appellant 
would  have  been  clear,  both  on  principle  and  au- 
thority.    The  debtor  could  not  have  appropriated  the 
land  in  question  to  the  liquidation  of  his  debt  without 
first  satisfying  the  claim  of  his  equitable  mortgagee; 
and  the  Legislature  did  not  intend  to  enable  the  cre- 
ditor by  judgment  to  take  what  his  debtor  could  not 
give.     The  question,   therefore,   resolves  itself  into 
this,  How  have  the  rights  of  the  parties  been  affected 
by  the  subsequent  statute  of  13  &  14  Vict  c  29? 
That  Act,  after  reciting,  among  other   things,  the 
clauses  of  the  3  &  4  Vict.  c.   105,  to  which  I  have 
adverted,  enacts,  in  the  first  section,  that  none  of 
these  provisions  shall  apply  to  judgments  entered  up, 
or  to  decrees  or  orders  made  after  the  passing  of  that 
Act,  and  then,  by  way  of  substitute  for  those  provisions, 
it  enacts,  in  section  6,  "  that  where  any  judgment  shall 
be  entered  up,  or  decree  or  order  shall  be  made  after  the 
passing  of  that  Act,  and  the  creditor  shall  know  or 
believe  that  the  debtor  is  seised  or  possessed  of  any 
lands,  or  has  a  disposing  power  over  any  lands,  it  shall 
be  lawful  for  him  to  make  and  file  in  the  court  in 
which  the  judgment  has  been  entered  up,  or  the  de- 
cree or  order  has  been  made,  an  affidavit  stating 
among  other  things,  the  name  of  himself  aud  the 
name  of  his  judgment  debtor,  and  the  amount  of  the 
sum  recovered  and  the  particulars  of  the  lands  of 
which  the  debtor  is  seised  or  possessed,  and  to  regis- 
ter such  affidavit  in  the  Office  for  the  Registry  of 
Deeds  by  depositing  there  an  office  copy  of  the  affi- 
davit, which  shall  be  entered  in  the  books  and  in- 
dexes of  the  office  as  if  it  were  the  memorial  of  a 
deed.     And  the  clause  goes  on  to  provide,  that  for 
the  purpose  of  such  entries,  the  judgment  creditor 
shall  be  deemed  the  grantee,  the  judgment  debtor  the 
grantor,  and  the  amount  of  the  debt  the  consideration. 
By  the  next  section  (section  7)  "it  is  enacted  that 
this  registration  shall  operate  to  transfer  to  and  vest 
in  the  creditor  all  the  lands  mentioned  in  the  affidavit 
for  all  the  estate  which  the  debtor  had  therein,  sub* 
ject,  however,   to  redemption  on  payment  of  the 
amount  of  the  judgment  debt,  and  that  the  creditor 
shall,  in  respect  of  such  lands,  have  all  such  rights  as 
if  an  effectual  conveyance  to  him  of  all  such  estate 
and  interest  had  been  made,  executed,  and  regis- 
tered  at    the    time  of   registering    the    affidavit." 
On    these  two    clanses    the    respondent    contends 
that    he    has  precedence  over    the  appellant     He 
puts  his  argument  thus: — After  the  passing  of  the 
Act,  he  obtained  an  order  of  the  Court  of  Chancery, 
ordering  James  Sadleir,  the  debtor,  to  pay  to  him  the 
sum  of  £65,149.     After  obtaining  this  order,  know* 
ing  that  James  Sadleir,  his  debtor,  was  seised  in  fee 
of  the  lands  in  question,  he,  the  respondent,  made  and 


by  Lord  St..  Leonards  in  Abbott  v.  Stratton  (3  Jones  filed  his  affidavit  as  required  by  the  statute,  and  duly 
and  La  Toucbe,  614);  by  the  full  Court  of  Appeal  registered  it  in  the  office  for  the  registry  of  deeds, 
in  Chancery  in  Bevan  v.  Lord  Oxford  (0  Do  Qex.  stating  therein  the  name  of  himself  as  creditor,  the 
Macnangbten  and  Gordon,  531);  and  more  recently  name  of  James  Sadleir,  as  debtor,  the  amount  of  the 
by  the  Master  of  the  Bolls,  In  Hendtrley  v.  Jervis  debt,  and  the  particulars  of  the  lands  sought  to  be 
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He,  therefore,  contends  that  by  the  effect  I 


charged 

of  the  statute,  all  the  estate  of  James  Sadleir  in  the 
lands  in  question,  subject  only  to  redemption  on  pay- 
ment of  the  ?um  of  £65,149  were  transferred  to  him, 
m  the  tame  way  as  if  James  Sadleir  had  executed  to 
him  a  legal  mortgage  of  the  lands  for  that  amonnt, 
and  as  if  that  mortgage  had  been  duly  registered  be- 
fore any  registry  of  the  appellant's  equitable  mortgage 
had  been  made.     This  was  the  view  taken  by  the 
very  high  authorities  in  Ireland,  by  whom  the  case 
was  decided,  but  I  own  I  cannot  adopt  the  couclusious 
at  which  they  arrive.     In  the  first  place  it  is  hardly 
possible  to  suppose  that  the  Legislature  could  have 
intended  so  to  alter  the  relative  position  of  debtor  and 
creditor,  as  to  enable  the  latter  to  satisfy  himself  out 
of  property,  over  which  the  former  had  no  disposing 
power.     If,  for  any  reason,  such  a  change  bad  been 
contemplated,  we  should  surely  have  had  some  recital 
indicating  an  intention  to  make  such  an  unusual  devi- 
ation from  principle.     But  the  Act  contains  no  indi- 
cation of  the  sort.     Its  object  in  the  clauses  in  ques- 
tion, appears  to  have  been  merely  to  get  rid  of  the 
inconvenience  so  strongly  felt  in  Ireland,  arising  from 
the  prevailing  habit  of  taking  securities  by  judgments, 
which  materially  impede  the  transfer  of  land.     The 
statute  to  prevent  that  evil,  compels  the  judgment 
creditor  to  specify  on  what  lands  he  means  his  debt 
to  attach.     When  this  is  done,  there  is  nothing  to 
sh-w  any  intention  of  varying  the  rights  of  debtor  and 
creditor — of  putting  them  in  a  position  different  from 
that  in  which  they  certainly  stood  under  the  prior 
statute.     All  that  the  7th  section  of  the  statute  does, 
is  to  transfer  to  the  judgment  creditor  the  lands  men- 
tioned in  the  affidavit  for  all  the  estate  and  interest 
which  the  debtor  had  therein  at  law  or  in  equity,  or 
might  create  therein  by  virtue  of  any  disposing  power, 
following  exactly  the  language  of  the  prior  statute, 
under  which  it  is  certain  that  nothing  could  be  trans- 
ferred except  that  which  the  debtor  could  transfer  to 
a  purchaser  or  mortgagee,  with  notice  of  all  prior  ti- 
tles, i-e.,  that  to  which  the  debtor  was  beneficially  en- 
titled.    Great  stress  was  laid,  in  the  court  below,  on 
the  fact  that  effect  is  given  to  the  judgment,  as  if  the 
creditor  had  obtained  a  conveyance  from  his  debtor, 
and   that   conveyance   had    been  registered  at  the 
time   of   the   registration   of  the  affidavit.      If   it 
was  said  snch  a  conveyance  had  in  fact  been  made 
and  registered,  it  wonld  have  taken  precedence  of  the 
prior  unregistered  equitable  mortgage,  and  it  was  said 
that  the  requiring  registration  clearly  indicated  the  in- 
tention of  the  Legislature  to  give  to  the  instrument 
registered  priority  over  that  which  bad  not  been  re- 
gistered.    This  reasoning  docs  not  satisfy  me.     There 
was  an  obvions  reason  for  requiring  the  affidavit  .to 
be  registered,  namey,  to  enable  subsequent  purchasers 
or  mortgagees  of  the  lands  mentioned  in  the  affidavit, 
to  know  that  snch  an  incumbrance  existed.     The  pro  ■ 
vMons  o^  the  Act  enable  any  subsequent  purchaser  to 
ascertain  who  is  the  iucumbrancar,  by  whom  the  in- 
cumbrance was  created,  and  what  is  its  amount.    Be- 
sides, it  is  to  be  observed  that  no  greater  effect  is 
given  to  the  judgment  followed  by  the  affidavit,  that 
if  the  debtor  had  executed  a  mortgage  which  must 
mean  a  mortgage  of  that  which  he  had  power  to 
mortgage,  U.y  of  his  beneficial  estate  and  iuterest  in 


the  lands  in  question.     Nothing  beyond  this  beneficial 
iuterest  could  have  been  taken  by  the  creditor  on  an 
elegit,  or  coold  have  been  appropriated  in  discharge  jof 
his  debt.     This  view  of  the  case  is  strongly  confirmed 
by  considering  what  has  been  decided  with  reference 
to  the  registry  Acts  on  the  subject  of  notice.     It  is 
familiar  law,  that  notwithstanding  the  stringent  lan- 
guage of  these  Acts,  no  registered  purchaser  or  mort- 
gagee has  precedence  over  a  prior  unregistered  pur- 
chase or  mortgage  of  which  he  has  notice.  If,  therefore* 
in  such  a  case  as  that  now  under  consideration,  the 
judgment  debtor  had  given  to.  his  creditor  a  conveyance 
or  mortgage  of  his  lands,  with  notice  of  a  prior  unre- 
gistered incumbrance,  it  is  certain  that  the  creditor 
wonld  not,  by  registering  his  deed,  gain  any  priority- 
over  the  incumbrance  of  which  he  had  notice.     But, 
nnder  the  statute,  notice  is  ont  of  the  question.  Where 
a  purchaser  or  mortgagee,  deriving  title  nnder  a  vendor 
or  mortgagor,  has  notice  of  a  prior  title  created  by  the 
person  nnder  whom  he  claims,  it  would  be  a  fraud  in 
him  to  insist  on  the  want  of  registration— ^so,  at  least, 
it  has  been  held  both  in  England  and  Ireland.  The  ob- 
ject of  the  Registry  Act  was  to  give  notice,  and  where 
that  uotice  has  been  given  independently  of  the  regis- 
try, it  has  been  considered  that  it  would  be  a  fraud  in 
any  person  to  contract  with  the  owner,  on  the  pre* 
tence  that  he  had  no  notice  by  means  of  the  registry; 
but  no  such  principle  is  applicable  to  the  case  of  a 
judgment  creditor.     He  does  not  claim  by  contract, 
but  by  virtue  of  a  statute  giving  him  a  title  irrespec- 
tive of  any  question  of  notice,  and  the  result  would  be, 
that  the  consequences  of  the  equitable  doctrine  of 
notice  might  always  bo  defeated  by  the  subsequent 
incumbrancer,  proceeding  on  a  judgment  and  affidavit 
instead  of,  or  in  addition  to,  an  ordinary  mortgage. 
My  interpretation  of  the  statute  is,  that  a  judgment 
creditor  shall  no  longer  have  a  claim  by  way  of  lien 
extending  over  all  his*debtor's  lands,  but  only  on  those 
which  he  enumerates  in  an  affidavit     3y  making  and 
registering  such  an  affidavit,  he  shall  have  the  same 
rights  as  he  would  have  had  if  his  debtor  had  made  a 
mortgage  to  him  of  ail  bis  estate  and  iuterest  in  the 
lands  enumerated,  and  as  if  be  had  registered  that 
mortgage  as  if  he  had  obtained  from  his  debtor  a 
mortgage  of  all  the  estate  and  interest  which  the  sheriff 
might  have  taken  on  the  elegit,  i.e.,  of  all  the  benefi- 
cial interest  of  the  debtor.     The  appellant  called  our 
attention    particularly   to  the    18th   section,    which 
enacts  that  where  an  affidavit  shall  have  been  regis- 
tered pursuant  to  the  Act,  then  every  voluntary  con- 
veyance made  subsequently  to  the  date  of  the  judg- 
ment shall  be  void  as  against  the  judgment  creditor. 
This  provision,  it  was  truly  said,  would  have  been 
superfluous,  if  the  effect  of  the  judgment  and  subse- 
quent registration  of  the  affidavit  was  to  put  the  cre- 
ditor to  all  intents  and  purposes  in  the  position  of  or 
registered  mortgage  without  notice;  for  if  the  argu- 
ment of  the  respondents  were  sound,  such  registered 
mortgagee  would  certainly  have  priority  over  all  vo- 
luntary conveyances,  whether  subsequent  or  prior  to  the 
date  of  the  judgment      There  is  great  power  in 
this  argument,  but  even  if  the  18th  section  had  not 
existed,  my  conclusion  would  have  been  the  same. 
It  remains  onlv  to  advert  to  the  provisions  of  the  Irish 
Regi  try  Act,  6  Anne,  c.  2.     That  Act,  after  provi- 
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ding  for  a  registry  of  deeds,  enacts  in  sec  4  that  all 
deeds  when  registered  shall  have  priority  both  in  law 
and  in  equity  over  deeds  subsequently  registered;  and 
by  section  5  deeds  unregistered  shall  be  deemed  to  be 
fraudulent  and  void,  not  only  against  registered  deeds, 
but  also  against  creditors  by  judgment  claiming  against 
the  party  so  registering.  These  enactments,  however, 
will  be  found  not  to  affect  the  question  in  dispute. 
By  the  joint  operations  of  this  Act  and  the  Act  13  & 
14  Vict.,  c.  29,  the  registered  affidavit  gives  to  the 
judgment  creditor  priority  over  all  prior  unregistered 
deeds*  Be  it  so.  It  gives  him,  however,  only  the 
same  priority  as  he  would  have  had  if  the  debtor  had 
executed  to  him  a  mortgage  of  the  lands  enumerated 
in  the  affidavit,  £&,  a  mortgage  of  such  interest  as  was 
enjoyed  by  the  debtor  beneficially,  and  interest  as 
might  have  been  taken  in  execution,  the  debtor's  in- 
terest in  the  lands  after  satisfying  the  equitable  claim 
of  the  unregistered  mortgage.  The  registration  of  the 
affidavit  gives  to  the  respondent  a  right  against  the 
persons  claiming  subsequently  to  the  registration,  and 
by  the  effect  of  the  8th  section  against  all  voluntary 
settlements  execnted  subsequently  to  the  date  of  the 
judgment  or  order.  The  statute  of  Anne,  therefore, 
leaves  the  question  untouched.  Three  previous  cases 
have  been  decided  in  Ireland,  in  which  the  decision 
has  been  the  same  as  now  under  appeal,  via: — Cor- 
belt  v.  De  CantUlon  and  M'Evoy  v.  Montgomery  (5 
Ir.  Chan.  R),  and  Ex  parte  Hamilton  (9  Ir.  Chan.  R., 
512).  In.  the  two  former  the  reports  are  very  meagre, 
but  m  the  latter  the  Lord  Chancellor  and  the  Lord 
Justice  of  Appeal  go  folly  into  the  argument,  and 
give  their  reasons  in  favour  of  the  respondent,  founded 
mainly  on  the  6th  and  7th  sections  of  the  13  and  14 
Vict,  c  29.  Their  Lordships  considered  that  by  the 
effect  of  these  sections  all  the  interest  of  the  debtor  in 
the  lands  comprised  in  the  affirmation  was  transferred 
to  the  respondent  as  a  judgment  creditor  freed  and 
discharged  from  the  equitable  incumbrance,  which,  in 
the  hands  of  James  Sadleir  the  debtor,  had  previously 
attached  on  it  by  virtue  of  the  unregistered  mortgage. 
I  have  already  stated  my  reasons  for  dissenting  from 
that  view  of  the  case.  In  the  only  other  reported 
case  on  the  effect  of  these  statutes,  the  view  taken  by 
the  court  was  in  strict  conformity  with  that  which  I 
have  taken.  I  allnde  to  the  case  M'Atdey  v.  Claren- 
don (1 1  ir.  Chan.  Rep.  121  and  568.)  In  that  case  a 
judgment  was  obtained  by  a  creditor  and  an  affidavit 
was  duly  registered  against  a  debtor,  who,  in  respect 
of  the  lands  included  in  the  affidavit,  had  been  de- 
clared to  be  a  mere  trustee  for  himself  and  others. 
It  was  argued  that  as  the  affidavit  was  duly  registered 
the  creditor  registering  had  priority  over  all  other 
charges  and  trusts  affecting  the  land,  and  particularly 
over  the  title  of  those  declared  by  the  decree  of  the 
court  to  be  cestui  que  trust.  But  the  Master  of  the 
Rolls  first,  and  afterwards  Lord  Chancellor  Napier  and 
Lord  Justice  Blackburne  held  that  the  judgment  fol- 
lowed by  the  affidavit  aud  by  the  registration  of  the 
affidavit  gave  the  judgment  creditor  no  right  except 
against  the  beneficial  iuterest  of  the  debtor.  In  the 
propriety  of  that  decision  I  most  entirely  concur,  and 
its  principle  seems  to  me  to  govern  the  case  now  be- 
fore us.  The  result,  th«:efore,  of  my  investigation 
of  this  case  is,  that  the  judgment  below  was  erroneous 
and  ought  to  be  reversed. 


LoBir  Wihslbtbaul — My  Lords,  the  only  question 
now  remaining  to  be  eonsidered  in  this  case  is,  whe- 
ther the  registered  affidavit  of  the  respondeat,  the  official  . 
manager  of  theTipperaryJointStoek  Banking  Company, 
made  upon  an  order  for  the  payuent  of  £65, 149  Is. 
3d.  by  James  Sadleir,  due  from  him  as  a  contributor  to 
the  Company,  and  affecting  the  lands  of  Coolnamuck, 
in  the  county  of  Waterford,  the  estate  of  James  Sad- 
leir is  to  have  a  priority  over  an  equitable  charge  pre- 
viously made  on  that  estate  by  James  Sadleir  in  favor 
of  the  appellant.     Your  lordships  have  already  decla- 
red your  opinion  that  there  was  an  equitable  charge  . 
created  by  James  Sadleir  on  that  estate  by  the  articles 
of  agreement  6th  Oct,  1855,  for  the  amount  due  to  the 
appellant  under  the  provisions  of  that  deed,  so  that 
the  only  matter  to  be  decided  is  whether  the  registered 
affidavit  of  the  respondent  is  to  have  priority  to  that 
charge  or  not.     The  equitable  charge  never  was  re- 
gistered.   The  answer  to  this  question  depends  upon 
the  construction  of  the  Act  13  &  14  Vic,  c  29,  which 
applies  to  Ireland  alone.     I  agree  entirely  with  my 
noble  and  learned  friend  that  this  Act  does  not  give 
a  priority  to  the  person  entitled  to  the  benefit  of  the 
registered  affidavit  over  previous  equitable  charges 
though  unregistered.     It  has  been  settled  by  nume- 
rous authorities  referred  to  at  your  lordship's  bar  by 
Sir  Hngh  Cairns  in  bis  most  able  argument,  that  be- 
fore the  I  &  2  Vict.,  c.  1 10,  s.  13,  equitable  interest 
prevailed    over    an  elegit,  and  since  that    Act  a 
judgment  entered  up  operates  as  a  charge  on  the  be- 
neficial interest  only  of  the  judgment  debtos»     The 
judgment  creditor  takes  subject  to  all  the  equities  by 
which  the  debtor  was  bound.     The  Irish  Act  2  &  a 
Vict,  c  105  follows  the  provisions  of  that  Act,  as  my 
noble  and  learned  friend,  who  has  already  spoken,  has 
fully  explained.    Is  a  different  construction  te  be  put 
on  the  Act  13  &  14  Vict,  c.  29.  a.  6?    I  think  not 
The  6th  and  7th  sections  provide  that  the  creditor  un- 
der any  judgment,  decree,  order,  or  rule  may  make 
affidavit  that  the  debtor  is  seised  or  possessed,  or  ha* 
a  disposing  power  over  certain  lands  described  which  he 
may  without  theassentof  anypesson  exercise  for  his  own 
benefit,  and  state  the  amount  of  the  debt,  and  may 
register  that  affidavit,  and  that  sueh  registration  shall 
operate  to* transfer  to  the  registering  creditor  all  the 
lands  mentioned  therein,  for  all  the  estate  and  interest 
of  which  the  debtor  at  the  time  of  registration  is 
seised  or  possessed  at  law  or  in  equity,  or  might  at 
such  time  create  by  virtue  of  any  disposing  power 
which  he  might  then,  without  the  assent  of  any  other  . 
person,  execnte  for  his  own  benefit,  subject  to  re- 
demption, and  the  creditor  shall  have  all  rights,  &&, 
as  if  an  effectual  conveyance,  assignment,  or  assur- 
ance of  ail  such  estate  and  interest  had  been  made* 
execnted,  and  registered  at  the  time  of  registering 
such  affidavit     By  the  8th  section,  voluntary  con vey~ 
ances  after  the  registration  are  made  void.    It  seems 
to  me  that  this  statute  does  not  place  the  judgment 
creditor  on  the  footing  of  a  purchaser  for  the  valuable 
consideration  of  the  money  payable  by  the  judgment. 
The  last  part  of  the  6th  section,  which  provides  that 
the  creditor  shall  be  deemed  the  grantee,  the  debtor 
the  grantor,  and  the  amount  of  the  debt  ordered  to 
bo  paid  the  consideration,  seems  clearly    to-  apply 
to  the  form  only  of  entry  in  the  registration  book, 
I  under  the  2  &  3  W.  4,  c  87,  at.  1 1  and  12  (Appea- 
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d«  E),  which  provides  only  for  the  names  of  grantor 
and  grantees.  Farther,  the  provision  in  section  8, 
which  enacts  that'  snhseqnent  voinhtary  conveyance* 
shall  be  deemWv*oid,  afford  some,  though  not  a  very 
strong  reason  for  holding  that  the  Legislature  did  not 
mean  to  put  the  filing  of  the  affidavit  on  the  footing 
of*  a  conveyance  ftr  value ;  for  on  that  supposition 
the  provision  would  be  wholly  unnecessary.  For 
these  reasons  I  am  of  opinion  that  the  true  meaning 
of  the  statute  13  &  14  Vict  c.  29,  is  the  same  as. 
that  of  1  &  2  Vict  o.  1 1 0.  No  more  is  conveyed  by 
the  former  statute  than  is  charged  in  the  latter — viz. 
the  beneficial  interest  of  the  debtor  in  the  property 
charged.  It  occurred  to  me,  in  the  course  of  the  dis- 
cussion, that'  as  the  deed  of  the  6th  October,  1855, 
constituting  the  equitable  charge  in  favour  of  the  ap- 
pellant* might  have  been  registered  under  the  6  Anne, 
c  -2  (Irish  Act),  the  registered  affidavit  being  tn  effect 
a  conveyance  and  registered,  might  be  held  to  have  a 
preference  by  virtue  of  the  4th  section  of  that  Act, 
and  the  equitable  charge,  therefore,  rendered  inopera- 
tive. But  I  am  satisfied  that  this  argument  is  of  no 
weight.  The  4th  section  provides  that  every  deed  or 
conveyance  of  which  a  memorial  is  duly  registered 
shall  be  deemed  good  and  effectual  both  in  law  and  in 
equity,  according  to  priority  of  registration — "  ac- 
cording to  the  right  title  and  interest  of  the  person 
conveying,  and  against  all  and  every  other  deed,  con- 
veyance, or  disposition  of  the  lands  comprised  in  such 
memorial"  The  interpretation  of  these  words,  Lord 
Redeedale,  in  La  Touthe  v.  Lord  Dunsany  (1st 
Sdhwales  and  Lefroy,  359)  says,  is  according  to  the 
right  title  and  interest  which  such  person  had  to  make 
a  conveyance,  which  conveyance  would  have  been 

rxl  if  such  prior  conveyance  had  not  existed.  Now, 
we  reject,  as  we  are  entitled  to  do,  this  unregis 
tered  conveyance  of  the  equitable  charge,  what  will 
bo  the  effect  on  this  statutable  conveyance?  It  does 
not  purport  to  convey  the  land  itself  by  metes  and 
bounds,  or  by  other  description,  which  would  have 
prevailed,  where  the  grantor  was  the  owner,  against 
the  unregistered  conveyance,  which  would  be  put  out 
of  the  way,  but  conveys  only  the  real  beneficial  in- 
terest of  the  judgment  debtor.  It  conveyed  no  more, 
and  its  effect  could  not  be  increased  or  lessened  by 
the  absence  from  or  presence  on  the  register  of  the 
previous  or  equitable  charge.  The  5th  section  and 
the  6th  are  shown  by  Lord  Redeedale,  in  the  above 
cited  case,  to  have  no  application  to  this*  I  concur, 
therefore,  in  the  opinion  that  the  judgment  should  be 
reversed. 

Lobd  Kinqsdown. — My  lords,  I  am  entirely  of  the 
same  opinion.  I  had  prepared  a  statement  of  the 
grounds  upon  which  I  had  come  to  this  result;  but 
the  matter  has  been  so  completely  exhausted  by  what 
your  lordships  have  heard  from  my  noble  and  learned 
friends,  that  I  feel  it  unnecessary  to  occupy  your 
lordships'  time  with  reading  it 

Sir  Hvgh  Cairns. — Will  your  lordships  allow  me 
to  snpgest  a  form  of  declaration,  as  I  presume  that 
your  lordships  will,  according  to  the  usual  practice, 
remit  the  case  to  the  court  below  with  a  declaration. 
The  words  I  should  humbly  suggest  would  be  these— 
44  To  declare  that  the  charge  or  incumbrance  of  the 
rcpondent,  as  official  manager  of  the  Tipperary 
Banking  Company,  under  and  by  virtue  of  the  Has 


ter's  order  of  the  25th  August,  1838,  is  not  entitled 
to  priority  over  the  Charge  or  Incumbrance  trreited  in 
favour  of  the  appellant  by  the  agreement  of  the  6th 
October,  1855,  an<£  with  that  declaration,  remit  the 
case  to  the  Landed  Estates  Court  In  Ireland.* 

Lord  Oranworth. — To  the  Court  of  OhanOery. 

Sir  Hugh  Cbww.— The  Court  of  .Chancery  only 
intervened  by  appeal  from  the  Landed  Estates  Court. 
The  Landed  Estates  Court  has  seifem  of  the  caseC 

Lord  CaANwofttH. — The  case  comes  before  us  bj 
appeal  from  the  Court  of  Chancery. 

Sir  Hugh  Cairns. — it  b  a  double  appeal  from 
both  orders.  Perhaps  I  may  bo  wrong  about  that; 
that  is  a  matter  of  mere  detail  My  suggestion  is, 
that  it  should  be  remitted  to  the  proper  court  to  deal 
with  it 

Lobd  Cbanworth.— -I  win  put  the  question  that 
the  decree  complained  of  be  reversed,  and  that  the 
case  be  remitted  tfc  the  Court  of  Chancery  with  a 
declaration,  I  was  going  to  propose  a  declaration, 
sot  that  the  second  charge  had  not  precedence,  but  to 
declare  that  the  first  bad  precedence;  but  the  form 
suggested  at  the  bar  Is  probably  the  best 

j&>  Hugh  Cairns.  -^  Will  yonr  lordships  allow  mo 
also  to  make  this  suggestion,  lest  a  question  should 
hereafler<  arise  about  it  The  appellant  here  is  a 
mortgagee,  and  he  should  be  declared  entitled  to  add 
the  costs  of  this  appeal  to  his  security.  I  apprehend 
(hat  your  iordshiper  would 'be  the  proper  tribunal  to 
order  that,  and  not  the  court  below. 

Lotto  Cbanwobth.— He  certainly  is  entitled  to 
that  The  only  question  would  be  whether  it  should 
be  done  by  us;  but  I  suppose  there  can  bd  no  harm 
m  our  declaring  that  he  is  so  entitled. 
'  Mr;  Lawless. — This  does  not  seem  to  me  to  bo 
the  proper  court  to  make  tlic  declaration.  This  is  not 
a  suit  for  foreclosure  by  the  mortgagee.  He  will 
have  his  costs,  if  it  be  proper,  in  the  court  below,  in 
which  he  proceeded  to  realise  his  security. 
,  Lord  Crab  worth.— It  appears  to  me  that  we  may 
give  a  direction  as  to  the  costs  here.    ' 

Sir  Hugh  Ceron*—- Of  course  we  shall  be  told  in 
the  court  below  that  your  lordships  have  disposed  of 
everything.  Then  here  is  the  cross  appeal.  Your 
lordships'  judgment  has  disposed  of  that  also.  In 
point  of  form,  there  will  be  an  order  dismissing  the 
cross-appeal.  The  appellant  in  the  cross-appeal  asks 
your  lordships  to  decide  that  there  is  no  prior  charge. 
Your  lordships  have  decided  that  there  is. 

Lobd  Cbanwobth. — The  cross-appeal  most  be  dis- 
missed with  costs. 

Decrees  appealed  from,  so  far  as  com- 
plained  of,  reversed.  Cause  remitted, 
with  declarations,  and  cross-appeal 
dismissed  with  costs. 


Court  of  Spptal,  iit  CfjanccrjK 

CHflpoctrt  by  OMfki  a  foot,  eh,  buhm juuwJ 

.  [Bkfori  the  Lobd  Chabkwlqb].* 

In  be  Faht,  a  Bankrupt — Nov.  8.  . 

Composition— 20  £  21  VicL,  c  60,  see.  14» — Func- 
tions of  the  court. 
The  Courts  of  Bankruptcy  and  Insolvency  in  Ireland 

*  The  Lord  Justice  of  Appeal  was  absent  from  iiln*u. 
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have  no  jurisdiction  over  compositions  between  bank- 
rupts and  their  creditors,  save  to  see  that  the  amount 
of  composition  offered  corresponds  with  that  adver- 
tised, and  to  annul  (with  or  without  costs)  the  adr 
judication  of  bankruptcy, 
Scmble — The  offer  must  be  of  a  composition  by  a 

money  payment,  and  not  by  bills  of  exchange. 
This  was  an  appeal  from  an  order  for  the  attachment 
of  Mathew  Concannon  and  Patrick  Dooly,  made  by 
the  Hon.  Jndge  Lynch  on  the  22nd  of  May,  1861. 
It  appeared  that  James  Fahy  was  adjudged  a  bank- 
rupt on  the  15th  of  November,  I860.  Thomas  Fahy, 
a  brother  of  the  bankrupt,  having  applied  to  Matthew 
Concannon  and  Patrick  Dooly  to  join  the  bankrupt  in 
certain  bills  of  exchange,  to  be  passed  to  the  creditors 
of  the  bankrupt,  they  agreed  to  do  so,  upon  Thomas 
Fahy  undertaking  to  indemnify  them,  which  he  agreed 
to     They    accordingly    signed   an  undertaking    to 
that  effect,  and,  at  a  meeting  of  the  bankrupt's  cre- 
ditors, held,  pursuant  to  notice,  on  the  5  th  of  Febru- 
ary, 1861,  the  following  undertaking,  duly  entitled  and 
signed,  was  read.     "  We  hereby  undertake  to  join  the 
bankrupt,  James  Fahy,  in  this  matter,  in  the  offer  of 
composition  of  10s.  in  the  pound,  and  as  gazetted, 
being  the  drafts  of  the  said  James  Fahy  in  and  ac- 
cepted by  us,  payable  by  four  equal  instalments  of 
2s.  6d.  each,  via^  at  four,  eight,  twelve,  sixteen 
months  from  the  date  of  the  composition. — Signed," 
&c    That  offer  of  composition  was  accepted  by  the 
requisite  number  of  cred'tors,  who,  however,  declared 
that  it  should  be  modified  as  follows,  vi&,  that  the 
respective  instalments  should  be  secured  by  the  joint 
and  several  promissory  notes  of  ML  Concannon,  P. 
Dooly,  Thomas  Fahy,  apd  the  bankrupt,  at  the  above 
dates  from  the  1st  of  February,  1861.     A  second 
meeting  for  deciding  upon  the  composition  was  appointed 
for  the  22nd  of  February;  but  Concannon  and  Dooly 
having  been  informed  of  the  alteration  made  by  the 
bankrupt  in  their  proposed  securities,  at  the  sugges- 
tion of  their  creditors,  their  so-licitor,  under  their  di- 
rection, on  the  20th  of  February,  wrote  to  the  agent 
of  the   bankruptcy   a  letter,    stating  that  notwith- 
standing that  their  names  had  been  proposed  as  sure- 
ties for  payment  by  the  bankrupt  of  tbo  composition, 
they  declined  to  join  him  in  the  security  offered,  and 
to  make  themselves  liable  for  any  portion  of  his  debts. 
The  creditors  met  upon  the  22nd  of  February,  and 
Concannon  and  Dooly  were  summoned  to  attend  as 
witnesses  on  the  bankruptcy  upon  the  12th  of  April, 
on  which  occasion,  in  reply  to  the  judge's  direction, 
they  both  refused  to  sign  the  promissory  notes  tendered 
to  them,  stating  that  Thomas  Fahy  had  refused  to 
indemnify  them  in  case  they  did  so,  in  accordance 
with  his  promise.     On  the  12th  of  April,  the  judge 
granted  a  conditional  order  for    their  attachment. 
Concannon  and  Dooly  filed  a  joint  affidavit,  showing 
cause  against  that  order,  which,  however,  was  made 
absolute  by  an  order  of  the  22nd  of  May,  which, 
amongst  other  things,  recited  what  had  been  omitted 
in  the  preceding  order,  viz^  the  refusal  of  the  appel- 
lants to  sign  the  notes  in  obedience  to  the  direction  of 
the  court.    From  that  order  Concannon  and  Dooly 
now  applied. 

A.  itrewster,  Q.C.  (with  him  M.  Morris)  for  the 
appellant. — The  creditors  should  have  either  accepted 


or  rejected  the  offer  of  Concannon  and  Fahey;  they 
had  no  right  to  assume  that  the  latter  would  give  an- 
tedated promissory  notes  instead  of  the  bills  they 
offered.  The  creditors  might  have  proposed  alterations 
in  the  securities  at  their  second  meeting,  but  they 
could  only  approve  or  reject  the  offer  of  composition 
at  the  first  meeting,  20  &  21  Vict,  c.  60,  a.  149. 
The  appellants  had  full  right  to  disclaim  the  altered 
arrangement  The  Court  of  Bankruptcy  had  no  con- 
trol over  this  composition,  as  it  was  to  be  carried 
out  by  means  of  bills  of  exchange,  and  not  money,  for 
it  has  been  held  by  Bramwell,  fi^  that  the  composition 
clauses  of  the  English  Bankrupt  Consolidation  Act, 
1849  (which  are  identical  with  those  of  the  Irish  Act)- 
apply  only  "  where  the  offer  is  of  a  composition  in 
money,  and  that  creditors  cannot  be  compelled  to  take 
bills  of  exchange  without  their  consent,"  Taylor  v. 
Pearse  (2  Exch,N.S.,  36).  \The  Lord  Chancellor.— 
I  don't  sea  why  the  court  below  should  interfere  at  all 
in  an  arrangement  between  a  bankrupt  and  his  credi- 
tors]. The  appellant's  counsel  were  then  stopped 
by  the  court 

James  Reman,  Q.C.  (with  him  D.C.  Heror^Q.CL, 
and  P.  Marlin\  for  the  assignees^— Two  points  weie 
relied  on  by  the  assignees  in  the  court  below — first, 
that  an  undertaking  had  been  given  by  the  appellants; 
secondly,  that  a  conditional  order,  giving  indulgence 
to  the  appellants,  issued  before  the  attachment  issued. 
[The  Lord  Chancellor. — I  do  not  see  how  the  court 
could  attach  a  roan  who  was  not  before  it    The 
Court  of  Bankruptcy  should  abstain  from  interfering 
in  compositions.     If  a  man  whoso  offer  of  composi- 
tion has  been  accepted  byhiscreditors,  withdraws  from  his* 
arrangement,  his  creditors  can  then  call  in  the  aid  of 
the  Court  of  Bankruptcy].     A  bankrupt  who  enters 
into  a  composition  is  before  the  court    The  meetings 
of  the  creditors  are  held  before  the  judge  in  the  court, 
and  the  140th  section  of  the  Bankrupt  and  Insolvent 
Act  enacts  that  if  at  the  second  meeting  of  the  cre- 
ditors three-fifths  of  them  agree  to  accept  the  offer  of 
composition,  "  the  court  may,  upon  such  acceptance 
being  testified  in  writing,  and  npon  payment  of  such 
sum  as  the  court  shall  direct,  annul  the  adjudication 
of   bankruptcy."      [The  Lord  Chancellor.  -~  That 
means  that  the  court  may  order  the  payment  of  the 
costs  incurred  prior  to  the  composition  being  entered 
into;  bnt  the  court  cannot  force  creditors  to  prosecute 
the  bankruptcy].  ' 

The  Lord  Chancellor^— I  am  of  opinion  that  thr 
order  below  cannot  be  sustained.  Here  i»  a»  under- 
taking made  without  any  consideration,  and  on  which 
no  action  would  lie.  The  creditors  of  the  bankrupt 
reject  it  when  it  is  offered  at  their  first  meeting.  That 
undertaking  is  only  an  agreement  which  the  appellants 
were  willing  to  enter  into  with  the  creditors,  in  case 
the  latter  accepted  it,  and  nntil  it  was  accepted,  either 
party  were  at  perfect  liberty  to  withdraw  from.  The 
creditors  proposed  such  alterations  as  to  change  it 
materially,  whereupon  the  appellants  withdrew.  No 
doubt  the  court  below  is  to  sit  and  hold  the  meetings 
of  the  creditors,  and  to  see  if  the  advertisements  in 
the  Gazette  are  correct,  and  that  the  amount  of  compo- 
sition really  corresponds  with  that  advertised.  But 
the  court  hat  no  other  functions  in  relation  to  compo- 
sitions.    If  the  requisite  number  of  creditors  accent 
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the  composition,  the  judge  may  annul  the  adjudication 
of  bankruptcy,  but  he  cannot  otherwise  interfere  in 
the  arrangement  The  bills  of  exchange  proposed  by 
the  appellants  were  never  tendered  to  the  creditors. 

Discharge  the  order  below,  with  costs  of 

the   proceedings  below — no   costs  of 

appeal. 


[Before  the  Lord  Chancellor].* 
In  re  Sanderson,  a  Bankrupt. — Nov.  28. 

Trading  exclusively  in  Ireland — 20  £  21   Vict  c. 
60,  *.31. 

A  trader,  who  had  resided  and  carried  on  business  in 
England  for  several  years,  took  premises  in  Ireland 
in  November,  1 860,  closed  his  place  oj  business  in 
England*  removed  his  family  to  Ireland,  and,  pur- 
suant to  advertisements  in  the  Irish  newspapers,  car 
tied  on  his  trade  thenceforward  in  Ireland  only.  Five- 
sixths  of  the  amount  of  his  debts  were  contracted  in 
England.  In  April,  1861,  he  was  adjudged  abank- 
in  England,  and  in  May  following  the  Irish  Court 
of  Bankruptcy  and  Insolvency  made  a  Similar  ad- 
judication. On  appeal  by  the  bankrupt  from  the 
latter,  Held,  that  the  bankrupt  was  residing  and 
hading  exclusively  in  Ireland*  under  the  3lst  sec- 
tion of  the  Irish  Bankruptcy  and  Insolvency  Act. 

This  was  an   appeal  by  F.  Sanderson,  a  bankrupt, 
from  an  order  made  by  Judge  Lynch  on  the  23rd 
of  May,  1861.     The  following  were  the  facta  of  the 
case: — F.  Sanderson,  the  appellant,  carried  on  the 
trade  of  a  coach  and  a  cab-builder  for  several  years 
at  No.   12  Tottenham-street,   Middlesex,   England, 
and,  in  the  month  of  June,   1860,  he  took  a  house 
and  premises  at  No.  34  Lower  Dominick-street,  Dub- ' 
lin,  wh?re  he  opened  a  branch  of  his  trade,  and  here 
his  wife  and  family  resided  from  November  in  the 
same  year.    The  appellant  becoming  embarrassed,  at 
the  request  of  his  creditors  in  England,  be  signed  a  de- 
claration of  insolvency,  and  on  the  17th  of  April, 
1861,  a  petition  for  adjudication  was  presented  to 
the  Court  of  Bankruptcy  for  the  London  District 
against  the  appellant,  describing  him  as  of  34  Do- 
minick-street, Dublin,  and  12  Tottenham -street,  in 
the  County  of  Middlesex,  ooachmaker.     By  an  order 
of  Mr.  Commissioner  Fonblanque  of  the  above  date, 
the  appellant  was  adjudged  a  bankrupt,  and  on  the 
20th  of  April,  1861,  the  messenger  of  the  English 
Court  of  Bankruptcy  took  possession  of  the  goods 
and  effects' of  the  appellant  at  No.   34  Lower  Do- 
minick  street,   Dublin.     Tht  appellant  surrendered 
himself  to  the  adjudication  in  London,  and,  on  the 
7th  of  May,  1861,  assignees  of  his  estate  were  duly 
nominated.    On  the  4th  of  May,  1861,  a  trader- 
debtor-summofls,  at  the  suit  of  an  Irish  creditor,  was 
Issued  out  of  the  Court  of  Bankruptcy  and  Insol- 
vency in  Ireland,  requiring  the  appellant  to  attend 
aud  admit  the  debt  upon  the  7th  of  May,   1861. 
The  appellant  was  unable  to  attend  upon  that  day, 
his  presence  being  necessary  at  the  Bankruptcy  Court 
In  London;  and  upon  the  petition  of  the  same  Irish 
creditor,  the  appellant  was  adjudicated  a  bankrupt  on 
the  15th  of  May,   1861.     It  was  proved  that  from 

*  The  Lord  Justice  of  Appeal  was  absent  from  illness. 


November,  1 860,  there  was  only  a  caretaker  residing 
in  the  bankrupt's  premises  in  Tottenham-street,  Lon- 
don, bnt  that  five-sixths  of  the  amount  of  his  liabili- 
ties were  incurred  to  creditors  residing  in  England, 
some  of  them,  too,  after  his  removal  to  Dublin.  On 
the  20th  of  May,  1861,  the  bankrupt  moved  to  set 
aside  the  adjudication  made  by  the  Court  of  Bank- 
ruptcy in  Ireland,  when  Judge  Lynch,  by  his  order 
of  23rd  of  May,  affirmed  the  adjudication.* .  From 
that  order  F.  Sanderson  now  appealed. 

A.  Brewster,  Q.C.,  (with  him  James  Kernan,  Q,C^ 
and  Twigg),  for  the  appellant. — This  case  turns  on 
the  construction  of  the  31st  section  of  the  20  &  21 
Vict.  c.  60,  which  enacts  that  the  Court  of  Bank- 
ruptcy and  Insolvency  iu  Ireland  "  shall  have  exclu- 
sive jurisdiction  in  bankruptcy  over  all  traders  residing 
or  carrying  on  business  exclusively  in  Ireland."  [The 
Lord  Chancellor. — Does  **  exclusively  *  apply  to  both 
44 residing w  and  "carrying  on,"  or  to  both?}'  To 
44  carrying  on w  only.  This  case  is  the  converse  of 
Ex  parte  Rogers  (9  Ir.  Chan.  150)  In  that  case  the 
bankrupt  never  resided  in  England,  nor  carried  on 
business  there,  and  the  adjudication  of  the  English 
Court  of  Bankruptcy  was  very  properly  annulled. 
When  a  man  carries  on  business  in  both  countries, 
the  first  commission  issued  prevails,  and  extends  over 
all  his  property  in  both  countries.  In  this  case  a 
commission  issued  first  in  England.  Five-sixths  of  the 
bankrupt's  debts  were  contracted  in  England.  Even  if 
the  bankrupt  had  retired  from  business  in  England,  he 
could  become  a  bankrupt  there. — Exports  Bamford 
(15  Ves.  445)). 

Serjeant  Sullivan  (with  him  D.  C.  Heron,  Q.C.) 
contra. — The  bankrupt  advertised  in  the  newspapers 
that  he  was  coming  over  to  this  country  to  carry  on 
his  trade  in  Dublin  exclusively.     It  is  sworn  that  he 
and  bis  family  have  been   residing  in  Dublin  since 
November,   I860.     The  bankrupt,  on  his  examina- 
tion, admitted  that  his  coach -building  yard  in  London 
bad  been  closed  since  the  above  date,  and  that  only 
one  man  resided  on  Che  premises,  for  the  purpose  of 
letting  them.     If  the  bankrupt  did  not  cease  to  trade 
in  England  under  these  circumstances,  when  can  a 
man  be  said  to  cease  to  trade  in  England?     This 
statute  must  be  construed  according  to  its  plain  gram- 
matical meaning. — Miller  V.Salomons  (J  Exch.560); 
Orey  v.  Pearson  (6  Ho.  of  Lds.  106).    This  case  is 
governed  by  Ex  parte  Rogers  (9  Ir.  Chan.  150). 
The  English  assignees  are  not  under  the  control  of 
the  Irish  Court  of  Bankruptcy. 
James  Kernan,  Q.&,  in  reply. 
The  Lord  Chancellor. — This  is  the  case  of  a 
man  residing  in  Ireland,  and  carrying  on  business 
here,  and  here  only.    What  is  this  but  trading  ex- 
clusively in  Ireland,  under  the  Act  of  Parliament? 
It  is  true  that  some  of  his  debts  were  contracted  in 
Englaud,  but  I  do  not  see  how  that  prevents  his  being 
an  Irish  trader.    I  cannot  bind  the  assignees  under 
the  adjudication  made  in  England  by  any  order  I  may 
make  in  this  case.    They  may  bring  their  action  to- 
morrow.    I  can  only  affirm  the  order  of  the  court 
below.    The  costs  to  come  out  of  the  estate,  and  the 
deposit  to  be  returned. 

•  /«  re  Stmdmwm  (U  tr.  Chun.  421} 
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[Before  the  Lord  Chavcillor.*] 

Im  RE  WoODROFFE,  A  BANKRUPT;   I&X  PARTS  FORTUNE 

ivw.  29;  Dec.  9,  17. 

20  ir  21  Ptct  c.  60,  etc  14a 

Aro  appeal  lies  against  the  granting  of  a  certificate  to 
a  bankrupt^  unless  the  appellants  objection  be  made 
in  writing,  at  the  final  examination* 

This  was  an  appeal  from  an  order  made  by  Judge 
Berwick  on  the  13th  of  Jane,  1861,  granting  a 
certificate  to  James  Woodroffe,  a  bankrupt  It 
Appeared  -that  at  the  final  examination  of  the 
ba  nkrupt,  held  on  the  abore  date,  counsel  for 
Mr.  Fortune,  a  creditor,  objectedto  the  final  examination 
of  the  bankrupt  being  passed,  and  a  certificate  being; 
granted,  upon  the  grounds  of  fraud  on  the  part  of  the 
bankrupt.  The  judge  below  signed  the  certificate  of 
the  bankrupt's  conformity,  passed  his  final  examina- 
tion, and  granted  him  a  certificate;  but  upon  the  me* 
morandum  of  the  sitting  of  the  court,  upon  the  13th 
of  June,  when  the  order  was  made,  it  did  not  appear 
that  any  objection  was  made  to  the  granting  of  the 
bankrupt's  certificate  From  this  order  Mr.  For- 
tune now  appealed;  pending  the  appeal,  the  bankrupt's 
certificate  was  not  issued. 

James  Kernan,  Q.C.,  (with  him  Dowse),  for  Mr. 
Fortune,  the  appellant.— This  appeal  is  brought  under 
the  provisions  of  the  143rdf  section  of  the  20  ft  21 
Vict,  cap.'  60,  (the  Irish  Bankrupt  and  Insolvent  Act, 
1857)f  which  directs  that  where  a  charge  of  (rand  is 
made  against  a  bankrupt,  the  passing  of  his  final  exa- 
mination shall  be  suspended.  Counsel  for  the  appel- 
lant charged  fraud  against  the  bankrupt  here,  and 
examined  witnesses  in. support  of  the  charge. 

D.  C.  Heron,  Q.C,  (with  htm  P.  Martin),  for  the 
bankrupt. — This  appeal  cannot  be  heard.  Both  the 
charge  of  fraud,  and  the  objection  to  the  certificate  of 
conformity,  should  be  taken  down  and  entered  upon 
the  order,  to  entitle  a  creditor  to  appeal  under  the 
143rd  section.  [James  Reman,  Q.&— I  made  the 
objection  below,  and  it  was  the  duty  of  the  court  to 
take  it  down.] 

The  Lord  Chancellor. — All  I  can  do  here  is  to 
require  the  judge  below  to  certify  what  is  the  nettled 


•  The  Lord  Justice  of  Appeal  was  absent  from  illness. 

t  Section  148  enacts,  "Forthwith  after  the  bankrupt  shell 
baye  passed  his  last  examination,  if  no  prosecution  shall  have 
been  directed  by  the  court,  nor  any  charge  of  fraud  shall  have 
been  entered  on  the  proceedings,  nor  any  objection  to  the 
signing  of  the  certificate  be  entered  in  the  court,  the  certifi- 
cate of  conformity  shall  be  prepared  by  the  ohief  registrar,  and 
signed  by  the  court,  and  notice  of  the  allowance  of  such  cer- 
tificate shall  be  advertized  in  the  Dublin  Gazette,  in  such  man- 
ner as  may  be  directed  in  any  General  Order,  but  if  any  ob- 
jection to  the  granting  of  the  certificate  be  made  before  or  at 
the  last  examination,  then  the  court  shall  appoint  a  public 
sitting  for  the  allowance  of  the  certificate  (whereof  twenty -one 
days  notice  shall  be  given  in  the  DubUn  Gazette),  and  at  such 
sitting  or  any  adjournment  thereof;  the  assignees,  or  any  of 
the  creditors  of  such  bankrupt,  may  be  heard  Against  the  al- 
lowance of  such  certificate,  and  the  court  having  negard  to  the 
conformity  of  the  bankrupt  to  the  law  of  ba  kruptcy,  and 
whether  the  allowance  of  such  certificate  be  opposed  by  any 
creditor  or  not,  shall  judge  of  any  objection  against  allowing 
such  certificate,  and  either  find  the  bankrupt  entitled  thereto, 
and  allow,  the  same,  or  suspend  the  allowance  thereof  for  any 
period  not  exceedin j  three  years. 


practice  of  the  court  as  to  the  mode  of  taking  objec- 
tions on  such  occasions. 

December  9. — On  this  day,  the  certificate  of  Judge 
Berwick  was  read,  in  which  be  stated,  "that  by  the 
practice  of  the  Court  of  Bankruptcy  and  Insolvency, 
objections  to  the  granting  to  the  bankrupt  of  the  cer- 
tificate of  conformity  must  be  taken  at  the  time  of  the 
passing  of  the  first  examination  of  the  bankrupt,  and 
must  be  entered  on  the  proceedings  of  the  court,  pur- 
suant to  the  statute,  and  the  ground  of  objection  must 
be  distinctly  specified  therein,  and  thereupon  the  court 
appoints  a  public  sitting  for  the  hearing  and  deciding 
thereon.  The  court  has,  however,  been  in  the  habit, 
at  the  request  of  the  parties  concerned,  and  to  save 
the  expense  of  a  second  public  sitting,  of  hearing  all 
the  objections  to  the  conduct  of  the  bankrupt  at  the 
sitting  for  his  final  examination,  and  where  the  case 
would  call  for  a  suspension  of  his  certificate,  to  make 
an  order  adjourning  the  passing  of  his  final  examina- 
tion to  such  future  period  as  the  court  considers  right, 
which  in  effect  aets  as  a  suspension  of  his  certificate 
to  that  time.  This  course  is  only  adopted  when  the 
parties  assent  thereto,  and  if  the  opposing  party 
intends  to  insist  upon  his  right  to  object  to  the  grant- 
ing of  the  certificate,  I  should  consider  bound  to  adopt 
the  regular  practice  of  the  court"  The  judge  below  also 
amended  the  order  of  the  13th  June,  1861,  by  recit- 
ing therein — "  That  counsel  on  the  part  of  Mr.  Fortune 
opposed  the  passing  of  the  final  examination  of  the 
bankrupt  on  the  gronnd  of  fraud,"  &c  The  Lord 
Chancellor  havlug  directed  a  further  reference  to  as- 
certain whether  the  objection  must  be  tendered  in 
writing  or  not. 

December  17 — On  this  day  the  Registrar  of  the 
Court  of  Baukruptcy  and  Insolvency  certified  that  the 
objection  of  the1  appellant  should  have  been  in  writing* 

D.  C.  Heron,  Q.C.,  cited  Exports  Holthouse  (1 
De  Gex  M.  &  G.  237)* 

Dowse  contra. — The  judge  below  admits  that  hie 
original  order  was  wrong. 

The  Lord  Chancellor.— The  order  made  by  the 
court  below  has,  upon  reference  back,  been  amended 
by  the  insertion  of  the  very  facts  which  Mr.  Kernan 
described,  viz.,  that  fraud  was  charged  against  the 
bankrupt,  but  that  no  objection  was  raised  to  the 
granting  of  the  certificate.  The  case  cited  by  Mr. 
Heron  is  very  strong,  and  this  is  an  a  fortiori  case. 
Creditors  must  conform  to  the  rules  of  the  Bankrupt 
Court  I  do  not  wish  to  encourage  such  appeals  aa 
this.  I  cannot  allow  every  one  to  appeal  from  every 
order  of  the  Bankrupt  Court.  By  reason  of  the  ap- 
pellant's delay  great  hardship  has  been  inflicted  upon 
the  bankrupt  If  this  appeal  had  been  brought  last 
Trinity  Term  the  whole  matter  might  have  been  dis- 
posed of  in  a  fortnight,  whereas  the  bankrupt's  certi- 
ficate has  been  suspended  for  six  months,  pending  thia 
appeal,  so  that  he  has  been  punished  very  severely. 
I  wish  to  say  that  I  mentioned  this  case  to  the  Lord 
Justice  of  Appeal,  and  that  he  quite  concurred  in  the 
view  I  have  taken  of  it  I  regret  extremely  that  I 
have  not  had  his  valuable  assistance  in  hearing  it 
Dismiss  the  appeal  with  costs. 
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Court  of  Cfmncrn?. 

Reported  by  ChutoH.  Foot,  E*,  Burietcr  ti-Uw. 

Taltot  v.  Kennedy  and  Others. — Nov.  10;  Dec  2 

Practice — Cause  petition  to  perpetuate  testimony— 
Purchase  for  valuable  consideration. 

A  petition  was  fled  to  perpetuate  testimony  of  the  con- 
tents of  a  tost  deed,  by  a  party  claming  a  rever- 
sionary interest  thereunder.  Held,  that  under  a 
commission  issued  according  to  the  prayer  of  the 
above  petition*  the  respondents  named  in  the  latter 
could  not  examine  witnesses  on  their  own  behalf 

And  that  the  defence  of  purchase  for  valuable  con- 
sideration without  notice,  is  no  answer  Jo  a  suit  to 
perpetuate  testimony.  ~ 

This  was  a  petition  for  permission  to  examine  wit- 
nesses, in  order  to  fperpetuate  their  testimony  as  to 
tbe  contents  of  a  family  settlement,  now  lost,  which 
had  been  made  in  the  year  1841,  and  under  the  limi- 
tations of  which,  George  Talbot,  the  petitioner,  claimed 
to  be  entitled  to  certain  lauds,  subject  to  an  existing 
life  estate.  No  answer  was  put  in  by  any  of  the  re- 
spondents named  in  the  petition,  bat,  at  the  hearing, 
counsel  appeared  for  John  Talbot,  a  minor,  and  asked 
leave  to  file  an  answer  on  behalf  of  the  minor,  which 
application  was  granted,  and  the  case  was  ordered  to 
stand  over. 

Dec  2. — P.  Creagh  for  the  Kennedys  minors  who 
now  appeared,  and  who  were  permitted  to  file  answers, 
contended  that  the  respondents  were  entitled  to  exa- 
mine witnesses  on  their  own  behalf,  under  the  com- 
mission to  examine  witnesses  for  the  petitioner. — The 
Earl  of  Abergavenny  v.  Powell  (1  Merr.  434). 
^  J.  E.  Walsh,  Q.G,  for  Mrs.  0.  Talbot,  whose 
jointure  was  payable  out  of  the  lands  in  question,  con- 
tended that  as  against  his  client,  being  a  purchaser 
for  valuable  consideration,  this  petition  should  not  be 
granted  at  the  suit  of  a  volunteer. — Jerrardr.  Saun- 
ders (2  Ves.  J.,  45,  8). 

P.  Blake,  Q.C.,  (with  him  James  Monahan)*  for 
the  petitioner. — The  mere  dictum  of  Lord  Eldon,  ut- 
tered in  Jerrard  v.  Saunders*  supra*  is  overruled  by 
his  subsequent  decision  in  Dursley  v.  Fitzhardinge 
Berkeley  (6  Ves.,  26 1 ).  Although  a  bill  of  discovery 
will  not  lie  against  a  purchaser  for  valuable  considera- 
tion, a  bill  to  perpetuate  testimony  wilL — 2  Story 
Eq.  Jurisp.,  968.  If  the  respondents  wish  to  perpe- 
tuate testimony  in  their  own  behalf,  they  must  file  a 
substantive  petition  for  that  object.  Our  witnesses 
must  be  named  in  the  order,  therefore  no  other  wit- 
nesses can  be  examined  under  the  commission. 

The  Lord  Chancellor. — I  am  quite  of  Lord  El- 
don's  opinion,  that  a  bill  to  perpetuate  testimony  is 
not  to  be  viewed  as  a  bill  giving  relief.  I  will  make 
the  common  order,  only  following  the  form  established. 
The  respondents  can  cross-examine  the  petitioner's 
witnesses  if  they  wish.  I  cannot  make  any  order  as 
to  costs  at  present 


ttolfe  Court. 

ER«port«4  by  WUBan  Woodtock,  E«e„  Bairktar.at.LNr.] 

Burlet  v.  Armstrong. — June  17. 

Will— "Just  debts"— Mortgage—Marshalling — 
Legacy. 

A  direction  m  a  wUl  to  pay  the  testator's  just  debts- 
extends  to  a  debt  due  on  a  covenant  contained  in  a 
mortgage  deed.  x 

Where*  in  1828,  a  testator*  being  indebted  on  a  cove- 
nant cor.ta'ned  in  a  mortgage  of  real  property* 
made  his  w:M*  not  attested*  as  then  required*  to  pass 
real  estate*  directing  that  his  chattel  property  should 
be  sold*  and  that  out  of  it  his  just  debts  should  first 
be  paid*  and  then  his  legacies*  Held,  Mat  the  debt 
due  on  the  covenant  was  rightly  paid  out  of  the 
produce  of  the  sale;  that  the  testator's  heir-at-law 
took  the  mortgaged  estate  discharged  of  the  mort- 
gage* and  that  the  legatees  were  not  entitled  to  have 
the  assets  marshalled  so  as  to  recover  out  of  the* 
mortgaged  estate  to  much  of  the  sum  paid  out  of 
the  personal  estate  in  discharge  of  the  mortgage  as 
would  be  necessary  to  pay  the  legatee's  demand. 
The  facts  upon  which   this  case  were  decided  are  as 
follows: — John  Armstrong  being  seised  in  fee  of  the 
town  and  lands  of  Drumrue,  in  tbe  County  of  Fer- 
managh, and  in  quasi  fee,  under  a  lease  for  lives  re- 
newable for  ever,  of  the  lands  of  Moybane,.  in  the 
same  county,  by  deed  of  release  by  way  of  mortgage, 
bearing  date  the  29th  of  April,  1815,  in  considera- 
tion of  the  sum  of  £500,  then  currency,  conveyed 
the  said  lands  of  Dramroe  and  Moybane  to  Robert 
Nixon  and  his  heirs,  to  hold  the  same  unto  and  to  the 
use  of  the  said  Robert  Nixon,  his  heirs  and  assigns, 
subject  to  a  proviso  for  redemption,  on  payment  of 
the  said  sum  of  £500,  with  interest.    This  deed  con- 
tained the  usual  covenants  by  the  mortgagor.     By 
deed  of  the  1st  November,  1828,  Andrew  Nixon,  the 
administrator  of  the  mortgagee  .in  the  deed  of  1815, 
in  consideration  of  the  sum  of  £461,  Irish,  and,  at 
the  request  of  the  said  John  Armstrong,  assigned  the 
said  lands  to  Ralph  Scott,  with  a  clause  of  redemp- 
tion, on  payment  of  said  sum  of  £461.    That  as- 
signment contained  a  covenant  by  John  Armstrong, 
to  and  with  Ralph  Scott,  to  pay  to  the  said  R.  Scott 
the  said  sum  of  £461,  with  interest.     John  Arm- 
strong died  in  1829.     By  deed  of  1850,  the  said 
Ralph  Scott 'reassigned  the  mortgaged  premises  to 
Montgomery  Armstrong,  the  respondent   John  Arm- 
strong made  his  will,  dated  the  24th  March,  1829, 
not  attested,  as  then  by  law  required,  to  pass  real  es- 
tate, and  by  it  he  left  and  bequeathed  to  his  son  William 
Armstrong  the  sum  of  £300,  to  be  applied  as  in  the 
will  mentioned,  and  to  his  daughter  Elisabeth  Arm- 
strong the  sum  of  £200,  and  desired  that  all  his  chat- 
tel property,  of  every  kind  and  description  whatever 
(except  as  before  bequeathed),  to  be  sold  by  public 
auction;  and*  in  the  first  place*  the  produce  thereof 
to  be  applied  to  tbe  payment  of  his  just  debts  and 
funeral  expenses, and, in  the  nextplace*to  the  discbarge 
of  his  legacies;  and,  finally,  he  appointed  his  brother 
Montgomery  Armstrong  his  residuary  legatee  and 
principal  executor,  together  with  two.  other  persons 
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therein  named.   The  will  contained  dispositions  of  the 
testator's  real  estate,  to  which,  however,  it  is  unneces- 
sary farther  to  refer,  as  they  failed  by  reason  of  the 
insufficient  attestation  of  the  will.    The  testator  died 
in  December,  1829,  and  thereupon  Montgomery  Arm- 
strong entered  upon  his  lands,  and  took  possession  of 
his  persona]  estate.      The  petition  in  the  present 
natter  was  filed  by  Alexander  Barley,  who  had  mar- 
ried Elizabeth  Armstrong,  and  the  said  Elisabeth,  to 
recover  her  legacy.     The  case   went  into   Master 
Brooke's  office,  and  the  respondent,  by  his  discharge, 
amongst  various  matters,  stated  that  the  debts  of  the 
deceased  were  more  than  sufficient  to  exhaust  his  per- 
sonal estate,  and  that  he,  the  respondent,  appKed  said 
personal  estate  in  discharge  of  those  debts,  including 
the  mortgage  debt  doe  to  Mr.  Ralph  Scott,  on  foot  of 
which  respondent  paid  the  sum  of  £552  15s.  4d. 
The  Master,  by  his  order,  bearing  date  the  21st  De- 
cember, 1860,  reciting  that  it  appeared  that  the  re- 
spondent alleged  that  he  applied  a  portion  of  the  tes- 
tator's personal  estate  in  paying  off  a  mortgage  of  the 
real  estate  of  the  testator,  and  further  reciting  that  it 
appeared  that  such  mortgage  had  been  executed  by  the 
testator  himself,  to  secure  his  own  debt  due  by  him 
to  the  mortgagee,  and  that  the  testator  died  intestate 
as  to  all  his  real  estate,  and  that  such  real  estate  de- 
scended to  the  respondent  as  heir-at-law  of  the  tes- 
tator, declared  the  petitioner,  Elizabeth  Barley,  as 
pecuniary  legatee  under  the  will  of  said  John  "Arm- 
strong; and  that  the  said  petitioner,  Alexsnder  Bur- 
ley,  in  right  of  his  wife,  the  said  Elisabeth  Burley, 
entitled  to  have  the  assets  of  the  said  testator  mar- 
shalled so  as  to  recover  ont  of  the  mortgaged  estates 
of  the  said  testator  the  amount  so  paid  ont  of  the 
personal  assets  of  said  John  Armstrong  to  the  mort- 
gagee of  said  estate,  or  so  much  thereof  as  would  be 
necessary  to  pay  the  said  petitioner's  demand.    The 
respondent  appealed  from  this  order,  on  the  ground, 
as  set  forth  in  his  notice,  of  appeal  that  the  petitioner, 
as  a  pecuniary  legatee  under  the  will  of  the  testator, 
was  not  entitled  to  have  the  assets  marshalled  for  said 
purpose,  inasmuch  as  the  testator  by  his  will  directed 
all  his  chattel  property  to  be  sold  by  public  auction, 
and  in  the  first  place  to  apply  the  produce  thereof  in 
payment  of  his  just  debts  and  funeral  expenses,  and, 
in  the  next  place,   to  the  discharge  of  the  legacies 
(including  petitioner's  demand)  therein  mentioned ;  and 
that  the  respondent,  as  the  executor  thereof,  by  paying 
flaid  mortgage-debt  out  of  the  said  assets  obeyed  the 
directions,  and  fulfilled  the  intention  of  testator  in 
that  behalf,  and  that  accordingly  respondent  is  entitled  to 
hold  said  mortgaged  estate  exonerated  and  discharged 
from  said  legacy,  and  other  the  pecuniary  legacies  be- 
queathed by  said  testator. 

Serjeant  Sullivan  and  0.  0.  MaUey  for  the  appel- 


Brewster,  Q.C.,  and  Dowse,  for  the  petitioners. 

The  following  cases  were  cited: — Holliwdl  v.  Far- 
mer (\  Buss.  663);  O'Neal  v.  Mead  (1  P.  Wms. 
693);  LutHns  v.  Leigh  (Oas.  temp.  Talbot,  53); 
Ancaster  v.  Meyer  (1st  Wh.  &  Tud.  505);  Strick- 
land v.  Strickland  (10  Sim.  374);  Oalton  v.  Hand- 
cock  (2  Atk.  426);  Clifton  v,  Birt  (1  P,  Wms. 
678);  Earloflngestrev.  Carnarvon  (1  Beav.  209); 
Foster  v.  Thompson  (6  Ir.Eq.  Rep.  168);  Daviesv. 


Gardiner  (2  P.  Wms.  190);  Forrester*.  Lord  Leigh 
(1  AmbL  171);  Rider  v.  Wager  (2  P.  Wms.  328); 
Smith  v.  Smith  (10  Ir.  Ch.Rep.89);  Woolstonecroft 
y.  Woolstonecroft  (6  Jur.  N.S.  1170);  St.  17  &  18 
Vict.c  113. 

June  17. — The  Master  of  the  Rolls  delivered  a 
written  judgment,  in  which  he  stated  the  facts  of  the 
case  as  given  above,  and  said  that  Ralph  Scott  was 
creditor  of  John  Armstrong  at  the  time  of  his  death, 
by  reason  of  the  express  covenant  contained  in  the 
deed  of  the  1st  November,  1828,  and  the  sum  due 
by  John  Armstrong  was  one  of  his  debts  at  the  time 
of  his  decease. — Smith  v.  Smith  (10th  Ir.  CL  Rep.' 
89  and  460),  and  the  cases  there  cited.  It  would,  of 
course,  appear  that  if  the  clause  directing  the  sale  of 
the  chattel  property  and  the  payment  of  the  testator's 
just  debts  had  not  been  contained  in  the  will,  the 
order  made  by  the  Master  wonld  be  right,  the  per* 
sonal  estate  having  been  applied  to  pay  off  the  mort- 
gage, and  the  petitioner  could  have  come  upon  the 
real  estate  pro  tanto. — 2nd  Jarm  ou  Wills,  570. 
But  the  Master  had  overlooked  the  clause  directing 
the  payment  of  debts,  ard  the  decision  in  Smith  v. 
Smith.  If  the  words  "  tny  just  debts  n  were  to  be 
construed  as  excluding  the  mortgage  debt,  the  Mas 
ter's  order  was  right,  but  if  not,  the  order  was  wron^, 
as  he  had  decided  that  the  personal  estate  was  liabl » 
to  pay  first  the  legacies,  and  then  the  mortgage-debt 
The  court  would  not  marshal  assets  in  contravention 
of  the  terms  of  the  wilL — Chester  v.  Powell  (7th 
Jur.  389)*  That  case  was  referred  to  by  the  Lord 
Chancellor  in  Smith  v.  Smith.  His  Honour  then  re- 
ferred to  Townshend  v.  Mostyn  (26  Beav.  72) ;  Smi'h 
v.  Smith;  Woolstencroft  v.  Woolstencroft  (30  L.  J. 
Ch.  22)  on  appeal  from  the  decision  of  Vice- 
Chancellor  Stuart  in  29th  L.  J.  Ch.  511;  Stone' 
▼.  Parker  (29th  L.  J.  Ch.  874),  and  said  the 
question  in  the  present  case  was,  What  was  the 
meaning  of  the  words  ••  my  just  debts?"  All  the 
authorities  established  that  they  included  debts  due  on 
covenants  contained  in  mortgage  deeds.  If  so,  the 
Master  had  decided,  in  contravention  of  the  terms  of 
the  will,  that  the  legacies  were  to  be  paid  ont  of  the 
proceeds  of  the  chattel  property  in  priority  to  the 
testator's  debts.  His  Houour  was,  therefore,  of 
opiuion  that  the  Master's  order  should  be  reversed. 
— ♦— 

Court  of  dutrn'0  SSnuI). 

[WESTMINSTER.]* 

C  Bcportei  by  John  Thompson,  T.  W.  Sounder*,  and  C.3.B. 
Hertalot,  Biqri.,  BorrittOTMt  Law  } 

Sixes  t>.  Wild  and  Others,— Tuesday,  July  9. 

Vendor  and  purchaser  — Non-completion  of  pur- 
chase  from  want  of  title — Damages — Loss  of  bar- 
gain. 

The  defendant's  trustees,  with  power  of  sale  of  an  es- 
tate, in  which  A  had  a  life  interest,  put  the  estate 
up  for  sale  by  auction,  acting  bona  fide,  and  rea- 
sonably believing  that  A  would  join  in  the  convey- 
ance to  the  purchaser.  The  plaintiff  became  the 
purchaser,  and  paid  the  deposit  Subsequently  A 
refused  to  join  in  the  conveyance,  whereupon  the 
defendants  offered  to  return  the  deposit,  which  the 

•   By  permission  of  Law  Tinet, 
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plaintiff  refused,  claiming  compensation  for  the  loss 
of  the  bargain,  Held  (Cochburn,  CJ~>  dissentients), 
that  the  plaintiff  was  not  entitled  to  damages  for 
the  loss  of  the  bargain,  but  only  to  the  return  of  the 
deposit  and  costs  of  investigating  the  title. 
The  first  count  of  the  declaration  alleged  that  the 
defendants  being  about  to  sell  certain  land,  compris- 
ing, amongst  others,  two  closes  of  land  described  in 
the  particulars  of  sale  as  Lot  4,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendants,  would 
bid  for  and  purchase  at  the  sale  the  said  two  closes  of 
land,  undertook  and  promised  the  plaintiff  that  the 
said  closes  were  then  wholly  unincumbered,  and  were 
subject  to  no  outgoings  or  charge  whatsoever,  except 
the  land-tax,  and  the  plaintiff,  confiding  in  the  said 
promise  and  undertaking  of  the  defendants,  bid  for 
the  said  closes  of  land,  and  was  declared  the  pur- 
chaser thereof,  and  paid,  &&,  as  and  for  a  deposit 
upon  the  said  purchase.  That  the  defendants  did  not 
perform  their  promise,  but  deceived  the  plaintiff  in 
this,  that  the  said  closes  were,  and  still  are,  incum- 
bered by  a  certain  annuity  charged  thereon,  to  wit,  to 
the  amount  of  £100  to  a  certain  person  (still  living) 
for  life,  whereby  a  good  title  could  not  be  made,  and 
the  sale  and  purchase  could  not  be  completed,  by  rea- 
son whereof  the  plaintiff  was  deprived  of  ail  the  ad- 
vantages he  would  have  derived  from  being  the  pur- 
chaser of  the  said  closes,  and  has  been  put  to  great 
charges,  &c  The  second  count  alleged  that  the  defend- 
ants caused  to  be  put  up  for  sale  the  said  closes  of  land, 
and  fraudulently  and  deceitfully  stated  and  pretended 
to  the  plaintiff  that  the  same  were  wholly  unincum- 
bered, and  subject  to  no  outgoing  except  the  land- 
tax,  whereby  the  plaintiff  was  induced  to  bid  at  the 
said  sale,  and  to  become  the  purchaser  thereof,  and  to 
pay  to  the  defendants  a  certain  large  mm  of  money 
as  a  deposit  upon  the  said  purchase,  whereas  in  truth 
and  in  fact  the  said  closes  were,  and  still  are,  incum- 
bered by  an  annuity,  &c%  as  the  defendants  well 
knew,  and  by  means  whereof  the  plaintiff  was  de- 
prived of  all  the  advantages  he  would  have  derived 
from  being  the  purchaser  of  the  said  doses,  &c. 
^  Pleas: — L  As  to  the  first  count,  payment  into  court 
*  of  150/.;  2.  As  to  the  second  count,  not  guilty.  As 
to  the  first  plea,  the  plaintiff  replied  that  the  sum 
paid  into  court  was  not  sufficient,  and  he  took  issue 
upon  the  second  plea.  At  the  trial  before  Cockburn, 
G.J*  at  the  last  Spring  Assizes  for  Leicestershire,  it 
appeared  that  the  land  in  question  -had  been  devised 
by  a  Mr.  Ells  to  the  defendants,  apon  trust  to  sell 
the  same,  and  to  pay  oat  of  the  interest  of  the  pro- 
ceeds 100L  per  annum,  &&,  to  bis  wife.  The  estate 
was  held  subject  to  a  settlement,  by  whteh  the  legal 
estate  was  in  trustees  for  the  purpose  of  securing  that 
sum  to  her.  On  the  29th  July,  1859,  the  defendants 
offered  the  land  for  sale  by  auction,  believing  that 
Mrs*  Ella  would,  in  accordance  with  the  recommenda- 
tion of  Mr.  Campbell,  their  attorney,  concur  in  the 
conveyance  of  the  land  free  from  incumbrance,  These 
doses  were  sold  to  the  plaintift  and  a  deposit  made 
by  him.  Subsequently  Mr*.  EUa  refased  to  join  in 
the  conveyance,  and  the  defendants  offered  to  return 
the  deposit  money  to  the  plaintiff  who  refased  it,  in- 
sisting upon  compensation  for  the  loss  of  his  bacgaia. 
The  plaintiff  then  brought  the  present  action,  claim* 


ing,  besides  the  depot  it  money  and  interest,  SOL  for 
damages  for  the  breach  of  contract,  and  45L  for  ex- 
penses incurred  by  him  in  the  purchase.  The  jury 
found  that  the  defendants  had  acted  bona  fide,  and 
that  they  had  reasonable  grounds  for  thinking  that 
they  could  make  a  good  title  to  the  land  if  purchased. 
The  verdict  was  entered  for  the  plaint  iff  for  209^  11*. 
with  leave  reserved  to  the  defendants  to  move  to  re- 
duce the  damages,  or  to  enter  a  verdict  for  the  de- 
fendants ;  and  it  was  arranged  that  the  plaintiff's  at- 
torney's bill  should  be  taxed,  in  order  to  ascertain 
whether  the  money  paid  into  court  was  sufficient  to 
cover  the  expenses  of  investigating  the  title,  and  also 
the  deposit  money.  A  rule  nisi  was  accordingly  ob- 
tained. 

I  Meflor  and  Field  (June  13)  showed  cause,  and 
I  Hayes,  Serjeant  (&  Bristowe  with  him)  supported  the 
rule.  Cases  cited: — Hopkins  v.  Grazebrook  (fi  B.& 
0.  31);  Robinson  v.  Harmon  (1  Ex.  860);  Walker 
v.  Moore  (10  B.  &  C.  416);  Pounsett  v.  Fuller  (17 
C.  B.  660);  HadUy  v.  BaxendaU  (9  Ex.341); 
Sugd.  V.  &  P.  424,  11th  ed.;  Flureau  v.  ThornhiU 
(2  W.  Bl.  1078);  BraU  v.  Ellis  (Sugd.  V,  &  P.); 
Jones  v,  Dyke\  ib. 

Cur.  adv.  vult. 

Blackburn,  J. — This  was  a  case  argued  before  the 
Lord  Chief  Justice,  my  brother  WJghtman,  and  my- 
self! The  judgment  I  am  now  about  to  deliver  is  that 
of  my  brother  Wigbtman  aud  myself.  In  this  case 
the  plaintiff  purchased  from  the  defendants  a  farm ; 
the  defendants  proved  unable  to  make  a  good  title. 
The  plaintiff  brought  this  action  against  them  for  not 
doing  so;  the  defendants  paid  money  into  court;  and 
the  question  is,  on  what  principle  the  damages  should 
be  estimated.  On  the  trial  before  my  Lord  Chief 
Justice,  at  Leicester,  it  appeared  that  the  farm  in 
question  was  part  of  an  estate  devised  to  the  defend- 
ants on  trust  to  sell  as  soon  as  they  conveniently 
could.  The  solicitor  employed  in  the  affairs  of  the 
trust  (who  for  this  purpose  must  be  identified  with 
the  defendants)  was  aware  that  the  testator  held  the 
estate  subject  to  a  settlement  by  which  the  legal  es- 
tate was  in  trustees  for  the  purpose  of  securing  a  life 
annuity  to  a  lady,  and  be  knew  that  no  title  free  of 
incumbrance  could  be  made  to  any  part  of  the  estate 
unless  that  lady  and  her  trustees  agreed  to  discharge 
the  part  sold  from  the  trusts  to  secure  the  annuity. 
He  had  represented  to  the  lady  that  it  would  be  for 
the  benefit  of  the  farm  thai  the  farm  now  in  o/jsstion 
should  be  sold,  and  that  it  would  not  be  disadvanta- 
geous to  herself  if,  in  the  case  of  a  sale,  she  would 
consent  to  transfer  her  security  to  another  property, 
whilst  it  would  benefit  the  estate.  She  was  satisfied 
that  this  was  so,  and  verbally  expressed  her  concur- 
rence. After  this,  the  farm  was  offered  for  sale,  and 
the  plaintiff  agreed  to  bay  it.  The  jury  have  ex- 
pressly found  that  the  defendants  acted  bona  fide,  and 
that  they  had  reasonable  grounds  for  thinking  that 
they  could  make  a  good  title  to  a  purchaser.  It 
must,  however,  be  taken  along  with  this,  that  the 
solicitor  (with  whom  for  this  purpose  the  defendants 
were  identified)  knew  that  the  lady  was  not  legally 
or  equitably  bound  by  her  parol  consent,  so  that  she 
could  be  compelled  to  concur,  and  consequently  that 
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the  power  of  the  defendants  to  make  a  good  title  to 
the  farm  free  of  incumbrances  was  precarious,  in  ao 
far  as  it  depended  on  the  lady  continuing  in  the  same 
mind.  The  jury  have  found  that  it  was  reasonable  in 
him  to  expect  she  would  so  continue,  bat  in  fact  she 
did  not.  She  was  persuaded  by  other  friends  of  the 
family  to  refuse  her  assent,  and  the  bargain  went  off. 
It  was  agreed  at  the  trial  that  the  costs  incurred  in 
the  investigation  of  the  tide  should  be  referred  to 
taxation*  The  Lord  Chief  Justice  left  it  to  the  jury 
to  assess  the  damages  generally,  reservipg  leave  to 
reduce  the  damages,  or  euter  a  vetfiet  for  the  de- 
fendants, if,  after  the  taxation,  the  money  paid  into 
court  proved  sufficient  to  cover  the  expenses  of  inves- 
tigating the  title  and  the  deposit,  unless  the  plaintiff, 
under  the  peculiar  circumstances,  was  entitled  to  ge- 
neral damages.  On  the  taxation,  the  amouat  paid 
into  court  proved  to  be  sufficient  to  cover  ail  the  ex- 
genses,  except  some  attendant  on  aa  attempt  to  make 
a  fresh  arrangement  after  the  bargain  was  off.  It 
waa  properly  admitted  on  the  argument,  that  the  case 
of  PounseU  v.  FvUer  (17  C.  B.  660)  conclusively 
/decided  that  those  expenses  could  not  be  claimed. 
The  question,  therefore,  whieh  was  argued  before  us 
was,  whether,  under  the  circumstances,  the  plaintiff 
could  claim  damages  for  the  loss  of  his  bargain.  I 
am  of  opinion  that  there  is  nothing  in  this  case  to 
take  it  oat  of  the  general  rule  as  to  the  assessment 
of  damages  for  the  breach  of  a  contract  to  sell  real 
property  where  the  bargain  goes  off  on  account  of  a 
defect  in  the  title.  That  rule,  which  is  an  exception 
from  the  general  rule  of  common  law,  was  first  laid 
down  in  Flureau  v.  ThernhiU  (2  W.  BL  1078)  as 
long  ago  aa  1776.  It  was  constantly  acted  upon 
until  the  case  of  Hopkins  v.  Grazebrook  (6  B  £  C. 
31),  which  introduced  an  exception  in  cases  where 
the  vendor  waa  not  in  possession,  on  whieh  I  shall 
observe  presently.  It  was  again  acted  upon  in 
Walker  v.  Moore  (10  B.  &  C.  416),  whera  Parke, 
J.,  puts  the  rule  on  what  I  take  to  be  true  ground, 
namely,  that  it  is  implied  from  the  usage  of  this  par- 
ticular business*  He  says:  "A  jury  ought  not  iu 
the  case  of  a  vendor  in  possession  to  give  any  other 
damages  in  consequence  of  a  defect  being  found  in 
the  title,  than  those  which  were  allowed  in  Flureau 
v.  Thomhill,  which  was  recognised  in  Johnson  v. 
Johnson  (3  B.  &  P.  167);  BraU  v.  Ellis  (1  Sug.  V, 
tt  P.  40);  and  Jones  v.  Dyke  in  the  same  volume, 
p.  41.  In  the  absence  of  any  express  stipulation 
about  k,  the  parties  must  be  considered  as  coutent 
that  the  damages  in  the  event  of  the  title  proving  de- 
fective shall  be  measured  in  the  ordinary  way,  and 
that  excludes  the  clsiin  of  damages  on  account  of  the 
supposed  goodness  of  the  bargain.'9  In  the  more  re* 
sent  case  of  Robinson  v.  Barman  (1  Ex.  850)  the 
general  rule  was  recognised,  but  the  exception  in 
Hopkins  v.  Qrazebrook  was  acted  upon.  In  the  most 
recent  case  upon  the  subject,  PounseU  v.  Fuller,  the 
$ases  of  Hopkins  v.  Qrazebrook  and  Robinson  v. 
Harrnan  were  expressly  recognised  as  binding  au- 
thorities; bat  the  Court  of  Common  Pleas  considered 
the  general  rule  applicable  under  such  circumstances 
as  leaves  it  very  difficult  to  say  to  what  cases,  if  any, 
the  exception  supposed  to  be  established  by  Hopkins 
v.  Qrazdroob  still  applies.    In  the  present  case,  how- 


ever, it  is  enough  to  say  that,  giving  the  two  cases 
of  Hopkins  v.  Qrazebrook  and  Robinson  v.  Harmon 
their  fullest  effect,  the  exception  established  by  them 
is  one  within  which  the  present  case  does  not  falL 
Hopkins  v.  Qrazebrook  was  moved  in '  Michaelmas 
Term,  1826.  The  facts  were,  that  Hill  &  Co.  had 
agreed  to  sell  real  estate  to  one  Harewood,  and  Hare- 
wood  had  agreed  to  sell  it  to  the  defendant,  who  again 
agreed  to  sell  it  to  the  plaintiff,  In  consequence  of 
disputes  between  Hill  and  Harewood,  the  defendant 
could  not  complete  his  title.  It  was  admitted  that  the 
defendants  had  acted  bonajuje;  but,  according  to  the 
views  as  to  the  law  relating  to  public  policy  which 
Lord  Tenterden  then  entertained  (which  were  not 
finally  shown  to  be  erroneous  till  after  his  death  in 
HibblethwaiU  v.  McMorine,  5M.&W.  462),  the 
defendant  bad  acted  improperly  and  in  violation  of 
law.  It  was  only  in  the  immediately  antecedent  sit- 
tings after  Trinity  Term,  that  in  Bryan  v.  Lewis 
(Ry.  &  Moo.  386),  Lord  Tenterden  expressed  iu  the 
strongest  terms  an  opinion  whieh  he  declared  he 
should  always  entertain  till  told  by  the  House  of 
Lords  he  was  wrong,  that  any  speculative  contract 
to  sell  things  not  ia  possession  was  illegal  and  void  as 
against  the  policy  of  the  law.  It  is  upon  this  ground, 
it  seems  to  me,  that  in  Hopkins  v.  Grazebrook  he 
makes  the  case  an  exception,  because  the  defendant 
had  entered  into  a  contract  to  sell  "without  the 
power  to  confer  even  the  shadow  of  a  title."  Bayly, 
X,  as  reported,  says:  "The  case  of  Flureau  v. 
Thomhill  is  very  different  from  this,  for  here  the 
vendor  had  nothing  but  an  equitable  title."  If  this 
was  the  ground  for  the  decision  it  is  clearly  untenable, 
and  is  inconsistent  with  the  last  decision  in  PounseU 
v.  Fuller;  but  in  Walker  v.  Moore  (10  B.  &  a 
416),  Bayly,  J.,  says,  that  iu  Hopkins  v.  Qrazebrook 
the  court  was  of  opinion  that  the  defendant  "  was  in 
fault  by  representing  himself  to  be  the  owner  of  the 
property  when  he  was  not  so."  Littledale,  J.,  who. 
had  been  one  of  the  judges  in  Hopkins  v.  Grazebrook, 
but  whose  reasons  are  not  those  reported,  says  in 
Walker  v.  Moore,  at  page  420,  "  it  is  contrary  to 
the  policy  of  the  law  that  a  man  should  sell  an  estate 
before  ho  has  a  title  and  possession."  Parke,  J.,  in 
the  judgment  already  quoted,  tacitly  assumes  that  this 
had  been  the  ground  of  the  decision  in  Hopkins  v. 
Qrazebrook,  as  in  enunciating  the  general  rule  on 
which  he  acts,  he  confines  it  to  the  case  of  a  vendor 
"  in  possession."  In  Robinson  v.  Harmon  the  ven- 
dor had,  with  the  object  of  bringing  about  the  bar- 
gain, expressly  stated  that  under  his  father's  will  the 
property  was  his  out  and  out.  In  fact  it  had  been 
devised  to  trustees  to  pay  the  defendant  a  moiety,  of 
the  rent  during  life  only.  If  the  defendant  knew 
this,  he  was  guilty  of  a  fraud;  if  he  was  ignorant  of 
it,  the  transaction  must  have  been  so  recently  after 
his  father's  death  that  the  will  had  not  yet  been  acted 
upon,  and  he  was  not  in  possession;  for  if  he  had 
been  iu  possession  ho  could  not  be  ignorant  that  he 
only  got  half  the  rents.  The  report  leaves  it  uncer- 
tain how  the  facts  were  as  to  this,  and  the  judgment 
merely  being  that  she  case  was  not  distinguishable 
from  Hopkins  v.  Grazebrook,  leaves  it  uncertain 
whether  the  court  thought  the  exception  in  question 
was  when  there  was  misconduct  or  want  of  possession, 
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or  a  want  of  a  legal  title.  In  Pounsett  v.  Fuller 
the  Court  of  Common  Bench  expressly  held  that  the 
mere  want  of  legal  title  does  not  bring  the  case  within 
the  exception  in  Hopkins  v.  Grazebrook,  which  they 
all  seem  to  consider  as  depending  npon  misconduct 
My  brother  Williams  expresses  doubts,  in  which  I 
fully  sympathise,  as  to  the  soundness  of  the  excep- 
tion in  Hopkins  v.  Qrazebroolc  In  any  point  of 
riew,  I  do  not  see  how  the  existence  of  misconduct 
can  alter  the  rule  by  which  the  damages  for  the 
breach  of  a  contract  are  to  be  assessed ;  it  may  ren- 
der the  contract  voidable  on  the  ground  of  fraud,  or 
give  a  cause  of  action  for  deceit,  but  surely  it  cannot 
alter  the  effect  of  the  contract  itself.  And  if  it  be 
said  that  the  rule  depends  npon  an  implied  condition 
resulting  from  the  general  understanding  of  vendors 
and  purchasers  (which  is  the  ground  taken  by  Parke, 
J.  in  Walker  v.  Moore,  and  I  think  the  true  one), 
and  that  the  usage  Is  such  that  this  implied  condition 
excludes  such  cases  as  Hopkins  v.  Grazebrooky  I 
think  that  it  will  be  worthy  of  the  consideration  of  any 
court  competent  to  review  that  case,  whether  the 
strong  opinions  of  Lord  Sf.  Leonards,  reported  in  his 
Vend,  and  Purch.  301,  13th  edition,  do  not  show 
that  the  general  understanding  of  conveyancers  has 
been  misapprehended.  However,  it  is  enough  fur  the 
decision  of  the  case  before  us,  that  it  is  not  brought 
within  that  exception,  however  it  is  understood.  The 
defendants  here  were  not  out  of  possession,  uor  were 
they  entirely  without  title.  The  only  ground  for  im- 
puting misconduct  in  them  was,  that  though  they 
knew  that  their  power  of  making  a  title  free  from  in- 
cumbrances was  precarious  as  depending  on  the  sta- 
bility of  the  lady's  mind,  they  nevertheless  put  up 
the  property  for  sale;  but  the  jury  have  fonnd  that 
this  was  done  bona  fide,  and  done  reasonably;  and  it 
is  impossible,  I  think,  to  say,  as  a  matter  of  law,  that 
there  is  misconduct  in  putting  property  up  for  sale 
without  disclosing  every  material  fact,  as  if  it  was  a 
case  of  marine  insurance.  And,  lastly,  though  the 
defendants  had  no^  the  complete  legal  title  at  the 
time  they  put  the  property  up  for  sale,  Pounsett  v. 
Fuller  is  a  distinct  authority  that  iu  the  absence  of 
misconduct  that  does  not  bring  the  case  within  the 
exception.  I  am,  theiefore,  of  opinion  that  the  rule 
must  be  made  absolute. 

Cockbubn,  GJ. — I  regret  that  I  am  unable  to  con- 
cur with  my  learned  brothers  in  holding  that  this  rule 
should  be  made  absolute  in  favour  of  the  defendants. 
I  cannot  bring  my  mind  to  think  that  the  immunity 
which  the  law  allows  to  a  party  contracting  to  sell 
real  estate,  in  the  eveut  of  his  being  unable  to  make 
out  a  title  from  all  liability  on  the  breach  of  his  con- 
tract beyond  the  expenses  incurred  in  investigating 
the  title,  can  properly  be  extended  to  a  case  like  tho 
present.  That  immunity  is,  in  itself,  an  anomaly. 
It  probably  had  its  origin  in  the  difficulty  in  which, 
in  the  complicated  and  highly  artificial  state  of  our 
law  relating  to  real  property,  an  owner  of  real  estate 
having  contracted  to  sell  is  too  frequently  placed  from 
not  being  able  to  make  out  a  title  such  as  a  purchaser 
would  be  bound  or  willing  to  take.  The  hardship 
which  would  be  imposed  on  a  bona  fide  vendor,  if 
upon  some  legal  fliw  appearing  in  his  title  he  were 
held  liable  in  all  tie  consequences  which  would  attach 
apra  a  breach  of  contract  relating  to  personalty,  and 


the  difficulty  which  might  be  thrown  in  the  way  of 
bringing  real  property  into  the  market  if  the  full  lia- 
bility attached  iu  such  a  case,  have,  probably  by  an 
understanding  and  usage  among  those  engaged  in  the 
transfer  of  estates,  led  to  this  exception  to  the  ge- 
neral law.    But  I  can  sec  no  reason,  in  the  absence 
of  authority,  for  extending  the  exception  to  parties 
who,  knowing  that  they  have  no  present  estate  to 
convey,  take  npon  themselves  to  sell,  in  the  specula- 
tive belief  that  they  will  be  able  to  procure  an  in- 
terest and  title  before  they  are  called  upon  to  execute 
the  conveyance.     There  is  an  obvious  difference  be  - 
tween  an  owner  who  knows  that  he  alone  is  entitled 
to  an  estate  and  has  a  right  to  sell  it  although  he 
may  fail  to  make  ont  a  sufficient  title,  and  a  person 
who,  not  having  the  estate,  takes  upon  him  to  sell  on 
the  expectation  of  acquiring  the  estate  in  time,  and 
making  out  a  title.    The  cases  of  Hopkins  v.  Graze- 
brook  (6  B.  &  C.  21)  and  Robinson  v.  Harmon  (1 
Ex.  850),  are  direct  authorities  for  saying  that  a  per- 
son disposing  of  real  estate  to  which  he  has  no  pre- 
sent right,  although  under  a  bona  fide  belief  that  the 
right  will  be  acquired  in  time  to  fulfil  the  contract, 
will  be  liable  to  the  full  extent     These  cases  appear 
to  me  to  be  directly  in  point    Their  authority  does 
not  appear  to  have  been  shaken  by  the  decision  of 
the  Court  of  Common  Bench  in  Pounsett  v.  Fuller 
(i7  C.  B.  660);  for  although  in  that  case  the  de- 
fendant, who  was  held  not  to  be  liable  in  the  full  ex- 
tent of  damages,  had  been  unable  to  fulfil  his  coo- 
tract  in  consequence  of  uot  having  the  legal  estate, 
he  was  in  possession  and  had  an  equitable  interest, 
and  believed  himself,  under  the  circumstances,  to  be 
in  a  condition  to  convey  according  to  his  agreement, 
But  the  present  defendants  knew  themselves  to  have 
neither  the  legal  nor  the  equitable  estate  in  the  land 
which  they  contracted  to  sell  to  the  plaintiff.     They 
were  trustees  under  a  devise  which  was  inoperative  in 
consequence  of  the  land  of  which  the  devisor  had 
taken  upon  himself  to  dispose  being  vested  in  trus- 
tees under  a  setttlement  They  kuew  that  without  the 
consent  of  the  cestui  que  trust  (the  testator's  widow) 
and  her  trustees,  to  abandon  the  settlement,  and  their 
concurrence  in  the  sale,  they,  the  defendants,  had  no 
right  or  power  to  convey  the  land;  and,  though  it  is 
true  they  had  obtained  the  assent  of  the  cestui  que 
trust,  and  had  every  reason  to  believe  that  that  assent 
would  not  bo  revoked,  and  that  the  trustees  under  the 
settlement  would  concur  in  the  sale,   they   equally 
knew  that  none  of  these  parties  were  under  any  obli- 
gation, legal  or  equitable,  to  join  in  tho  conveyance, 
while  without  them  no  title  could  possibly  be  made. 
They  were,  therefore,  contracting  to  sell  at  a  time 
when  they  had  no  power  to  sell,  and  no  more  than 
the  expectation  of  making  out  a  title.    The  case  ap- 
pears to  me  not  within  the  rule  as  settled  in  Flureau 
y.  Thornhilly  but  within  the  exception  engrafted  on 
that  rule,  as  established  by  the  cases  of  Hopkins  v. 
Grazebrook  and  Robinson  v.  Harmant  to  which  I  have 
before  referred.     In  my  opinion,  therefore,  the  plain- 
tiff is  entitled  to  the  damages  assessed  by  the  jury  in 
respect  of  the  loss  he  has  sustained  by  the  non-com- 
pletion of  the  sale.     The  majority  of  the  court  think 
the  role  should  bejnade  absolute,  therefore  there  will 
bea 
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[DUBLIN.] 

[Reported  by  William  Woodlock,  E»qM  Bmiiter.at.tawJ 

Latblls  v.  Obakmobk— Nov.  5,  19. 
Libel — Justification — Innuendo — Demurrer. 

A  publication  stated  that  Archbishop  M.  had  selected 
for  a  particular  purpose  "  the  Rev.  P.  C,  whose 
praiseworthy  and  Christian  conduct  at  the  M.  elect- 
ion caused  him  to  be  prosecuted,  fa;  but  even  his 
ministration  was  too  mild  and  orderly,  and  a  more 
worthy  successor  was  appointed,  the  Rev.  P.  L^ 
whose  unruly  conduct  and  disobedience  to  his  supe- 
riors had  caused  him  to  be  removed  from  Paris  by 
the  police."  In  an  action  brought  for  libel  by  the 
Rev.  P.  L.,  the  plaint  set  out  tliis  publication  with 
an  innuendo,  "that  the  Rev.  P.  C.  was  a  disorderly 
and  unchristian  person,  and  that  the  plaintiff  was  a 
still  more  disorderly  and  unchristian  person." 

Held,  by  Lefroy,  CJ.-  &  Hayes,  J.  (Fitzgerald,  J. 
dissenting,  and  (TBrien,  J.  not  taking  any  part  in 
the  judgment),  that  this  innuendo  was  too  large,  and 
that  the  plaint  was  bad. 

The  defendant  to  so  much  of  the  libel  as  was  contained 
in  the  passage  beginning  with  the  words,  "  Rut  his 
fninistration,"  fa  to  the  end\  pleaded  a  justification 
setting  out  certain  facts,  shewing  tliat  the  plaintiff 
had,  jor  disobedience  to  his  superiors,  been  re- 
moved  from  Paris. 

Held,  on  demurrer  (Fitzgerald  J.  dissenting,  and 
CPBrien,  J.  not  taking  any  part  in  the  judgment),  that 
His  defence  was  good,  as  meeting  Vie  sting  and  sub- 
stance  of  the  libel. 

This  was  a  demurrer  to  the  third  defence  taken  to  the 
first  paragraph  of  the  summons  and  plaint.    The  ac- 
tion was  for  libel,  and  the  first  paragraph  of  the  sum- 
mons and  plaint  complained,  4t  For  that  the  plaintiff 
is  a  Roman  Catholic  clergyman,  and  at  the  time  of 
the  committing  of  the  grievances  hereinafter  mentioned 
had,  and  still  has,  the  ecclesiastical  charge  of  the  par-, 
ish  of  Partry,  in  the  county  of  Mayo,  and  Lord  Plun- 
ket  was  and  is  the  landlord  of  certain  property,  situate 
in  said  parish,"  and  the  said  plaintiff  says  that  "the 
said  defendant  falsely  and  maliciously  composed  and 
published  of  and  concerning  the  plaintiff  the  words  fol- 
lowing, that  is  to  say: — '  Archbishop  M'Hale,  know- 
ing he  could  not  meet  it  effectually  by  moral  influence, 
first  selected  as  his  administrator  in  (he  parish  that 
representative  of  order  and  decorum,  the  Bar.  Peter 
Conway,  whose  praiseworthy  and  Christian  conduct 
at  the  famous  Mayo  election  caused  him  to  be  prose- 
cuted by  order  of  the  House  of  Commons,  and  re- 
warded by  his  Archbishop  with  the  best  living  in  the 
diocese;  but  even  his  administration  was  too  mild  and 
orderly,  and  a  more  worthy  successor  was  chosen,  the 
Rev.  Patrick  Lavelle,  a  priest,  whose  unruly  conduct 
and  disobedience  to  his  superiors,  had  caused  him  to  be 
removed  from  Paris  by  the  police,'    (meaning  there- 
by that  the  said  Key.  Peter  Conway  was  a  disorderly 
and  unchristian  person,  and  that  said  plaintiff  was  a 
still  more  disorderly  and  unchristian  person,  and  was 
as  such  put  in  the  place  of  the  said  Rev.  Peter  Con- 
way)."   To  this  paragraph,  the  third  di  fence  pleaded 
was — "And  for  a  farther  defence  to  so  much  of  the 
said  first  paragraph  of  the  said  summons  and  plaint  as 


is  contained  in  the  following  words,  that  is  to  say  :— 
*  But  even  his  administration  was  too  mild  and  or- 
derly,  and   a  more  worthy  successor  was  chosen, 
the  Rev.  Patrick  Lavelle,  a  priest  whose  unruly  con- 
duct and  disobedience  to  hJs  superiors  had  caused  him 
to  be  removed  from  Paris  by  the  police.9 "    The  de- 
fendant saith  that  heretofore,  and  before  the  time  of 
the  printing  and  publishing  of  the  words  in  the  intro- 
ductory part  of  this  defence  mentioned,  the  plaintiff  had 
been  a  professor  at  the  Irish  College  at  Paris  in  the  Em* 
pire  of  France,  and,  during  the  time  that  he  was  such 
professor  in  said  college,  he  had  upon  several  occasions 
conducted  himself  improperly,  disobediently,  and  dis- 
respectfully towards  the  Very  Rev.  John  Miley,  the 
then  president  or  superior  of  the.  said  college,  his  su- 
perior therein,  and  who  was  spriest  of  the  Roman  Catho- 
lic Church,  and  who  thereupon,  having  authority  in  that 
behalf,  did,  iu  the  month  of  March,   1858,  direct  the 
porter  of  said  college  to  prevent  the  plaintiff  to  enter 
the  same,  and  the  said  plaintiff,  having  endeavoured 
against  the  will  of  the  said  president  or  superior  to 
force  his  way  through  the  entrance  gates  of  said  col- 
lege, and  having  failed  to  effect  such  his  purpose,  ob- 
tained ingress  into  said  college  by  getting  over  a  wall, 
and,  being  directed  to  quit  said  college  by  the  order  of 
the  then  minister  of  worship  and  public  instruction  in 
said  empire  of  France,  and  having  refused  so  to  do, 
was  in  consequence  of  such  his  conduct  ordered  by  the 
minister  of  the  interior  and  general  safetv  in  said 
French  empire  to  leave  said  empire  of  France,  which 
the  plaintiff  was  obliged  to  do,  wherefore,  &c   To  this 
defence  the  plaintiff  demurred.     Plaintiff's  points  no- 
ted  for  argument  on  the  demurrer  were  the  folio  whig: 
That  the  defence  severs  a  statement  in  the  plaint,  and 
seeks  to  justify  one  passage  of  said  statement;  that 
the  defeuce  does  not  justify  the  charge  as  made  in  the 
plaint,  nor  does  the  defence  justify  the  charge  in  the 
sense  imputed  by  the  plaint;  that  the  defence,  al- 
though purporting  to  justify  the  portion  of  the  state- 
,  ment  in  the  introductory  part  of  the  defence  stated, 
does  not  cover  said  statement,  or  state  facts  which 
are  sufficient  justification  of  said  statement;  that  the- 
defeuce  is  no  answer  to  the  portion  of  the  pLdut  to 
which  it  is  pleaded. 

M.  Morris  (with  him  Blake,  Q.C.)  in  support  of 
the  demurrer — This  defence  is  bad,  for  it  does  not 
justify  the  libel.  The  libel  complained  of  is  one  which 
states  that  the  Rev.  Peter  Conway  was  a  disorderly 
and  unchristian  person,  and  that  the  plaintiff  was 
worse.  A  defence  purporting  to  deal  with  the  whole 
libel,  but  setting  up  only  an  instance  of  disorderly 
conduct,  is  not  sufficient,  as  it  leaves  the  other  part 
of  the  libel,  that  imputing  unchristian  conduct,  un- 
touched. The  statements  relative  to  the  French 
affair  are  not  the  whole  libel  complained  of,  yet  they 
are  the  only  matter  justified.  The  libellous  matter 
here  is  not  divisible. 

Buchanan  and  Whiteside,  QC.  for  the  defendant. 
—The  defence  is  good.  The  sting  of  the  libel  is  con- 
tained in  the  statement  relative  to  what  happened  in 
France,  and  that  u  sufficiently  justified.  Then  the 
summons  and  plaint  is  bad,  as  the  inuendo  is  too  large, 
for  the  libel  does  not  bear  the  meaning  given  to  iL 
namely  that  the  plaintiff  was  an  unchristian  person, 
but  only  that  he  was  of  a  disorderly  character. 
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Blake,  QC.  replied. 

The  following  cases  were  cited — Tighev.Cooper  (7 
Ell  &  BL,  639);  Helsham  v.  Blackwood  (1 1  C.  B., 
Ill);  McGregor  v.  Gregory  (11  M.  &  W.,  287); 
-Braowe  v.  Gonfcn  (1  C.  U  728) ;  Mountney  v.  TFctf- 
<on  (2  B.  &  Ad.,  673);  William  v.  Gardiner  (I 
M.  &  W.,  245);  Harvey  v.  i^wncA  (1  Cr.  &  M., 
U);"£fcwT.  #wr<(iO  Q.  B.,  899);  O'Connell  v. 
Mansfield  (9  Ir.  L.  Rep.,  179);  O'Connor  v.  JTo/- 
&n  (6  Ir.  C.  L.  Rep,  378);  Mormon  v.  Harmer  (3 
Bingh,  N.  C  759). 

Nov.  16. — The  judges  having  differed  in  opinion, 
sow  delivered  their  judgments  seriatim. 

Fitzgerald,  J. — In  this  case  the  plaintiff  has  de- 
murred to  the  plea  of  justification  pleaded  by  the  de- 
fendant, and  he  says  that  the  justification,  is  defective, 
first,  because  it  is  not  sufficient  to  answer  more  than  a 
part  of  the  portion  of  the  libel  to  which  it  is  pleaded; 
and  secondly,  because  it  does  not  justify  the  libel  in  the 
sense  imputed.  The  defendant,  however,  asks  for  oar 
judgment  in  his  favour  on  two  grounds.     He  says, 
first,  that  the  plaintiff's  innendo  is  too  large,  and 
therefore  that  the  count  is  not  sufficient;  and  se- 
condly, that  if  the  inuendo  is  to  be  rejected  only,  and 
the  decision  of  the  court  that  it  is  too  large  is  not  to 
defeat  the  plaint,  then  the  defence  is  an  answer  to 
the  sting  of  the  libel,  which  imputes  disorderly  and 
disobedient  conduct  only;  and  in  that  sense  the  case 
of  O'Connor  v.  W  alien  was  resorted  to  as  an  au- 
thority in  this  case.     Another  authority  says  that  it 
is  quite  sufficient  if  the  defence  meets  the  very  sting 
of  the  libel,  though  it  leaves  small  matters  unanswered. 
Now  the  first  question  is,  whether  the  meaning  assigned 
by  the  inuendo  to  this  publication  if  too  large;  and, 
as  I  collect  from  the  authorities,  and  especially  from 
the  ease  of  Start  v.  Blaggt  1  apprehend  that  it  is  the 
duty  of  the  court  here  now,  in  determining  whether 
the  inuendo  is  toe  Urge  or  not,  to  see  whether  the 
publication  is   capable  of  the  meaning  which    the 
pleader  has  applied  to  it.    That  w  what  the  court 
decided  in  that  case.     The  truth,  as  matter  of  fact 
whether  it  docs  bear  that  meaning,  is  to  be  settled  by 
the  jury.    To  that  we  have  nothing  at  ail  to  say. 
The  question  which  we  have  to  decide  is,  whether  the 
publication  is  capaole  of  the  meaning  which  the  pleader 
has  adopted.     In  reference  to  the  views  which  the 
eourts  take,  1  could  not  refer  to  two  more  important 
Authorities  than  the  cases  of  Start  v.   Blagg  and 
Long  v*  Barrett  (3  H.  of  L.  Oas.  395).    There  the 
libel  complained  of  was,  "  What  possessed  Lord  H., 
if  ho  knew  anything  about  the  country,  or  was  not 
ander  the  spell  of  vile  and  treacherous  influence,  to 
make  his  first  visit,  and  that  carefully  puffed,   to 
Long's,  the  coachmaker't,  the  other  day  ?     If  mere 
trade  was  his  object,  he  had  several  respectable  houses 
open  to  him."    The  inuendo  given  was,  "  that  the 
bouse  of  business  of  the  plaintiff  was  not  respectable, 
and  that  the  said  visit  was  paid  thereto  for  political 
objects.*    The  question  for  the  House  of  Lords  was 
to  determine  whether  the  publication  was  capable  of 
the  large  meaning  given  to  it  by  the  innendo,  and  the 
House  of  Lords  came  to  the  conclusion  that  it  was. 
So  in  the  other  case  a  very  large  meaning  was  assigned 
to  the  publication,  and  the  court  held  that  it  was  ca- 
pable of  that  meaning.    Now  let  us  see  whether  the 


publication  here  is  capable  of  the  meaning  which  has 
been  given  to  it     The  inuendo  is,  that  the  imputa- 
tion intended  to  be  cast  upon  the  plaintiff  was,  that 
ho  was  a  more  disorderly  and  unchristian  person  than 
the  Rev.  Peter  Conway,  who  had  been  previously 
mentioned,  and  that  he  was  on  that  account  put  in 
place  of  the.  Rev.  Peter  Conway.    The  objection  is, 
that  the  innuendo  is  too  large  in  the  introduction  of 
the  word  "  unchristian ; "  for,  that  though  it  is  true 
that  the  Rev.  Peter  Conway  is  stated  to  have  been  an 
unchristian  person,  yet  the  comparison  instituted  be- 
tween him  and  the  plaintiff  is  in  respect  of  disorderly 
and    disobedient  conduct,  and  that    disorderly  and 
disobedient  conduct  forai3  the  only  ground  of  the  im- 
putation cast  upon  the  plaintiff  in  the  libel  complained 
of.    Then,  in  order  to  ascertain  whether  the  libel  is 
capable  of  the  meaning  given  to  it,  so  that  a  jury 
might  find  that  to  be  the  true  meaning,  let  us  refer  to 
the  libel  again ;  and  for  this  purpose  we  must  take 
the  whole  publication.     What  do  we  find  on  the  face 
of  it?     I  find  a  statement  in  the  commencing  part  of 
it,  that  Archbishop  M'Hale,  having  certain  objects  to 
carry  out,  selected  the  Rev*  Peter  Conway  as  his  in- 
strument to  effect  his  purpose.      I  find   the   Rev. 
Peter  Conway  described  as  the  representative  of  dis- 
order and  indecorum.     I  find  the  same  Rev.  Peter 
Conway  described  as  one  "  whose  praiseworthy  and 
Christian  conduct  at  the  famous  Mayo  election  caused  him 
to  be  prosecuted  by  order  of  the  House  of  Commons;9' 
and  then  it  is  stated  that  he  was  "  found  not  to  be 
sufficient  for  the  purpose  which  Archbishop  M'Hale 
had  to  carry  ont,  and  that  the  Rev.  Patrick  Lavelle 
was  chosen  as  a  more  fit  instrument  for  the  purpose. 
I  then  find  the  writer  going  on  to  say,  that  for  his 
nnruly  conduct  and  disobedience,  the  Rev.    Patrick 
Lavelle  had  been  expelled  from  Frauce.     The  ques- 
tion now  is,  whether  the  libel  is  capable  of  the  con- 
struction which  is  put  upon  it  by  the  innendo ;  and, 
having  regard  to  the  authorities,  and  to  the   plain 
meaning  of  the  libel,  it  may  be  described  shortly  as 
statiug  that  for  some  purpose  Archbishop  M'Hale  re- 
quired an  unworthy  instrument;  that  for  that  par- 
pose  he  selected  the  Rev.  Peter  Conway,  whose  char 
racter  is  drawn,   that,   however,   he  was  not  black 
euough,  and  that  then  Archbishop  M'Hale  selected 
another  and  a  worse  man  in  the  person  of  the  plain- 
tiff.    If  that  is  toe  meaning  of  which  the  libel  is  ca- 
pable, the  pleader  is*  in  my  opinion,  justified  in  his 
inuendo,  and  so  the  judgment  I  would  come  to  is  in 
favour  of  the  plaintiff  upon  this  point.     But  I  shall 
now  pa**  to  the  second  question,  and,  assuming  that 
the  court  should  come  to  the  conclusion,  and  that  the 
true  view  is  that  the  inuendo  Is  too  large,  either  en- 
tirely or  in  the  nee  of  the  word  "  unchristian,"  I 
shall  consider  what,  in  that  view  of  the  case,  the 
cmrt  is  to  do.     Well,  with  respect  to  this,  I  find  by 
the  eases  which  I  have  cited  that  if  the  inuendo  is 
too  large,  whether  the  objection  be  made  after  verdict, 
as  by  way  of  a  motion  in  arrest  of  judgment,  or  be- 
fore verdict  by  demurrer,,  the  course  to  be  adopted  in 
such  a  case  is  to  reject  it,  and  to  look  to  the  defama- 
tory matter  and  see  if  it  is  defamatory,  putting  the 
inuendo  altogether  aside.    That  mode  of  acting  was 
carried  very  far  in   Harvey  v.   Freneh  (1st  Cr.  & 
Mees,   Jl).     The   libel   there  was  as   follows:— 
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"Threatening  Letters — The  Middlesex  Grand  Jury 
have  returned  a  true  bill  against  a  gentleman  of  some 
property  named  French  (the  plaintiff),  and  the  inuendo 
was,  that  **  the  defendant  meant  to  insinuate  and  have 
it  understood  that  the  plaintiff  had  been  suspected  to 
have  been,  and  had  been,  gailly  of  the  offence  of 
sending    a  letter,   without    any  name  or  signature 
thereto  subscribed,  directed  to  one  Trotter,  threaten- 
ing to  kill  and  murder  the  eaid  Trotter,  a  snbject  of 
the  realm,  with  a  view  and  intent  to  extort"    Lord 
Tenterden  and  the  eourt  were  of  opinion  that  the 
inueadoe  in  the  declaration  were  not  warranted  by 
the  preceding  word*  m  the  counts,  but  then  be  held 
that  the  averment  in  the  innuendo*  might  be  rejected, 
and  that  the  counts  might  be  sustained  without  it. 
I  apprehend  that  rejecting  the  innuendo  here  altoge 
ther,  and  taking  the  plaint  aa  if  the  whole  inuendo 
was  struck  out,  the  plaint  discloses  a  defamatory 
sense  for  which  the  plaintiff  would,  upon  such  an  ob- 
jection, be  entitled  to  our  judgment.    Then  comes  the 
farther  question;  and  it  k  said  that  if  we  reject  the 
word  "  unchristian "  from  the  inuendo,   the  defence 
is  an  answer  to  the  sting  of  the  libel,  and  so  that 
judgment  ought  to  be  given  for  the  defendant.    The 
case  of  Morrison  v.  Harmer  was  very  much  relied 
upon  on  this  branch  of  the  ease.    I  do  not  dispute 
that  ease,  or  the  case  of  O'Connor  v.  Wallen  before 
Chief  Justice  Monahan;  but  the  true  answer  to  the 
argument  founded  on  these  cases  is  this — the  words 
which  are  taken  and  justified  are  mere  words  of  op- 
probrium, independent  of  the  libel  itself    I  do  not 
cavil  with  the  authorities,  but,  striking  out  the  inuendo, 
is  the  defence  here  an  answer  to  to  the  action?  Take 
the  libel  in  this  view,  striking  out  the  inuendo,  and 
what  it  says  is,  that  Archbishop  M'Hale  selected  for 
his  purpose  a  more  disorderly  character  than  the  Rov. 
Peter  Conway,  namely,  the  Rev.  Patrick  Lavelle,  aud 
then  it  goes  on  to  add,  that  the  same  Rev.  Patrick 
Lavelle,  who  was  so  selected,  on  some  antecedent  oc- 
casion had  been  driven  oat  of  France.    I  do  not  look 
upon  that  as  the  sting  of  the  libel.     If  you  stop  be- 
fore the  words  "  a  priest  whose  unruly  conduct  and 
disobedience  to  his  superiors  had  caused  him  to  be 
removed  from  Paris  by  the  police,**  yon  have  the  ac- 
cusation that  the  Rev.  Mr.  Lavelle  was  a  more  disor- 
derly person  than  the  Rev.  Mr.  Conway.    The  rest 
may  be  treated  either  as  matter  of  aggravation  or  as 
matter  of  evidence;  but  it  is  not  the  sting  of  the 
libel  itself  which  is  what  has  gone  before,  and  is  left 
uncovered  by  the  justification.    On  these  grounds  it 
seems  to  me  that  on  whatever  view  wo  take  of  this 
case,  judgment  ought  to  be  given  for  the  plaintiff. 

Hates,  J. — I  will  not  read  the  libel  again;  it  has 
been  read  by  my  brother  Fitzgerald.  Having  sketched 
the  character  of  the  Rev.  Mr.  Conway*  it  goes  on  to 
institute  a  comparison  between  him  and  the  Rev.  Mr. 
Lavelle;  bat  it  is  merely  with  respect  to  mild  and 
orderly  conduct  that  Mr.  Conway  is  said  to  be  better 
than  Mr.  Lavelle,  whose  conduct  was  of  such  a  nature 
as  to  cause  him  to  be  removed  from  Paris  by  the 
police.  Then  comes  the  inuendo  which  says  that  the 
meaning  is*  that  Mr.  Conway  was  a  disorderly  and 
unchristian  person,  and  that  the  plaintiff  was  a  still 
more  disorderly  and  unchristian  person.  .  Now  \t 
appears  to  me  that  this  inuendo,  so  far  as  it  speaks  of 


the  Rev.  Mr.  Conway  and  the  Rev.  Mr.  Lavelle  being 
unchristian  persons,  is  unfounded.  No  such  imputa- 
tion is  made  against  the  Rev.  Mr.  Lavelle  in  the  pub- 
lication complained  of,  and  I  think  there  is  nothing  on 
the  face  of  the  plaint  which  warrants  that  inuendo. 
Then  comes  the  defence,  which  says,  that  the  accusa- 
tion made  in  the  publication  is  true,  and  relics,  by  way 
of  justification,  on  the  matters  which  occurred  at  the 
Irish  College.  To  this  defence  the  plaintiff  demurs, 
and  to  this  demurrer  the  defendant  replies  that  at  all 
events  the  plaint  is  bad.  When  a  defendant  is  required 
to  plead  to  a  plaint  for  libel  his  duty  is,  first,  to  exa- 
mine whether  the  words  complained  of  are  capable  of 
bearing  the  meaning  which  is  assigned  to  them.  If 
he  finds  that  they  are,  and  he  is  desirous  of  justifying 
the  libel,  he  must  do  so  in  the  sense  imputed.  If  he 
finds  that  they  are  not  capable  of  that  meaning  be 
ought  to  demur.  If  the  defendant,  instead  of  demur- 
ring, goes  to  trial,  then,  after  trial,  if  the  inuendo  is 
found  to  be  bad,  the  court  will  reject  the  inuendo  if 
necessary,  This  appears  from  a  series  of  cases  begin- 
ning with  Corbett  v,  HUl  (Cr.  Eli*.  609),  all  of  whiah 
are  cases  arising  after  verdict.  I  think,  therefore, 
there  is  nothing  in  the  libel  to  warrant  the  meaqing 
assigned  to  it  by  the  plaint,  and  that  our  judgment 
should  be  for  the  defendant.  But,  suppose  the  charge 
made  is  one  merely  of  disorderly  conduct.  Then  the 
defendant  has  set  forth  a  full  statement  of  the  facts 
which  occurred  st  the  Irish  College,  and  he  relies  on 
this,  that  tiiat  narrative  contains  a  suffiqieut  justifica- 
tion for  his  publication.  Under  the  former  system  of 
pleading  it  is  well  known,  since  tbo  case  of  J" Anson  v. 
Stuart  (2  6m.  L.  C.  24),  that  it  is  not  sufficient,  by 
way  of  justification,  to  reiterate  the  charge.  The 
defendant  must  set  forth  the  particular  facts  on  which 
he  relies,  so  that  his  adversary  may  have  the  opportu- 
nity of  disproving  the  charges  mac|e  against  him,  and 
the  facts  composing  the  justification  are  the  only  mat- 
ters to  be  inquired  into  at  the  trial.  Then  the  only 
question  which  we  have  to  consider  here  is,  whether 
the  facts  set  forth  in  the  defence  would  warrant  the 
imputation  made  in  the  libeL  '  In  my  opinion  thsy 
would.  1  think  the  justification,  if  true,  would  be 
sufficient,  and,  therefore,  I  think  judgment  ought  to 
be  given  for  the  defendant. 

Lbfbot,  CJ.— In  this  case  it  would  be  both  unne- 
cessary for  me  to  state  the  ease  generally,  and  it 
would  be  equally  unnecessary  in  respect  of  the  ground 
on  which  my  opinion  proceeds,  and  the  views  of  the 
case  which  have  been  so  well  put  by  my  learned  bro- 
thers. My  opinion  is  generally  that  we  must  judgo 
in  every  case  upon  the  language  and  the  context  in 
each  case,  and  if  it  were  necessary  to  find  and  produce 
authority  either  to  establish  that  a  particular  document 
is  a  libel,  or  to  establish  that  particular  facts  form  a 
defence  in  an  action  for  libel,  it  would  be  very  hard, 
indeed,  to  say  a  priori,  or  for  counsel  to  advise  what 
was  a  libel  or  what  was  a  good  defence  to  an  action 
for  one;  for  there  is  such  a  variety  of  cases,  and  each 
turning,  as  it  ought  to  do,  upon  the  language  of  the 
libel  and  of  the  defence,  that  we  must  always  come  back 
to  the  inquiry,  in  the  given  case,  what  was  the  libel 
and  what  was  the  defence.  Now,  here  it  appears  to 
me  that  the  libel  consists  of  a  comparison  between  a 
gAntleman  named  Conwjy  and  the  plaintiff,    In  what 
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respect  are  they  compared?  It  is  said,  and  truly  said, 
that  Mr.  Conway  is  represented  to  have  been  a  person 
of  nnrnly  and  disobedient  conduct  to  his  superiors. 
It  is  also  said  that  Mr.  Conway,  and  I  take  it  that  the 
innendo  will  bear  it  oat,  was  also  of  an  unchristian 
character.  Then  a  comparison  is  instituted  between 
him  and  the  Rev.  Mr.  Lavelle;  but  in  what  respect  u 
the  comparison  instituted  between  theoi  ?  It  is  not  in 
respect  of  their  nnchristian  character,  but  of  the  nnrnly 
and  disobedient  conduct  to  superiors  of  the  one  com- 
pared with  the  other.  The  justification  for  that  com- 
parison is  the  account  which  is  given  of  the  unruly 
and  disobedient  conduct  of  Mr.  Lavelle  on  the  occasion 
on  which  he  was  expelled  from  the  French  Empire; 
and  I  ask  if  that  be  true  will  any  body  say  that  it 
does  not  justify  the  comparison,  or,  at  least,  is  there 
not  enough  to  lay  a  foundation  for  inquiry  for  the  jury 
to  say  which  of  the  two  was  the  more  disobedient  or 
unruly?  The  whole  sting  of  the  libel  is  that,  and  no 
morethan  that,  that  one  was  more  than  the  other  dis- 
obedient and  unruly  to  his  superiors;  and  if  the  facts 
be  true, — and  that  is  for  the  jury  to  say— will  any 
one  say  that  on  the  (ace  of  this  publication  there  is  a 
libel?  There  is  no  charge  whatsover  of  unchristian 
conduct  No  imputation  of  the  sort  is  made,  and, ! 
therefore,  it  appears  to  me  that  taking  that  which  is 
the  sting,  and  the  only  sting  of  the  libel,  and  compar- 
ing it  with  the  justification,  it  is  not  for  us  to  say  that 
there  is  of  necessity  a  libel,  but  only  a  comparison; 
and  if  the  defence  is  true,  is  that  comparison  such  as 
that  we  can  say  that  on  the  face  of  it  the  charge  is 
unjust,  unfair,  or  untrue?  Under  tbone  circumstan- 
ces, therefore,  it  appears  to  me,  judging  in  this  case, 
as  we  must  in  every  case,  as  to  what  U  the  sting  of 
the  libel,  and  whether  the  sting  of  the  libel  is  met  by 
the  justification,  that  in  this  case  it  is  met  by  the  jus- 
tification, which,  if  true,  will  or  may  fully  justify  the 
comparison,  and  the  imputation  that  one  was  more 
violent  and  disorderly  than  the  other.  Under  these 
circumstances  it  appears  to  me  that  the  imputation  is 
made,  not  generally,  but  in  comparison,  and  in  reference 
to  his  conduct  as  stated  to  have  taken  phv-e  in  Paris. 
And  it  is  not  even  a  general  charge  of  disorder  but 
the  justification  points  to  an  absolute  particular  case 
of  disorderly  and  disobedient  conduct.  It  appears  to 
me  that  that  defence  does  support  and  justify  the 
publication  and  the  charge  of  beiug  disorderly  and  dis- 
obedient conduct  even  in  the  abstract  Hut  I  say  it 
1s  the  comparison,  and  that  comparison  is  a  matter 
not  for  the  court  but  for  the  jury.  Then,  with  re- 
epect  to  the  other  question  upon  the  objection,  that  if 
the  matter  of  the  libel  does  not  warrant  the  inuendo, 
the  oppoMte  party  may  demur  generally,  1  confess  I 
should  have  to  retrace  my  view  of  the  law  which  I 
have  taken  from  the  earliest  time  that  I  can  remem- 
ber, if  I  were  to  hold  otherwise.  Here  is  an  imputa- 
tion, according  to  the  inuendo,  of  unchristian  conduct 
But  there  is  no  foundation  tor  that  inuendo,  for 
although  the  charge  of  not  being  of  a  Christian  cha-  ' 
racter  is  made  in  the  early  part  of  the  libit,  it  is  after-  ' 
wards  dropped  when  the  writer  comes  to  speak  of  Mr.  ' 
Lavelle,  and  the  charge  against  bim  is  confiued  to  un- 1 
ruly  and  disobedient  conduct;  and  that  charge  is  jus- 
tified in  the  defence.  Upon  all  these  grands  I  am  of 
opinion  that  our  judgment  should  be  f<  r  fie  defendant ' 


CBrikn,  J.,  had  not  been  present  at  the  argument, 
and  did  not  take  any  part  in  the  judgment. 

Wharton  v.  Kelly. — Nov.  12. 

Contract — Construction— Tenancy  from  year  to  year. 

Agreement  by  which  A.  agrees  to  let  to  B.  certain 
premises  for  one  year  certain,  at  a  yearly  rent  of 
£28,  payable  quarterly  in  each  year  during  the 
tenancy,  B.  to  be  allowed  £1  10s.  for  repairs  out 
of  each  of  the  four  first  quarters9  rent  Held,  that 
this  agreement  created  a  tenancy  Jrom  year  to  year. 

This  was  an  ejectment  on  the  title,  to  recover  posses* 
sion  of  the  house,  No.  4  Swift's -row,  in  this  city. 
Upon  the  trial  before  the  Lord  Chief  Justice,  at  the 
sittings  after  last  Trinity  Term,  it  appeared  that  the 
defendant  held  under  the  following  agreement: — 
"  Between  the  Rev.  Joseph  James  Wharton,  Rector 
of  Ballyburley,  in  the  King's  County,  of  the  one  part, 
and  Mrs.  Bridget  Kelly,  of  Gloucester-street,  widow, 
of  the  other  part,  the  said  Reverend  Joseph  James 
Wharton  agrees  to  let  *nd  the  said  Bridget  Kelly 
agrees  to  take,  All  That  and  Those  the  house  and 
premises  now  known  as  No.  4  Swift's -row,  in  the  city 
of  Dublin,  for  one  year  certain,  to  commence  from  the 
1st  day  of  April,  1860,  at  the  yearly  rent  of  £28 
sterling,  over  and  above  all  manner  of  taxes  and  rent, 
payable  quarterly,  1st  day  of  July,  1st  day  of  October, 
1st  day  of  January,  and  1st  day  of  April,  in  each  and 
every  year  during  the  tenancy  of  the  said  Bridget 
Kelly,  the  first  payment  thereof  to  be  made  on  the 
1st  day  of  July  next  ensuing  the  date  hereof,  and  the 
said  Bridget  Kelly  is  to  be  allowed  the  sum  of  £  1  IDs. 
out  of  each  of  the  first  four  quarters'  rent  for  repair- 
ing said  house  and  premises.  The  receipts  thereof  to 
be  produced,  to  satisfy  the  said  amount  has  oven  laid 
out  and  expended  in  repairing  said  house  and  pre- 
mises, and  the  said  Bridget  Kelly  hereby  agrees  not  to 
sublet  or  assign  said  house  and  premises ;  aud  further, 
that  she,  the  said  Bridget  Keiiy,  shall  and.  will  give 
up  the  quiet  and  peaceable  possession  of  said  house 
and  premises  to  the  said  Reverend  Joseph  James 
What  ton  in  good  tenantable  order,  repair,  and  condi- 
tion, reasonable  wear  and  tear  excepted. — Dated  this 

27th  day  of  March,  I860 J.  J.  Wharton— Bridget 

Kelly."  A  proposal,  dated  the  9th  of  March,  I860, 
was  also  given  in  evidence,  but  as  it  was  never  acted 
upon,  it  is  unnecessary  to  set  it  out.  Ou  the  24  th 
April,  1861,  a  demand  of  possession  was  made,  and 
possession  refused.  It  was  contended,  on  the  part  of 
the  defendant,  that  under  the  agreement  above  stated, 
she  was  a  tenant  from  year  to  year  of  the  house,  and, 
as  such,  entitled  to  a  regular  notice  to  quit,  the  giving 
of  which  had  not  been  proved.  A  verdict  was  had 
for  the  plaintiff,  but  leave  was  reserved  to  the  defen- 
dant to  move  that  the  verdict  had  for  the  plaintiff 
should  be  set  aside,  and  a  verdict  returned  for  the 
defendant,  or  a  new  trial  had  upon  the  ground  that 
upon  the  construction  of  the  proposal  and  agreement 
proved,  defendant  was  tenant  from  year  to  year,  and 
that  no  notice  to  quit  had  been  given.  A  conditional 
order  accordingly  was  obtained,  and  against  thU  order 
ciuse  was  now  shewn  on  behalf  of  the  plaintiff. 
Armstrong,  Serjeant,  (with  him  Blackham)  for  the 
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plaintiff,  contended  that  upon  the  construction  of  the 
proposal  and  agreement,  a  tenancy  for  a  year  certain 
was  created,  and  not  a  tenancy  from  year  to  year,  and 
that  therefore  notice  to  quit  was  not  necessary. 

Heron,  Q.C.,  (with  him  (TDriscoll)  argued  that 
the  defendant  wa*  tenant  from  year  to  year,  and  cited 
Doe  v.  Porter  (3  T.  R.  17),  for  Lord  Kenyon's  definition 
of  a  tenancy  from  year  to  year — Thompson  v.  Maber- 
ley  (2  Campb.  573);  Agar  v.  King  (Cro.  Eli*.  775); 
4  Jarmau's  Conveyancing,  457. 

Lkfroy,  C.  J.,  said  that  all  the  members  of  the 
court  were  of  opinion  that  the  verdict  should  be  en- 
tered for  the  defendant  Both  upon  the  words  of  the 
contract,  and  upon  the  authority  of  Lord  Ellenborough 
in  Thompson  v.  Maberley  upon  the  construction  of 
words  that  were  equivalent  to  those  in  the  present 
casc,*tbe  contract  should  be  held  to  be  for  a  tenancy  from 
year  to  year.  If  the  parties  only  intended  a  contract 
for  a  year,  why  did  they  not  stop  at  the  words  "  for 
one  year  certain?  "  As  the  panics  contracted  for 
a  future  tenancy,  it  could  not  be  supposed  that  that 
future  tenancy  was  merely  a  possible  one,  and  not  an 
actual  one.  Why  did  they  enter  so  elaborately  into 
what  should  be  the  nature  of  the  tenancy  after  the 
expiration  of  the  year,  if  a  future  tenancy  was  not 
actually  intended?  The  words  "  first  four  quarters  " 
evidently  implied  that  there  were  to  be  succeeding 
quarters,  and  of  what?  Of  a  tenancy  that  the  parties 
were  naturally  providing  for,  an  actual,  not  merely  a 
possible,  tenancy.  Theu  there  was  Lord  Ellenborough's 
decison,  which  was  very  important  That  decision 
was,  that  although  the  words  "  for  one  year  certain  " 
occurred,  yet  the  words  that  were  superadded  gave  to 
the  contract  the  effect  of  creating  a  tenancy  from  year 
to  year;  so,  following  that  decision,  he  was  of  opinion 
that  in  this  case  the  true  construction  of  the  contract 
was  that  it  created  a  tenancy  from  year  to  year. 

O'Brien,  J.,  said  that  it  would  be  rather  a  forced 
construction  to  hold  that  the  parties  had  provided  for 
the  terms  of  a  tenancy  which  had  not  been  created. 
The  plaintiff  said  that  everything  in  the  instrument 
was  to  be  read  with  the  qualification  that  the  defen- 
dant was  holding  for  one  year  certain,  and  that  a  tenancy 
from  year  to  year  could  not  be  created  till  after  the 
tenancy  for*  that  one  year  had  terminated,  but  that  in 
case  it  was  created,  it  was  to  be  on  the  same  terms 
as  the  previous  tenancy  for  one  year.  But  the  words 
*fc  io  each  and  every  year  during  the  tenancy  "  were 
not  to  be  lost  sight  of.  On  the  construction  put  on 
the  instrument  by  the  plaintiff,  what,  at  the  end  of 
one  jear,  would  be  the  position  of  the  landlord  and 
teuant?  The  tenant  would  remain  in  possession;  the 
landlord  would  have  done  no  act  to  create  a  new 
tenancy,  aud  everything  would  be  uncertain  between 
the  parties,  a  state  of  things  not  to  be  encouraged, 
and  which  had  originally  induced  courts  of  law  to  give 
effect  to  uncertaiu  tenancies  as  tenancies  from  year  to 
year.  Then  the  case  cited  from  Campbell's  Report 
shewed  that  the  meaning  given  to  the  word  "  certain  " 
was  that  what  was  certain  for  the  first  year  was  uncertain 
afterwards,  giving  power  after  the  year  to  terminate 
the  tenancy  by  a  notice  to  quit  He  was  of  opinion 
that  the  verdict  should  be  turned  into  one  for  the 
d  ft  ndaut 

Hates,  &,  concurred.    Whether  he  regarded  the 


language  of  the  instruments,  or  the  reason  and  conve- 
nience of  the  thing,  or  the  authorities  cited,  by  each 
of  those  three  ways  his  miud  was  led  to  take  the  same 
view.  It  was  plain  from  the  language  of  the  instru- 
ment* that  the  parties  themselves  intended  that  there 
should  be  a  tenancy  from  year  to  year.  Any  other 
construction  than  that  would  be  wholly  unreasonable, 
and  would  be  exceedingly  iuconvenient  for  both  par- 
ties. It  might  be  contended  that  at  the  end  of  the 
first  year  the  landlord  woukl  be  able  to  eject  the  te- 
nant without  notice.  Tltat  was  a  right  which  must 
be  reciprocal,  and  he  apprehended  that  it  would  be 
very  inconvenient  for  both  parties — for  the  landlord, 
not  to  know  if  the  tenant  intended  to  go  out — for 
the  tenant,  not  to  know  if  bis  landlord  intended  to 
require  possession.  He  thought,' therefore,  upon  those 
grounds,  and  also  upon  the  maxim  stare  decisis,  con- 
sidering the  case  of  Thompson  v.  Maberley  which  had 
been  cited,  that  the  verdict  for  the  plaintiff  should  bo 
turned  into  one'  for  the  defendant. 
Fitzgerald,  J.,  concurred 

Ride  absolute, 


Ryan  v.  Hoboan. — Nov.  22, 

Practice — Payment  into  court — Particular** 

Action  on  the  money  counts,  darning  £400  in  re- 
spect of  the  items  specified  in  the  plaintiff's  bill  of 
particulars.  Defince  as  to  £30  portion,  fa;  pay- 
ment of  £30  into  court,  and  that  that  was  suffi- 
cient to  answer  plaintiffs  demand  as  to  that  sum, 
with  traverses  as  to  the  rest  Held,  that  the  cowt 
would  not  compel  the  defendant  to  give  particulars 
specifying  the  items  as  to  which  the  money  was  paid 
into  court 

Waters,  for  the  plaintiff;  moved  that  the  defendant 
might  be  ordered  to  give  particulars  as  to  the  sum  of 
£30  brought  into  court  by  him,  to  show  to  what 
items  of  the  bill  of  particulars  endorsed  on  the  sunt* 
mons  and  plaint  the  said  sum  was  applicable.  The 
action  was  for  goods  sold  and  delivered,  goods  bar? 
gained  and  sold,  work  and  labour,  money  lent,  money 
paid,  and  interest,  and  claimed  a  sum  of  £400  as  due 
by  the  defendant  to  the  plaintiff,  iu  respect  of  the  se- 
veral items  specified  in  the  plaintiff's  bill  of  particu- 
lars. The  defendant,  as  to  £30  portion  of  the  moneys 
claimed,  and  the  causes  of  action  relating  thereto, 
paid  £30  into  court,  and  said  that  that  was  suf- 
ficient to  satisfy  the  plaintiff's  demand  as  to  that  sum, 
and  as  to  the  residue,  he  traversed  the  paragraphs  of 
the  summons  and  plaint  The  plaintiff  wished  to 
know  to  what  items  the  £30  was  particularly  appli- 
cable. Counsel  cited  Baxendale  v.  The  Great  West- 
ern Railway  Company  (6  Hurls.  &  Norm.  36"). 

O'Brien  for  the  defendant  The  'case  sited  was 
that  of  a  special  action.  This  is  an  action  on  the 
money  counts.  The  court  has  no  jurisdiction  to  make 
the  order  sought  Before  the  Common  Law  Proce- 
dure Act  only  two  sorts  of  particulars  could  be  or- 
dered—particulars of  demand  or  of  set  off,  and  parti- 
culars of  payment  The  Common  Law  Procedure 
Act  has  not  added  anything.  Issues  have  been  set- 
tled in  this  case. — Godfi-ey  v.  Cross  (6  Jr.  Jur.  N.S. 
133);  Kingham  v.  Robins  (5  M.  &  W.  94).    There 
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is  a  distinction  drawn  in  every  eaae  between  a.special 
action  aud  an  action  on.  the  indebitatus  counts.— 
Tattersallv.  Parkinson  (16  M.  &  W.  752).  Pay- 
ment into  court  does  not  admit  any  specific  part  of  the 
plaintiff's  demand. 
Waters  replied. 

O'Brien,  J. — It  appears  to  me  that  it  fe  not  neces- 
sary for  as  to  decide  the  general  question  raised  hero 
as  to  whether,  in  a  fit  case,  the  court  would  order 
particulars  such  as  those  asked  for  to  be  given.  The 
authority  cited  from  6  Hurls,  and  Norm,  shows  that 
in  that  case  the  court  thought  they  had  jurisdiction  to 
make  the  order  sought;  but  that  case  was  different 
from  the  present  one,  and  there  may  be  cases  in  which 
the  court  may  think  it  right  to  make  the  order.  In 
the  present  case  we  do  not  think  that  we  ought  to 
make  it.  The  defendant  has  a  right  to  pay  the  30/. 
into  court,  and  say  that  that  is  sufficient.  He  may 
do  that  as  the  result  of  a  calculation  in  his  own 
mind  of  what  he  really  owes.  We  say  no  rule  on 
the  motion,  the  defendant  to  have  his  costs  of  the 
motion  as  costs  in  the  cause. 

Hates,  J.— I  confess  it  would  reqnire  a  far  stronger 
case  than  has  been  made  here  to  induce  me  to  narrow 
the  already  narrow  rights  of  the  defendant  in  taking 
the  course  which  he  has  done.  I  think  the  defendant 
has  a  right  to  say,  when  a  demand  of  400J.  is  made 
against  him,  that  he  owes  nothing,  but  that  he  pays 
30/.  into  court  for  peace'  sake,  and  to  say  to  the 
plaintiff  to  go  on  if  he  likes;  and  I  do  not  think  that 
we  are  called  on  to  give  the  particulars  which  are 
asked  for.  m 

Fitzgerald*  J— This  is  an  application  to  compel 
the  defendant  to  give  an  account  of  the  particular 
items  of  demand  in  respect  of  which   he  has  paid 
money  into  court.    I  neither  wish  to  assert  that  in 
an  action  of  this  character  the  court  has  jurisdiction 
to  make  the  order,  nor  on  the  other  hand  do  I  wish 
to  disclaim  it     It  is  an  authority  which  may  be  well 
*  exercised  in  particular  cases,  and  air  that  the  court 
says  in  this  case  is,  that  this  is  not  a  ease  for  its  in- 
terference, I  think  it  would  be  a  matter  of  oppression 
to  compel  the  defendant  here  to  specify  the  items  in 
respect  of  which  he  pay^the  money  into  court.     By 
the  76th  section  of  the  Common  Law  Procedure  Act, 
he  has  a  right  to  pay  money  into  court.    He  is  not 
obliged  to  specify  any  particulars,  and  it  might  be 
very  oppressive  to  compel  him  to  specify  the  items  in 
respect  of  which  he  pays  the  money  in.    He  may  be 
unable  to  do  so,  though  admitting  a  general  demand; 
and  I  kBOW  that  when  I  was  at  the  bar  myself,  I 
have  repeatedly  advised  a  defendant,  who  said  there 
was  really  no  demand  against  him,  to  pay  money 
into  court  as  a  peace-offering,  and  not  to  run  the  risk 
of  having  a  verdict  found  against  him  for  some  small 
amount.     There  must  be  a  strong  case  made  to  de- 
prive the  defendant  of  his  right  to  pay  in  money  thus 
generally.     There  is  no  affidavit  here  to  show  that  it 
is  necessary  for  the  plaintiff  to  get  these  particulars; 
and  in  coming  to  the  conclusion  at  which  we  have  ar- 
'   rived,  we  do  not  lose  sight  of  this,  that  what  we  have 
here  is  a  sum  of  30*.  paid  into  court  in  respect  of  a 
demand  of  400JL    I  must  say  that  a  great  deal  of  the 
embarrassment  in  cases  like  the  present  arises  from 


having  a  demand  really,  say,  for  money  lent,  adds 
counts  also  for  money  paid,  and  other  such  counts. 
Upon  the  whole,  I  concur  in  thinking  that  in  this 
case  we  should  say,  no  rule  upon  the  motion.* 
— ♦ — 


Court  of  Common  Vlras. 

[Reported  by  J.  Field  Jobation,  B*.,  Borzirfor-at.Uw.3 
GftAI  V.  Murpht. — Nov.  21. 

Pleading— Setting  aside  Judgment— Summary  BUls 
of  Exchange  (Ireland)  Act,  24  and  25  Vic  c.  43. 

In  an  action  brought  under  the  Summary  BUls  of 
Exchange  (Ireland)  Act,  24  and  25  Vic,  c  43, 
a  count  on  an  account  stated  may  be  added  in  the 
summons  and  plaint  to  the  count  on  the  Bill  of  Ex- 
change* without  altering  the  nature  of  the  action,  so 
as  to  exclude  the  jurisdiction  of  the  24  and  25 
Vic,  c  43,  provided  there  be  an  endorsement  of 
particulars,  which  endorsement  of  particulars  con- 
sists of  the  BUI  of  Exchange,  and  is  referred  to  in 
the  body  of  the  plaint 
This  was  an  action  brought  under  the   Summary 
Bills  of  Exchange  Act.    The  summons  and  plaint 
contained  a  count  on  an  account  stated  in  addition  to 
the  count  on  the  Bill  of  Exchange.     There  was  also 
an  endorsement  of  particulars,  to  which  reference  was 
made  in  the  body  of  the  plaint.     On  the  day  suc- 
ceeding the  last  day  allowed  for  pleading,  the  defen- 
dant obtained  leave  to  plead  upon  an  affidavit,  which 
set  forth  that  he  had  been  discharged  as  an  insolvent 
in  the  month  of  Jury,  and  that  he  believed  the  bill  in 
question  had  been  endorsed  to  the  plaintiff  subse- 
quently to  his  discharge.    On  the  same  day  judgment 
was  entered  by  the  plaintiff 

Martin  for  the  defendant,  applied  that  the  writ 
and  judgment,  and  proceedings  should  be  set  aside. 
This  action  purports  to  be  brought  under  the  Sum- 
mary Bills  of  Exchange  Act.  Yet,  the  summons  and 
plaint  contains  a  count  on  an  account  stated,  which  is 
sufficient  to  alter  its  nature,  and  on  this  ground  alone 
the  proceedings  should  be  set  aside,  Leigh  v.  Baker  (2 
Common  Bench,  N.  S.,  367),  was  an  action  brought 
under  the  analogous  Act  in  England,  18  and  19 
Vic,  c  €7,  and  it  was  conceded  in  argument  by 
the  plaintiff's  counsel,  that  the  action  brought  upon 
the  note  was  not  within  the  statute;  but  he  insisted 
that  this  only  made  the  writ  irregular,  and  that  it 
might  be  amended,  under  the  powers  given  by  the 
Common  Law  Procedure  Act,  and  made  applicable  to 
such  cases  by  one  of  the  sections  of  the  Summary 
Bills  of  Exchange  Act  And  Cockburn;  C.  J.,  com- 
ments as  follows: — "The  statute  introduces  an  en- 
tirely new  course  of  proceeding,  nnknown  to  the  law. 
A  defendant  who  is  served  with  process  under  it, 
cannot  defend  the  action,  which  is  the  common  law 
right  of  every  subject,  without  the  special  leave  of  a 
judge.  If  a  plaintiff  issues  a  writ  in  a  case  which  is 
properly  within  the  contemplation  of  the  Act,  then 
he  is,  of  course,  entitled  to  the  benefit  of  all  the  pro- 
visions, as  to  amendment  contained  in*  the  Common 


*  tree  TU  Thames  Iron  Work*  and  Ship-buildiug  Company 

v.The  Royal  Mail  Steam  Packet  Compaq  (80  I»  J*N.&, 

the  abuse  of  the  money   counts,  where  a  plaintiff  \  Q.P.,  265> 
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Law  Procedure  Acts)  bat  if  lie  chooses  to  misapply 
the  process  created  by  the  Act  in  a  case  not  within  the 
purview  of  the  Act,  I  do  not  see  how  he  can  avail 
himself  of  those  provisions."  So,  in  this  case,  it 
is  not  open  to  the  plaintiff  to  amend  his  summons 
and  plaint,  although  sec  6  of  the  Summary  Bills  of 
Exchange  Act,  provides  that  the  powers  of  amend- 
ment  given  by  the  Common  Law  Procedure  Acts  of 
1853  and  1856  shall  be  applicable  to  writs  issued 
under  this  Act :  for  this  is  not  an  action  within  the 
statute  at  all  But  for  sec  5  no  special  damage 
could  be  recovered  even  for  the  expense  of  noting. 
Besides  we  obtained  leave  to  plead  upon  an  affidavit 
of  merits,  and  by  sea  3  of  the  Act,  the  court  has 
power  to  set  aside  the  judgment  upon  such  terms  as 
it  may  think  proper  to  impose. 

Dowse  contra. — The  defendant  was  bound  to  make 
an  affidavit  of  merits,  and  this  affidavit  only  states 
that  he  believes  he  has  merits.  There  is  no  irregu- 
larity in  the  judgment,  if  there  be  any  it  is  in  the  sum- 
mons and  plaint,  and  the  defendant  has  waived  it  by 
bis  application  for  leave  to  plead.  Leigh  v.  Baker  is 
an  authority  to  show  that  this  writ  may  be  amended. 
It  was  an  action  brought  on  a  note  which  had  been 
dne  and  payable  for  more  than  six  months  previously, 
and  there  was  no  question  that  it  was  not  within  the 
English  Summary  Bills  of  Exchange  Act,  and  not 
withstanding  the  observations  of  Cockburn,  C.J,, 
which  have  been  quoted  on  the  other  side,  the  Court 
ultimately  held  that  the  writ  migh  be  amended  so  as 
to  make  it  a  good  writ  under  the  Common  Law  Pro- 
cedure Act,  1852.  In  Robinson  v.  OottreU  (11  Ex 
Reports,  476),  the  judges  had  a  conference,  and  de- 
cided that  by  the  incorporation  of  the  Common  Law 
Procedure  Aet,  1852  with  the  English  Summary  Bills 
of. Exchange  Act,  a  claim  for  co»ts  might  be  inserted 
in  the  writ,  and  a  blank  filled  np,  although  the  forms  of 
endorsement  to  be  used  were  specifically  given  by  the 
last- mentioned  Act;  so,  sec  6  of  the  Irish  Act  enacts 
that  "  the  provisions  of  the  '  Common  Law  Procedure 
Amendment  Act  (Ireland)  1853,'  and  the  *  Common 
Law  Procedure  Amendment  Act  (Ireland)  1856,'  and 
all  rules  made  under  or  by  virtue  of  either  of  the  said 
Acts  shall,  so  far  as  the  same  are  Or  may  be  made 
applicable,  extend  and  aoply  to  all  proceedings  to  be 
had  or  taken  under  this  Act."  I  have  been  arguing 
np  to  the  present  on  the  supposition  that  the  writ  is 
rendered  irregular  by  the  insertion  of  the  count  on  an 
accouut  stated,  but  the  writ  is  not  irregular.  The 
second  count  is  ouly  a  count  on  the  bill ;  the  nature 
of  the  action  is  not  altered.  1  am  ready  to  consent, 
however,  that  the  judgment  be  set  aside,  and  the  sum- 
mons and  plaiut  amended  upon  payment  of  the  costs 
of  the  judgment,  payment  of  the  costs  of  this  motion, 
aud  upon  condition  that  the  detendant  takes  short  no- 
tice of  trial 

Monahan,  C.J. — The  question  is,  does  the  bill  of 
particulars  endorsed  on  the  writ  make  the  second 
count  substantially  a  count  on  the  bill  of  exchange? 

Christian,  J. — The  Summary  Bills  of  Exchange 
Act  does  not  insist  on  any  form  of  action  on  bills  of 
exchange;  it  only  say 3  the  action  shall  be  brought  on 
the  bill  of  exchange. 

Monahan,  CJ. — The  only  case  involving  a  doubt 
which  has  occurred  to  my  miud  is  this — supposing 


each  an  infirmity  in  the  bill  of  exchange  as  the  want 
of  a  stamp,  could  the  plaintiff  recover  on  the  count  on 
an  account  stated  ? 

On  the  25th  November,  Monahah,  CJ.  delivered 
the  judgment  of  thecour*.—  riiis  is  an  action  by  the 
indorsee  of  a  bill  of  exchange,  who  sues  under  the 
Summary  Bills  of  Exchange  Act.  The  summons  and 
plaint  contains  the  count  given  by  the  Common  Law 
Procedure  Act,  and  also  a  count  on  an  account  stated, 
and  an  endorsement  of  par.icnlars  which  is  referred 
to  in  the  body  of  the  plaint.  Ou  the  day  following 
the  last  day  allowed  for  pleading,  the  defendant  ob- 
tains leave  to  plead  upon  an  affidavit  of  merits  with- 
out any  terms  being  imposed  on  him.  An  hour  or 
two  subsequently  the  plaintiff^  having  no  notice  of  the 
step  taken  by  the  defendant,  marks  judgment.  We 
are  asked  to  set  aside  this  judgment  and  the  proceed- 
ings on  the  ground  that  the  count  on  an  account  stated 
makes  the  action  cease  to  be  one  under  the  Summary 
Bills  of  Exchange  Act.  I  personally  believe  that  the 
meaning  of  this  Act  is  that  the  action  shall  be  sub- 
stantially brought  on  the  bill  of  exchange;  otherwise* 
the  monstrous  consequence  would  follow,  that,  to  pari 
of  the  summons  and  plaint  the  defendant  might,  and 
to  part  he  might  not  plead  without  leave.  Is  this  ac- 
tion, then,  substantially  brought  on  a  bill  of  exchange? 
We  are  of  opiuion  that  by  reason  of  the  endorsement 
of  particulars,  to  which  reference  is  made  in  the  body 
of  the  plaint,  this  only  amounts  to  two  ways  of  suing 
upon  the  one  cause  of  action.  The  count  on  an  ac- 
count stated  is  a  count  00  the  bill  of  exchange.  There 
might  be  more  difficulty  in  proving  the  second  count 
because  it  would  be  necessary  to  shew  something 
transacted  between  the  parties  over  and  above  the 
endorsement  of  the  bill  of  exchange,  but  the  plaintiff 
cannot  recover  at  all  if  the  first  count  be  not  substan- 
tially true.  Having  disposed  of  this  point  in  the 
plaintiff's  favor,  we  are  next  to  consider  the  effect  of 
the  defendant's  affidavit.  The  third  section  of  the 
Act  is  as  follows :  "  A  fter  judgment  the  court  or  a  judge 
may,  under  special  circumstances,  set  aside  the  judg- 
ment, and,  if  necessary*  stay  or  set  aside  execution, 
and  may  give  leave  to  appear  and  defend  the  action, 
if  it  shall  appear  to  be  reasonable  to  the  court  or 
judge  to  do  so,  and  on  such  terms  as  to  the  court  or 
judge  may  seem  just,"  We  held  the  affidavit  in  this 
instance  to  be  an  affidavit  of  merits;  the  defence  set 
tp  iu  it  is  substantially  this,  that  the  defendaut  was  dis- 
charged under  insolvent  proceedings.  On  the  ground 
that  this  is  an  action  under  the  Summary  Bills  of  fix- 
change  Act,  we  will  make  use  of  the  powers  conferred 
by  the  third  section  and  set  aside  the  judgment,  but 
as  it  nas  been  regular,  the  defendant  must  pay  the 
costs  of  H.  Each  party  will  abide  the  costs  of  the 
motion.  Upon  the  objection,  that  the  defendant 
Waived  the  irregularity  he  complained  of,  we  say  no- 
thing. Mule  accordingly* 

Johnston  v.  Bloomfield. — Nov.  21. 

frew  trial  motion — Evidence  0/  reputation — Ancient 
documents — Declarations  against  interest — Recitals$ 
ire.  # 

An  agreement  to  finish  a  vault  m  a  church,  made  be- 
tween a  stone  mason  and  an  ancestor  of  the  party 
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doming  under  him,  signed  by  the  alone  mason  only 
and  produced  from  the  proper  quarter,  u  evidence 
to  prove  that  Hie  vault  in  question  was  finished,  on 
the  same  ground  that  counterparts  of  leases  are  ad- 
missible, but  is  not  evidence  of  any  of  the  facts  re- 
cited in  the  agreement,  nor  is  it  admissible  as  an 
ancient  document  to  prove  possession  of  the  church 
in  the  ancestor. 
A  codicil  to  a  unit,  by  which  the  testator  charges  his 
property  with  the  endowment  of  a  church,  is  evi- 
dence to  prove  the  bequest,  but  is  not  evidence  of  the 
facts  recited  in  it,  that  an  ancestor  of  the  testator 
had  commenced  and  that  the  testator  had  himself 
completed  the  said  church,   either  as  an  ancient 
document  relating  to  ancient  possession,  or  on  the 
ground  that  it  amounted  to  a  declaration  against 
interest,  or  as  evidence  of  reputation. 
This  was  an  action  of  assault  and  battery.    Plea — 
that  the  plaintiff  was  a  trespasser.     Replication— that 
the  premises  in  question  were  an  ancient  churchyard 
or  public  burial  ground.    Issues — whether  the  close 
was  the  defendant's  close?  whether  the  replication 
was  true  in  substance  and  fact?    The  plaintiff's  ser- 
vants being  about  to  inter  a  relative  of  the  plaintiff  in 
a  vault  within  the  walls  of  a  church,  the  defendant's 
servants  obstructed  them.     At  the  trial  the  defendant 
tendered  two  documents  in  evidence  to  prove  posses- 
sion of  the  church  in  an  ancestor  under  whom  be 
claimed.    They  were,  firstly,  an  agreement  between  a 
stone  mason  named  Hugh  Macawarrell  and  Sir  James 
Caldwell,  the  defendant's  ancestor,  bearing  date  the 
18th  July,  1707,  which  ran  thus:— u  Hugh  Maca- 
warrell doth  oblige  himself  to  finish  one  vau't,  about 
nine  or  ten  feet  square,  in  a  chapel  now  built  by  the 
said  Sir  James,"  &c     This  was  signed  by  the  stone 
mason  only,  and  there  was  no  evidence  of  anything 
having  been  done  under  it,  but  it  was  produced  from 
among  the  papers  of  Sir  James  CaldwelL     The  other 
document  was  the  codicil  to  the  will  of  the  same  Sir 
James  Caldwell  of  30th  May,  17 11,  and  contained 
the  following  clause:— "Whereas  Francis  Blenner- 
hasset  commenced  a  church,  and  whereas  I  have  com- 
pleted the  said  church,  my  will  is  to  endow  the  said 
church,  and  to  charge  my  property  with  the  snm  of 
£30  a  year  to  enable  a  pious  clergyman  to  perform 
divine  service,  duly  and  regularly,  within  the  said 
church*"  Ac.    Monahan,  C.  J.,  received  these  docu- 
ments at  the  defendant's  risk,  and  directed  the  jury, 
who  found  a  verdict  for  the  defendant 

Whiteside,  Q-C,  having  obtained,,  in  Michaelmas 
Term,  a  conditional  order  for  a  new  trial,  on  the 
grounds  of  reception  of  illegal  evidence  and  misdirec- 
tion, 

Armstrong,  Q.C.,  (with  him  Dooms),  showed  cause. 
[The  cases  quoted  on  both  sides  will  be  found,  for  the 
most  part,  collected  in  Taylor  on  Evidence.]  These 
documents  are  both  admissible  as  ancient  documents 
proving  ancient  possession.  They  are  also  both  ad- 
missible as  evidence  of  reputation,  for  this  is  not  a  ques- 
tion between  A.  B.  and  C.  D.,  but  between  A.  B.  and 
the  public,  whom  the  plaintiff  represents.  Furthermore, 
the  codicil  is  evidence  on  a  third  ground,  it  is  a  decla 
ration  against  the  interest  of  Sir  J.  Caldwell  This 
agreement  is  an  act  and  an  assertion  of  evidence.     A 


sion  as  regards  the  vault,  which  is  one  step  towards 
showing  possession  of  the  church.     There  is  no  need 
to  prove  acts  done  under  either  instrument, — see  Tay- 
lor on  Evidence,  vol  I,  p.  527,  of  2nd  edition.    The 
agreement,  though  only  signed  by  the  stone  mason, 
stands  on  the  same  footing  with  the  counterpart  of  an 
old  lease  executed  by  the  lessee,  and  this  has  been  held  evi- 
dence to  prove  the  land  in  question  part  of  the  estate  of 
the  lessor's  ancestor, — Doe  v.  Pulman  (3  Q.  B.  622). 
So  also  Duke  of  Bedford  v.  Lopes,  which  is  quoted 
in  Doe  v.  Pulman.    The  agreement  and  codicil  are 
both  evidence  of  the  facts  recited  in  them.     See  Brett 
v.  Beales  (Moody  and  Malkin,  419);  Rogers  v.  Allen 
(1  Campbell,  309).     In  Tilman  v.  Tarver  (Ryan  and 
Moody,  141),  in  a  question  of  pedigree,  a  declaration 
that  a  party  was  entitled  to  a  remainder  after  a  life 
estate  of  one  in  possession,  was  admitted  as  evidence 
for  the  person  claiming  under  him,  it  having  been  made 
ante  litem  motam.    This  agreement  was  made  and  this 
codicil  was  executed  ante  litem  motanu   ^tgain,  repu- 
tation is  evidence  against  a  public  right  as  well  as  in 
its  favour;  that  was  decided  in  Drinkwater  v.  Porter 
(7  Carrington  $  Payne,  181).    In  Carr  v.  Mostyn  (5 
Exch.  Rep.  69),  in  a  question  relating  to  a  chapelry, 
a  witness's  statement  of  what  a  former  rector  had  said 
was  admitted  as  evidence  of  reputation,  the  matter 
being  a  matter  of  public  or  general  interest.  The  present 
question  involves  a  matter  of  public  or  general  interest. 
Barraclough  v.  Johnson  (8  Ad.  &  El.  99) ;  Reg.  v.  In- 
habitants of  Bedfordshire  (4  Ellis  &  Bhckburne,  535.) 
And,  lastly,  this  codicil  contains  a  declaration  against 
the  interest  of  Sir  J.  Caldwell,  it  charges  bis  property 
with  the  payment  of  £30  a  year,  and  is,  therefore, 
evidence  of  ownership  and  evidence  of  the  facts  re- 
cited in  it     Bighorn  v.  Ridgeway  (10  East   109), 
decided  that  a  declaration  against  interest  is  admissible 
after  the  death  of  the  declarant  as  evidence  of  facts  as 
between  third  parties,  if  the  person  declaring  had  a 
peculiar  means  of  knowing  a  met     In  the  notes  to 
Barker  v.  Ray  (2  Russell,  67),  it  is  said  that  a  decla- 
ration by  a  person  having  competent  knowledge  and 
against  interest  is  evidence  of  everything  in  the  decla- 
ration as  to  third  parties,  and  that  it  need  not  be  ac- 
companied by  any  act     [Christian,  J. — Would  the 
repairs  now  being  executed  in  St  Patrick's  Cathedral 
be"  evidence,  a  hundred  years  hence,  of  possession  of 
the  church  in  Mr.  Guinness?]     They  would  be  prima 
facie  evidence,  but  there  would  be  abundance  of  evi- 
dence to  rebut  the  presumption. 

Whiteside,  Q.C.,  (with  him  J.  E.  Walsh,  QC.,)  in 
support  of  the  order. — These  documents  are  inadmis- 
sible on  any  of  the  grounds  alleged.  This  agreement 
was  not  signed  by  Sir  J.  Caldwell,  nor  is  there  any 
proof  the  thing  agreed  for  was  done.  The  passage 
quoted  from  Taylor  is  a  comment  on  one  in  Phillips 
on  Kvidence,  vol.  1,  page  276,  in  which  he  quarrels 
with  the  doctrine  of  the  latter,  that  some  act  done 
with  reference  to  these  ancient  documents  is  required 
to  be  shown,  if  the  nature  of  the  case  admits  of  it. 
There  is  no  evidence  that  the  £30  was  ever  paid  to 
the  pious  clergyman.  [Monahan,  C.J. — The  present 
incumbent  never  got  it.]  The  agreement  is  inadmis- 
sible for  any  purpose;  a  counterpart  of  a  lease  is 
I  allowed  because  forgery  is  never  presumed  and  the 


contract  cannot  be  unilateral.    It  is  an  act  of  posses- 1  lease  is,  therefore,  assumed  to  have  existed,  and  it 
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deal*  with  the  very  subject-matter  in  question,  it  is 
•an  act  of  ownership  over  the  land;  Its' existence, is 
irreconcfleable  with  any  other  supposition  than  that  of 
property  in  the  lessor.  So  an  agreement  for  a  lease 
followed  by  receipt  of  rent  would  be  admissible,  bnt 
without  this  it  would  not-  Doe  v.  Pulman  could  only 
apply  if  in  a  lease  of  Blackacre  a  reference  to  White- 
acre  were  allowed  to  be  evidence  of  ownership  of 
WbKeacre.  No  recital  in  an  ancient  document  ever 
was  evidence  of  possession.  Fori  v.  Clarice  (1  Rus. 
Chan.  Cades,  601);  Sfaney  v.  Wade  (1  Mylns  and 
Craig,  365);  Doe  v.  Dodd  (2  Nev.  &  Man.  838); 
Didsbury  v.  Thomas  (2  Smith's  Lead.  Cases,  396). 
As  to  reputation,'  see  Outram  v.  Morewood  (5  Term 
Rep.  123).  There  Lord  Kenyon  says:— M  Although 
a  general  right  may  be  proved  by  traditionary  evi- 
dence, yet  a  particular  fact  cannot."  To  admit  this 
codicil  would  be  to  allow  Sir  J.  Caldwell  to  make  evi- 
dence for  himself.  In  an  anonymous  case  in  1  Strange, 
95,  a  survey  taken  by  one  under  whom .  the  lessor 
claimed  was  held  inadmissible  as  evidence  for  the 
plaintiff  in  ah  ejectment.  In  Cooke  v.  Banks  (2  Car* 
&  Payne,  478),  on  the  question  whether  a  place  was 
parcel  of  a  certain  parish*  old  entries  made  by  a 
churchwarden  in  a  book,  by  which  he  did  not  charge 
himself  but  in  which  he  made  statements  relative  to 
repairs  done  to  a  chapel  in  the  parish  church,  alleged 
to  belong  to  the  place  in  question,  were  held  inadmis- 
sible. So,  in  Beg.  v.  Inhabitants  of  Debenham  (2 
Barnew.&Ald.  187),  an  entry  in  an  old  parish  book  of 
the  acknowledgment  by  another  parish  that  A.  B.  was 
a  settled  pauper  amongst  them,  which  entry, was  made 
by  a  former  parish  officer,  was  rejected'  because  it  was 
made  in  their  own  interest  The'  case  of  Reg.  v.  Bliss 
(7  Ad.  &  EL  550),  is  an  important  one  for  this  argu- 
ment. In  a  question  whether  a  road  was  public  or 
private,  evidence  that  a  person,  since  deceased,  had 
planted  a  willow  on  a  spot  adjoining  the  road,  on 
ground  of  which  he  was  a  tenant,  saying,  at  the  same 
time,  that  he  planted  it  to  show  where  the  boundary 
of  the  road  was,  when  he  was  a  boy,  was  held  inad- 
missible either  as  showing  reputation,  as  a  statement 
accompanying  an  act,  or  as  the  admission  of  an  occu- 
pier against  his  own  interest.  We  admit  the  codicil 
would  be  evidence  to  prove  descent,  but  there  is  no 
statement  against  interest  in  it  See  the  observations 
of  Lord  Brougham  in  the  Sussex  Peerage  Case.  Also 
in  Taylor  on  Evidence  the  following  expression  is 
given,  which  was  held  not  to  amount  to  an  admission 
against  interest: — "  A.  came  as  a  servant,  to  have  for 
the  half  year  £2."  The  following  cases  were  also 
cited  i— Jones  v.  Williams  (2  M.  &  W.  326);  Weeks 
v.  Sparke  (1  Maul  &  Selw.  681);  fiarl  of  Dunravin 
t.  Llewellyn  (15  Q.  B.  803);  Evans  v.  Taylor  (7 
Ad.  &  El.  621). 

On  the  last  day  of  Term  the  judgment  of  the  court 
was  delivered  by  Monahan,  C  J.,  who,  after  repeat- 
ing the  facts,  proceeded: — The  question  here  was  not 
merely  whether  the  burying-ground  in  question  was 
an  ancient  public  burying-ground,  but  whether,  sup- 
posing it  was  not,  it  was  ever  so  dedicated  to  the 
public  as  to  entitle  the  plaintiff  to  act  in  the  manner 
he  did.  It  has  been  urged  upon  us,  by  the  plaintiff's 
counsel,  thai  the  agreement  between  the  stons  mason 


and  Sir  James  Cafcjwell  was  not  evidence  of  anything 
and  ought  not  to  have  been  admitted  at  all;  while  the 
analogy  of  the  counterparts  of  leases  has  been  insisted 
on  for  the  defendant  We  see  no  distinction  between 
this  agreement  and  the  counterpart  of  a  lease,  if  offered 
to  show  that  the  vault  in  question  had  been  built. 
We  are  equally  certain  that  it  is  admissible  for  no  other 
purpose.  Doe  v.  Pulman  governs  us  in  this  decision. 
Upon  this  ground,  atone,  therefore,  the  rule  for  a  new 
trial  must  be  made  absolute.  The  codicil  wc  conceive 
to  be  evidence  to  prove  that  a  bequest  was  made  by 
Sir  James  Caldwell,  and  that  he  did  charge  his  pro- 
perty ;  but  the  recitals  in  it  are  not  evidence  of  the 
things  recited.  It  does  not  appear  that  be  had  pecu- 
liar knowledge  of  the  fact;  on  the  contrary  he  must 
have  been  a  baby  when  Blennerhasset  built  tne  church, 
if  he  did  build  it.  Neither  was  this  a  declaration 
against  his  own  interest  As  the  verdict  is  set  aside 
on  the  ground  of  misdirection,  each  party  will  abide 
his  own  costs. 

Rule  absolute. 


Conatstorint  Court 

OF  TUB  DIOCSSE  OF  DUBLIN. 
[Reported  fay  W.  R.  MUIef,Ebq.,LL.D„  Durrlfter.ftt.LawJ 

Anne  Gibbons  otherwise  Daly,  promovent;  Alex- 
ander Gibbons*  mrcfONANT. — Dec.  3. 

A  marriage  celebrated  by  a  Roman  Catholic  priest 
between  a  Roman  Catholic  and  a  Protestant,  who 
it  was  sworn  represented  himself  at  the  time  as  a 
Roman  Catholic,  but  who  had  always  before  been 
a  member  of  the  Established  Church,  and  within 
the  previous  twelve  months  attended  its  services. 
Held,  void  under  the  \9th  Geo.  2,  c  19. 

This  was  a  suit  for  restitution  of  conjugal  rights* 
The  libel  stated  that  the  promovent  and  impugnant 
were  married,  in  March,  1855,  by  a  Roman  Catholie 
clergyman,  the  Rev.  Patrick  Mannion,  at  BaNymahon, 
both  parties  being  at  the  time  Roman  Catholics;  that 
afterwards  they  cohabited  as  man  and  wife,'  and  that 
he  afterwards  deserted  her.  The  impugnant,  by  a 
peremptory  exception,  denied  the  validity  of  the  al- 
leged marriage  ceremony,  on  the  ground  that  he  had 
been  born  of  Protestant  parents,  and  baptised  and 
educated  a  Protestant,  and  always  attended  the^ser- 
vices  of  that  Church,  and  had,  during  the  twelve 
months  immediately  prior  to  the  said  marriage,  fre- 
quently, by  such  attendance  and  by  receiving  the 
communion  in  Church,  professed  himself  a  Pro- 
testant, and  never  had  been  a  Roman  Catholic.  The 
promovent,  and  one  witness  to  the  marriage,  had  been 
examined  in  support  of  the  libel,  and  they  swore  that 
immediately  before  the  ceremony  of  marriage  was 
performed,  the  priest  asked  the  impugnant  if  be  was 
a  Roman  Catholic,  and  that  he  replied  that  he  was  a 
bad  one,  and  that  thereupon  the  priest  performed  the 
usual  service  of  marriage,  according  to  the  rites  of 
the  Roman  Catholic  Church.  The  priest,  though 
cited  to  give  evidence,  and  though  he  had  been  in  at- 
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tendance,  refused  to  give  any  evidence  to  the  Exa- 
miner. The  parties  cohabited  after  the  marriage; 
bat  on  aocounc  of  the  objections  of  the  impugnant's 
family  to  the  promovent,  who  was  in  ail  humbler  rank 
of  life  than  the  impugnant,  they  did  not  reside  toge- 
ther in  the  same  house,  After  some  time  the  impng- 
nant  sent  the  promovent  to  America,  promising  to 
follow  her  shortly;  and  several  of  his  letters  to  her 
before  and  after  she  went  were  given  in  evidence,  in 
which  he  addressed  her  as  his  wife  in  most  affection- 
ate terms;  and  in  one  he  urged  her  not  to  conceal  her 
marriage,  but  to  make  it  known.  He,  however,  never 
went  after  her,  and  she  returned,  bnt  he  then  refused 
to  receive  her,  and  denied  the  validity  of  the  mar- 
riage. 

Dr.  Ball,  CI  tt,  for  the  impagnant,  insisted  that 
the  marriage  ceremony  was,  under  the  19  Geo.  2,  c 
13,  absolutely  void.  The  enactment  is  as  follow*:  — 
"  That  every  marriage  that  shall  be  celebrated  after 
the  1st  day  of  May,  1746,  between  a  Papist  and 
any  person  who  hath  been,  or  hath  professed  him 
or  herself  to  be  a  Protestant  at  any  time  within 
twelve  months  before  the  celebration  of  the  marriage, 
or  between  two  Protestants,  if  celebrated  by  a  Po- 
pish priest,  is  and  is  hereby  declared  null  and  void 
to  all  intents  and  purposes,  without  any  process,  judg- 
ment, or  sentence  at  law  whatever."  There  was  not 
in  this  case  any  proof  whatever  (beyond  the  state- 
ment of  the  promovent  and  her  witness,  that  the  im- 
pagnant said  he  was  a  bad  Catholic)  to  show  that  he 
was  then,  or  ever  had  been,  a  Roman  Catholic,  though 
it  was  pleaded  directly  that  he  was  a  Roman  Catholic; 
and  this  was  encountered  by  the  evidence  of  the  im- 
pagnant on  cross-examination,  who  denied  that  he 
ever  said  so.  Then  as  to  cohabitation,  it  was  of  no 
value,  as  the  character  of  it  must  be  judged  of  by 
the  validity  or  invalidity  of  the  ceremony  of  mar- 
riage; and  unless  the  ceremony  was  perfectly  valid, 
cohabitation  would  not  advance  the  case  in  the 
slightest  degree.  As  to  the  validity  of  the  ceremony, 
the  19  Geo.  2,  c  19,  is  still  in  full  operation,  and, 
therefore,  the  inquiry  here  is.  What  was  the  religion 
of  the  impagnant  when  the  ceremony  was  performed, 
and  what  had  it  been  for  twelve  months  previously 
thereto?  The  evidence  proved  that  he  was  born  of 
Protestant  parents,  was  baptised  a  Protestant— and 
the  certificate  thereof  was  produced.  He  was  edu- 
cated as  a  Protestant,  and  always,  up  to  the  time  of 
the  marriage,  attended  and  received  the  rites  of  the 
Protestant  Church.  The  2  Anne,  c.  6;  6  Anne,  c. 
16;  9  W.  3,  c  28;  12  Geo.  1,  c  3;  9  Geo.  2,  c. 
1 1,  and  the  following  cases  were  cited— Oy0omtor  v. 
Malone  (6  L.  Rec.  N.S.  191);  Darcys  Minors  (6 
I.  L.  R.  306);  Kirwan  v.  Kirwan  (Batty,  712); 
Bruce  v.  Burke  (2  Add.  471);  Steadman  v.  Powell 
(1  Add.  58). 

Dr.  Miller,  for  the  promovent,  contended  that  the 
marriage  was,  as  against  the  impagnant,  binding  and 
valid.  Besides  the  evidence  of  two  witnesses  to  the 
fact,  that  at  the  time  of  the  marriage,  the  impagnant 
said  and  admitted  that  he  was  a  Roman  Catholic  we 
have  the  powerful  evidence  from  his  own  letters,  in 
which  ho  appeals  to  her  to  proclaim  her  marriage,  and 
wear  her  ring  as  ovidence  of  it;  and  unless  he  knew 


and  believed  that  at  the  time  of  the  marriage  he  was 
a  Catholic,  he  could  not  entertain  the  belief,  which  be- 
evidently  did,  that  the  marriage  was  valid.  As  to 
the  cases  cited  at  the  other  side,  they  were  all  (save 
one)  cases  where  the  question  arose  between  the  re- 
mainderman as  to  estates,  or  as  to  the  status  of  chil- 
dren; bat  Bruce  v.  Burke  (2  Add.  4fl))  was  a  case 
of  nullity  of  marriage,  and  there  the  first  marriage, 
at  which  Burke  represented  himself  a  Catholic  waa 
held  binding,  though  evidence  was  offered  to  show 
that  he  was  really  a  Protestant — that  case  is  in  favour 
of  the  promovent  Rex  v.  Hanley  (Carr.  Cr.  L. 
254);  Reg.  v.  OrgW  (9  Car.  &  P.- 80);  Mace  v. 
Caddel  (Cowp.  232),  were  cited,  and  in  re  Darcy'* 
Minors  (6  Ir.  Jun,  N.S.  37),  in  which,  at  p.  ^9, 
Chief  Justice  Monahan  says,  "  I  can  well  understand  . 
how  it  could  be  argued,  that  if  a  man  represented 
himself  to  a  woman  whom  he  was  about  to  marry  that 
he  was  a  Roman  Catholic,  and  made  the  same  repre- 
sentation to  the  clergyman  who  was  about  to  many 
him,  that  if  a  question  afterwards  arose  between  him- 
self and  herself,  and  that  he  wauted  to  get  rid  of  that 
marriage  on  the  allegation  that  he  was  not  a  Roman. 
Catholic,  why  an  ecclesiastical  or  other  court  should 
have  held,  in  a  case  between  the  parties,  that  he  was 
stopped  by  his  representation,  and  that  he  had  induced 
the  woman  to  marry  him  under  this  false  representa- 
tion." The  10  &  1 1  Car.c  3,  which  avoids  all  charges 
made  by  ecclesiastical  persons  on  their  lands,  is 
equally  strong  in  its  language — "  All  leases,  charges, 
&c^  made  by  Archbishops,  &a,  of  any  lauds,  &&, 
being  parcel  of  the  possession  of  any  such  archbishop, 
&c,  should  be  utterly  void  and  of  none  effect  to  all 
intents  and  purposes,  any  law,  usage,  or  custom  or 
other  thing  to  the  coutrary  notwithstanding; "  and 
yet  it  has  been  settled,  that  a  charge  by  a  beneficed 
clergyman  on  his  glebe-lands,  notwithstanding  those 
words,  is  valid  and  binding  on  him  for  his  life,  or 
during  his  seisin  of  the  benefice. —  Wynne  v.  Robin* 
son  (Hayes,  336). 

Dr.  Radcliff,  Q.C. — In  this  case  the  evidence  is 
clear  that  the  impugnaut  was  a  Protestant.  There  is 
no  doubt  that  he  was  a  member  of  the  Established 
Church;  and  though  it  was  pleaded  that  he  was  at 
the  time  of  the  marriage  a  Roman  Catholic,  the  pro- 
movent and  her  witness  only  say  that  be  said  he  waa 
a  bad  Catholic.  The  priest  who  manned  them  was 
not  the  parish  priest,  aud  he  violated  the  rule  of  his 
Church  to  celebrate  this  marriage  without  a  certificate 
from  the  parish  priest.  As  to  the  law,  tho  1 9  Geo. 
2,  c.  13  was  plain.  This  is  a  suit  for  restitution  of 
conjugal  rights,  and  the  first  condition  for  restitution 
is  to  prove  a  valid  marriage.  The  doctrine  of  estop- 
pet  did  not  apply  to  cases  of  this  kind,  though  it 
might  in  a  suit  for  jactitation  of  marriage — as,  if  a 
man  marries  a  lady  by  a  fal*e  marriage,  and  then  suw's 
her  for  representing  herself  as  his  wife,  there  he 
would  be  estopped,  as  he  nad  given  her  a  title  to  say 
that  she  was  his  wife.  But  that  did  not  apply  here, 
where  the  Act  of  Parliament  declared  the  marriage 
null  and  void;  and  but  for  that  Act  the  greatest 
abuses  might  arise.  The  cases  cited  as  to  bigamy  do 
not,  L  think,  apply.  They  appear  to  mo  to  be  all  . 
overruled  by  the  Queen  v.  Millie  (10  CL  &  h\  534), 
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which  decides  that  to  sustain  an  indictment  for  bigamy 
on  a  second  marriage  ceremony,  the  first  marriage 
must  have  been  a  valid  one;  and  the  Statute  of  Car. 
referred  to  wad  passed  for  the  benefit  of  remainder- 
men, but  could  not  interfere  with  beneficed  persons 
doing  what  they  liked,  while  in  possession,  with  their 
beneficed.  Under  these  circumstauces,  I  most  dismiss 
the  suit. 

— • — 

fLantorto  Estates  Court 

£  Reported  by  R.  H.  V.  Archer,  E*q.,  BarrfeUr.at-Law,  and 
H.  Fftwcett,  Etq. 

[Before  Judge  Habgreaye.] 

The  Eabl  of  Limeiugk,  Owner;  Harold  Turner, 
Petitioner. 

Sale  of  life  estate  on  creditor's  petition,  notwithstand- 
ing heavy  charges  on  the  fee  and  cause  shewn  by 
prior  creditors  on  the  life  tstate — Jurisdiction — 
Judgment  mortgages. 

The  lands  of  Blackacre,  being  subject  ta  heavy  charges, 
are  put  in  settlement,  and  A.  made  tenant  for  life. 
A.  incumbers  his  life  estate,  and  2?.,  one  of  his 
puisne  creditors,  fUes  a  petition  for  sale.  A.  and 
his  prior  creditors  show  cause  against  the  order 
for  safe,  and  question  the  jurisdiction  of  the  court. 
Held,  that  the  court  has  jurisdiction  to  sell,  and  will 
sell,  protecting  the  interests  of  the  prior  life  estate 
creditors  as  far  as  possible,  and  giving  the  owner 
an  opportunity  to  relieve  the  fee  from  incumbrances, 
before  proceeding  with  the  order  for  sale  of  the  life 
estate. 

An  affidavit  made  for  the  purpose  of  registration,  un- 
der the  provisions  of  the  Act  13  $  14  Vict.,  c.  29, 
is  objected  to  on  the  following  grounds,  viz.  : —  ' 

1.  Because  the  owner's  Christian  name  is  erroneously 
s  ated  to  be  William,  his  correct  name  being  Wil- 
liam Henry,  he  having  been  sued  by  the  name  of 
William  simply.  Held,  that  the  affidavit  is  suffi- 
cient, on  the  authority  of  the  case  of  Walter  John 
Carew,  decided  by  the  Judicial  Committee  of  the 
Privy  Council.  Held,  also,  that  the  description  of 
a  peer  by  his  title  alone  is  sufficient  for  the  pur- 
poses of  die  Act 

2.  Because  the  title  of  the  cause  is  not  accurately 
stated  in  the  affidavit,  the  words,  "  in  England," 
having  been  omitted  from  the  plaintiff's  description, 
and  also  the  words  •*  William  "~and  "  defendant " 
being  omitted.  Held,  that  the  affidavit  sufficiently 
complies  with  the  Act,  the  title  of  the  cause  being 
correctly  stated  in  the  margin,  on  the  authority  of 
Humble's  Case  (1 1  Ir.  Ch.  £.,  356). 

3.  Because  the  copy  affidavit  lodged  in  the  registry 
office  is  not  a  true  copy  of  the  affidavit  made  and 
filed  in  the  court  of  law.  Held,  that  the  copy  lodged 
is  sufficient  to  satisfy  the  A  ct,  it  having  been  testified 
by  the  officer  as  an  office  copy,  and  being  correct 
and  sufficient  in  the  particulars  required  by  the 
Act 

4.  Because  the  affidavit  omits  to  state  the  parish,  the 
premises  being  situate  in  a  city — admitted  by  all 
parties  to  be  a  fatal  error. 


5.  Because  the  affidavit  states  that  the  lands  are  situ- 
ate in  the  barony  of  Bunratty, +in  the  County  of 
Clare,  there  being  no  barony  of  Bunratty  per  se, 
but  two  distinct  and  different  baronies  of  Upper 
Bunratty  and  Lower  Bunratty.  Held,  that  the 
affidavit  is  bad,  and  does  not  comply  with  the  Act 

This  case  came  before  ihe  Cou-t  by  way  of  canse 
against  the  conditional  order  for  sale,  being  an  order 
for  safe  of  the  owner's  life  estate  in  certain  lands  in  the 
city  of  Limerick,  County  of  Limerick,  and  certain  other 
counties.  The  order  for  sale  was  made  on  the  peti- 
tion of  a  judgment  creditor  of  the  owner's,  and  the 
petition  disclosed  the  fact  of  the  existence  of  heavy 
charges  on  the  inheritance,  and  also  large  incum- 
brances on  the  life  estate  prior  to  the  petitioner's 
judgment.  Against  this  order  cause  was  shewn  by 
the  prior  creditors  on  the  life  estate,  and  also  by  the 
owner,  on  the  grounds  of  want  of  jurisdiction  in  the 
court  to  sell  a  life  estate,  subject  to  the  charges  on 
the  fee,  and  of  defects  in  the  petitioner's  affidavit  of 
judgment,  and  relying,  if  it  were  in  the  power  of  the 
court  to  sell,  that  the  court,  in  the  exercise  of  its  dis- 
cretion, would  make  no  order  under  the  peculiar  cir- 
cumstances of  the  case.  The  petitioner  moved  to 
make  the  order  absolute  notwithstanding  this  cause  to 
the  contrary. 

Mr.  S.  W.  Flanagan,  Q.  C,  for  the  petitioner- 
There  cannot  be  any  doubt  that  the  court  has  juris- 
diction to  sell  the  owner's  life  estate  in  this  case.  The 
petitioner's  judgment  is  an  incumbrance  on  the  owner's 
life  estate.  By  the  43rd  sectiou  of  the  Act,  it  is  pro- 
vided that  "  where  any  laud,  in  Ireland,  shall  be  sub- 
ject to  any  incumbrance,  it  shall  bo  lawful  for  any 
incumbrancer  on  such  land,  or  for  the  owner  of  any 
estate  tucrriii  charged  with  such  incumbrance,  to  apply 
to  the  court,  under  the  provisions  of  the  Act,  for  the 
sale  of  the  estate  in  said  lands  charged  with  such  in- 
cumbrance." The  estate  in  land  we  seek  to  sell  is  the 
owner's  life  estate,  and  the  incumbrance  on  that  estate 
is  our  judgment  mortgage.  Now,  it  is  conteuded 
that  the  petitioner  is  deprived  of  the  remedy  here 
given  him,  and  the  court  of  its  jurisdiction,  by  reason 
of  there  being  charges  on  the  inheritance  of  the  lands. 
For,  it  is  said,  the  court  cannot  sell  the  life  estate 
subject  to  the  charges  on  the  fee.  The  charges  on  the 
fee  are  now  payable,  and  consequently  do  not  come 
within  the  meaning  of  the  54th  section  of  the  Act, 
whereby  the  court  is  authorized  to  sell,  subject  to  any 
incumbrance  under  the  terms  of  which  the  incum- 
brancer cannot  be  required  to  accept  payment  of  the 
principal  money  before  the  expiration  of  a  term  of  years 
unexpired.  But  this  section  was  never  inteuded  to  re- 
strain the  powers  conferred  on  the  court  by  other  sections 
of  the  Act  Besides,  the  54th  sectiou  applies  to  in- 
cumbrances ou  the  particular  estate  sought  to  be  sold, 
and  not  to  those  on  an  estate  paramount  to  the  one 
to  be  sold,  and  different  fiotn  it.  This  question  of  ju- 
risdiction has,  in  fact,  been  decided  by  the  court,  in 
Gregory's  Case,  and  James  Daly's  Case,  before 
Judge  Longfield.  And  now,  as  to  the  validity 
of  the  registration  of  the  petitioner's  judgment. 
The  first  point  made  is,  that  the  affidavit  does  not 
state  the  name  of  the  oWner  correctly;  his  name  is 
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William  Henry  Tenison  Pery  (Earl  of  Limerick),  and 
the  Affidavit  gives  it  William  Tenison  Pery  (Earl  of 
Limerick),  omitting  "  Henry,"  but  the  creditor  sued 
Lord  Limerick  by  that  name,  and  I  submit  the  affi- 
davit is  sufficient.  The  next  point  is,  that  the  title 
of  the  cause  is  not  properly  stated  in  the  body  of  the 
affidavit.  The  title  of  the  cause  is,  Harold  Turner, 
of  Longacre,  in  Middlesex,  in  England,  Ac,  and  the 
affidavit  omits  the  words  **  in  England,"  bat  in  the 
margin  it  is  correctly  stated.  There  is  no  repugnance 
between  the  margin  and  the  statement  in  the  affidavit. 
The  statement  of  the  title  in  the  affidavit  may  be 
treated  as  surplusage,  and  then  the  statement  of  the 
title  id  the  margin  is  enough,  for  we  may  incorporate 
the  margin  with  the  body  of  the  affidavit — In  re 
HumbWs  Estate  (11  Ir.  Chan.  R.,  356).  Another 
point  is,  that  "  William  "  is  omitted  from  the  name  of 
the  owner  in  the  affidavit  lodged  in  the  registry  office.  ! 
This  is  a  mistake  of  the  officer  of  the  court  of  law.  ' 
The  affidavit  made  and  filed  in  the  Court  of  Queen's 
Bench  is  correct.  The  creditor  had  to  register  an 
office  copy  of  this,  which  he  did.  If  it  should  appear 
that  a  mistake  was  made  in  the  office  copy  by  the 
officer  of  the  court  of  law,  the  court  would,  if  neces 
aary,  direct  the  copy  to  be  corrected.  I  submit  that 
the  order  for  sale  must  be  made  absolute,  and  the 
cause  disallowed,  with  costs. 

Sergeant  Sullivan  for  John  Vanderkiske  and  Messrs. 
Senior  &  Cooper,  creditors  shewing  cause. — Mr. 
Flanagan  has  silently  passed  over  the  principal  defects 
in  his  affidavit — defects  undoubtedly  fataL  Where  , 
the  lands  or  premises  are  in  a  city,  the  affidavit  must 
state  the  parish,  and  where  in  a  county,  the  barony — 
13  &  14  Vict,  c.  39,  s.  6.  Now  a  very  large  portion 
of  the  lands  sought  to  be  sold  is  situate  in  the  city  of 
Limerick,  and  yet  the  affidavit  does  not  state  the  pa- 
rish in  which  the  premises  are  situate.  [Mr.  Flana- 
gan.— I  could  not  dispute  the  validity  of  this  objec- 
tion]. Again,  the  affidavit  states  that  certain  lands 
are  situate  in  the  barony  of  Bunratty;  now,  there  is 
no  barony  of  Bunratty,  but  there  are  two  distinct  and 
separate  baronies  called  Upper  Bunratty  and  Lower 
Bunratty.  It  cannot  be  said  that  the  barony  has 
been  correctly  stated  in  the  affidavit,  and,  therefore, 
the  Act  has  not  been  complied  with.  As  to  the  error 
in  stating  the  owner's  christian  name,  it  is  of  vital  im- 
portance that  the  christian  name  should  be  correctly 
given— -Pom  v.  Biemar  (7  Term  Rep.,  66 1).  Again, 
if  the  court  should  sell  a  life  estate  like  this,  it  would 
be  a  positive  confiscation  of  the  rights  of  prior  credi- 
tors; but  admitting  the  jurisdiction,  and  putting  the 
matter  to  the  discretion  of  the  court,  will  the  court  dell 
the  life  estate  under  the  peculiar  circumstances  of  this 
case?  The  purchaser  of  the  life  estate  might  be 
ejected  the  day  after  he  obtained  his  conveyance  by 
the  mortgagees  of  the  inheritance. 

Mr.  H.  Barry  for  the  same  parties. — The  affidavit 
filed  by  the  petitioner  in  the  Registry  Office  is  not  a 
true  copy  of  the  affidavit  filed  in  the  Queen's  Bench, 
the  word  "  William  "  being  omitted.  The  copy  must 
be  an  exact  copy  of  the  original  affidavit,  and  if  it  be 
not  exact;  no  copy  is  lodged  within  the  meaning  of 
the  Act,  oven  though  the  omission  be  immaterial. 
The  sale  sought  for  by  this  petition  is  not  within  the 


policy  of  the  Landed  Estates  Act.  It  is  the  policy  of 
the  Act  to  sell  estates  discharged  from  jtacuiubrancea. 
[Judge  Harareave — That  was  the  policy  of  the  In- 
cumbered Estates  Act,  not  of  this  Act].  Again,  by 
the  43rd  section,  it  is  implied  that  an  incumbrance  is 
a  charge  mi  land  only,  and  not  a  charge  on  an  "es- 
tate*' in  land;  and  equity  of  redemption  is  part  of 
the  definition  of  laud,  and  not  of  the  word  "  estate.9' 
Therefore  an  incumbrancer  on  land  may  petition  for 
sale,  but  the  sale  of  any  estate  in  land  must  be  on 
the  petition  of  the  owner  of  such  estate. 

Mr.  May  for  the  owner. — It  is  necessary  that 
the  affidavit  of  judgment  should  state  the  name  of 
the  defendant  and  the  title  of  the  cause.  The  peti- 
tioner has  done  neither,  for  in  the  name  he  has  omitted 
"  Henry,"  and  in  the  title  "  William  Henry."  Both 
the  Christian  name  and  surname  must  be  stated  in 
the  title  of  the  cause, — Archbold's  Prac.  1513. 

Mr.  A.  Qraydon  in  reply. — As  to  the  word 
44  Henry  "  being  omitted  from  the  owner's  name,  it  is 
immaterial  "Earl  of  Limerick"  would  be  suffi- 
cient, for  the  owner's  title  alone  will  satisfy  the  Act. 
As  to  the  expediency  of  selling  here,  the  court  should 
bear  in  mind  that  this  is  the  only  remedy  available 
for  us.  No  receiver  could  be  obtained;  another  cre- 
ditor has  tried,  and  failed. 

Judge  Hargreave. — This  is  a  petition  presented 
by  Mr.  Turner  claiming  to  be  an  incumbrancer,  by 
means  of  a  judgment  registered  by  affidavit,  upon  the 
life  interest  of  the  Earl  of  Limerick  in  Jarge  fee-sim- 
ple estates  in  the  City  of  Limerick  and  the  Counties 
of  Clare,-  Limerick,  and  Cork.    The  estates  them- 
selves are  subject  to  charges  to  the  extent  of  95,000& 
principally  vested  in  the'  executors  of  the  late  Earl  of 
Cottenham;    and  the  life  estate   of  the    Earl   of 
Limerick  (the  petitioner's  debtor)  is  subject  also  to 
considerable    charges,    including    three,    amounting 
together  to  11,3001   principal,  vested  in    Messrs. 
Senior  and  Cooper,  which  are  secured  also  by  policies 
of  insurance  on  the  owner's  life,  the  premiums  on 
which  are  payable  out  of  the  rents,  and  also  including 
one  of  2,000/.,  similarly  secured,  vested  in  Mr.  Van- 
derkiste.    The  rents  of  the  whole  property  are  re- 
ceived by  Messrs.  Barrington  and  Vanderkiste,  as  the 
nominal  agents  of  Lord  Limerick,  under  the  provisions 
of  one  of  the  deeds  constituting  Messrs.  Senior  and 
Cooper's  security.     Mr.  Vanderkiste  states  that  the 
net  fund  annually  available,  after  payment  of  all  out- 
goings, and  the  interest  on  the  charges  affecting  the 
fee,  is  about  2,300£    The  conditional  Order  proposes 
to  sell  the  life  interest  in  the  estate  subject  to  the 
charges  affecting  the  fee,  and  cause  is  shown  by  the 
creditors  on  the  life  estate  whom  I  have  named,  and 
also  by  the  owner.    The  first  question  raised  is  as  to 
the  Jurisdiction  of  the  court  to  sell  a  life  interest  in 
an  equity  of  redemption,  where  the  mortgages  affecting 
the  Fee  are  not  made  for  a  fixed  period,  but  are  re- 
I  deemable  in  the  usual  manner.     The  Act  authorises 
the  court  to  sell  any  interest  in  land;  and  the  doubt, 
j  such  as  it  is,  arises  from  the  clause  taken  from  th  e 
:  Incumbered  Estates  Act,  directing  the  court  to  sell 
subject  to  mortgages  which,  by  their  terms,  cannot  be 
{ paid  off  for  a  fixed  period.    This,  however,  is  an 
enabling  power,  and  not  a  restraining. one;  and  I 
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think  it  would  not  prevent  the  court  from  exercising 
an  inherent  jurisdiction,  in  selling  an  estate,  to  deter- 
mine in  each  case  whether  the  sale  should  be  subject 
to  a  charge  or  not.  But,  in  fact,  the  statute  ex- 
pressly authorises  the  court  to  sell  an  equity  of  re- 
demption. It  was  contended  by  Mr.  Barry  that  this 
applies  only  to  the  case  m  which  the  owner  is  the  ap- 
plicant lor  a  sale,  on  the  ground  that  by  the  43rd 
eection  the  power  to  apply  to  the  court  is  given  to 
any  incumbrancer  on  land,  and  to  the  owner  of  any 
estate  in  land.  The  interpretation  clause,  however, 
proves  clearly  that  this  distinction  is  merely  one  of 
expression  and  not  of  intention;  lor  the  word  "  land," 
by  definition,  includes  any  estate  in  land,  and  u  es- 
tate in  land"  includes  also,  by  definition,  an  equity  of 
redemption,  so  that  both  phrases,  u  land  "  and  "  es- 
tate in  land,"  comprehend  an  equity  of  redemption. 
The  next  class  of  questions  raised  by  the  affidavits 
showing  cause  relates  to  the  sufficiency  of  the  peti- 
tioner's affidavit  of  judgment  to  give  him  a  charge 
on  the  lite  estate.  It  appears  that  the  owner's  Chris- 
tian name  is  William  Henry,  whereas  the  petitioner 
has  sued  him  as  William  only,  by  which  name  also 
he  is  described  in  the  affidavit  made  for  the  purpose 
of  registration.  In  the  case  of  Walter  John  Carew 
it  was  held  by  the  Judicial  Committee  of  the  Privy 
Council,  reversing  a  decision  of  the  Commissioners 
for  sale  of  Incumbered  Estates,  that  a  judgment  re- 
gistered, under  Sugden's  Act,  against  Walter  John 
Carew  fey  the  name  of  Walter  Carew  was  well  regis 
tered,  although  in  fact  it  was  not  retained  by  the  offi- 
cer upon  a  search  made  by  the  mortgagee;  and  if  it 
were  necessary,  I  should  bo  disposed  to  follow  the 
principle  of  that  decision,  though  not  concurring  in 
fit  But  I  am  of  opinion  that  the  description  of  a 
peer  by  bis  title  is  sufficient,  as  such  a  description 
absolutely  identifies  bun,  if  it  be  fully  and  clearly 
given,  for  there  can  scarcely  be  at  the  aame  time  two 
persons  having  in  all  respects  the  same  title,  I, 
therefore,  think  thai  this  point  is  not  tenable,  It  is 
then  said  that  the  title  of  the  cause  in  which  the  judg- 
ment was  recovered  is  not  accurately  stated,  because 
fit  omits  from  the  plaintiff's  description  the  words  "in 
England,"  and  from  the  defendant's  the  word  "  Wil- 
liam," and  also  the  word  "defendant9'  I  think  that 
this  statement  of  the  title  of  the  cause  is  not  false, 
but  merely  insufficient*  and  that  the  paragraph  may 
be  treated  as  surplusage.  The  affidavit  is  entitled  in 
the  action,  and  properly  states  the  title  in  the  margin; 
and  a  recent  decision  of  the  Court  of  Appeal  has 
ruled  that  the  margin  may  be  read  as  part  of  the 
affidavit;  and,  from  the  principle  of  that  decision,  it 
follows  that  the  deponent  is  not  bound  to  aver  on 
oath  what  the  title  of  the  cause  is.  It  is  sufficient  if 
the  title  be  stated  without  an  averment  tfcat  it  is  the 
title.  The  third  point  is,  that  the  document  regis- 
tered at  the  Registry  Office  is  not  a  copy  of  the  affi- 
davit sworn  in  the  Queen's  Bench,  as  there  are  va- 
rious discrepancies  between  them.  I  am  of  opinion, 
however,  that,  though  not  a  copy*  it  is  an  office  copy 
within  the  meaning  of  the  Act  I  think  it  is  suffi- 
cient if  it  be  signed  by  the  proper  officer  in  token  of 
its  being  a  copy,  provided  it  be  correct*  or  sufficient 
in  the  particulars  required  by  the  Act,  and  in  other 


respects  bear  a  sufficient  resemblance  to  the. original 
document  to  make  it  certain  what  document  it  is  that 
has  been  attempted  to  be  copied.  I  am,  therefore, 
of  opinion  that  all  the  objections  which  allege  the 
total  invalidity  of  the  petitioner's  charge  fail;  but 
there  are  other  objections  relating  to  a  portion  of  the 
property  which  appear  to  be,  to  that  extent,  fatal. 
As  to  a  very  large  portion  of  the  pro|ierty  in  the 
City  of  Limerick,  North  Prior's.  Land  and  South 
Prior's  Land,  the  affidavit  is  insufficient,  for  want  of 
any  statement  as  to  the  parishes  in  which  it  is  situate. 
As  to  the  townlands  of  Shandangan  and  Kftmnrry, 
which  are  described  as  being  in  a  barony  called 
Bunratty,  H  appears  that  there  is  no  barony  which 
goes  by  the  name  of  Bunratty  stmpliciter,  bus  that 
there  are  two  different  baronies  in  the  Count/  of 
Clare  called  respectively  Upper  Bunratty  and  Lower 
Bunratty.  I  yield  unwillingly  to  this  objection,  but 
it  is  impossible  to  say  that  the  requirements  of  the 
Act  have  been  complied  with;  for,  putting  the  most 
liberal  construction  possible  on  the  affidavit,  it  still 
leaves  it  in  doubt  in  which  of  two  baronies  the  lands 
are  situate.  As  to  these  townlands  also,  therefore, 
the  petition  must  be  dismissed.  The  petition  is  sus- 
tainable as  to  the  other  portions  of  the  estate;  but  I 
think  it  is  practically  impossible  for  the  court  to  pro- 
ceed to  a  sale  of  the  owner's  life  interest  in  a  portion 
of  the  lands,  the  whole  of  them  being  liable  to  heavy 
charges  on  the  fee^  Nor  would  such  a  sale  serve  the 
petitioner,  as  it  clearly  could  not  reach  his  demand. 
If  the  petitioner's  demand  affected  the  whole  estate, 
the  Court  would  not  dismiss  his  petition,  but 
would  make  the  order  absolute  ;  and  before 
taking  any  further  proceedings  upon  it  would 
give  to  the  owner  an  ample  opportunity  of  relieving 
the  estate  from  the  iacumbnaces  on  the  fee  by  means 
of  a,  petition  of  his  own.  I  have  no  doubt  that  by 
such  a  proceeding  the  fund  available  for  the  owner 
and  hia  own  creditors  could  be  considerably  increased, 
not  only  by  a  diminution  of  the  expenses  of  manage* 
ment,  but  by  the  sales  realising  a  larger  sum  than  the 
property  sold  pays  the  interest  on;  and  the  court 
would  then  consider  in. selling  the  life  estate,  in  what 
i  was  left,  how  far  it  might  be  proper  to  sell  subject  to 
those  mortgages  which  are  secured  also  by  policies. 
If,  within  a  reasonable  time,  the  owner  should  not 
take  steps  to  disiocumber  the  lee,  it  would  probably 
become  the  duty  of,  the  court  to  execute  the  order  for 
jthe  sale  of  the  lift  estate,  however  prejudicial  it  might 
•  be  to  the  owner,  the  court  providing*  as  far  as  possible, 
for  the  safety  of  the  early  credkora  oa  the  life  estate. 
|0n  this  petition,  however,  it.  is  impossible  to  make* 
{an  order  which  w<.nld  not  be  detrimental  to  every, 
lone  interested  in  the  life  estate,  and  in  the  exercise., 
of  the  discretion  reposed  in  the  court  by  the  Act,!. 
think  it  better  that  the  petition. should  be  dismissed.. 

{    Order—That  the  petition  be  dismissed  with  costs 
to  the  creditors  shpwing  cause,  but  not  to  the 
I        owner. 

'  Notb.— It  may  not, .perhaps,  be -inopportune  to  mention, 
here  that  the  execution  of  an  order  for  sale  of  a  life  estate, 
srhere  there  are  heavy  charges  on  the  inheritance,  would  ap- 
pear to  he  beset  with  tome  little  difficulty.  The  proceeding 
is,  oeoMsarily,onejn  which  |he  inpeftbtenoera  oa  the  Jee.  can  • 
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.not  be  paid  off,  and  by  wbicb  they  cannot,  in  any  manner,  be 
bound;  and  the  question  natnrally  arises,  how  is  the  court  to 
ascertain  the  charges  on  the  fee,  and  the  sums  due  to  each 
incumbrancer?  These  facts  should  be  accurately  known,  for 
without  this  information  it  would  be  idle  to  attempt  to  sell  the 
life  estate.  No  purchaser  could  bo  found,  for  a  purchaser 
could  not  set  any  value  on  the  life  estate  until  he  knew  the 
amount  of  the  charges  on  the  fee.  In  this  particular  case  of 
Lord  Limerick,  this  difficulty  is  not  great,  as  nearly  the  entire 
of  the  charges  on  the  fee  are  vested  in  one  creditor,  and  the 
precise  amount  due  could  be  readily  ascertained.  But  the 
creditors  on  the  fee,  in  any  particular  case,  may  be  very  nu- 
merous, and  this  consideration  would  lead  one  to  suppose  that 
the  question,  whether  the  court  will  sell  a  life  estate,  notwith- 
standing that  there  are  charges  on  the  inheritance,  must  de- 
pend on  the  circumstances  of  each  particular  case.  For  it 
may  safely  be  assumed  that  the  court  will  not  make  an  order 
for  sale  unless  there  is  a  reasonable  probability  that  it  can 
execute  it. 


IN  THl  ESTATE  OF  RlCHARD  PlLSON  AND  WlFB,  OWNERS 

and  Petitioners. 
Judgment  mortgage— Affidavit  of  registration. 

Where  a  judgment  is  recovered  for  two  distinct  sums, 
one  for  debt,  and  the  other  for  costs,  the  affidavit 
made  for  the  purpose  of  registering  the  judgment  as 
a  mortgage,  must  state  both  sums. 

In  an  affidavit  made  under  the  provisions  of  the  sta- 
tute 13  4r  14  Vict.,  c.  29,  for  the  purpose  of  regis- 
tering the  judgment  as  a  mortgage,  the  principal 
sum  recovered  by  the  judgment,  £600,  was  correctly 
8tated,but  the  amount  of  costs  recovered,  £3  '&  1  ld\ 
was  omitted  from  the  affidavit*  Held,  that  the  affi- 
davit dyes  not  comply  with  the  requisites  of  the  6th 
section  of  the  statute. 

This  case  arose  on  the  settlement  of  the  final  schedule 
in  this  matter.  The  executors  of  J.  J.  Dockrill  filed 
an  objection  disputing  the  validity  of  a  certain  judg- 
ment  mortgage  placed  upon  the  schedule  in  priority 
to  their  demand.  This  judgment  was  vested  in  J. 
Sawyer.  From  the  attested  copy  of  the  judgment  it 
appeared  that  the"  judgment  was  a  security  for  two 
distinct  sums,  via.,  £600 debt,  and  £3  Is.  lid.  costs. 
The  affidavit  stated  'the  amount  of  the  debt  only, 
omitting  the  costs. 

Mr.  Hemphill  for  the  executors  of  Dockrill. — Both 
sums  recovered  by  the  judgment  should  be  stated  in 
the  affidavit,  in  order  to  comply  with  the  6th  section 
of  the  13  &  14  Vict.,  c.  29.  The  affidavit  should 
disclose  the  full  amount  secured  by  the  judgment  If 
yon  allow  the  costs  to  be  omitted,  you  may,  with 
e^ual  propriety,  allow  the  principal  sum  to  be  omitted. 
A  judgment  cannot  be  made  partially  a  charge  on 
land;  it  must  operate  as  a  charge  for  the  entire 
amount  recovered,  so  far  as  it  remains  unpaid,  and 
therefore  the  entire  amount  must  be  stated  in  the  affi- 
davit.— In  re  Davis  (13  Ir.  Jar.,  11,  cited). 

Mr.  Flanagan  for  Sawyer. — The  Act  docs  not 
require  the  costs  to  be  stated  in  the  affidavit  If  the 
amount  of  the  debt  recovered  be  stated,  it  is  sufficient. 
The  6th  section  requires  the  affidavit  to  state  u  the 
amount  of  the  debt,  damages,  costs,  or  moneys,  reco- 
vered or  ordered  to  be  paid  by  such  judgment,  decree, 
order,  or  role;"  redendo  singula  singulis,  the  word 


"  costs  "  refers  only  to  costs  ordered  to  be  paid  by- 
decree,  order,  or  rule,  and  not  to  costs  recovered,  along^ 
with  a  debt,  by  judgment  In  fact,  the  point  here 
raised  has  been  decided  by  a  very  eminent  judge,  the 
late  Mr.  Macan — In  re  Thomas  FarreU  (7  Ir.  Jot., 
307). 

Judos  Hargrbavr.— I  have  carefully  considered 
the  case  cited,  FarreWs  Case;  but  I  am  still  of  opi- 
nion that,  if  one  judgment  be  recovered  for.  two  dis- 
tinct sums,  as  in  this  case,  it  must  be  stated  as  such, 
and  that  it  cannot  be  registered  for  one  sura,  and  not 
the  other. 

Order — Allow  the  objection,  and  declare  that  Mr. 
Sawyer's  judgment  is  not  registered  as  a  mort- 
gage within  the  meaning  of  the  stat  13  &  14 
Vic.,  c.  29,  sec  6. 


[Before  Judge  Longfibld.] 

T.  R.  Blagkelt,  Owner  and  Petitioner. 

A  tenant  for  life,  of  Freehold  Estate*  having  a  power 
of  appointment  among  his  children,  devised  the 
estate  to  trustees  to  sell  and  divide  the  purchase 
money  among  the  children  in  certain  shares.  Upon 
a  petition  for  sale  by  the  trustees  of  the  will,  the 
court  granted  an  order  for  sale. 

S.  D.  being  seised  of  the  premises  in  the  schedule  to 
the  petition  in  this  matter  mentioned,  under  a  lease 
for  lives  renewable  for  ever,  previous  to  his  marriage, 
executed  a  settlement,  dated  31st  July,  1822,  and 
he  thereby  conveyed  the  lands  to  .trustees,  in  trust  for 
himself  for  life,  and  in  the  event  of  his  surviving  his 
intended  wife  (which  event  happened)  in  trast  for  the 
children  of  the  marriage,  as  he  shonld  by  deed  or  will 
appoint,  with  remainders  over  in  default  of  appoint- 
ment There  were  eight  children  issue  of  the  mar- 
iage. 

By  will,  dated  10th  January,  1840,  S.  D.  directed 
the  lands  to  be  sold  by  his  executors,  and  the  purchase 
money  to  be  divided  equally  among  his  children,  and 
he  appointed  two  executors,  one  of  whom  was  the 
petitioner,  to  whom  probate  was  granted.  S.  D.  died, 
without,  in  any  way,  executing  the  power  of  appoint- 
ment under  the  settlement,  save  so  far  as  he  had  done 
so  by  the  will  Travers  Blackley,  the  executor, 
filed  a  petition  to  sell  the  lands,  pursuant  to  the  di- 
rections contained  in  the  will,  which  petition  was  dis- 
missed by  the  court,  on  the  ground  that  the  testator 
had  no  power  to  direct  the  estate  to  be  sold,  and  the 
estate  was  not  incumbered. 

Crozier,  counsel  on  behalf  of  the  petitioner,  moved 
for  a  fiat  on  the  petition,  and  relied  upon  Kenworthy 
v.  Bate  (6  Vesey,  Jun ,  793),  where  it  was  held  that 
a  power  of  appointment  of  real  estate  was  well  exe- 
cuted by  a  devise  to  trustees  to  sell,  and  an  appoint- 
ment of  the  money  produced  by  the  sale.  Counsel 
also  relied  upon  Cowx  v.  Foster  (6  E.  Jur.  N.  S., 
1051 ;)  and  upon  Roberts  v.  Dixall  (2  Eq.  Ca.  Abm., 
6);  and  Long  v.  Long  (5  Vesey,  Jan.,  445);  cited 
in  Kenworthy  v.  Bate. 

The  court  upon  hearing  counsel,  upon  the  authority 
of  Kenworthy  v#  Bate,  and  none  of  the  children  of  S. 
D.  objecting,  granted  a  conditional  order  for  sale. 
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Court  of  appeal  in  Chancer*?- 

t  Reported  by  Cbarlei  H.  Foot,  Bq.f  Bwrtatcr  at.Uw.1 

[Before  the  Lord  Chancellor].* 
Stirum  and  others  v.  Richards. — Nov.  26. 

Settlement — Construction — Erroneous  decree — Acqui- 
escence— Evidence. 

In  a  mat  by  a  mortgage  creditor,  a  decree  was  pro- 
nounced in  the  year  1 81 8 ;  by  which  S,  a  party  to 
the  suit,  was  declared  entitled  to  the  sum  of  3,000/., 
under  a  marriage  settlement  of  1776.  The  decree 
tea*  erroneous  and  informal,  no  day  having  been 
named  for  R,  an  infant  tenant  in  tail  (party  to  the 
euit\  to  show  douse.  Interest  upon  the  sum  of  3000L 
woe  paid  to  S  for  forty  years  by  R,  and  those  from 
whom  he  derived,  in  ignorance  of  the  true  construction 
of  the  settlement.  S,  having  filed  a  cause  petition 
praying  that  the  above  sum  of  3,0002.  might  be  de- 
clared a  charge  upon  the  lands  belonging  to  R,  re- 
lied  upon  the  decree  of  1818  as  evidence  only  of 
acquiescence  by  R,  and  his  predecessors  in  the 
decree.  Held,  that  the  construction  put  upon  the 
settlement  of  1776  by  the  decree  of  1818  was  erv 
roneous. 

That  (reversing  the  order  of  the  court  below),  not  being 
pleaded,  frit  only  relied  upon  as  evidence,  the  respon- 
dent could  go  behind  the  decree,  and  show  it  to  be 
erroneous  by  filing  a  supplemental  petition  in  the 
nature  of  a  bill  of  review. 

That  the  acquiescence  of  a  minor,  represented  in  a 
suit  by  a  guardian  who  is  interested  adversely  to 
him,  is  not  entitled  to  much  weight. 

Thomas  Richards,  being  seised  of  certain  lands  in  the 
County   of  Wexford,  by   his  marriage  settlement, 
dated  the  1st  of  August,  1776,  conveyed  his  estates 
to  Francis  Harvey  and   Cornelias  Grogan,  the  survi- 
vor of  them,  and   the  executors,  administrators,  and 
assigns  of  the  survivor  of   them,  for  the  term  of 
300  years;  and,  subject  to  tfiat  term,  to  other  trus- 
tees, after  his  own  life  estate,  to  the  use  of  his  first 
and  other  sons  in  tail  male;  and  for  default  of  such 
issue,  to  the  use  of  the  first  second,  third,  and  every 
other  daughter  and  daughters  issue  of  the  marriage 
severally   and    successively  in  tail  male;    and  for 
default  of  such  issue,  then  to  the  use  of  Thomas 
Richards,  his  heirs  and  assigns,  for  ever.    And  as  to 
the  term  of  300  years,  it  was  declared  that  the  same 
was  so  limited  to  Francis  Harvey  and  Cornelius  Gro- 
gan upon  trust,  that  tbey  should,  by  and  out  of  the 
the  annual  rents  and*  profits  of  the  lands  and  premises, 
levy  the  principal  sum  of  3,000/.  for  the  portion  or 
portions  of  the  daughter  or  daughters  and  younger 
son  or  sons  of  the  marriage;  in  case  there  should  be 
jnore  than  one  daughter  or  younger  son  of  such  mar- 
riage, to  be  paid  and  payable  amongst  them  in  such 
manper,  shares,  and  proportion,  and  at  such  times  as 
Thomas  Richards  should,  by  deed,  will,  or  other  writ- 
ing, to  be  executed  by  him  in  the  presence  of  two  or 
more  witnesses,  direct,  limit,  or  appoint,  and,  in  default 
thereof,  then  the  same  to  be  paid  and  payable  equally 
to  and  amongst  such  daughters  or  younger  sons, 


share  and  share  alike  to  such  daughters  at  the  age  of 
twenty- one  years  or  day  of  marriage,  and  to  such 
sons  respectively  at  the  age  of  twenty-one  years;  but 
if  any  of  those  sons  or'  daughters  should  die  before 
such  time  of  payment,  his,  her,  or  their  portion  or 
share  should  go  and  be  payable  unto  the  survivor  and 
survivors  of  such  sons  and  daughters  equally.     But 
in  case  there  should  be  one  only  daughter,  or  one 
younger  son  only,  who  should  not  at  the  time  of  the 
decease  of  Thomas  Richards  be  his  eldest  son,  then 
upon  trust  to  levy  and  raise  any  sum  of  money  not  ex- 
ceeding 2,000/.  as  and  for  the  provision  of  and  for 
such  ouly  daughter  or  younger  son  to  be  paid  and 
payable  unto  him  or  her  in  such  manner  and  at  such 
time  as  Thomas  Richards  should  appoint  by  dee  \ 
will,  or  other  writing,  and  in  default  of  such  appoint 
ment,  then  to  pay  the  same  to  such  daughter  at  the 
age  of  21  years  or  on  her  day  of  marriage,  and  to  such 
son  on  his  attaining  2 1  years.    In  the  settlement  there 
was  a  power  whereby  Thos.  Richards  was  enabled,  at 
any  time  during  his  life,  by  deed  or  will  to  charge  the 
several  lands  and  premises  thereby  conveyed  with  any 
sum  of  money  not  exceeding  in  the  whole  the  sum  of 
20004,  with  such  interest  for  the  same,  not  exceeding 
legal  interest,  as  be  should  direct*    There  was  issue  of 
the  marriage  two  daughters  only,  and  no  issue  male. 
Thos.  Richards  died  iu  the  year  1 785,  leaving  his  widow 
him  surviving,  as  also  his  two  daughters— ^Martha, 
the  eldest,  who  under  the  limitations  contained  in  the 
settlement,  became  entitled  to  the  lands  therein  com* 
prised,  and  the  petitioner  Elizabeth,  then  Elizabet  i 
Richards.  Thomas  Richards,  before  his  death,  and  about 
the  1st  November,  1781,  made  his  will,  and  thereby 
bequeathed  the  sum  of  2,0004  to  his  daughter  Eliza- 
beth, as  a  further  portion  in  addition' to  the  portioj 
which  she  should  be  entitled  to  under  the  marriage 
settlement.     Martha  Richards,  haviug  attained  her 
full  age,  barred  her  estates  in  tail  in  the  lauds,  and 
acquired  the  fee-simple  and  absolute  interest  therein, 
and  in  Hilary  Term,   1802,  Elizabeth  Richards  ob. 
tained  a  judgment  in  the  Court  of  Common  Pleas  iu 
Ireland  against  her  sister,  tor  the  penal  sum  of  1,600/, 
debt,  besides  costs,  to  secure   the  principal  sum  of 
800/.,  with  interest  at  6  per  cent.,  upon  foot  of  which 
judgment  all  interest  was  paid  to  the  24th  of  Octo- 
ber, 1858.     By  tbd  settlement  executed  in   1802), 
upon  Elizabeth  Richards'  marriage  with  her  late  hus- 
band,  Count  Limburg  Stirum,  Elizabeth  Richards, 
alleging  that  she  was  entitled  to  the  sum  of  £3000 
under  the  deed  of  1776,  assigned  the  two  sums  of 
3,000/  and  2,000/.  to  trustees,  upon  trust  to  pay 
the  interest  thereof  to  Elizabeth  Stirum,  during  her 
life,  for  her  sole  and  separate  use,  and  after  bar 
decease  upon  trust  for  her  children,  share  and  share 
alike  as  tenants  in  common,  to  sons  at  twenty-one 
years  of   age,    and    to    daughters   at    twenty-one 
years  of  age  or  day  or  days  of  marriage.     Count 
Stirum    died  several    years  ago;    and    tnere    was 
issue   of  that   marriage  seven  children,    who    all 
stained  their  respective  ages  of  twenty-one  years, 
now,  together  with  their  mother,  claimed  under  fte 
limitation*  of  the  last-mentioned  settlement,  to  be  ej»» 
titled  amongst  them  to  the  two  sums  of  3000/.  aqd 
2,0002.    Martha  Riehardi  intermarried  with  Baron 
John  Uww  Gideon  JSrnest    Vpn  Preoenton  Von 
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WiJmSdorf,  who  took  the  name  of  Richards;  and 
on  the  occasion  of  the  marriage  a  settlement  was 
executed,  dated  the  5  th  of  March,  1802,  whereby 
her  estates  were  limited,  subject  to  the  separate 
use  of  Martha  Richards  during  her  life,  and  an  an- 
nuity to  her  husband  in  case  he  survived  her, 
to  the  use  of  the  first  son  of  Wilmsdorf  Richards  and 
Martha,  his  wife,  in  tail  male,  with  remainder  to  the 
use- of  the  first  and  every  other  daughter  and  daugh- 
ters of  John  Von  Wilmsdorf*  There  was  issue  of 
that  marriage  three  daughters,  and  Thomas  Frederick 
William  Von  Prebenton  Von  Wilmsdorf  Richards,  the 
appellant;  his  father  having  died  in  1834,  and  his 
mother  in  1 855,  he  barred  his  estate  tail  in  the  lauds 
conveyed  by  the  settlement  of  1 776.  Martha  Richards 
and  her  husband  having  become  embarrassed  in  their  cir- 
cnrastartces,  a  bill  was  filed  in  the  Court  of  Chancery 
in  Ireland,  on  the  4th  of  July,  1814,  wherein  Wil- 
liam CalloW  (a  mortgagee  of  John  Von  Wilmsdorf 
Richards  and  Martha  his  wife),  was  plaintiff,  and 
John  Von  Wilmsdorf  Richards,  and  Martha  his  wife, 
Frederick  Count  Stirum,  and  Elisabeth  his  wife,  the  sur- 
viving trustee  of  the  marriage  settlement  of  the  latter, 
Thomas  Richards,  a  minor,  the  then  tenant  in  tail  in 
remainder  of  the  estates  under  the  settlement,  and 
several  other  parties,  were  defendants,  praying  for  a 
dale  of  the  premises  comprised  in  the  settlement  of 
1776,  for  the  payment  of  the  charges  and  incum- 
brances affecting  the  same.  Thomas  Richards  ap- 
peared and  answered  by  Count  Stirum,  his  guardian, 
and  by  a  decretal  order,  dated  the  26th  of  June, 
1816,  It  was  referred  to  the  Master  to  take  on  ac- 
count of  the  sum  remaining  due  to  the  plaintiff  on 
foot  of  his  mortgage;  and  also  to  take  an  account  of 
all  debts,  charges,  and  incumbrances  affecting  the 
lands  comprised  in  the  suit  prior  to  the  incumbrance 
of  the  plaintiff.  The  Master  made  his  report  on  the 
1 9th  of  May,  1818,  and  thereby,  amongst  other 
things,  found  that  under  the  settlement  of  1776  the 
lands  were  charged  with  the  principal  sum  of  3,000/L, 
with  legal  interest,  thereby  provided  for  the  younger 
children  of  the  then  intended  marriage  of  Thomas 
and  Martha  Richards,  as  secured  by  a  term  of  300 
years;  and  that  Elisabeth  Stirum,  on  the  death  of 
Thomas  Richards,  as  the  only  younger  child  of 
Thomas  Richards  and  Martha,  his  wife,  became  en- 
titled to  the  sum  of  3,000/.,  and  also  to  2,000/.,  un- 
der the  will  of  Thomas  Richards,  and  the  judgment 
debt  t>f  fcOOJL  The  report  having  been  confirmed, 
a  final  decree  was  pronounced,  dated  the  12th  of 
June,  1818.  wherebv  it  was  ordered  that  the  several 
sums  repotted  due,  With  interest,  were  charged  on  the 
lands,  and  that  the  same  should  be  sold  in  default  of 
payment  by  the  defendants;  but  no  day  to  show 
cause  was  grren  or  allowed  by  the  decree  to  the  ap- 
pellant, then  the  Infant  tenant  in  tail  of  the  lands. 
Thomas  Richards,  the  minor  tenant  in  tail,  and  elder 
brother  of  the  appelant,  hating  died,  the  salt  was 
renewed  against  his  afefcer  Eiiiibeth,  as  presumptive 
tenant  fa  tafL  Interest  opon  the  sum  of  3,000&,  as  if 
that  amount  were  chargeable  On  the  lands,  was  paid  by 
Martha  Richards  to  her  aster  Elisabeth,  up  to  1853, 
and  from  that  onto  by  Thomas  Richards,  ton  appel- 
lant, up  to  1858,  when  he  refused  to  pay  interest 
>  than  the  asm  of  2, 000*.    On  the  20th  of 


April,  1860,  Elizabeth  Countess  Von  Limburg  Stirum 
and  her  children  presented  a  cause  petition  against  the 
appellant,  praying  a  declaration  of  her  rights  as  to 
the  sums  of  3,000/.,  2,000/.,  and  800/.,  respectively, 
and  that  same,  together  with  the  interest  due  thereon, 
might  be  declared  all  charged  on  the  lands  and  pre- 
mises, and  for  a  sale.  The  matter  having  come  be- 
fore the  Master  of  the  Rolls,  on  the  17th  of  April, 
1861,  it  was  ordered  that  the  further  hearing  of  the 
said  cause  petition  should  stand  over  until  the  first 
day  of  the  then  next  term,  to  enable  the  respondent 
to  take  such  proceedings  as  he  might  be  advised,  to 
set  aside  or  vary  the  said  report  of  the  19th  of  May, 
1818,  and  the  decree  of  the  12th  of  June,  1818. 
The  appellant  did  not  take  any  steps  to  vary  that  de- 
cree, and  contended  that  it  was  not  necessary  to  do 
so;  and  the  case  having  come  on  again  before  the 
Master  of  the  Rolls,  bv  a  decretal  order,  dated  the 
1st  of  June,  1861,  the  several  sums  of  3,000/., 
2,0002.,  and  800/.,  making  the  whole  snm  of  5,800/. 
late  currency,  equivalent  to  tbo  snm  of  5,358  16*.4<f*, 
present  currency,  together  with  the  sum  of  8511 
2s.  4of.,  interest  thereon,  to  the  date  of  the  order, 
and  also  interest  thereon  nntil  paid,  were  declared 
charges  upon  the  lands  in  the  settlement  of  the  1st 
August,  1776,  mentioned,  or  on  such  of  them  at  had 
not  been  sold  for  payment  of  prior  incumbrances. 
And  it  was  further  ordered  that  the  petitioners  were 
entitled  to  these  sums  under  the  limitations  of  the 
settlement  of  the  5  th  March,  1802;  and  that  the  re- 
spondent, the  appellant,  Bhould,  within  one  month, 
pay  to  the  petitioners  these  sums,  as  also  the  petU 
doners'  costs  in  the  matter,  when  taxed  and  ascer- 
tained, and  that  in  default  thereof  the  lands  com- 
prised in  the  settlement  of  the  1st  of  August,  1776, 
or  such  of  them  as  had  not  hitherto  been  sold,  or  so 
much  thereof  as  should  be  sufficient  to  discharge  the 
principal,  interest,  and  costs  decreed  to  the  petitioners 
should  be  set  up  and  sold.  From  that  order  Thomas 
Vou  Wilmsdorf  Richards  now  appealed,  upon  the 
grounds  that,  upon  the  true  construction  of  the  set- 
tlement of  1776,  and  in  the  events  which  happened, 
no  greater  sum  than  2,000/.,  late  currency,  and  the 
interest  thereon,  was  chargeable  upon  the  lands;  be- 
cause the  decree  of  1818  was  erroneous;  because  that 
decree  was  also  erroneous  in  not  having  given  a  day 
to  show  cause  to  the  infant  tenant  in  tail,  defendant  in 
that  cause;  because  that  decree  directed  a  sale  of 
the  inheritance  for  payment  of  the  sum  of  3,000/1, 
whereas  it  was  a  charge  only  upon  the  term  of 
300  years;  because  the  decree  and  report  were 
not,  nor  was  either  of  them,  pleaded  or  relied  on  by 
the  petitioners  by  way  of  estoppel;  nor  was  the 
cause  petition  in  this  matter  founded  on  that 
decree,  or  filed  for  the  purpose  of  carrying  said  de- 
cree into  execution,  but  was  relied  on  only  as  evidence 
on  behalf  of  the  petitioners ;  and  because  the  court 
was  not  bound  by  the  report  and  decree. 

A.  Brewste)\  Q.C.  (with  him  R.  R.Warren,  Q.CL> 
and  A.  Vance,  for  the  petitioners. — If  the  decree  of 
1818  be  formal,  the  appellant  is  bound  by  it  He 
refused  to  file  a  bill  of  review,  therefore  he  must  be 
taken  to  have  acquiesced  in  it;  The  Master  of  the 
Rolls  treated  the  appellant  with  much  indulgence  when 
he  gave  him  liberty  to  file  a  bill  of  review;  for  a  bill 
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4f  review  for  error  apparent  will  not  lie  after  twenty 
years  from  the  ranking  of  a  decree. — Smith  v.  Clay 
(2  Amb.  645);  Kelly  v.  Lennon  (I  Jcm.<&  Lat.  305). 
There  tea  fair  presumption  that .  some  arrangement 
mast  have  been  made  between  Elizabeth  Richards 
and  her  brother  and  sister  at  the  time  of  her  mar- 
riage, and  her  marriage  settlement  mast  have  been 
made  in  conformity  with  it 

The  Solicitor- General  (with  him  /.  E.  Walsh  and 
Otveri)  for  the  respondent  and  appellant — The  decree 
of  1818  was  not  pleaded  by  the  petitioners,  therefore 
its  existence  is  no  bar  to  onr  defence — Joly  v*  Swift, 
(11  Ir.  Eq.  410.  That  decree  was  an  erroneous  de- 
cree, therefore  they  are  not  entitled  to  have  it  earned 
into  execution. — Hamilton  v.  Houghton  (2  Bligh. 
169-188);  (TConneU  v.  M'Namara  (3  Dru.  &  War. 
411).  The  decree  of  1818  might  have  been  read  as 
evidence. — Askew  v.  The  Poulterers'  Company  (2 
Ves.  S.  89);  White  v.  Panther  (1  Lapp.  179).  This 
court  will  examine  if  its  decrees  be  right,  when  it  is 
called  on  to -enforce  them. — West  v.  Skip  (2  Ves. 
Sr.  245);  Johnson  v.  Northley  (Chan.  Prec.  134, 
and  2  Ves.  407);  Baker  v.  Child  (#.  226).  There 
are  two  errors  on  the  race  of  the  decree  of  1818; 
first,  no  day  was  given  to  the  infant  tenant  in  tail, 
the  respondent  in  that  suit,  to  show  cause.  The  de- 
cree was  made  against  a  person  who  never  had  the 
estate;  for  the  respondent  took  an  estate  tail  the 
moment  he  came  into  esse  prior  to  bis  sister  Elizabeth. 
This  question  was  mooted  in  Lloyd  v.  Johns  (9  Ves. 
64.  The  second  error  was,  that  a  creditor  upon  a 
term  was  made  by  the  decree  a  creditor  upon  the  in- 
heritance. But  little  allusion  was  made  to  the  settle- 
ment in  the  report,  and  Count  Stirum,  as  guardian  of 
two  minors,  put  in  an  answer  for  both*  As  to  the 
acquiescence  of  the  appellant  in  the  decree  of  1818, 
be  did  not  learn  that  the  decree  was  erroneous  until 
1858.  Under  the  construction  of  the  settlement  put. 
npon  it  by  the  petitioners,  they  are  entitled  only  to 
1,500*.,  and  not  2,000/L  "Younger  son  or  daughter" 
have  been  construed  to  mean  "younger  son,  or 
younger  daughter." — Scarisbrick  v.  EccUston  (5  CL 
&.  F.  398,  and  Lord  St  Leonards'  Ho.  of  Lds.  304). 

K  B.  Warren,  Q-C7.,  in  reply,  cited  Dill  v.  The 
Earl  of  Haddington  (8  CI.  &  F.  16a) 

The  Lord  Chancellor* — In  this  case  I  find  that 
no  formal  judgment  was  given  by  his  Honour  the 
Master  of  the  Rolls,  but  .that  he  merely  made  the  or- 
der which  is  the  subject  of  this  appeal.  The  first 
point  to  be  considered  is  the  construction  of  the  set- 
tlement of  1776.  It  was  coutended  by  the  counsel 
for  the  petitioners  that  the  event  in  which  the  sum 
of  2,0001.  was  to  be  raised  did  not  occur — viz.,  if 
there  should  be  only  one  daughter,  who,  in  conse- 
quence of  there  being  a  spa,  would  not  be  entitled  to 
the  estate;  and  that  if  there  had  beeu  but  one  daugh- 
ter, she  would  have  been  entitled  to  take  the  estate 
and  2,000/.  I  do  not  think,  however*  the  settlor 
contemplated  that  event.  If  we  go,  back  to  the  first 
trust  declared  of  the  term  of  300  years,  it  is 
plain  that  unless  we.  hold  that  the  eldest 
daughter,  Martha  Richards,  was  to  be  exclnded  from 
sharing  in  the  sum  of  3.000/,  Elisabeth  Richards 
was  only  entitled  to  1,500/.,  as  the  3,000/.  was- to  be 
raised  and  divided  equally  amottg«t:Uie  daughters*  m 


case  there  should  be  more  than  one  daughter  of  the 
marriage.  The  only  way  to  reconcile  these  diverse 
constructions  is,  to  hold  tjiat  Elizabeth  Richards  was 
entitled  to  2,000/.  under  that  .settlement,  as  the  ap- 
pellant: does  not  seek  to  reduce  the  charge  below  that 
amount.  That  being  90,  the  petition  in  this  case  was 
filed,  claiming  the  sum  of  3*000/.  as  being  due  under 
the  decree  of  1818,  and  this  court  is  now  called  upon 
to  affirm  the  construction  pot  npon  the  settlement  of 
1776  by  that  decree,  as  if  we  could  not  go  behind  it. 
I  pass  by  that  argument  for  the  present,  as  the  peti- 
tion does  not  rely  upon  the  decree  as  an  estoppel, 
nor  does  it  plead  the  decree ;  but  what  the  petitioners 
rely  upon  is,  acquiescence  by  the  respondent  and  his 
mother  for  fifty  years  in  the  terms  of  that  decree. 
They  rely  upon  it,  not  as  being  a  good  decree,  but  as 
evidence  of  acquiescence.  The  petitioners  might 
have  filed  a  supplemental  petition  to  carry  out  that 
decree,  and  make  it  binding  upon  the  present  tenant 
in  tail  of  the  lands;  but  nothing  of  the  kind  is  done; 
they  merely  call  the  decree  to  their  aid  as  showing 
acquiescence.  Acquiescence  by  whom?  By  minors, 
represented  by  Count  Stirum,  a  person  who  had  ad- 
verse interests  to  them  (bnt  I  am  not  to  be  under- 
stood as  saying  anything  against  him).  Bnt  I  think 
it  would  be  goipg  very  far  to  say,  that  acquiescence 
by  a  minor,  through  a  guardian  who  is  interested  ad- 
versely to  him,  is  entitled  to  mnch  weight.  If  any  such 
family  arrangement  as  that  suggested  by  the  counsel  for 
thej>etitioner  had  eyer  existed,  the  Countess  Elizabeth 
Stirum,  who  is  still  alive,  must  have  been  cognizant 
of  it,  yet  she  has  not  told  us  a  word  from  which  any 
assent  by  her  sister  could  be  proved  to  anv  such  ar- 
rangement, if  it  existed.  The  petition,  too,  is  wholly 
silent  on  that  subject.  There  is  no  evidence  of  her 
assent,  except  the  payment  of  interest,  and  that  pay- 
ment was  made,  in  ignorance,  under  an  erroneous  de- 
cree, which  put  an  erroneous  construction  on  the  set- 
tlement of  1776.  The  decree  of  1818  was  bad  in 
law,  as  well  as  informal.  I  am  of  opinion,  therefore, 
that  the  order  below  was  incorrect,  so  far  as  it  de- 
clared that  3,000/.  was  charged  on  the  estate  under 
the  settlement  of  1776. 

Declare  the  sum  of  2,006/.  weU  charged 
on  the  estate.  Each  party  to  bear  his 
own  costs  up  to  the  appeal*  No  costs 
of  appeal. 

[Before  the  Lord  Chancellor]** 
Spread  v.  Nkwk  and  ANOTHEft.-iZ>ecv  17. 

Practice — Costs  pending  an  appeal  to  the  House 
of  Lords* 

Where  the  Court  of  Appeal  in  Chancery  reverses  a 
decree  of  the  Court  of  Chancery,  dismissing  a 
petition  with  costs,  it  will  not  restrain  the  respondent 
from  levying  his  costs,  pending  an  appeal  to  the 
House  of  Lords,  even  upon  security  for  them  being 
given,  save  under  very  peculiar  circumstances.  The 
court  will  not  regard  the  spkmcy  of  the  parties. 
McCarthy  v.  M'Carthy  (11  Jr.  Eq.  399)  distin- 
guished. 

A  petition  was  filed  against  Frederick  Newe,  who 

*  The  Lord  Justice  of  Appeal  wa*  absent  JfamJUnajp 
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had  been  appointed  trustee  of  certain  lands  by  tbo  will 
bf  VVilliam  Spread,  deceased,  and  Eliza  O'Sullivan,  an 
annuitant  and  devisee  in  remainder  nnder  tbe  will. 
The  petition  sought  a  declaration  of  this  court  that  the 
testator,  by  reason  of  an  election  to  be  made  in  his 
lifetime,  had  such  an  estate  in  certain  lands  as 
would  pass  by  a  devise  nnder  his  will  By  a  decree 
bf  the  Court  of  Appeal  in  Chancery,  made  on  the  8th 
t)ecember9  1859*  reversing  a  decree  of  the  Court  of 
Chancery*  made  7th  February,  1859,  it  was  ordered 
that  the  petition  Bhonld  be  dismissed  with  costs,  to  be 
|>aid  by  the  petitioner  to  the  respondent  In  Feb. 
186!,  the  petitioner  presented  a  petition  of  appeal  to 
the  House  of  Lords  from  the  decree  of  the  Court  of 
Appeal  in  Chancery.  The  respondents  proceeded  to 
bave  their  costs  taxed  nnder  the  decree  of  the  8th 
Dec.  1859.  The  petitioner  now  moved  that  the  said 
respondents  should  be  restrained  from  levying  the 
a  nount  of  the  costs  until  the  appeal  to  the  House  of 
Lords  should  be  disposed  Of,  upon  the  terms  of  the 
petitioner,  within  one  month  after  the  costs  should  be 
certified,  giving  security  for  payment  with  interest,  or 
transferring  stock  equivalent  to  the  amount  of  the  costs. 
It  was  alleged  by  the  petitioner,  and  denied  by  the 
te«poudents,  that  the  respondents  were  not  sufficiently 
solveut  to  answer  the  amount  of  the  costs  in  case  the 
de<  ree  should  be  reversed  on  the  appeal.  The  appli- 
cation was  first  made  to  the  Master  of  the  Rolls,  who 
declined  to  entertain  the  question  of  restraining  the 
execution  of  a  decree  df  the  Court  of  Appeal  in 
Chancery. 

A.  Brewster,  Q.C.  (with  him  Finch  White)  for  the 
petitioner,  relied  on  the  cases  of  Smithy.  Clarke  (3 
Dm.  and  War.  847,  and  5  Jr.  Eq.  K  426) ;  McCarthy 
v.  McCarthy  (1 1  Ir.  Eq.  399.) 

Serjt  Sullivan  (with  him  Chas.  Andrews,  Q.  C)  for 
the  respondents,  referred  to  Smith's  Chan.  Prac.  466, 
Danl.  C.P.  3rd  ed.  11 16;  Archery.  Hudson  (8  Beav. 
321)  as  showing  that  it  is  the  uniform  practice  in 
the  Court  of  Chancery  in  England  not  to  stay  execu- 
tion of  a  decree  of  dismissal  with  costs,  or  mere  decree 
for  money  payments.  The  practice  In  Ireland  is  simi- 
lar— Blackham's  Chan.  Prac  275.  As  to  McCarthy  v. 
M  Carthy,  the  defendants  would  have  had  difficulty  in 
levying  the  costs  from  the  plaintiffs,  who  had  taken  a 
Vow  of  poverty,  and  were  placed  in  a  better  position 
by  getting  security  for  the  costs.  The  case  may  be 
different  when,  from  the  nature  of  the  decree,  there 
*onld  bd  irreparable  damage—  WaUbourn  v.  Ingliby 
(1  M.&K.64). 

Tbe  Lord  ChakcklloIL— This  Is  not  a  case  in 
Which  I  can  exercise  the  jurisdiction  of  this  court  in 
the  manner  which  the  petitioners  desire.  MCarthy 
y.  McCarthy  (sup.)  was  a  very  peculiar  case  \  there 
would  have  been  great  difficulty  in  recovering  the  costs 
Atom  the  parties  in  that  case,  therefore  that  case  can- 
hot  be  used  as  a  precedent  for  what  the  petitioner 
C&lls  upon  me  to  do.  Tbe  case  of  Archer  v.  Hudson 
(s  not  so  fully  reported  as  I  could  wish.  The  peti- 
tioner is  sworn  to  be  possessed  of  so  much  property, 
but  1  cannot  sit  bere  to  judge  of  the  solvency  of  par- 
ties. It  would  require  a  very  strong  case  iudeed  to 
toake  me  make  the  order  sought  by  the  petitioner. 
■^    '  "►  tat  petition  with  cost* 


C.  Andrews,  Q.C.,  asked  for  the  costs  of  the  mo- 
tion in  the  Rolls  Court 

The  Lord  Chancellob. — I  will  say  nothing  about 
those  costs.    I  will  only  dismiss  tbe  petition  with  costs. 


Court  of  Cfranrrrp. 

Repotted  by  Charta  H.  Foot,  Ewj.,  BtrrlfUr  aft.L»w. 

Ibvine  v.  Fbbw  and  othkes. — Nov.  13;  Dec.  9. 

Annuity — Sequestration — Right  of  prior  incum- 
brancer to  rents  collected  by  a  puisne  sequestration 
judgment  creditor. 

By  a  deed  dated  the  4th  of  November,  1858,  the  in- 
cumbent of  a  parish  granted  an  annuity  to  A,  pay- 
able on  the  1st  of  May  and  the  1st  of  November, 
charged  upon  the  tithe  rent-charge,  and  the  rents  of 
the  glebe  land*;  the  deed  contained  a  power  of  entry 
and  distress  in  case  any  half  yearly  gale  oftlie  an- 
nuity should  be  21  days  in  arrear.     On  foot  of  a 
judgment  obtained  against  the  incumbent  in  Hilary 
Term,  1861,  a  sequestration  was  issued  against 
him  on  the  )  9th  of  April  in  the  same  year.     The 
sequestrator  collected  the  rents  and  tithe  rent-charge 
due  on  the  1st  of  May  then  ensuing.     Held,  that 
the  grantee  of  the  annuity  was  entitled  to  the  monies 
collected  by  the  sequestrator  t  and  that  the  annui- 
tants rights  were  in  nowise  impaired  by  the  fact  of 
the  half  yearly  gale  not  being  21  days  in  arrear  at 
the  time  of  the  fling  of  his  cause  petition. 
Semble*  that  when  "  the  matter  of  defence  "  relied  on 
by  a  respondent,  is  matter  of  law,  and  not  offact^ 
the  respondent  may  raise  his  objections  at  the  hear- 
ing of  the  cause,  without  fling  an  answering  affida- 
vit, pursuant  to  the  4th  General  Order,  1857. 
But  if  the  petitioner  charge,  that  he  is  taken  by  sur- 
prise by  the  defence  raised*  he  will  be  directed  to 
file  an  answering  affidavit. 
This  was  a  cause  petition,  filed  on  the  2nd  of  May 
last,  praying  that  a  sequestrator  ou  foot  of  a  judg- 
ment, might  be  declared  puisne  to  the  grantee  of  an 
annuity  out  of  tbe  same  glebe  lands.     The  following 
were  the  facts  of  tbe  case.    The  Rev.  J.  Frew,  being 
seised  in  possessionjof  the  rectory  of  Baliysonnon«  by 
deed,  dated  the  4th  of  November,  1858,  in  considera- 
tion of  the  sum  of  £2,000.  granted  to  H.  Irvine,  the 
petitioner,  an  annuity  of  £202  during  the  grantor's 
life,  charged  upon  the  glebe  lands  and  tithe  rent- 
charge  belonging  to  tbe  above  rectory.    Tbe  deed 
contained  a  covenant  of  entry  and  distress  in  cai*e  the 
half  yearly  gales  of  the  annuity  should  be  21  days  in 
arrear  after  the  gale  days,  which  were  the  istof  May  and 
1st  of  November.  In  addition  to  the  creation  of  a  term 
of  100  years,  pursuant  to  a  warrant  of  attorney,  judg- 
ment was  entered  at  the  same  time  upon  a  bond  for 
£4,000,  conditioned  for  the  punctual  payment  of  the 
)  above  annuity.    By  a  power  of  attorney  of  the  same 
date*  the  Rev.  J.  Frew  empowered  tbe  petitioner  to 
receive  the  rents  of  the  glebe  lands  and  the  tithe  rent- 
charge  payable  by  tbe  persons  specified  in  a  schedule 
thereto,     in  the  month  of  June,  18h0,  the  petitioner 
advanced  a  further  sum  of  £300,  and  in  consideration 
thereof  a  further  annuity  of  £36  was  granted  to  the 
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petitioner  by  endorsement  upon  the  former  deed.  On 
and  previous  to  the  16th  of  April,  1861,  the  petitioner 
served  notice  upon  the  tithe  rent-charge  payers  named 
in  the  schednle  to  the  power  of  attorney,  calling  on 
them  to  pay  the  accruing  gale  bf  tithe  rent-charge  to 
him  alone.  On  the  19th  of  April,  in  the  same  year, 
a  writ  of  sequestration  was  issued  against  the  Rev.  J. 
Frew  on  foot  of  a  judgment  obtained  against  him  by 
B.  Humphrey  in  Hilary  Term,  1661.  A.  Humphrey 
was  appointed  sequestrator,  and  collected  the  tithe 
rent-charge  due  upon  the  1st  of  May,  1861,  out  of 
the  rectory  of  Ballysonnon.  The  petitionei  charged 
constructive  notice  as  well  as  notice  in  writing  to  the 
sequestrator,  of  the  priority  of  his  demand,  and  prayed 
that  the  sequestrator  be  removed,  and  that  the  mo- 
ney received  by  him  might  be  handed  over  to  the  pe- 
titioner. The  respondent,  B.  Humphrey,  in  his  an- 
swering affidavit,  demurred  to  the  petition,  inasmuch 
aa  at  the  time  of  the  issuing  of  the  wnt  of  sequestra- 
tion, the  petitioner  was  not  in  possession  of  the  glebe 
lands,  or  property  affected  by  that  writ.  2nd.—- That 
the  prayer  of  the  petition  was  erroneous  in  asking  that 
the  annuity  be  declared  well  charged  upon  the  glebe 
lands,  as  these  lands  could  not  be  aliened  or  charged 
for  more  than  one  year,  pursuant  to  the  14  &  15 
VU&,  cap.  74,  s.  57;  that  the  deed  creating  the  an- 
nuity had  not  been  executed  as  prescribed  by  the  14 
&  15  Vict,  cap.  74,  s.  57;  that  it  lay  on  the  peti- 
tioner to  show  that  the  above  glebe  lands  could  not 
be  built  upon  or  used  as  a  residence,  and  could  be 
alienated. 

At  the  first  hearing  of  the  cause,  2).  M'Causland, 
Q.C,  (with  him  J.  Adair)  for  the  petitioner,  contended 
that  the  respondents  could  not  be  heard,  as  they  had 
filed  no  answering  affidavit  (4th  General  Order, 
1857).* 

A.  Brewster,  Q.C.,  (with  him  F.  Falkiner)  for  the 
respondents,  contended,  that  aa  the  respondents  relied 
upon  the  invalidity  of  the  annuity  under  the  14  &  15 
Vict.,  cap.  73,  section  57  (Napier's  Act),  and 
not  upon  any  matter  of  fact,  they  were  entitled 
to  raise  their  objection  ore  tenus  by  way  of  demurrer. 
It  did  not  appear  from  the  petition  that  a  fit  and  conve- 
nient residence  could  not  be  built  upon  the  glebe  lands 
in  question,  consequently  every  alienation  of  them  for 
more  than  one  year  was  null  and  void  under  the  above 
statute.  The  "  matter  of  defence  "  mentioned  in  the 
4th  General  Order  of  1857,  clearly  refers  only  to  a 
matter  of  fact. 

His  Lordship  intimated  that  such  was  his  view  of  the 
4th  General  Order;  but  as  the  petitioner's  counsel 
slated  that  they  were  taken  by  surprise  by  the  defence 
raised,  his  Lordship  allowed  the  case  to  stand  over, 
the  respondents  to  file  an  answering  affidavit,  raising 
the  defence  above  stated. 

Jv*w.   13 D.  M'Causland,  Q.C.,  (with  him  /. 

Adair)  for  the  petitioner,  contended,  that  the  seques- 
trator, as  agent  for  a  puisne  incumbrancer,  held  the 
tithe  rent-charge  collected  by  him,  in  trust  for  the  pe 


*  The  4th  General  Order,  1857,  declares,  That  (except  in 
the  case  of  infanta,  lunatics,  or  persons  of  unsound  mind), 
the  respondent  to  any  eanse  petition  shall  not  be  entitled,  at 
the  bearing  thereof,  to  rely  on  any  matter  of  defence  whioh 
•hall  not  hare  been  stated  or  relied  on  in  his  or  her  affidavit, 
filed  bjr  waj  of  answer  to  the  petition. 


titioner,  a  prior  incumbrancer  under  the  annuity  deed. 
Boyd  y.  Burke  (8  It.  &,  660);  Whitxoorth  r.  Gau- 
gain  (3  Hare,  416);  Battersby  v.  ffoman  (2  &• 
Cham  232);  Morrogh  y.  ffoare  (5  Ir.  Kq.,  195); 
Salt  y.  DonegaU  (LL  &  G.,  temp.  Sugden,  82); 
Walter  v.  Bell  (2  Madd.,  21);  Tatham  v.  Parker 
(1  Sm.  &  O.,  506). 

A*  Brewster,  Q.C.,  (with  him  F.  Faulkiner)  for 
the  respondent,  B.  Humphrey. — The  petitioner  is  not 
entitled  to  the  tithe  rent-charge  already  received  by 
the  sequestrator.  In  analogy  to  the  case  of  rents  col- 
lected by  a  receiver  obtained  by  a  puisne  creditor,  but 
extended  after  their  collection  by  a  prior  creditor.— 
Abbott  ▼.  StrapUm  (9  Ir.  Eq.,  232);  Thomas  v. 
Brigstocke  (4  Rusa*  64);  Morrogh  v.  ffoare  (5  Ir. 
Eq.,  195).  The  grant  of  the  annuity  is  void,  under 
14  &  15  Vict,  cap.  73,  sec.  57*  The  annuitant 
may  distrain  when  the  rents  of  the  glebe  lands  are  in 
arrear  twenty-one  days.  That  period  had  not  elapsed 
when  this  petition  was  filed,  nor  could  a  receiver  have* 
been  appointed  at  that  time.  The  power  of  attorney 
is  to  be  construed,  as  if  contained  in  the  annuity  deed. 

Adair  in  reply. 

His  Lordship  observed  that  his  present  opinion  was 
in  favour  of  the  petitioner.  He  was  not  inclined  to 
extend  the  doctrine  laid  down  in  Abbo  v.  Stratum 
any  further;  but  he  would  reserve  his  judgment 

December  9* — The  Load  Chancellor  now  delivered 
judgment— This  case  turns  on  a  very  narrow  point; 
but,  having  carefully  considered  all  the  authorities 
bearing  on  the  subject,  I  now  entertain  no  doubt  aa 
to  the  justice  of  the  petitioner's  claim.  What  are 
the  facts  of  this  case?  This  is  the  case  of  an  annuit- 
ant under  a  deed  by  which  Mr.  Frew  assigned  to  the 
petitioner  two  annuities  arising  out  of  his  living  in  the 
county  Kildare,  of  which  he  was  beneficed  clerk,  Aa 
a  further  security  Mr.  Frew  assigned  to  a  trustee  for 
the  petitioner  tho  benefice  itself  for  a  term  of  100 
years ;  the  deed  also  contained  a  power  of  attorney  to 
the  petitioner  to  collect  the  tithe  rent-charge  and 
rents  from  the  rent-charge  payers  and  glebe  tenants. 
Before  the  first  of  May,  1861,  the  petitioner  served 
notice  upon  the  last-mentioned  latter  parties  desiring 
them  to  pay  to  him  the  sum  of  money  due  by  them. 
Subsequently  to  that  notice,  and  prior  to  the  first  of 
May,  Mr.  Humphrey  issued  a  sequestration  against 
Mr.  Frew's  benefice,  on  foot  of  a  judgment  obtained 
subsequently  to  the  grant  of  the  annuity.  That 
sequestration  is,  of  course,  puisne  to  the  annuity  deed. 
The  sequestrator  collected  all  the  tithe  rent-charge 
and  rents  due  on  the  first  of  May,  and  now  contends 
that  not  only  is  he  entitled  to  the  rents  already  col 
lected,  but  that  he  is  entitled  to  subsequent  gales  in 
priority  to  the  annuity-creditor.  But  the  respondent 
Humphrey  cannot  make  any  such  case,  for  these  rents 
are  not  the  debtor's  property,  having  been  assigned  to 
a  trustee  for  the  annuitant;  and  that  the  respondent 
would  have  no  defence  at  law  to  an  action  by  the 
petitioner  as  assignee  of  these  rents,  is  clear  from  the 
case  of  Birch  v.  Wright  (1  Term,  378.)  He  is  in 
the  position  of  a  tenant  after  notice  by  the  reversioner. 
In  fact  it  was  not  disputed  at  the  bar,  but  on  the  oon- 
tiary  it  was  admitted,  that  the  petitioner  was  entitled 
of  these  rents;  but  it  was  contended  that  the  power 
of  the  annuitant  over  these  reuta  was  restricted  to  a 
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power  of  distress  fn  case  they  Were  in  arrear  for ' 
twenty-one  days  alter  the  gale  day.    I  cannot  acqui- ' 
teste  in  that  view  of  this  easel     The  rents  and  tithe 
rent -charge  were    due  to    Mr.  Frew    on  the    1st 
of   May.       On    that    day    the    annuitant    bad    a 
etear  right  to  them,   ft  is  Impossible  that  the  clause 

Siving  a  power  of  distress  at  the  end  of  twenty-one 
ays,  can  effect  the  annuitant  in  the  least  degree.  It 
hail  been  said  that  the  case  of  Abbott  v.  Stratton, 
supra,  governs  this  case;  bat  1  am  of  the  contrary 
oprnion :  neither  does  the  case  of  Morrogh  v.  Hoar* 
ft  -h  perfectly  true  that  this  court  will  give  the  pre- 
ference to  whatever  creditor  first  obtains  a  receiver, 
as  the  reward  of  bis  diligence;  but*  that  doctrine  is 
confined  to  the  cases  of  receivers,  which  are  distin- 
guished from  sequestrations  in  the  cases  of  Morrogh 
*.  Roart  (sup.)  and  Walker  V.  Bell  (sup).  The 
power  of  attorney  given  to  the  annuitant  cannot  be 
distinguished  from  die  usual  power  given  to  a  trustee. 
As  to  the  question  whether  this  annuity  can  be  legally 
tiiarged  upon  the  glebe  lands  hi  question,  if  respon- 
dents wish  it,  I  shall  direct  an  kiqniry  as  to  whether 
ft  fit  and  convenient  residence  can  be  buflt  upon  them— 
otherwise  I  shall  declare  the  annuity  void,  as  far  ass 
regards  the  glebe  lands.  The  decree  will  be  the  same 
as  that  in  Wise  t.  Bertsjbrd  (3  Dru.  &  WaT.,  276). 
On  a  subsequent  day,  counsel  for  the  petitioner 
asked  for  the  costs  of  the  day,  on  which  the  respotf- 
•  dents  were  directed  to  put  in  an  answer.  The  appli- 
cation was  refused. 


Court  of  litem's  Stiuf)* 

ffteported.by  Wffllam  Woodlock,  Esq,,  Barrtster.aUlaw.] 

The  Commissioners  of  Charitable  Donations  and 
Bequests  v.  Archbold. 

Charging  order — Debtor  under  a  decree  of  Court  of 
Chancery — Common  Law  Procedure  Act,  1853, 
».  135- 

A  debtor  under  a  decree  of  the  Court  of  Chancery  is 
not  one  whose  interest  in  a  fund  in  the  Landed  Es- 
tates Court  can  be  charged  under  section  135  of 
the  Common  Law  Procedure  Act  (Ireland)  1853. 

This  was  a  motion  on  behalf  of  the  defendant  to  shew 
cause  against  a  conditional  order  made  by  Mr.  Justice 
Hayes,  charging  the  interest  of  the  defendant  in  a  fund 
in  the  Landed  Estates  Court  under  the  Mowing  cir- 
cumstances:— By  a  decretal  order  of  the  Lord  Chan- 
cellor, bearing  date  the  17th  June,  1861,  made  in  the 
cause  petition  matter  of  the  Attorney  Generrd  at  the 
relation  oj  the  Commissioners  of  Charitable  Donations 
and  Bequests  v.  Archbold  and  others,  it  was  ordered 
that  John  Archbold  should  within  one  month  invent 
in  the  purchase  of  Government  3  per  cent  stock  the 
sum  of  £4,863  7s.  9d.,  and  transfer  same  when  so 
purchased  with  the  privity  of  the  Accountant-General 
to  the  credit  of  the  said  matter.  By  a  further  order 
in  the  same  matter  dated  the  19th  July,  1861,  it  was 
ordered  that  the  said  John  Archbold  should  within 
ten  days  after  service  of  the  order  on  him  pay  to  the 
Commissioners  or  their  attorney  thereto  lawfully 
authorised  the  said  sun  of  £4,863  7*  9d*  Both  these 


orders  were  duly  served,  but  the  money  was  not  in- 
vested or  paid,  and  the  order  of  the  1 9th  July,  1861 
was  duly  registered  as  a  money  order  against  the  said 
John  Archbold  ra  the  office  for  tine  registration  of 
judgments  ift  Ireland.  By  an  order  of  the  20th  July* 
1861,  made  by  Judge  HargreaVe  in  the  Landed  Es- 
tates Court,  matter  of  ScuUy,  owner;  Carrigan,  peti- 
tioner^ a  sum  of  £1225  8s.  2(?.,  portion  of  a  sum 
standing  to  the  credit  of  that  matter,  was  directed  to 
be  retained  to  meet  a  claim  of  the  said  John  Archbold, 
and  the  said  sum  now  stood  in  that  court  On  the 
1st  October,  1861,  a  writ  ofJLJa.  issued  against  the 
said  John  Archbold,  on  foot  of  the  order  of  the  19th 
July,  186L  On  the  29th  October,  1861,  Mr.  Jus- 
tice Hayes,  upon  an  application  by  the  Commissioners 
of  Donations  and  Bequests,  made  an  order  that  what- 
ever interest  the  said  John  Archbold  might  have  in  the 
said  sum  of  £1225  8s.  2d.,  so  retained  as  above  stated 
to  meet  the  claim  of  tbe  said  John  Archbold,  should 
stand  attached  to  answer  in  part  payment  of  tbe  sum 
of  £4869  7s.  9&,  until  further  order.  Against  this 
order  the  Said  John  Archbold  now  showed  cause,  and 
moved  that  die  said  order  should  be  set  aside  with 
costs,  on  the  grounds  that  the  decree  or  order  of  tbe 
Court  of  Chancery,  bearing  date  the  19th  July,  1861, 
was  net  a  judgment  or  in  the  nature  of  a  judgment 
within  the  meaning  of  the  Common  Law  Procedure 
Act,  or  of  any  statute  enabling  die  court  to  make  an 
order  charging  the  foods  ra  the  Landed  Estates  Court. 

Lawless,  Q.C.  and  Pallet  for  tbe  defendant,  to 
show  cause* 

tyfroy,  &'C  and  J.  &  Murphy  fbr  tbe  Commis- 
sioners. 

The  arguments  appear  sufficiently  from  the  judg- 
ments of  the  learned  Judges.  The  following  cases 
and  statutes  were  cited; — Sawyer  v.  Norris  (10  Ir. 
C.  L.  R,  168);  Carpenter  v.  Thornton  (3  B  &  Aid., 
52);  Sheehy  v.  Tfo  Professional  Insurance  Com- 
pany (3  0.  B.j  N.S.,  597);  Henderson  v.  Henderson 
(6  Q.B.,  288);  statute  3  A  4  Vic.,  c.  105,  as.  23,  27 
29;  stat.  16  &  17  Vict,  c  113,  a,  1*7  and  follow- 
ing sections. 

Lefrot,  C.  J. — This  Is  an  appeal  from  a  conditional 
order,  made  by  my  brother  Hayes,  to  attach  and 
charge  a  fund  in  the  Landed  Estates  Estates  Court  to 
answer  a  money  order  made  by  the  Court  of  Chancery 
against  Mr.  Archbold  fbr  a  sum  which  ho  was  decreed 
to  pay  in  that  court  The  attachment  order  now  be- 
fore tbe  court  was  made  by  my  brother  Hayes  for  the 
purpose  of  having  a  decision  upon  a  question  which 
now  arises  in  this  case  for  the  first  time;  for,  so  far 
as  appeared  before  us,  there  is  no  decision  upon  this 
question.  It  imports  us  to  consider  the  several  Acts 
of  Parliament  that  have  been  made  for  tbe  purpose  of 
giving  a  more  effectual  remedy  to  creditors  for  the 
recovery,  by  way  of  execution,  of  the  funds  which 
theretofore  were  not  the  subject-matter  of  execution. 
It  involves  also  a  consideration  of  the  additional  reme- 
dies which  were  provided  for  suitors  in  courts  which 
had  not  theretofore  a  species  of  execution  which  would 
enable  them  to  reach  the  funds,  which  formerly  were 
at  all  times  the  subject  of  execution  by  a  writ  of  JL  fa, 
or  the  additional  funds  that  were  made  subject  to  that 
species  of  execution  by  the  late  Act  of  Parliament 
By  what  is  called  Pigot's  Act  (3  6  4  Vict  c  105)' 
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property  which  theretofore  was  not  the  subject  of  exe- 
cution was  brought  within  the  scope  of  an  execution 
by  writ  of  JL  feu    Theretofore,  property  consisting  of 
monies  alone  could  not  be  taken  in  execntion  under  a 
writ  of  ji  fa.     But  a  party  might  have  a  right  to  mo- 
ney alone,  or  he  might  have  a  right  to  other  species  of 
property  representing  money,  such  as  public  funds. 
His  money  might  be  in  the  hand*  of  trustees.     He 
might  have  been  the  proprietor  of  property  represented 
by  the  public  funds,  or  by  shares  in  public  companies; 
bat  such  property  would  not  be  reached  by  an  execu- 
tion.    There  was  auother  defect  with  respect  to  the 
remedies  for  creditors    to  enforce    their  demands. 
When  these  demands  arose  In  a  conrt  of  equity,  a 
court  of  equity  had  no  authority  to  issue  an  execution. 
Well,  these  delects  in  the  law  were,  to  a  certain  ex- 
tent, remedied  by  Pigotfs  Act    The  several  species 
of  property  to  which  I  have  alluded  were  made  the 
subject-matter  of  ah  execntion;    and  furthermore, 
covrte  of  equity  had  given  to  them  a  remedy,  by  way 
of  execation,  to  enforce  their  own  decrees  for  money. 
They  were  enabled  to  issue  a  writ  of  JL  fa.  or  the 
other  species  of  executions  to  which,  in  a  court  of 
eommoa  law,  a  judgment  creditor  had  a  right;  and 
accordingly  they  framed  and  formed  these  different 
writs  of  execation  for  the  purpose  of  carrying  out 
their  own  decrees.    Things  remained  in  that  state 
when,  I  suppose  encouraged  by  the  useful  results  of 
those  alterations  in  the  law,  a  further  progress  was 
made  with  respect  to  matters  which  might  be  made 
the  sabjeet  of  execution.    Accordingly,  by  the  16  & 
17  Vict  c.  113,  a  farther  progress  was  made  by 
indsuing  other  species  of  property,  by  extending,  in 
short,  the  remedies  against  property  which  was  a  re- 
ive of  money.     By  that  Act,  a  person  who 
obtained  a  judgment  or  order  for  money  was 
i  liable  to  have  that  right  attached  by  a  charging 
order,  as  it  was  called,  which  might  be  made  upon 
property  of  that  description,  such  as  moneys  in  the 
haads  of  a  master  of  a  court  of  law,  or  standing  in  the 
same  of  the  Accountant-General  of  the  Court  of 
Chancery,  {section  135).    But  that  jurisdiction  was 
given,  for  the  first  time,  by  the  Common  Law  Proce- 
dure Act,  1853.    Before,  however,  I  come  to  deal 
with  that  Act  I  should  observe  that,  in  consequence 
of  the  former  proceedings  of  the  Legislature,  every 
remedy,  which  a  judgment  creditor  under  a  common 
law  judgment  had  got,  was  by  Pigot's  Act  given  to  a 
creditor  by  decree  of  a  court  of  equity.    In  other 
words,  «i  ipeisrimis  terminis,  a  creditor  by  the  decree 
of  a  court  of  equity  was  put  on  the  footing  of  a  judg- 
ment creditor  at  common  law,  so  far,  however,  and 
these  are  important  words  to  attend  to,  so  far  art  came 
within  the  meaning  of  that  Act,  that  is  to  say,  so  far 
as  that  Act  gave  a  remedy  against  species  of  property 
which  theretofore  had  not  been  liable  to  Execution. 
It  might,  therefore,  very  well  have  been  expected  that, 
when  the  Legislature  enlarged  the  species  of  remedy 
for  judgment  creditors  at  common  law,  it  would  equally 
have  enlarged  that  same  species  of  remedy  on  behalf 
of  creditors  under  a  decree  of  a  court  of  equity;  that* 
as,  in  the  first  instance*  they  had  put  creditors  under 
decrees  of  a  court  of  equity  on  the  footing  of  a  judg- 
ment creditor  at  common  law  in  regard  to  all  the  ad- 
vanced remedies  by  way  of  execution,  so,  when  they 


enhanced  these  remedies  in  favour  of  the  latter,  they 
would  also  enhance  them  in  favour  of  creditors  uudcr 
decrees  of  a  court  of  equity.    A  priori,  therefore,  one 
might  have  expected  that  that  would  have  been  the 
course  of  legislation.     Furthermore,  it  was  a  very 
reasonable  expectation  to  be  entertained  that,  in  con- 
struing the  last  Act,  (16  &  17  Vict  c  1 13),  a  very 
slight  indication  of  such  an  intention — if  by  any  rea- 
sonable interpretation  of  the  language  of  that  Act  it 
could  be  worked  out  that  the  increased  remedies 
should  ombrace  a  creditor  under  a  decree  of  a  court  of 
equity — it  would  have  been,  not  only  a  reasonable 
expectation,  but  it  would  have  been  the  duty  of  tho 
court  to  endeavour  to  work  out  that  intention  so  indi- 
cated.   However,  upon  a  careful  examination  of  the 
provisions  of  that  Act,  it  is  utterly  impossible,  con- 
sistently with  the  language  of  the  several  sections, 
which  have  in  succession  followed,  the  one  upon  the 
other,  to  carry  further  the  advanced  legislation  in  fa- 
vour of  creditors  by  decrees  of  a  court  of  equity.     It 
is  impossible,  consistently  with  any  fair  substantial, 
solid  interpretation  of  the  language  and  sectious  of  this 
Act,  to  attain  that  object     It  is  to  be  regretted  that 
either  from  the  want  of  fall  consideration,  or  on  ac- 
count of  the  language  of  the  Act  being  of  the  kind  it 
is,  that  cannot  be  carried  out.     For  the  result  of  this 
Act  plainly  is  nothing  more  thau  the  giving  to  judg- 
ment creditors  at  common  law  tho  benefits  of  the  ad- 
vanced legislation  introduced  by  this  Act  in  respect  of 
the  remedy  by  way  of  execution.     Now  the  demaud 
upon  which  the  Commissioners  have  sued  in  the  pre- 
sent case  is  a  demaud  uuder  a  money  order  of  ttie 
Court  of  Chancery  against  Mr.  Archbold,  who  has 
been  ordered  thereby  to  pay  to  them  a  certain  sum  of 
money.    An  execution  has  bceit  issued  thereon  out  of 
the  Court  of  Chancery,  ineffectually.    They  went  a* 
far  as  the  law  would  allow  them  to  go,  by  the  use  of 
the  process  of  their  own  court,  and  the  sheriff  returned 
to  the  writ  of  JL  fa,  nulla  bona.    The  only  remaining 
ejfort  they  could  make,  therefore,  was  to  cudeavour  to 
attach  the  money  which  was  hi  the  Landed  Estate* 
Court     But,  as  I  have  said,  the  terms  of  this  Act  ilo 
not  allow  a  creditor  under  a  money  order  of  the  Court 
of  Chancery  to  avail  himself  of  the  remedies  given  by 
this  Act  which  mast,  upon  a  sound  interpretation  of 
it,  be  confined  to  judgment  creditors  at  common  law. 
I  do  not  go  further  into  the  several  sections  of  the 
Act  which  demonstrate  this.     They  have  been  before 
the  court,  and  we  have  considered  them   and  found 
that  it  would  be  impossible  to  give  effect  to  them  so 
as  to  redress  the  mischief  which  now,  from  the  want 
of  a  remedy,  this  party  must  remain  subject  to.    We, 
therefore,  must  allow  the  cause  shown  and  discharge 
the  conditional  order. 

O'Bbien,  J. — I  quiteconcur  in  the  judgment  that  this 
conditional  order  must  be  discharged.  Mr.  Lefroy, 
in  his  able  argument,  pressed  us  to  sustain  the  order 
upon  the  construction,  of  Pigot's  Act,  and  upon  the 
power,  which  he  maintained  that  we  have,  to  incor- 
porate its  provisions  of  the  Common*  Law  Procedure 
Act,  1853,  from  which  he  argued  that  it  was  tho 
manifest  intention  of  the  Legislature  to  extend  the 
remedies  thereby  given  to  creditors  under  decrees  of 
the  Conrt  of  Chancery.  If  that  had  been  the  inten- 
tion of  the  Legislature,  one  section— and  a  very  short 
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one — would  have  pat  the  matter  beyond  all  doubt.  Bat 
while  we  desire  to  carry  the  remedial  provisions  of 
this  Act  as  far  as  possible,  there  is  certainly  nothing 
in  the  Act  to  authorise  as  to  do  it.  The  135th  sec- 
tion, nnt'er  which  alone  money  can  be  attached,  uses 
the  phrase  "  such  debtor,"  which  necessarily  refers  to 
the  132nd  section,  because  it  gives  to  the  judgment 
creditor,  in  respect  to  money  in  the  hands  of  trustees, 
the  same  remedy  as  he  would  have  had  under  the 
132nd  section,  in  respect  to  stock  in  the  hands  of 
trustees.  Now,  the  132nd  section,  by  using  the  word 
"aforesaid,"  can  only  mean  a  judgment  regularly  ob- 
tained in  one  of  the  various  ways  sanctioned  by  the 
common  law,  and  by  the  previous  sections  of  the  Act 
But  it  does  not  rest  even  there.  The  section  uses 
the  words  "  such  judgment,"  referring  back  to  the 
previous  sections  (127,  128),  which  manifestly  refer 
to  proceedings  at  common  law,  speaking,  as  they  do, 
of  the  venue  being  laid,  and  allowing  the  writs  to  be 
directed  to  the  BberifF  of  any  county,  and  of  the  par- 
ties obtaining  a  verdict  or  non-suit  It  is  manifest, 
therefore,  that  nothing  is  inclnded  in  them  except  judg- 
ments of  the  superior  courts  of  common  law.  It  is 
very  questionable  whether  persona  having  obtained  a 
"  judgment  or  order  "  of  a  court  of  common  law,  can 
enforce  it  by  attachment,  because  the  remedy  is  given 
in  the  129th  section  to  the  person  who  has  obtained 
a  "judgment  or  order,"  and  the  word  "order"  is 
dropped  in  the  132nd  section,  the  remedies  given  by 
which  seem  to  apply  only  to  persons  who  have  ob- 
tained "  judgments."  That  being  the  case  under  the 
Act  of  1853,  is  there  anything  further  in  the  Act  of 
1849  (12  &  13  Vict,  c  95),  to  import  claims  of  thin 
description — uamely,  money  orders  of  a  court  of 
equity,  into  this  recent  Act?  Until  Pigot's  Act 
became  law,  the  Court  of  Chancery  had  no  power 
to  proceed  by  way  of  execution  against  stock.  That 
Act  gave  courts  of  equity  a  power  to  proceed  by  exe- 
cution against  stock;  and  one  section  of  it  savs  that 
persons  who  had  obtained  decrees  or  money  orders 
from  the  Court  of  Chancery  should  be  deemed  judg- 
ment creditors  within  the  meaning  of  that  Act  But 
it  only  gave  the  power  of  enforcing  its  own  'decrees 
by  execution  to  the  very  court  which  made  them. 
However,  it  is  not  necessary  to  decide  the  question, 
whether  this  court  can  enforce  the  decree  of  a  court  of 
equity,  because  the  creditors  who  obtain  such  decrees 
Are  to  be  deemed  judgment  creditors  only  for  the 
purposes  of  that  Act.  Then,  in  respett  to  the  12  & 
13  Vict.,  c.  95, 1  pass  by  Mr.  Palles's  answer  to  Mr. 
Lefroy — namely,  that  that  Act  related  only  to  one 
particular  class  of  judgments— those  under  £150. 
But  then  as  to  its  7th  section,  that  could  not  bind  the 
Legislature  to  give,  until  they  repealod  that  section, 
to  creditors  by  decree  or  money  order  of  a  court  of 
equity,  the  same  remedies  and  every  remedy  which 
might  by  any  subsequent  Act  be  given  to  judgment 
creditors  at  common  law.  And  is  it  then  to  be  said, 
that  a  court  of  common  law  has  more  power — and 
this  construction  of  the  Act  would  give  it  a  greater 
power — to  enforce  the  decrees  of  the  Court  of  Chan- 
eery,  than  the  Court  of  Chancery  itself  possesses,? 
That  argument  does  not  appear  to  me  to  be  well- 
founded;  and,  upon  the  whole,  I  am  of  opinion  that 
this  conditional  order  must  be  discharged. 


Hayes,   J. — When    the  attachment  motion    was 
made  before  me  in  Chamber,  I  told  Mr.  Lefroy  that 
I  entertained  very  considerable  doubts  of  bis  right  to 
the  order.'     But  as  it  was  pressed  on  me  that  irrepa- 
rable mischief  might  be  done  if  I  refused  it,  I  thought 
it  best  to  surrender  my  own  opinion.  Further  discussion 
has  only  served  to  confirm  my  first  impression.     The 
short  reasons  upon  which  I  rest  my  opinion  are  these: 
The  3  &  4  Vict,  c  105,  s.  27,  enacted  that  all  de- 
crees of  the  Court  of  Chancery,  and  money  orders, 
should  have  the  effect  of  judgments  in  the  superior 
courts  of  common  law,  so  as  to  be  (inter  aba)  an  ac- 
tual charge  on  the  debtor's  lands;  and  that  the  per- 
sons to  whom  the  same  should  be  payable  should  be 
deemed  judgment  creditors  "  within  the  meaning  of 
that  Act"    Having  given  to  the  courts  of  equity, 
with  respect  to  their  decrees  and  money  orders,  all  the 
powers  and  remedies  of  a  court  of  common  law  with 
respect  to  judgments,  the  statute  proceeds,  in  the  29th 
section,  specially  to  authorise  courts  of  equity  to  frame 
and  issue  new  writs  of  execution,  so  that,  by  the 
combined  operation  of  that  and  the  23rd  section,  the 
suitor  might  have  complete  justice  done  him  in  the 
court  of  equity  in  which  he  had  obtained  his  decree 
or  money  order.     So  things  stood  until  the  passing 
of  the  Common  Law  Procedure  Act,  1853,  the  ob- 
ject of  which  was  the  improvement  of  procedure  in 
the  courts  of  common  law.     But  that  Aot  did  not  in 
anywise  interfere  with,  affect,  or  come  in  aid  of  the 
powers  and  jurisdiction  of  a  court  of  equity.     Affect- 
ing to  deal  only  with  the  party  entitled  or  subject  to 
execution  in  a  court  of  common  law,  it  proceeds  to 
give  to  judgment  creditors,  properly  so  called,  several 
remedies  by  way  of  execution.    These  are  set  forth 
in  sections  J 27  to  135;  and  I  find  no  words  ia  those 
sections  which  would  authorise  us  in  imparting  to 
creditors  of  the  Court  of  -Chancery,  by  decree  or  mo- 
ney .  order,  benefits  which,  in  my  opinion,  were  in- 
tended only  for  the  creditors  by  judgments.     In  feet, 
the  Legislature  seems  to  have  excluded  all  that,  and 
to  have  left  the  courts  of  equity  precisely  as  they  had 
been  left  by  the  3  &  4  Vict,  c.  105.     Accordingly, 
when  enumerating  the  sections  of  that  Act  which  it 
intends  to  repeal,  the  words  u  save  as  to  courts  of 
equity "  are  inserted.    That  expression  seems  very 
pregnant  to  shew  that  courts  of  equity  were  entirely 
excluded  from  the  operation  of  the  Procedure  Act, 
and  were  left  with  the  powers  previously  given  them 
to  execute  their  own  decrees  and  orders.    Not  beiog 
able,  to  give  to  the  word  "judgment,"  as  used  in  the 
Common  Law  Procedure  Act,  1853,  the  interpreta- 
tion of  **  judgment,  decree,  or  money  order  of  the 
Court  of  Chancery,"  I  am  of  opinion  that  this  at- 
tachment order  cannot  be  sustained,  and  that  the 
cause  shewn  must  be  allowed. 

Fitzgerald,  J.,  stated  that,  being  himself  one  of 
the  Commissioners  of  Charitable  Donations  and  Be* 
puests,  be  had  not  been  present  during  the  argument}      i 
and,  of  course  took  no  part  in  the  judgment. 
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[Crown  Side.] 

i*  tbs  matter  of  wllliam  jones  armstrong. 
Nov.  12,  16. 

Mandamus — Quarter  Sessions — Indictment  for  libel. 

The  court  refused  to  grant  a  writ  of  mandamus  to 
justices  at  Quarter  Sessions,  commanding  them  to 
charge  the  grand  jury  with,  and  to  try  an  indict- 
ment for  libeL 

This  was  an  application  on  behalf  of  William  Jones 
Armstrong,  Esq.,  justice  of  the  peace  and  deputy  lieute- 
nant in  and  for  the  County  of  Armagh,  for  a  writ  of 
mandamus  to  be  directed  to  Hans  Henry  Hamilton, 
Esq.,    Q.C.,  Chairman   of  her   Majesty's  Court    of 
Quarter  Sessions  in  and  for  the  County  of  Armagh, 
and    to    the    others    the  peepers  of   the    Queen's 
peace,  and  her  Majesty's  jastices  assigned  in  and 
throngjhout  her  Majesty's  said  County  of  Armagh,  to 
inquire  by  the  oath  of  good  and  lawful  men  of  said 
county  of  all  and  all  manner  of  treasons,  murders, 
felonies,  trespasses,  and  misdeeds,  done  or  perpetrated 
in  said  county,  and  to  hear  and  determine  the  mat- 
ters aforesaid  (treason  excepted),  commanding  them 
at  their  next  general  Quarter  Sessions  of  the  peace  in 
and  for  said  county,  to  charge  the  good  and  lawful 
men  who  should  be  then  empannelled  and  sworn  as  a 
grand  jury,  to  inquire  and  make  true  presentment  of 
certain  false  and  malicious  libels  written,  composed, 
and  published  in  said  County  of  Armagh  by  the  Rev. 
John  Quran,  of  and  concerning  said  William  Jones 
Armstrong  as  is  alleged,  and  to  charge  said  grand 
jury  with,  and  to  try  before  them,  or  permit  and  suf- 
fer to  be  laid  before  them  such  bill  of  indictment  as 
might  be  tendered  to  them,  charging  said  John  Qainn 
with  composing,  writing,  and  publishing  said  libels, 
and  to  inquire  by  them  concerning  the  truth  thereof, 
that  the  costs  of  the  motion,  writ,  and  mandamus, 
and  the  proceedings  thereunder  should  be  paid  by 
said  Hans  Henry  Hamilton,  and  by  William  Moore 
Millar,  William  Paton,  Andrew  Craig,  Joseph  Kidd, 
John  G.  Winder,  John  Hancock,  and  Hugh  Boyle, 
enquires,  the  said  persons  aforesaid  being  justices  as- 
signed as  aforesaid,  and  who,  being  assembled  at  Ar- 
magh at  a  general  Quarter  Sessions  of  the  peace  for 
said  County  on  the  19th  day  of  October  last,  and  a 
grand  jury  being  then  and  there  empannelled  and 
sworn  to  inquire  as  aforesaid,  before  said  jury  were 
discharged,  were  called  on  to  charge  said  grand  jury 
with,  and  lay  before  them  a  certain  bill  of  indictment, 
charging  the  matters  aforesaid,  said  bill  being  then 
and  there  tendered  and  shewn  to  them  for  the  pur- 
pose, and  the  justices  aforesaid  then  and  there  refused 
to  do  so,  and  to  inquire  by  said  grand  jury  of  the 
truth  of  the  matters  in  and  by  said  bill  alleged,  con- 
trary to  common  right  and  the  general  law  of  the 
land.    The  facts  upon  which  the  motion  was  grounded 
appeared  by  the  affidavit  of  Mr.  Armstrong,  and  were 
as  follows.     A  letter  was  published  in  several  news- 
paper* in  March  last,  charging  Mr.  Armstrong  with 
oppressive  conduct  as  a  landlord  towards  some  of 
his  tenants.     Thereupon  Mr.  Armstrong  brought  ac- 
tions against  the  proprietors  of   the    newspapers. 
These  actions  resulted  in  apologies  by  the  proprietors, 


in  the  payment  of  sums  of  money  by  them  to  Mr. 
Armstrong,  and  in  the  delivery  up  to  him  of  the  ma- 
nuscript of  the  letter  in  question.  Mr.  Armstrong 
then  having  reason  to  believe  that  the  letter  was  writ- 
ten by  the  Rev.  Mr.  Quinn,  obtained  on  the  7th  Oc- 
tober, a  summons  against  that  gentleman,  requiring 
him  to  appear  at  Petty  Sessions  at  Armagh  on  the 
11th  of  October  to  answer  Mr.  Armstrong's  com- 
plaint for  the  composing  and  publishing  said  letter. 
The  parties  attended,  and  the  matter  having  been 
gone  into,  counsel  on  behalf  of  Mr.  Armstrong  asked 
the  magistrates  to  take  the  informations  of  certain 
parties  who  had  been  examined,  and  to  bind  the  Rev. 
Mr.  Quinn  in  his  own  recognizance  to  attend  and  take 
his  trial  at  the  ensuing  Quarter  Sessions  at  Armagh. 
This,  Mr.  Armstrong  in  his  affidavit  stated  was  done, 
in  order  that,  as  the  defendant  proposed  to  prove  the 
truth  of  the  libel,  a  trial  should  be  had  without  delay, 
and  because  Mr.  Armstrong  believed,  as  he  further 
stated  in  his  affidavit,  that  serious  inconvenience 
would  result  to  himself  and  to  the  public  from  a  post- 
ponement to  the  Assizes.  The  magistrates,  however, 
declared  that  they  would  return  the  case  for  trial  to 
the  Assizes,  whereupon  Mr.  Armstrong's  counsel  said 
that  be  would  withdraw  the  case,  and  prefer  a  bill  of 
indictment  before  the  magistrates  at  the  ensuing 
Quarter  Sessions  at  Armagh,  and  ask  thorn  to  lay  it 
before  the  grand  jury.  Accordingly,  at  the  next 
Quarter  Sessions  at  Armagh,  which  was  held  by  and 
before  Hans  Henry  Hamilton,  Esq.,  Q.ft,  chairman  of 
Quarter  Sessions,  and  certain  other  justices  (being  the 
same  whose  names  have  been  already  given  above), 
counsel  on  behalf  of  Mr. .  Armstrong  requested  the 
said  chairman  and  other  justices  to  charge  the  grand 
jury  with  a  bill  of  indictment,  which  he  then  tendered 
for  the  purpose  to  said  justices,  charging  the  said 
Rev.  Peter  Quinn  with  the  writing,  composing,  and 
publishing  the  libel  complained  of.  The  chairman,  in 
the  name  and  presence  of  the  other  justices,  refused 
to  receive  the  bill  and  charge  the  grand  jury  there- 
with, and  directed  the  acting  clerk  of  the  peace  not  to 
receive  it  This  occurred  on  the  19th  of  October 
last.  Mr.  Armstrong  now  asked  for  a  mandamus  as 
above  stated,  undertaking  to  prefer  his  bill  of  indict- 
ment at  the  next  Quarter  Sessions  for  the  said  County 
of  Armagh.  The  notice  of  motion  was  served  upon 
Mr.  Hamilton  and  the  other  justices  whose  names, 
have  been  already  given,  and  against  whom  the  costs 
of  the  motion  were  sought. 

Armstrong,  Serjeant,  (with"  him  M'Methan)  in 
support  of  the  application,  urged  that  the  justices  had 
full  power  to  entertain  an  indictment  for  libel,  and 
that  the  words  of  their  commission  required  them  to 
do  so.  They  cited  Rex  v.  MuUaney  (6th  C.  &  P., 
96) ;  stat.  4  &  5  Wm.  4,  a  76;  Hawkins9  P.  C.,  book 
2,  c  1,  s.  6;  stat.  5  &  6  Wm.  4,  c  33;  stat.  1 1  & 
12  Vict,  c  42.  Rex  v.  Barker  (1st  Wm.  BL  352); 
sec  38  of  C.  L.  P.  Act,  1856. 

Lefrot,  C.J.— We  are  all  satisfied  that  there  is 
so  much  novelty  in  this  application,  that  we  feel 
bound  to  consider  attentively  whether  we  should  make 
a  precedent,  and  whether  there  is  a  foundation  for 
making  a  precedent.  No  case  has  been  cited  either 
in  England  or  in  Ireland  in  which  such  an  order  has 
been  made,  and  it  therefore  becomes  us  to  consider 
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very,  attentively  before  we  make  a  precedent  for  the 
order.  At  present  we  say  no  more  than  that  we  wish 
to  consider  the  case. 

Nov.  16. — The  court  now  delivered  judgment 
Lefrot,  0  J. — This  is  an  application  which  came 
before  the  court  a  few  days  ago  for  a  conditional  or- 
der for  a  mandamus,  to  compel  the  Court  of  Quarter 
8e3sions  of  the  County  of  Armagh  to  receive  and 
entertain  a  bill  of  indictment  for  a  libel,  and  to  pro* 
ceed  to  try  and  determine  the  case.  This  is,  at  all 
events,  as  we  intimated  at  the  time,  a  rare  and  novel 
application,  and  notwithstanding  the  light  which  was 
throwu  upon  the  case  by  the  industry  and  learning  of 
the  counsel  who  moved  it,  we  are  not  relieved  from 
the  consideration  of  its  being  novel  and  rare;  for  not 
a  single  instance  was  produced,  although  a  very  wide 
range  of  knowledge  was  taken  of  a  similar  case  hav- 
ing come  under  the  view  of  the  court,  or  of  a  case 
having  existed,  where  the  jurisdiction  which  we  were 
called  upon  to  exercise  was  asserted,  Dut  it  is  not 
necessary  in  this  case,  nor  are  we  about  to  state  any- 
thing upon  the  abstract  principle,  because  whether  or 
not  by  possibility  a  case  may  not  arise  in  which  such 
an  application  might  be  entertained,  it  is  perfectly 
clear  that  in  this  case  it  cannot  be  entertained,  and 
I  have  only  to  state  the  facts  of  this  case  to  demon- 
state  that.  In  this  case,  then,  informations  were  taken 
for  libel  by  the  magistrates  at  Petty  Sessions,  and 
tjiey,  in  their  discretion,  and  in  the  exercise  of  the 
judgment  which  belongs  to  them,  offered  to  return 
them  lo  the  Assizes  and  then  the  party  who  claims 
now  here  withdrew,  and  ho  applied  to  the  Quarter 
Sessions  for  that  which  he  now  applies  to  this  court. 
I  may  observe  that  the  Court  of  Quarter  Sessions  is 
not  a  court  of  appeal  for  this  purpose  from  the  Court 
of  Petty  Sessions.  If,  in  the  exercise  of  their  judi- 
cial and  magisterial  discretion,  they  think  it  right  to 
send  informations  before  them  to  the  Quarter  Sessions, 
the  Court  of  Quarter  Sessions  has  no  right  to  refuse 
that  exercise  of  the  magisterial  discretion  of  the  Petty 
Sessions.  Dut  in  this  case  the  application  was  made  di- 
rectly to  the  Court  of  Quarter  Sessions.  The  prose- 
cutor applied  to  that  court  for  leave  to  send  up  a  bill 
to  the  grand  jury.  The  court  heard  the  application, 
considered  the  matter,  and,  in  tha  exercise  of  their 
magisterial  discretion,  decided  that  they  would  not 
entertain  the  jurisdiction,  If  they  had  thought  fit  to 
receive  the  bill,  they  might  in  their  discretion  have 
sent  it  for  trial  at  the  Assises.  They, however,  refused 
to  entertain  the  case,  and  then  the  present  application 
was  made  to  this  court.  We  come  now  to  deal 
with  the  case  as  it  has  come  before  us,  under 
very  peculiar  ciicumstancest  It  is  a  case  in  which 
the  magistrates  having  beard  the  .application,  in  the 
exercise  of  their  magisterial  discretion  declined  to  ex- 
ercise the  juiisdiction,  which,  it  must  be  admiited,  on 
the  face  of  the  authority  under  which  they  act,  they 
possess,  although,  as  I  have  already  said,  no  instance 
has  been  shewn  in  which  they  exercised  it,  that, 
namely,  of  entertaining  a  case  for  libel  They,  there- 
fore, refused  to  entertain  the  case,  and  left  the  party 
to  moke  the  application  which  He  has  made  to  us.  If 
we  were  now  to  grant  this  application  to  direct  the  Ses- 
sions to  receive  this  bill,  and  proceed  to  dispose  of  it 
and  trjr  it,  we  should  be  doing  an  illegal  act,  for  we 


should  be  depriving  them  of  a  magisterial  discretion 
which  they  are  authorised  to  exercise— namely,  that 
of  sending  cases  of  this  sort  to  be  tried  at  the  Assises. 
It  would,  therefore,  be  objectionable  on  that  ground, 
and  illegal  to  make  the  order,  and  it  would  be  in  rain 
to  make  it,  for,  as  it  must  go  to  them  snbjeot  to  the 
exercise  of  their  discretion,  if  they  should  even  receive 
this  bill,  they  have  already  decided  that  in  their  judg- 
ment it  is  not  a  fit  and  proper  case  for  them  to  pro- 
ceed upon,  and  that  it  is  a  case  which  they  think 
should  be  tried  at  the  Assizes.  We  should  be  doing 
an  illegal  act  if  we  attempted  to  restraiu  the  exercise 
of  their  discretion,  and  we  should  be  doing  a  nugatory 
act  if  we  thought  that  in  the  exercise  of  their  discre- 
tion, they  would  not  proceed  to  try  the.  case.  Under 
those  circumstances  we  must  refuse  the  application. 

O'Brien,  «L— I  concur  hi  the  judgment  of  my  Lord 
Chief  Justice  that  the  application  is  a  novel  one;  but 
I  was  6truck  by  this  circumstance: — Great  research  haa 
been  displayed  by  the  counsel  who  made  t|pe  application 
in  finding  authorities  on  the  subject ;  but  the  legal  argu- 
ments which  wei*e  deduced  from  those  authorities  would 
equally  apply  to  eases  as  to  which  it  would  be  impos- 
sible for  us  to  lay  down  that  they  ought  to  be  tried  at 
Quarter  Sessions*  The  words  of  the  commission  given 
to  the  justices  are  very  ample.  They  include  not  only 
cases  of  libel,  but  also  cases  of  murder;  and  the  legal 
argument  addressed  to  us  npon  those  words  would 
shew  that  a  mandamus  should  issue  to  compel  the 
Quarter  Sessions  to  receive  as  well  a  l>ill  of  indictment 
for  murder  as  for  libeL  Then  no  precedent  has  been 
shown  for  pur  interfering  with  tlie  Quarter  Sessions  in 
a  case  of  this  description.  There  are  many  cases  hi 
which  a  party  would  have  no  other  remedy  open  to 
him,  if  the  Quarter  Sessions  refused  to  entertain  his 
application,  and  there  are  cases  of  that  kind  in  which 
this  court  has  interfered;  but  this  is  not  a  case  of  that 
kind*  One  of  the  principles  on  which  this  court  grants 
the  writ  of  mandamus  is,  that  if  it  is  not  granted,  the 
subject  is  without  any  remedy.  But  here  the  court  of 
preliminary  investigation  intimated  that  the  case  was 
one  which  ought  to  go  to  the  Assizes,  and  the  party 
is,  therefore,  not  in  the  position  of  being  without  any 
other  remedy  than  that  which  lie  would  have  at  the 
Quarter  Sessions.  Then  the  Lord  Chief  Justice  has 
alluded  to  the  discretion  which  the  magistrates  at 
Quarter  Sessions  have  of  transmitting  to  the  Assizes 
cases  in  which  bills  have  been  found  before  them. 
Writs  of  maudamus  are  not  granted  where  they  would 
be  nugatory,  or  where  to  grant  them  would  be  inter- 
fering with  the  discretion  of  the  court  below.  Sup- 
pose that  the  application  had  been  simply  for  a  man- 
damus to  compel  them  to  receive  the  case,  what 
would  he  the  object  of  a  mandamus  which  would  leave 
them  to  the  discretion  which  they  have  already  stated 
most  strongly  they  would  exercise  in  a  particular 
way?  My  Lord  Chief  Justice  has  stated  all  the  cir- 
cumstances of  the  case,  and  I  quite  concur  with  him 
in  all  that  he  has  said. 

Hayes,  J. — This  is  an  application  by  Mr.  William 
Jones  Armstrong  for  a  mandamus  to  the  magistrates 
of  tho  County  of  Armagh  assembled  at  Quarter  Ses- 
sions, to  command  them  to  take  cognizance  of  a 
charge  of  libel  which  Mr.  Armstrong  professes  him- 
self ready  to  make  before  that  tribunal.    This  I  take 
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to  be  the  substance,  though  not  the  exact  words  of 
the  application ;  and  as  the  application  has  at  least 
tie  distinct  feature  of  novelty,  and  as  I  have  not  been 
able  to  discover  that  snch  an  application  was  ever 
before  made,  it  may  not  be  amiss  to  discuss  it  in 
somewhat  of  detail  On  the  11th  October  in  this 
year,  Mr.  Armstrong  came  before  the  magistrates  at 
Petty  Sessions,  and  there  complained  that  he  had  been 
made  the  object  of  libellous  attacks  in  newspapers,  in 
the  course  of  which  he  had  beeu  denouueed  as  an  ex- 
terminator of  the  people;  he  stated  that  he  had  disco- 
vered (he  author  of  those  ati&cks,  and  prayed  the 
magistrates  to  make  that  gentleman  amenable,  giving 
the  magistrates  to  understand  that  tiutil  the  prosecu- 
tion should  be  brought  to  «  close,  he  would  not  him- 
self  act  in  his  poaitiou  as  a  justice  of  the  peace  of  the 
county.  The  magistrates  professed  themselves  ready 
to  receive  depositions  for  the  next  Assizes.  Mr. 
Armstrong  said  that  no  opportunity  should  be  lost  in 
briuging  the  mailer  to  a  determination,  and  therefore 
he  insisted  that  the  informations  should  be  returned  to 
the  next  Quarter  Sessions.  This  the  magistrates  re- 
fused to  do,  and  he  withdrew,  aud  so  the  proceedings 
at  Petiy  Sessions  were  brought  to  a  close.  Then  he 
goes  to  the  Quarter  Sessions;  he. produces  his  bill  of. 
indictment,  charging  the  Rev.  Mr,  Qninn  with  libel, 
and  calls  upon  that  court  to  permit  him,  without  any 
informations,  to  have  the  bill  of  iudictment  laid  be 
fore  the  grand  jury  there,  so  that  if  the  bill  was  found 
the  case  mi^ht  lie  discussed.  The  court  came  to  the 
conclusion  that  his  application  ought  to  be  refused, 
and  then  Mr.  Armstroug  comes  here  with  the  present 
motion.  A  good  deal  of  argument  was  expended  by 
counsel  to  shew  that  the  Court  of  Quarter  Sessions  had 
jurisdiction  to  try  a  case  of  libel  That  they  have  legal 
authority  to  do  so,  is  a  point  which  has  not  beer  coutra- 
dicted  for  the  last  two  centuries.  It  was  decided  in  Error 
in  the  case  of  Hex  v.  Summers  (1st  Lev.  139)..  That 
is  still  the  law  of  Ireland,  and  there  is  no  question  of 
that.  But  the  difficulty  which  Mr.  Armstroug  had 
to  cope  w'ub  is,  to  shew  that  the  Court  of  Quarter 
Sessions,  having  jurisdiction,  was  bonnd  to  exercise 
it  When  a  charge  of  an  indictable  offence  is  made 
before  justices  of  the  peace,  and  it  appears  that  the 
case  is  one  which  ought  to  be  prosecuted  by  indict- 
ment, the  law  has  fixed  in  them  a  discretion  as  to  the 
tribunal  to  which  they  are  to  send  it,  aud  this  discre- 
tion they  are  to  exercise  according  to  the  true  spirit  of 
their  commission;  for  that  instrument  which  has  been 
in  the  same  form  for  the  last  two  hundred  and  fifty 
years,  after  giving  them  power  to  iuquire  into  a  num- 
ber of  offences,.  "  aud  to  hear  and  determine  all  and 
singular  the  matters  aforesaid  (treason  excepted),  ac- 
cording to  the  laws  and  statutes  of  our  kingdom  of 
Ireland,  as  in  the  like  case  has  been  used,  aud  ought 
to  be  done,9'  proceeds,  by  way  of  proviso,  to  command 
them  "  that  if  a  case  of  difficulty  upon  the  determina- 
tion of  any  of  the  premises  shall  happen  to  arise  before 
you,  or  any  two  or  more  of  yon,  then  (Jo  not  you,  or 
any  two  or  more  of  you,  proceed  to  give  judgment 
thereon,  except  it  be  in  the  presence  of  one  of  our 
justices  of  one  or  other  bench,  or  one  of  the  barons  of 
our  Exchequer,  or  one  of  our  counsel  learned  in  the 
law."  The  practical  interpretation  of  this  is,  that  all 
the  less  weighty  offences  are  sent  to  the  Quarter  Ses- 


sions, bnt  that  the  more  serious  offences  are  sent  to 
the  Assizes;  and  notwithstanding  that  the  Stat  1st 
and  2nd  Ph.  &Marn  c  13  (England),  and  10th  Car. 
1st,  seas.  2,  c  18  (Irish),  have  directed  the  justices, 
in  cases  of  felony,  to  certify  the  examination  taken  by 
them  to  the  next  general  gaol  delivery,  yet  in  the 
exercise  of  a  sound  discretion  the  committing  magis- 
trate has  been  in  the  habit  of  sending  the  offenders,  in 
cases  of  petty  larcenies  and  small  felonies,  for  trial  to 
the  Quarter  Sessions,  and  of  certify  iug  the  examinations 
thither.  Dalton,  in  his  work  on  Justices  of  the  Peace, 
lays  that  down  as  the  practice  in  his  time,  and  cites 
the  Act  of  3  Henry  7,  c.  3,  as  his  authority.  That 
Act  was  in  force  in  Ireland  until  the  passing  of  the 
statute  9th  Geo.  4,  c  54,  and  the  doctrine  as  stated 
by  Chitty  is  that  that  Act  orders  the  magistrates  to 
bind  the  witnesses  to  appear  at  the  next  court  at 
which  the  trial  of  the  affair  is  to  be  had.  I  am  of 
opinion  that  the  magistrates  had  a  discretion  to  send 
the  case  before  them  either  to  the  quarter  sessions  or 
to  the  assizes,  and  taking  all  the  circumstances  into 
consideration,  I  am  of  opinion  that  the  magistrates 
exercised  their  discretion  soundly  in  not  yielding  to 
the  prosecutor,  aud  insisting  that  the  case  should  go 
to  the  Assizes.  But  not  satisfied  with  this  determi- 
nation of  the  Justices  in  Petty  Sessions,  Mr.  Arm- 
strong brought  the  matter  before  the  Quarter  Sessions, 
and  he  insists  that  that  court  was  bound  to  take  cog* 
nizance  of  the  case  by  sending  it  to  the  grand  jury, 
and  his  counsel  insisted  that  if  a  bill  were  found,  the 
case  should  then  go  before  a  petty  jury.  Now,  I  say 
that  I  apprehend  that  in  insisting  that  for  the  asking 
the  Court  of  Quarter  Sessions  was  bound  to  accede  to 
his  request,  he  is  wrong.  The  would  of  the  commis- 
sion, providing  for  cases  of  difficulty,  apply  as  much 
to  the  justices  at  Quarter  Sessious  as  to  magistrates 
at  the  Petty  Sessions;  aud  this  may  have  occurred  to 
the  magistrates  that  if  they  permitted  a  bill  to  be 
found,  and  a  trial  to  be  had  without  informations 
herein  sworn,  such  a  practice  would  infringe  very 
seriously  on  the  rights  which  every  accused  person 
has  since  the  passing  of  the  Prisoner's  Counsel  Act. 
His  Lordship  then  referred  to  King  v.  Wetherdl  (R. 
&  1J.  3S1),  aud  continued: — I  am  of  opinion  then  not 
only  that  the  magistrates  at  Quarter  Sessions,  like 
those  at  Petty  Sessions,  were  at  liberty,  bnt  that  it 
was  their  duty  to  exercise  their  discretion,  and  I  think 
the  discretion  was  soundly  and  wisely  exercised  in  the 
present  case.  Is  it  not  then  against  the  first  principles 
of  madanms  law  to  accede  to  this  application?  Gene- 
rally speaking  the  writ  is  granted  to  enforce  a  right 
or  duty,  when  the  party  has  uo  other  remedy.  Hut 
here  the  party  has  another  remedy,  and  the  magis- 
trates are  williug  to  give  him  the  benefit  of  that 
remedy.  Again,  why  should  we  grant  the  writ, 
when  our  doiug  so,  though  the  indictment  were  found, 
could  uot  prevent  the  magistrates  from  sending  the 
case,  as  one  of  difficulty,  to  the  Assizes?  We  are 
not  a  Court  of  Appeal  from  the  Quatter  Sessions ;  we 
are  only  an  authority  to  make  them  do  their  duty. 
We  are  not  prepared  to  say  that  they  have  not  acted 
rightly  in  this  case,  and  we.  do  not  think  that  we 
ought  to  grant  even  a  conditional  order. 

FiimEiuLDy  J. — My  Lord  Chief  Justice  and  my 
brothers  have  so  exhausted  the  subject  that  I  do  uot 
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profess  io  add  anything  to  what  they  have  said,  es- 
pecially after  the  very  full  exposition  of  the  law  by 
my  brother  Hayes.  Bot  there  is  one  point  upon  which 
I  may  be  permitted  to  say  a  few  woids.  As  I  under- 
stand the  application  it  was  one  which  Mr.  Armstrong 
claimed  to  have  granted  as  a  right,  alleging  as  a  mat- 
ter of  right  that  it  was  his  client's  right  to  present  the 
bill  of  indict  nent  at  the  Quarter  Sessions,  and  that 
that  court  was  bonnd  to  receive  it,  and  that  if  the 
grand  jury  had  found  it  they  were  deprived  of  any  dis- 
cretion, and  they  must  go  on  and  hear  the  case.  That 
was  the  application,  and  that  involves  two  principles, 
namely,  that  it  was  a  matter  of  right  in  the  prosecutor 
to  have  his  bill  received  at  the  Quarter  Sessions,  and 
that  on  the  bill  being  found  the  court  was  deprived  of 
any  discretion  to  refuse  to  try  the  case.  I  recollect 
asking  whether  in  fact  a  more  speedy  trial  could  not 
take  place  at  the  assizes,  even  if  the  order  sought  for 
was  made,  and  the  answer  was  that  the  Quarter  Ses- 
sions would  bo  bound  to  issue  a  bench  warrant  to 
bring  in  the  defendant,  and  then  to  put  him  on  his 
trial  The  opinion  which  I  have  arrived  at  is,  that 
the  court  of  Quarter  Sessions  had  a  discretion  as  to  the 
reception  of  this  indictment,  and  if  that  court  was  not 
vested  with  a  judicial  discretion,  I  cannot  understand 
why  the  application  was  made  to  them  at  all,  and  why 
the  prosecutor  was  not  entitled  to  go  straight  to  the 
grand  jury-room,  and  call  on  the  grand  jury  to  re- 
ceive the  indictment  without  going  to  the  court  at  all. 
Assuming  the  discretion  to  exist,  I  think  it  was  wisely 
exercised.  We  are  not  to  come  to  the  conclusion 
that  it  was  unwisely  exercised,  and  again  I  agree  in 
the  proposition  that  if  the  court  below  had  entertained 
the  bill  by  sending  it  before  the  grand  jury,  aud  the 
grand  jury  had  found  it,  still  there  was  a  discretion  in 
the  court  to  decline  to  have  the  case  tried  at  sessions 
by  a  petty  jury,  and  to  transmit  it  to  the  assizes,  aud 
have  it  more  solemnly  decided  there,  and  that  upon 
the  ground  that  it  was  a  case  of  difficulty.  It  has 
been  urged  that  because  the  chairman  of  the  court 
was  a  Queen's  Counsel,  the  discretion  of  the  court 
was  taken  away.  That  argument  comes  to  this  ab- 
surdity, that  if  the  chairman  happened  to  be  a  stuff 
gown,  the  court  over  which  he  presided  had  a  discre- 
tion; but,  that  if  he  happened  to  be  a  silk  gown, 
or  was  made  a  silk  gown  pending  the  discussion 
of  the  application,  the  discretion  was  removed.  Let 
us  now  see  if  this  was  a  case  of  dufficulty.  During 
the  course  of  the  argument  I  asked  why  this  gentle- 
man was  so  anxious  to  have  his  case  tried  at  the  ses 
sions,  for  it  struck  me  that  a  person  would  wish  to 
have  a  case  like  this  tried  in  a  grave  and  solemn  man 
The  answer  I  received  was,  thru  by  this  indict- 
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mont  the  anxiety  of  the  prosecutor  was  to  clear  his 
character,  and  to  have  au  opportunity  to  try  the  truth 
of  the  matters  alleged  in  the  libel,  which,  he  told  us, 
the  reverend  defendant  stated  he  was  prepared  to 
prove.  Upon  this  arises  the  question,  whether,  ha- 
ving reference  to  the  maxim  which  says  that  thj 
greater  the  truth  the  greater  is  the  libel,  you  can  on 
au  ordinary  indictment  for  libel  try  the  truth  of  the 
matters  contained  in  the  libel.  If. the  real  o»  ject  of 
this  gentleman  had  been  to  try  the  truth  of  these 
matters  and  clear  his  character,  there  were  two  courses 
ojen  to  him.    He  might  have  come  to  this  court  and 


applied  for  a  criminal  information,  and  one  of  the  ad- 
vantages of  that  course  is,  that  by  adopting  it  the 
prosecutor  has   the  earliest   possible   opportunity  of 
coming  hero  and,  by  his  affidavit  telling  the  truth  and 
the  whole  truth,  of  showing  that  there  was  no  ground 
for  the  accusation  made  against  him  in  the  libel. 
Again,  he  had  the  course  open  to  him  of  bringing  an 
action  for  libel,  aud  in  that  action  the  question  of 
the  truth  or  falsehood  of  the  libel  might  be  put  in 
issue.     But  when  you  come  to  discuss  the  question  of 
truth  on  an  indictment  for  libel,  the  defendant  is  bound 
to  show  not  merely  that  the  libel  was  true,  but  also 
that  it  was  for  the  public  advantage  that  the  truth 
should  be  known.    Let  us  see  what  are  the  provisions 
or  the  statute  6  &  7  Vict.,  c.  96,  under  which  alone 
the  truth  of  a  libel  can  be  investigated  in  a  proceeding 
of  this  kind.    They  are  contained  in  the  sixth  section 
of  that  Act,  which  enacts  that  on  the  trial  of  any  in- 
dictment or  information  for  a  defamatory  libel,  the  de- 
fendant having  pleaded  such  plea  as  thereafter  men- 
tioned, the  truth  of  the  matters  charged  may  be  in- 
quired into,  but  shall  not  amount  to  a  defence  unless 
it  was  for  the  public  benefit  that  the  matters  charged 
should  be  public;  and  that  to  entitle  the  defendant  to 
give  evidence  of  the  truth  of  the  matters  charged  as  a 
defence  to  snch  indictment  or  information,  it  shall  be 
necessary  for  the  defendant  in  pleading  to  the  indict- 
ment or  information  to  allege  the  truth  of  the  matters 
charged  in  the  manner  required  in  pleading  a  justifica- 
tion to  an  action  for  defamation,  and  further  to  allege 
that  it  was  for  the  public  benefit  that  the  matters 
charged  should  be  published,  and  the  particular  fact 
or  facts  by  reason  whereof  it  was  for  the  public  bene- 
fit that  those  matters  Should  be  published,  to  which 
plea  the  prosecutor  is  to  be  at  liberty  to  reply,  gener- 
ally denying  the  whole  thereof.    That  is  not  alL     If 
after  the  plea  the  defendant  shall  be  convicted  on  such 
indictment  or  information,  it  shall  be  competent  to 
the  conrt  in  pronouncing  sentence,  to  consider  whether 
the  guilt  of  the  defendant  is  aggravated  or  mitigated 
by  the  plea,  and  by  the  evidence  given  to  prove  or 
disprove  it.     Let  us  now  suppose  that  the  object  of 
having  this  case  tried  at  the  sessions  was  to  have  the 
truth  or  falsity  of  the  libel  investigated  at  the  earliest 
opportunity.     Can  anyone  bearing  the  provisions  of 
that  statute  read,  under  which  alone  the  truth  of  the 
libel  can  be  investigated,  fail  to  see  that  this  presented 
a  case  of  difficulty  which  was  not  fit  to  be  tried  at 
Quarter  Sessions?      Why,   you   have  a  course  of 
pleading  marked  out  by  the  statute  of  the  nicest  and 
m  )st  difficult  description;  and  it  is  said  that  the  Court 
of  Quarter  Sessions  is  to  put  in  motion  this  complica- 
ted system  of  practice,  first  to  make  the  defendant 
amenable  by  a  bench  warrant,  then  it  was  to  rule  him 
t »  plead,  and  finally,  if  there  was  a  conviction,  to  deter- 
mine whether  the  defendant's  guilt  was  aggravated  or 
mitigated  by  the  plea  and  the  evidence.     All  this  is 
to  be  done,  and  with  all  this  to  be  done  it  is  said  that 
the  case  involving  it  all  is  one  fit  to  be  tried  at  Quarter 
Sessions.     It  is  plain  that  the  desire  to  have  the  truth 
speedily  investigated  is  not  the  true  motive  in  this 
case.     What  the  motive  was  it  is  not  for  us  to  con- 
sider.    We  cannot  say  that  the  discretion  of  the  jus- 
tices was  unsoundly  exercised,  but  we  can  say  that  if 
they  had  entertained  the  case  it  is  one  which  would 
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perhaps  have  been  removed  from  their  jurisdiction  by 
certiorari.  In  conclusion  I  have  onlj  to  say  that  I 
concur  in  the  judgment  of  my  brother  Hayes,  and 
that  it  would  be  a  perfect  de'udioa  to  send  the  case  to 
the  Quarter  Sessions  with  a  view  of  having  a  speedy 
decision  on  it,  as  no  trial  could  take  place  there,  at 
least  nntil  the  April  Sessions.  Rule  refused. 

— ♦— 

Court  of  Common  ^Iras. 

C&cportcd  by  J.  FteU  Jofantfon,  Eiq.,  BanUt«uit.Ia«.3 

Gaedihbb  v.  Gardiner* — Nov.  5. 

Covenant  by  assignee* — Creditors* 
A  covenant  by  the  assignee  of  a  term  of  years  to  pay 
the  rent  reserved  in  the  original  tease,  and  to  indem- 
nify the  assignor  against  its  other  covenants*  does 
not  amount  to  a  consideration  in  law  which  will 
support  the  assignment  against  creditors*  and  exclude 
the  operation  of  the  statute  against  Fraudulent  Con* 
veyances  (10  Ghas.  1,  sees.  2,  c.  8.) 

Francis  Gardiner  being  possessed  of  interests  in  cer- 
tain lands  for  long  terms  of  years,  under  leases  bearing 
date  respectively  1810,  1810,  and  1849,  (and  having 
sublet  the  said  lands)  by  deed  of  January,  1857,  con- 
veyed his  reversion  in  the  same  to  his  son  Matthew 
Gardiner,  in  consideration  of  the  love  and  affection 
which  he  bore  to  the  said  Matthew  Gardiner,  and  in 
consideration  of  ten  shillings.  The  assignment  recited 
the  three  deeds  of  1810  and  1849,  and  contained  a 
covenant  by  Matthew  Gardiner  to  pay  the  rents  re- 
served and  keep  the  covenants  contained  in  the  said 
three  leases.  In  the  year  I860  Francis  Gardiner  exe- 
cuted another  assignment  of  the  same  interests  he  had 
already  conveyed  to  his  son  Matthew  Gardiner.  The 
plaintiff  claimed  under  the  conveyance  of  January, 
1857;  the  defendant  nnder  that  of  I860.  This  case 
came  before  the  conrt  upon  demurrer  and  cross-demur- 
rer, and  upon  pleadings  of  a  protracted  and  complicated 
character,  but  the  material  question  in  dispute  was 
this:  whether  the  covenant  to  indemnify  by  Matthew 
Gardiner  in  the  conveyance  of  January,  1857,  could 
be  pleaded  as  a  legal  consideration  sufficient  to  support 
the  deed  against  creditors,  and  exclude  the  operation 
of  the  statute  against  Fraudulent  Conveyances. 

Serjeant  Armstrong  (with  him  PaUes)  for  the 
plaintiff — If  the  grant  was  the  consideration  for  the 
covenants,  the  covenants  must  be  the  consideration  for 
the  grant  The  burden  taken  with  the  property  is  a 
consideration.  It  was  so  held  in  Cheale  v.  Kenworth 
(3  De  G.  &  Jones,  27),  where  an  agreement  to  accept 
a  transfer  of  railway  shares  on  which  nothing  had  been 
paid  was  denied  to  be  nudum  pactum,  and  Lord  Chelms- 
ford, in  giving  judgment,  said,  that  it  had  been  ob- 
jected to  decreeing  performance  that  it  would  be 
creating  a  consideration  for  a  transfer  ont  of  part  of 
the  thing  itself,  which  was  the  subject-matter  of  the 
gift,  and  that  the  consideration  must  be  something 
dehors  the  subject-matter  of  the  contract,  and  adds, 
"  I  cannot,  however,  say  that  I  perfectly  understand 
this  argument,"  and  he  decreed  specific  performance 
of  the  agreement.  In  Moore  v.  Crofton  (3  Jones  & 
La  Touche,  438)  the  continuance  of  the  rent  which 
was  reserved  by  the  former  lease  was  held  a  valuable 


consideration  for  the  promise  to  grant  the  lease  in  re- 
version. The  agreement  for  a  lease  had,  in  this  caw?, 
been  made  between  cousins,  and  Lord  Chancellor  Brady 
said,  the  court  was  not  to  shut  its  eyes  to  the  fact  that 
a  near  relationship  existed  between  the  parties,  and 
although  it  would  not  execute  a  merely  voluntary  con- 
tract, yet  it  would  execute  one  for  valuable  considera- 
tion, and  would  not  weigh  in  very  nice  scales  the 
amount  of  the  consideration  where  it  bad  been  reduced 
fairly  by  reason  of  the  relationship  of  the  parties. 
Scot  v.  Bell  (2  Levins.  70)  is  an  authority  to  show 
that  the  conrt  will  gather  a  consideration  from  the  in- 
strument though  it  be  not  expressed  in  the  considera- 
tion clauses.  To  the  same  effect  is  Fitzmaurice  v. 
Sadleir  (9  Ir.  Eq.  R.  595);  also  Blake  v.  French  (5 
It.  Chan.  R.  246);  Thomas  v.  Thomas  (2  Q.  B.  851). 
The  covenant  to  pay  rent  in  an  ordinary  lease  makes 
the  lessee  a  purchaser  for  value.  If  a  father  conveyed 
to  his  son,  in  consideration  of  love  and  affection,  an 
estate  subject  to  a  small  quit  rent,  and  the  son  cove- 
nanted to  pay  the  qnit  rent,  a  conrt  of  equity  would 
compel  specific  performance  of  the  covenant. 

Heron,  Q.C.  (with  him  Phillips)  for  the  defendant- 
— It  has  never  been  decided  that  a  covenant  to  indem- 
nify constitutes,  by  itself,  a  sufficient  consideration, 
irrespective  of  the  value  of  the  premises.  There  could, 
in  that  case,  be  no  such  thing  as  a  voluntary  convey- 
ance. No  amount  of  consideration,  however  small, 
could  be  disputed,  but  it  must  be  expressed  to  be  the 
consideration.  A  court  of  equity  will  compel  the  in* 
sertion  of  a  covenant  to  indemnity  on  the  part  of  a 
lessee,  and  it  does  so  on  the  principle,  qui  commodum 
sentit  onus  sentire  debet — Staines  v.  Morris  (1  Ves.  & 
Beames,  8);  Piatt  on  Covenants,  pp.  177,  179; 
7  Bytbewood'a  Conveyancing,  487*  The  case  of 
Thomas  v.  Thomas  does  not  apply  here;,  there  there 
was  something  else  stipulated  besides  the  payment  of 
the  rent  In  fact,  there  is  little  or  no  land  in  Ireland 
which  is  not  held  under  some  rent— quit  rent,  for 
example. 

Nov.  25. — Monahabt,  C.J. — I  regret  that  this  case 
is  so  framed  upon  the  pleadings  that  ultimately  it  may 
not  be  disposed  of  on  the  present  question.  It  comes 
before  us  upon  demurrer  by  the  defendant  to  the 
plaintiff's  replications,  and  upon  cross-demurrers  which 
include  other  questions,  but  the  substantial  one  turns 
upon  the  covenant  to  indemnify  contained  in  the  as- 
signment of  January,  1857*  Upon  the  merits  the  case 
amounts  to  this:  a  party  possessed  for  a  long  term  of 
years  makes  a  lease  reserving  the  rent  of  £200  a  year, 
and  then  assigns  his  reversion  to  his  son  in  considera- 
tion of  natural  love  and  affection,  and  his  conveyance 
contains  a  covenant  by  the  son  to  indemnify  the  father 
against  the  rent  reserved  in  the  original  lease,  and 
against  its  other  covenants.  Does  this  covenant  to 
indemnify  constitute  a  valuable  consideration  so  as  to 
prevent  the  statute  against  Fraudulent  Conveyances 
(10  Cha.  1,  s.  2,  c.  3)  from  applying?  Burnett  v. 
Lynch  (5  Barn.  &  Ores.  589)  decided  that  if  premises 
had  been  assigned  by  a  deed  poll  which  was  not  exe- 
cuted by  the  assignee,  an  action  would  lie  against  the 
assignee  for  not  performing  the  covenants  in  the  deed. 
This  decision  has  been  followed  in  a  case  which  was 
argued  by  myself;  bnt  which  I  cannot  find.  Premises 
had  been  assigned,  and  by  my  advice,  an  action  was 
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brought  against  the  assignee  for  money  paid.  In  the 
light  of  the  decision  in  Staines  v.  Morris  we  tfiink  the 
covenant  before  ns  was  nothing  more  than  the  assignee 
was  bound  to  enter  into.  Does  this*  covenant,  then, 
make  a  valuable  consideration?  The  point  has  not 
been  precisely  decided  by  any  case;  bat  Thomas  v, 
Thomas  seems  to  come  near  doing  so.  It  differs,  how- 
ever, from  the  present.  In  giving  judgment,  Lord 
Denman  says,  "  the  stipulation  for  the  payment  of  the 
rent  is  not  a  mere  proviso,  but  an  express  agreement," 
«nd  adds,  "  the  obligation  to  repair  is  one  which  might 
impose  charges  heavier  than  the  value  of  the  life  es- 
tate.** Thomas  v.  Thomas  Is  not  an  authority  to  make 
the  covenant  before  us  a  valuable  consideration,  be- 
cause in  it  the  vent  was  reserved  in  favour  of  the  as 
signer  persoriMy;  it  was  not  an  incident  of  the  assign- 
ment. If  the  views  of  the  plaintiff's  counsel  were  to 
govern  us  here,  there  could  then  be  no  assignment  of 
ree-4arm  tenancies  tangible  by  the  statute  against 
Fraudulent  Conveyances.  We  are  not  deciding  that 
such  a  covenant  might  not  be  a  consideration  in  point 
of  fact  if  submitted  to  a  jury,  but  it  does  not  so  appear 
upon  the  pleadings.  We  do  decide  that  it  is  not  a 
consideration  in  law,  and  therefore  that,  upon  the  me- 
rits, judgment  must  be  given  for  the  defendant. 

Christian,  J. —The  ground  upon  which  Lord 
Ohelmsford  reversed  the  decision  of  the  Master  of  the 
Rolls  in  Cheale  v.  Kenworth  was  this,  that  the  alleged 
consideration  had  been  made  matter  of  express  con- 
tract The  covenant  in  this  instance,  similarly,  might 
be  held  a  valuable  consideration  if  the  undertaking  to 
indemnify  was  matter  of  express  contract 

Ball,  J.,  said  he  had  been  presiding  at  the  Com- 
mission when  the  case  was  argued. 

Karon,  Jn  was  absent,  but  had  authorised  Moka- 
han,  C.J.,  to  express  his  concurrence. 

Judgment  Jor  the  defendant 


Btan  i>.  Reynolds. — ivou,  7. 

.Practice — Garnishee  •  Order. 

Where  a  garnishee  order  has  been  obtained  upon  a 
judgment  entered  on  a  bond*  which  w  not  an  ordi- 
nary pecuniary  bond\  and  Us  nature  withheld  from 
the  judge  at  the  time,  the  court  vriU  set  aside  the 
order. 

Thb  plaintiff-  had  obtained  from  a  judge  in  chamber 

an  order  attaching'  a  debt  due  to  the  defendant  by  one 

Memseil  Worrail,  to  answer  his  judgment  for  £100, 

upon  which,  he  alleged  in  his  affidavit  these  was  then 

due  to  him  £32.  . 

Dowse  for  the  defendant  Edward  Reynolds  showed 

oause  why  the  court  should  act  aside  the  order.     Bj» 

i»he  affidavit  of  the  latter  it  appears  that  the  debt 

nought  to  be  maide  available  is  a  sum  of  JB36,  which 

.she  Insolvent  Court  had,  in  the  matter  of  the  said 

rEfiwasd  Reynolds,  ordered  to  be  paid  i  to  him  by  the 

garnishee,  MouaeJl  Worrell,  being  the  amount  of  a 

•  taxed  buT  of  coats,  and  due  so  Reynolds  for  work  and 

labour  as  an  attorney.    This  fact  was  not  stated  4u 

the  plaintiff's  affidavit  upon:  which  he  got  the  order. 

The  defendant? a  affidavit  further  alleges- that  the  bond 

4Dj  wJuohthe  >  plaintiff  entered  judgment  was- in  the 


condition  of  insuring  his,  the  defendant's  life  for  a 
certain  sum ;  that  the  insurance  was  accordingly  effec- 
ted, and  the  plaintiff  apprised  of  it;  that  a  defea- 
sance had  been  promised  by  the  plaintiff  and  never 
given;  that  subsequently  an  offer  was  made  to  the 
plaintiff  to  sign  a  proposal  on  the  defendant's  life, 
which  he  refused  to  do,  and,  in  reply,  wrote  that  he 
had  a  bond  and  warrant,  and  must  have  the  security 
of  the  defendant's  son.  I  admit  there  is  some  dispute 
as  to  whether  or  not  the  letter  of  defeasance  waa 
agreed  to  be  given  before  any  payments  should  be 
made  in  respect  of  the  policy  of  insurance.  The 
money  is  now  in  the  bands  of  the  Insolvent  Court, 
and,  I  submit,  is  incapable  of  being  attached  by  a 
garnishee  order,  because  it  is  a  sum  of  money  payable 
under  an  order  of  a  court.  Grant  v.  Hawding  (4 
Dura.  &  East.  Term  R.,  313,  cote)  is  an  authority  to 
this  e&qt  Jt  is.  laid  down  in  Chitty's  Ajrcoboid's 
Practice,  p.  S7Q>  that  to  entitle  a  plaintiff  to  a  garni- 
shee order  he  must  be  in  a  position  to  issue  execution, 
and  that  to  sue  on  his  judgment  in  the  county  court 
is  sufficient  to  prevent  his  obtaiping  it  A  material 
suppression  before  the  judge  in  chamber  will  alone  in- 
duce the  court  to  discharge  the  order-  If  for  any 
reason  a  court  of  law  would  set  aside  this  judgment, 
or  a  court  of  equity  restrain  the  plaintiff  by  injunction, 
then,  I  contend,  this  attaching  order  cannot  be  sus- 
tained. 

Sidney  for  the  plaintiff,  argued  that  the  promise  to 
give  a  letter  of  defeasance  was  a  subsequent  and  inde- 
pendent bargain. 

The  Coort. — We  must  set  aside  this  order  with 
costs  on  the  ground  that  the  application  to  the  judge 
in  chamber  should  never  have  been  made,  because 
this  was  not  an  ordinary  pecuniary  bond  on  which  the 
plaiutiff  entered  judgment,  and  on  .the  ground  that 
material  facts  were  suppressed  from  the  judge  at  the 
time. 

Order  set  aside  with  costs. 


Co?*la*h>  v.  Auwpama^-Jan.  13* 

Practice — Summary  Bills  of  Exchange  Act-~Costs 
of  action  brought  to  recover  less  than  £20. 

The  97th  section  of  the  Common  Law  Procedure 
Act,  1 856,  will  apply  to  actions  of  contract  brought 
under  the  Summary  BUls  of  Exchange  AcU  24  4r 
25  Vict.t  c  43,  so  as  to  deprive  a  plaintiff  of  costs 
when  the  sum  recovered  is  less  than  £20. 

Money  paid  within  six  flays  from  the  service  of  a  sum- 
mons and  plaint  issued  under  the  Summary  Bills 
of  Exchange  Act  is  money  •'  recovered*  within  the 
meaning  of  the  91  th  Section  of  the  Common  Logo 
Procedure  Act,  1856. 

•Thb  plaintiff  was  the  public  officer  of  the  Royal  Bank 
of  Ireland.  The  defendant  waa  sued  as  acceptor  of  a 
bill  of  exchange  for  a  smaller  sum  than  £20.  The 
'summons  and  plaint  was  issued  under  the  recent 
Summary  Bills  of  Exchange  Act,  24  &  25  Vict.,  c 
-43,  and  contained  the  notice  given  in  the  schedule  to 
that  Act  After  its  service  and  within  six  days  the 
defendant  paid  the  amount  of  the*  bin,  and  waa  asked 
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for£l  5s.,  the  usual  costs  m  such  cases.    He  paid 
this  sum  under  protest 

Henry  Fitzgibbon  for  the  defendant,  applied  to  the 
court  for  an  order,  that  the  plaintiff  refund  to  the 
defendant  the  sum  of  £1  5s.,  paid  nnder  protest. 
The  defendant  had  made  an  affidavit,  detailing  the 
tacts  as  given  above,  and  adding  tfmt  10s.  6d.  of  the 
soui  paid  had  been  claimed  as  the  costs  of  a  pre- 
liminary letter  written  by  the  attorney,  which  letter 
was  not  written,  because,  as  the  plaintiff  alleged,  the 
defendant  had  previously  stated  his  dislike  to  receiv- 
ing attorneys*  letters  in  such  cases.  The  affidavit 
farther  stated  that  the  business  offices  of  the  plaintiff 
and  defendant  were  both  within  the  city,  and  their 
domiciles  both  within  the  county  of  Dublin.  The 
Summary  Bills  of  Exchange  Act  was  passed  to  far 
cilitatc  the  recovery  of  debts  due  to  the  holders  of 
dishonored  bills,  but  there  is  nothing  which  makes  it 
imperative  on  a  plaintiff  to  proceed  under  it.  The 
first  section  enacts  that  "All  actions  npon  bills  of 
exchange  or  promissory  notes  commenced,  &c, 
may,  in  case  the  plaintiff  shall  desire  to  proceed  un- 
der this  Act  be  commenced,"  &c  The  sixth  section 
incorporates  with  this  act  the  two  Common  Law  Pro- 
cedure Acts,  and  all  rules  made  under  or  by  virtue  of 
them.  The  ninety-seventh  section  of  the  Common 
Law  Procedure  Act,  1-856,  expressly  deprives  a 
plaintiff  of  costs  in  an  action  of  contract,  where  the 
sum  recovered  is  less  than  £20.  That  section  must 
govern  actions  brought  under  the  Summary  Bills  of  j 
Exchange  Act.  The  plaintiff's  proper  course  was  j 
by  Civil  BiH ;  or  if  he  chose  to  come  to  the  superior 
courts,  he  did  k  at  the  risk  of  losing  his  costs  by  ' 
the  contingencies  specified  in  the  ninety- seventh  sec-  . 
tion.  He  cannot  have  them  unless  a  judge  certifies 
for  them. — Counsel  was  proceeding  to  quote  from 
U  Uson  v.  Keogh  (9  Ir.  Com.  Law  Rep.,  A  pp.  xlviii), 
when  he  was  interrupted  by  Christian,  /.,  who  said, 
*'  That  case  is  quite  misreported ;  1  have  a  distinct 
recollection  of  it,  and  I  remember  my  Lord  Chief 
Justice  saying, "he  still  entertained  jjreat  doubts,  but 
would  yield  to  the  opinion  of  the  other  members  of 
of  the  court." 

Exham  for  the  plaintiff. — The  service  of  a  sum- 
mons and  plaint  appears  a  summary  step  to  take  in 
the  first  instance,  but  the  defendant  was  himself  the 
cause  of  this,  as  he  objected  to  receiving  attorneys' 
letters.  There  is  a  material  question  here.  [Mona- 
ham,  O.  J. — The  material  question  is  whether  you 
are  to  keep  this  sum  of  £1  5s.]  By  the  Schedule  of 
Fees  in  such  cases,  a  plaintiff  is  entitled  to  charge 
1  Os.  6(1.  for  an  attorney's  letter.  [Keogh,  J. — Cer- 
tainly not  before  action  brought.]"  The  ninety-se- 
venth section  of  the  Common  Law  Procedure  Act, 
1856.  conclude^  by  sayiug  that  no  suggestion  need  ' 
be  entered  to  deprive  the  plaintiff  of  his  costs,  show-  ' 
ing  that  it  contemplated  a  state  of  things  in  which 
the  plaintiff  should  be  in  motion.  Here  it  is  the  de- 
fendant who  moves.  There  are  two  distinct  grounds 
on  which  I  claim  the  right  to  retain  this  sum.  The 
fifth  section  of  the  Summary  Bills  of  Exchange  Act, 
gives  the  expenses  of  noting  to  the  plaintiff.  It  is 
the  better  opinion,  that  ordinarily  the  expenses  of 
noting  cannot  be  recovered — Byles  on  Bills,  last  ed, 
p.  223.    Therefore,  he  recovers  here  what  he  could 


not  recover  in  the  Civil  Bill  Conrt;  and  that  is  an 
answer  to  the  defendant's  argument,  that  the  proper 
process  was  by  Civil  Bin.  The  legislature  must  have 
intended  otherwise,  else,  why  did  they  give  this  ad- 
ditional power?  By  the  ninety-seventh  section,  the 
judge  is  to  certify  that  the  case  was  properly  brought 
in  the  superior  court,  though  brought  for  less  than 
£20,  and  here  he  could  do  so ;  for  the  expenses  of 
noting  can  only  Dft  recovered  thus.  But,  secondly, 
this  ninety-seventh  section  speaks  of  sums  recovered ' 
nnder  £20.  The  amount  of  this  Bill  of  Exchange 
was  not  recovered  at  all  within  the  meaning  of  that  sec- 
tion. Let  me  refer  you  t6  the  case  of  Chambers  v. 
Wiles  (1  Jurist,  %  S.,  475).  That  was  an  action 
brought  in  one  of  the  Superior  Courts  in  England  for 
a  sum  exceeding  £20,  aid  the  defendant  paid  £7  Is. 
into  court,  and  the  plaintiff  took  it  out  in  full  satisfac- 
tion of  bis  claim,  and  on  an  argument  whether  he  was 
entitled  to  costs,  Coleridge,  J.  said — "The  11th  sec- 
tion of  the  13th  &  14th  Vict,  c  61,  says  that  if  in 
any  action  commenced  after  the  passing  of  this  Act  in 
any  of  her  Majesty's  Superior  Courts  af  Record,  the 
plaintiff  shall  recover  a  sum  not  exceeding  £20,  the 
plaintiff  shall  have  judgment  to  recover  such  sum  only 
and  ho  costs.  And  if  the  learned  judges  had  held 
that  in  this  case*  within  the  meaning  of  the  11  th  sec- 
tion, the  plaintiff  had  recovered,  this  would  have  been 
within  that  section ;  but  comparing  the  language  used 
in  the  1 1th  section  with  the  language  used  in  the 
12th  and  13th,  they  were  of  opinion  that  taking  the 
money  out  of  court  was  not  a  recovery  within  the 
meaning  of  the  Act  of  Parliament.  If  it  stood  only 
on  the  authority  of  those  four  judges,  sitting  here 
alone,  I  should  feel  bound  so  to  determine ;  but  I  am  of 
opinion,  independently  of  that,  that  they  have  come 
to  the  right  conclusion,  and  that,  upon  the  whole,  a 
different  construction  might  lead  to  mischievous  con- 
sequences.9' There  is  no  judgment  here,  and  the 
costs  paid  by  the  defendant  may  be  looked  on 
as  a  premium  on  exemption  from  that  terrible 
black  list.  [Keogh,  «/. — Do  the  words  "or  in 
case  there  shall  be  no  trial,"  which  occur  in  the  ninety- 
seventh  section  of  the  Irish  Act,  occur  in  the  English 
Act  quoted  by  Coleridge,  J.  ?]  I  admit  they  do  not. 
True,  there  is  the  notice  on  this  summons  and  plaint 
given  by  the  Summary  Bills  of  Exchange  Act  in  Its 
schedule;  but  there  is  also  the  notice  authorized  by 
the  order  of  the  22nd  of  January,  1856,  which  tells 
the  defendant  that  if  the  amount  sought  to  be  reco- 
vered be  settled  within  six  days,  the  costs  shall  be  aa 
follows— if  settled  by  a  payment  of  nnder  £20,  and 
above  £5,  £1  5s.  The  Common  Law  Procedure 
Acts,  and  the  rules  under  them,  are,  as  has  been  al- 
leged on  the  other  side,  incorporated  with  the  Sum- 
mary Bills  of  Exchange  Act.  This  is  one  of  them— 
this  rule  which  entitles  the  plaintiff  to  £1  5s.,  the 
snm  paid  in  this  instance.  [Keogh,  J. — If  there  were 
a  judgment  by  default,  the  plaintiff  could  recover  no 
costs  in  this  case.]  I  repeat  that  the  notice  fixing 
the  costs  of  settlement,  is  a  notice  authorized  by  the 
rule  of  the  judges.  Why  is  it  there?  Is  it  to  mis- 
lead the  parties?  The  jJaintiff  could  not  proceed 
under  the  Summary  Bills  of  Exchange  Act  in  the 
Civil  Bill  Conrt.  [Keogh,  J.— Yoa  might  as  well 
say  that  previously  to  Its  being  passed,  he  could  not 
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have  proceeded  in  the  Civil  Bill  Court  by  a  summons 
and  plaint] 

Monahan,  G.J. — We  shall  not  allow  this  case  to 
stand  over,  because  we  entertain  not  a  shadow  of 
doubt  bat  that  the  ninety-seventh  section  of  the  Com- 
mon Law  Procedure  Act,  1856,  mast  be  incorporated 
with  the  Summary  Bills  of  Exchange  Act ;  and  there- 
fore the  plaintiff  mast  repay  to  the  defendant  this  sum 
of  £15*.,  and  most  pay  the  costs  of  this  motion. 

Rule  accordingly. 


Court  of  tixttyqutr. 

£  Reported  by  L  a  Heaale,  ftq.,  Barrirter-ai-LiwJ 

Fleming  v.  Smith. 

Trespass  quare  clausum  fregit — Plea— Felony — 
Replication — Remission — Demurrer — 5th  Geo.  4, 
ch.  84,  sec.  26. 

In  an  action  of  trespass  quare  clausum  fregit,  a 
plea  that  before  the  cause  of  action  arose*  plaintiff 
was  convicted  of  felony  and  sentenced  to  six  years' 
penal  servitude  is  a  good  plea  in  bcir  of  the  action. 

Also  where  the  cause  of  action  arose  after  conviction, 
a  replication  of  remission  in  answer  to  a  plea  of 
felony  pleaded  to  a  demand  for  a  liquidated  debt  is 
not  sufficient  to  enable  plaintiff  to  maintain  his  ac- 
tion under  the  5th  Geo.  4,  ch.  84,  sec.  26.  I 

This  was  an  action  for  trespass  and  for  £26  money  ( 
had  and  received.  The  summons  and  plaint  contained 
five  coauts:  that  on  a  certain  day  before  the  com- 
mencement of  th's  action  to  wit,  the  14th  of  July, 
1856,  defendant,  without  the  consent  and  against 
the  will  of  the  plaintiff  did  wrongfully  outer  upon  j 
certain  lands  held  by  the  plaintiff  as  tenant  to  de- 
fendant, to  wit,  part  of  the  lands  of  Castleraghan,  in  j 
the  county  Cavan,  and  evicted  plaintiff  from  the  pos-  j 
session,  use,  and  occupation  thereof,  and  kept  the 
plaintiff  so  evicted  to  plaintiff's  damage  of  £8->.  j 
That  defendant  broke  and  eutered  certain  lands  of 
plaintiff,  to  wit,  part  of  the  lands  of  Castleraghau,  in 
the  county  of  Cavan  to  plaintiff's  damage  of  £80. 
Said  plaintiff  complains  that  the  defendant  is  indebted 
to  plaintiff  in  the  sum  of  £26  payable  to  plaintiff  by 
the  defendant  for  mouey  had  and  received  for  the  use 
of  the  plaintiff.  For  money  paid  by  plaintiff  for  de- 
fendant at  his  request.  For  money  found  to  be  due 
ou  an  account  stated.  To  this  defendant  pleaded  as 
to  the  first  count,  a  traverse,  leave,  and  licence, 
and  a  traverse  of  plaintiff's  possession  at  the  time  of 
committing  the  alleged  grievances.  As  to  the  se- 
coud  count  similarly  a  traverse,  leavw,  and  licence, 
and  a  traverse  of  plaintiff's  possession.  And  for  a 
further  defence  to  the  first  and  second  counts,  defen- 
dant by  leave  of  the  court  said,  that  at  the  Commis- 
sion of  Oyer  and  Terminer  and  General  Gaol  Delivery, 
held  at  Trim  in  and  for  the  county  of  Meath  to  wit, 
on  the  26th  February,  1856.  by  the  Right  Honorable 
T.  Lefroy,  then  being  Chief  Justice  of  her  Majesty's 
Court  of  Queen's  Bench  in  Ireland,  and  the  Right 
Honorable  J.  H.  Monahan,  then  being  Chief  Justice 
~*  K«r  Majesty's  Court  of  Common  Pleas  iu  Ireland, 
Lefroy  and  J.  11.  Monahan,   then  and  there 


being  justices  of  oar  Lady  the  Queen,  assigned  to 
preside  at  and  hold  the  said  commission  and  to  deliver 
the  said  gaol  of  the  persons  therein  being,  the  jurors 
of  oar  said  Lady  the  Queen,  then  and  there  being 
sworn  and  charged  to  inquire  for  oar  said  Lady  the 
Queen  and  the  body  of  said  county  of  Meath,  did 
upon  their  oaths,  present  that  the  plaintiff  and  one  T« 
Fleming  on  the  24th  day  of  January,  1856,  iblo- 
niously  did  steal,  take,  and  lead  away  one  colt,  of  the 
goods  and  chattels  of  one  Edward  Murphy,  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided, upon  which  said  indictment  plaintiff  was  then 
and  there  arraigned  and  tried  by  a  jury  of  said 
county  and  was  convicted,  and  be  was  sentenced  to 
six  years1  penal  servitude,  and  alleged  that  the  griev- 
ances complained  of  in  said  first  count  and  the  tres- 
pass complained  of  in  the  second  count  were  commit- 
ted after  the  conviction  aud  before  he  had  endured 
the  punishment,  and  that  by  reason  of  said  convic- 
tion, the  rights  of  action  were  forfeited  to  the  Queen, 
Defendant  further  traversed  the  third,  fourth,  and 
fifth  courts,  and  farther  pleaded  the  conviction.  The 
defence  was  filed  the  21st  of  Jane,  1861,  Hod  plain- 
tiff on  the  following  26th  of  Jnne  filed  a  replication, 
viz.,  that  the  felony  was  not  punishable  with  death, 
aud  that  plaintiff  before  the  commencement  of  this 
action  eudured  the  punishment  adjudged  for  the  same 
in  this,  to  wit,  that  after  sentence  prononnced  and  be- 
fore it  expired,  to  wit,  on  the  7th  January,  1861,  the 
Lords  Justices  of  Ireland  according  to  law  and  the 
custom  of  the  realm  commuted  said  sentence  and 
punishment,  and  that  the  plaintiff  has,  therefore,  en- 
dured the  full  term.  Plaintiff  replied  the  same  to 
the  additional  plea  of  conviction  to  the  third,  fourth, 
and  fifth  counts.  To  this  replication  defendant  de- 
murred, because  it  did  not  show  restitution  of  the 
rights  by  the  crown  to  the  plaintiff;  secondly,  because 
these  rights  having  been  vested  in  the  Qneen  were  not 
restored  by  reason  of  plaintiff's  having  endured  the 
punishmeut ;  thirdly,  because  the  rights  were  not  re- 
stored; fourthly,  because  the  replication  was  uncer- 
tain ;  and  fifthly,  because  it  was  bad  in  substance 
The  points  submitted  to  the  court  were,  that  it  did 
not  appear  by  the  replication  that  there  was  any  res- 
toration by  the  Crown  of  the  right  of  action  in  respect 
of  the  matters  complained  of,  after  the  same  had 
been  forfeited  by  reason  of  the  plaintiff's  conviction 
for  felony,  and  before  the  commencement  of  bis  suit. 
Secondly,  that  the  said  rights  of  action  baring  been 
forfeited  as  aforesaid,  were  not  restored  to  the  plain- 
tiff when  he  endured  or  by  reason  of  his  having  en* 
dured  the  punishment  to  which  he  was  adjudged  for 
felony.  Thirdly,  that  the  said  rights  of  action  having 
been  forfeited  as  aforesaid,  were  not  restored  to  plain- 
tiff when  he  endured  or  by  reason  of  his  having  en- 
dured the  commuted  punishment  in  the  replication 
mentioned. 

Brooke,  Q.  (7.,  (with  him  Lowry),  for  the  defen- 
dant.— Transportation  does  not  mean  the  conveyiug 
the  felon  to  the  place  of  transportation  merely,  bnt 
also  his  remaining  there  daring  the  term  of  transpor- 
tation. A  felon  attainted  is  not  restored  to  his  civil 
rights  till  the  term  expires.  By  attainder,  all  perso- 
nal property  and  rights  of  action  in  respect  of  pro- 
perty accruing  to  an  attainted  felon  before  t>r  after 
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attainder  are  Tested  in  the  Crown*,  and  therefore,  at- 
tainder may  be  well  pleaded  in  bar  to  an  action,  viz^  on 
a  bill  of  exchange  endorsed  to  plaintiff  after  attainder. 
BuUock  v.  Dodds  (2nd  B.  &  Aid.  258);  Hawkins 
PL  of  the  Cr.,  Book  2,  ch.  49,  sec  9;  Bracton, 
Book  3,  ch.  14,  sec  12;  Roberts  v.  Walker  (1  Knss. 
&  Mylne,  752);  where  a  legatee  was  convicted  of 
felony  and  suffered  the  punishment  before  the  legacy 
was  to  vest  in  him,  heid  entitled  thereto,  under  9th 
Geo.  4,  ch.  32,  sec  3.  Stokes  v.  Hoiden  (1st  Keene, 
145).  Toomes  v.  Etherington  (1st  Saunders,  353). 
Doe  v.  Evans  (5  B.  and  C.  584);  the  replication 
here  is  bad,  because  there  was  no  restitution  of  civil 
rights  by  the  Crown.  Counsel  farther  referred  to, 
Stanaforde's  Pleas  of  the  Crown,  B.  3,  p.  188. 

Heron,  Q.C9  (with  him  Boston),  contra  for  plain- 
tiff.— A  debt  doe  by  specialty  is  forfeited  by  outlaw* 
ry  or  attainder,  but  unliquidated  demands  are  not. 
Batty  v.  Fay  (Irish  Term,  Rep.,  511).      Outlawry 
is  pleadable  only  in  abatement,  where  the  damages 
are  uncertain.    Comyn's,  Dig.,  tit.  Abatement,  £.  2., 
and  in  bar  where  the  cause  of  action  is  forfeited  by 
the  outlawry,  Co.  Litt.    128,   b.     By  the  9th  Geo. 
4,  ch.  32,  sec.  3,  and  9th  Geo.  4,  ch.  54,  sec*  33, 
the  commutation  of  the  sentence  entitles  plaintiff  to 
all  the  rights  of  a  pardon  uuder  the  great  seal.     A 
pardon  under  the  sign  mauual   has  not  that   effect. 
Felons  whose  sentences  have  been   remitted  by  the 
Governor  of   the   Penal   Colony,  who   have   subse- 
quently  acquired  property  by  their  own  industry  or 
otherwise,  are  protected  by  5th  Geo.  4,  ch.  84,  sec., 
26.     The  latter  statutes  are  the   16th  &   17th   Vic. 
ch.  99,  &  20th  &  21st  Vic,  ch.  3,  sects.  3   &  6; 
these  statutes  mutatis  mutandis  keep  alive  the  opera- 
tion of  the  5th  Geo.   4th,  and  give  a   remission  of 
punishment,  the  effect  of  enabling  a  plaintiff  to  main- 
tain an  action  for  damage  to  property.    Where  a  con- 
vict receives  a  conditional  free  pardon,  and  subse- 
quently becomes  entitled  as  one  of  a  class  not  pre- 
viously ascertainable  to  a  share  of  personalty,  under 
«  will  made  before  conviction,  he  is  entitled  as  against 
the  Crown  to  the  sh&re—Gough  v.  Davits  (2nd  Kay. 
&  Johnson,  622). 

Per  Curiam. — This  action  was  instituted  to  re- 
cover damages  from  the  defendant  for  trespass  com- 
mitted by  him  in  July,  1856,  in  entering  aud  evict- 
ing plaintiff  from  the  lands  of  Castleraghan,  in  the 
county  of  Cavan.  The  two  first  coonts  in  the  sum- 
mons and  plaint  were  for  trespass  quart  clausum 
Jrtgit;  the  first  count  alleged  the  trespass  to  have 
been  committed  on  land  held  by  plaintiff  as  tenant  of 
defendant ;  the  second  count  was  for  breaking  and  en- 
tering same,  and  the  three  following  were  the  usual 
money  counts,  (the  court  here  stated  the  pleadings 
which  are  given  above).  Respecting  the  replication 
to  the  two  first  counts,  they  are  both  in  trespass, 
fuare  dausumjregit^  and  they  appear  to  be  within 
the  principle  of  the  authorities,  some  of  which  were 
referred  to  at  the  bar,  and  iu  none  of  which  is  the 
law  more  cleafjy  laid  down  than  in  1st  Co.  Litt., 
128,  D.  "  if  the  groaud,"  be  says,  "or  cau?e  of 
the  action  be  forfeited  by  the  outlawry,  then  may  the 
outlawry  be  pleaded  in  bar  of  the  action;  as  in  an 
action  of  debt  detinue,  Ac  But  in  real  actions  or  in 
personal,  where  damages  be  uncertain  (as  in  trespass 


of  battery,  of  goods,  of  breaking  his  close,  and  the 
like),  and  are  not  fortified  by  the  outlawry,  there  the 
outlawry  must  be  pleaded  in  abatement.  That  doc- 
trine is  adopted  in  Comyn's  Dig.,  Abatement,  E.  2. 
In  Lutwycbe,  part  2,  1510,  in  the  case  of  Gierke 
and  wife,  against  Anna  Scroggs,  executrix  of  Sir 
William  Scroggs,  which  was  an  action  for  breach  of 
covenant  in  an  indenture,  outlawry  of  the  plaintiff 
was  pleaded  in  bar  to  the  whole  declaration ;  plain* 
tiffs  counsel  took  exception  to  this  plea,  on  the  ground 
that  the  damages  to  be  recovered  for  breach  in  not 
repairing  the  premises  were  uncertain.  On  the  other 
side,  it  was  said  that  the  rent  reserved  was  forfeited 
to  the  King  by  plaintiff's  outlawry ;  the  court,  how- 
ever, held,  that  the  plea  was  bad  as  to  part,  and  so  as 
to  the  whole.  In  that  case  they  take  notice  of  Webb 
&  Moore,  2nd  Ven,  and  said  that  iu  that  the  duty 
was  the  foundation  of  the  action,  and  the  Lord  Chan- 
cellor in  the  case  in  Irish  Term,  Rep.  514,  takes  a 
distinction  between  actions  in  contract,  though  sound- 
ing in  damages  and  actions  fonnded  on  a  mere  per- 
sonal injury.  As  to  these  two  counts,  therefore,  de- 
fendant is  entitled  to  our  judgment  As  to  the  other 
three,  the  question  turns  on  the  construction  of  the 
Act  of  Parliament  for  the  relief  of  convicts  iu  A  us- 
tralia.  Although  this  party  was  convicted  in  Ireland 
and  sentenced  to  six  years1  penal  servitude,  and  part 
of  the  sentence  was  remitted,  he  is  within  the  pro- 
visions of  the  former  Act  of  Parliament.  Now,  the 
former  Act  of  Parliament,  the  5th  Geo.  4th,  ch.  84, 
sec  26,  recites  that  "  It  often  happens  that  felons, 
nnder  sentence  or  order  of  transportation  iu  New- 
South  Wales  and  the  island  adjacent,  have  received 
from  the  Governor  or  Lieutenant-Governor  thereof, 
remissions,  either  absolute  or  conditional  of  the  whole 
or  some  part  of  the  term  of  their  transportation,  and 
have  by  their  industry  acquired  property,  in 
the  enjoymeut  whereof  it  is  expedient  to  protect 
(hem.  and  the  like  may  happen  in  future  in 
the  same  colony,  and  in  others  to  which  fe- 
lons may  be  transported  under  this  Act."  It  then 
provides  that  it  may  be  lawful  for  a  felon  nnder  sen- 
tence of  transportation,  who  has  received  remission 
from  the  governor  or  lieutenant-governor  of  New  South 
Wales,  or  from  the  governor  or  lien  ten  ant- governor  of 
any  other  colony  authorised  to  grant  the  same,  while 
such  felon  shall  reside  in  a  place  where  he  lawfully 
may,  &c.,  to  maintain  any  action  or  suit  for  the  re- 
covery of  any  property,  real,  personal,  or  mixed,  ac- 
quired by  such  felon  since  bis  or  her  conviction,  and 
for  an/  damages  or  injury  sustained  by  such  felon  since 
his  or  her  conviction,  not  only  in  the  courts  of  the 
colony  where  such  felon  may  lawfully  reside,  but  also 
in  the  courts  of  this  kingdom,  and  of  all  other  his 
Majesty's  dominions,  and  if  the  defendant  shall  plead 
the  couviction,  the  plaintiff  may  reply  the  remission, 
and  have  judgment.  Now,  it  is  argued  for  the  plain* 
tiff  that  the  chose  in  action  was  forfeited  to  the  Crown, 
but  that  by  this  Act  of  Parliament  it  is  divested  out 
of  the  Crown,  and  therefore  he  is  entitled  to  sue.  In 
the  first  place,  see  whether  the  words  carry  the  appli- 
cation of  the  statute  the  way  the  plaintiff  claims ;  it  is 
that  where  a  convict  is  sentenced  to  transportation, 
and  shall  have  received  remission,  snch  a  person  may 
maintain  an  action  for  any  property  acquired  since  his 
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conviction*  Ko  property,  such  as  a  chose  hi  action, 
could  have  been  acquired  after  his  conviction,  bat  here 
the  cause  of  action  arose  subsequent  to  the  conviction 
and  before  the  remission ;  there  is  not  acquisition  un- 
der this  statute,  nor  damage  or  injury.  Damage  can 
be  held  to  arise  on  account  of  money  paid  or  received, 
but  putting  aside  verba]  distinctions,  what  is  the  object 
of  the  Act?  To  encourage  industry,  tliat  when  they 
are  permitted  to  act  for  themselves  they  may  be  able 
to  acquire  property.  There  is  a  very  old  rale  of  con-' 
struing  these  Acts  of  Parliament,  viz.,  the  Crown  must 
be  treated  as  interested,  unless  it  appears  otherwise 
by  necessary  implication.  Now,  consider  whether  there 
is  auything  in  the  section  of  the  Act  of  Parliament  to 
fovce  on  us  the  case  of  the  defendant  It  is  for  the 
recovery  of  any  property  acquired  since  conviction  by 
the  person  to  whom  the  remission  has  been  granted: 
he  must  come  within  the  description  of  one  who  has 
been  convicted,  received  remission,  and  acquired  the 
property  subsequent  to  the  remission.  But  if  the  case 
is  doubtful,  we  must  consider  the  reference  to  the  in- 
terests of  the  Crown,  where  they  may  most  seriously 
affect  the  subject.  By  the  forfeiture  before  remission 
the  chose  in  action  was  vested  in  the  Crown;  the 
Crown  may  have  received  it,  and  may  have  been  paid. 
Is  the  plaintiff  to  bring  an  action  against  the  person 
who  has  already  paid  the  Crown?  If  the  Crown  gave 
the  chose  in  action  to  the  person  from  whom  this  felon 
stole  the  property,  if  it  was  sued  for  by  the  grantee 
of  the  Crown  according  to  the  plaintiff's  argument, 
the  felon,  after  remission  of  his  sentence,  might  have 
brought  his  action  against  the  grantee,  aod  recovered 
from  the  person  who  was  thus  indemnified  by  the 
Crown.  We  must,  therefore,  hold,  that  here  the 
plaintiff  is  not  entitled  to  sue  on  the  grounds  on  which 
he  relies  in  his  replication. 


Court  of  tfrrtatr* 

[Reported  by  W.  R.  MUIer,E*j.fLL>D„  Bkrriater^UUwJ 

In  the  OOQD0  op  Mart  Fitzpatrice,  widow— Jan.  13 

Assignment  of  administration  bond  to  a  petitioner  in 
Chancery — Sanction  of  Matter  necessary — Or  con- 
sent of  all  parties  interested* 

The  court  wilt  not,  without  the  sanction  of  the  Master 
in  Chancery,  or  the  consent  of  the  several  parties 
interested  in  the  fund,  order  an  assignment  of 
an  administration  bond  to  a  person  who  is  a  peti- 
tioner in  a  petition  mitter  in  Chancery,  and  also 
entitled  to  a  share  of  the  assets  of  the  deceased,  the 
petition  being  for  the  administratrion  of  such  as- 
sets, and  the  respondent  being  the  administrator, 
and  a  find  order  having  found  a  sum  due  by  him 
which  couhl  not  otherwise  be  made  available* 

Doctor  Gibbon,  on  behalf  of  John  Ryan,  moved 
that  the  bond  executed  by  Win.  Wall,  the  administra- 
tor and  hi*  sureties,  and  dated  the  9th  Juue,  1 858, 
in  the  district  registry  at  Kilkenny,  should  be  as- 
signed to  the  said  John  Ryau,  in  order  to  put  the 
same  in  suit  against  the  sureties,  pursuant  to  the  88th 
section  of  the  Probate'Act,  20  &  21  Vict.,  c  7&  It 
appeared  from  the  affidavit  of  the  solicitor  for  the  ap- 


plicant that  a  petition  under  the  15th  section  of  the 
Chancery  Regulation  Act,  to  administer  the  assets  of 
Mary  Fitzpatrick,  had  been  fifed  in  Chancery  by  Ryan 
against  the  administrator,  in  which  a  final  order,  dated 
the  4th  March,  1861,  had  been  made  by  Master 
Brooke,  whereby  fie  found  that  the  sum  of  £134  10a. 
3d.  was  still  due  by  the  respondent  as  such  adminis- 
trator, and  he  ordered  that  the  sum  of  £109,  part 
thereof  should  be  forthwith  lodged  by  him  in  court. 
The  debts  due  by  the  deceased,  it  appeared,  were*  all 
paid,  and  the  remaining  fnnds  were  divisible  amongst 
the  petitioner  and  the  other  next  of  kin  of  the  said  de- 
ceased. No  application  had  been  made  to  the  Master 
for  his  direction  to  make  the  present  application,  but 
it  was  contended  that  it  was  the  duty  of  the  petitioner 
to  endeavour  to  realize  the  assets  for  the  parties  en- 
titled, and  if  the  bond  were  assigned  to  him,  he 
would  be  a  trustee  of  the  money  recovered,  and  bound 
to  lodge  the  money  recovered  in  court. 

Keatinge,  J. — If  I  order  an  assignment  of  this 
bond  to  the  applicant,  he  will  be  legally  entitled  to 
receive  the  entire  amount  of  it,  though  he  is  himself 
only  entitled  to  a  portion  of  it  Am  I  to  do  that  with- 
out the  sanction  of  the  Master,  who  perhaps  would 
require  (as  in  the  case  of  receivers)  security  for  the 
due  application  of  the  money  recovered?  You  must 
either  get  the  sanction  of  the  Master,  or  the  consent 
of  all  the  other  persons  who  are  interested  in  the  as- 
sets, before  I  make  the  order. 


fcan&rtJ  ©states  Court 

t  Reported  by  R.  H.  V.  Archer,  Em.,  Banrtiter.at.LAW,  an* 
H.  FawcettTSJ. 

[Before  Judge  Harokeave.] 

In  the  matter  of  John  O'Callaghan,  owner,  Jasw 
Reeves  and  wife,  petitioner. 

Solictor  having  carriage  of  the  proceedings — Solicitor 
for  purchaser — Compensation. 

The  solicitor  having  the  carriage  of  the  proceedings 
cannot  act  as  solicitor  for  the  purchaser  in  a  claim 
for  compensation  against  the  funds,  because  his 
duty  in  the  one  capacity  is  inconsistent  with  his  duty 
in  the  other.  As  solicitor  having  the  carriage  of 
the  proceedings,  it  is  his  duty  to  protect  the  estate 
from  claims  to  compensation,  and  all  similar  de- 
mands, aud  consequently  he  cannot  be  allowed  to 
make  or  support  such  claims.. 

In  tiiis  matter  a  motion  for  compensation  was  made 
by  the  purchaser  ou  the  ground  that  certain  trees  a  poo 
the  lands  purchased  had  been  cut  down  immediately 
before  the  sale.  The  trees  were  felled  by  one  of  the 
tenants  on  the  estate  after  the  purchaser  had  viewed 
the  lands,  but  before  the  sale.  The  purchaser  made  a 
case  that  these  trees  surrounded  and  formed  a  kiud  of 
shelter  to  a  house  upon  the  estate ;  and  be  valued  the 
injury  sustaiucd  by  reason  of  the  trees  being  cut  at 
£150.  But  it  appeared  from  the  evidence  that  the 
house  was,  in  fact,  merely  a  farm  house,  and  that  the 
trees  cut,  eighteeu  in  number,  did  not  serve  any 
useful  purpose,  and  accordingly  the  injury  sustained 
was  trifling.      This  motion  was  brought  forward  by 
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the  solicitor  having  the  carriage  of  the  proceedings, 
though  not  in  that  capacity,  hut  a*  solicitor  for  the 
purchaser. 

Mr.  Brereton  for  the  purchaser. 

Mr.  Flanagan  for  the  owner. 

Judge  Hawks* yk  in  ruling  the  motion  said — The 
purchaser  has  reason  to  complain  of  any  meddling 
with  or  alteration  of  the  property,  however  trifling, 
pending  the  sale,  and  he  is  entitled  to  some  compen- 
cation;  but  the  injury  in  this  case  was  so  trivial  that 
the  dificulty  is  to  ascertain  whether  it  was  sufficient 
to  warrant  a  motion  for  compensation*  And  this 
dearly  shews  that  there  has  been  some  miscarriage  in 
this  ease.  The  notice  of  motion,  I  perceive,  is  served 
on  behalf  of  the  purchaser  by  the  solicitor  who  has  the 
carriage  of  the  proceedings  in  the  matter.  This  is  un- 
doubtedly contrary  to  the  practice  of  the  court  The 
solicitor  who  has  the  carriage  of  the  proceedings  has 
do  right  to  accept  the  trnst  of  solicitor  for  the  pur- 
chaser; his  duiy  in  one  capacity  is  wholly  inconsis- 
tent with  hU  duty  in  the  other.  As  solicitor  having 
the  carriage  of  the  proceedings,  it  is  primarily  his  duty 
to  investigate  all  claims  to  compensation,  and  to  pro- 
tect the  estate  from  demands  of  this  nature.  In  fact, 
this  is  so  much  his  duty,  that  the  court  will  not  allow 
any  other  party  to  assume  it  or  to  intervene,  without 
obtaining  the  leave  of  the  court  If  the  solicitor  ha- 
ving the  carriage  of  the  proceedings  bad  done  his  duty 
in  this  case,  this  claim  for  compensation  would  have 
been  amicably  and  easily  settled.  The  solicitor  would 
have  investigated  the  claim,  and,  with  the  sanction  of 
the  court,  offered  a  small  sum  for  compensation, 
which  would  most  probably  have  been  readily  accepted, 
and  the  estate  not  burdened  with  the  costs  of  a  compen- 
sation motion.  [The  Solicitor  having  the  carriage 
of  the  proceedings.-^X  did  not  think  that  I  was  at  all 
neglecting  my  duty  in  bringing  forward  this  motion. 
I  looked  upon  my  duties  as  solicitor  having  the  car- 
riage of  the  proceedings  as  virtually  discharged  and  at 
an  end.  The  final  schedule  has  been  settled,  and  the 
fund  which  remains  in  court  is  the  surplus  subject 
only  to  the  claims  of  certain  tenants  and  the  annui- 
tant] I  certainly  cannot  look  upon  this  case,  as 
dosed  yet;  the  duties  of  the  solicitor  having  the  car- 
riage of  the  proceedings  cannot  be  regarded  as  alto* 
gether  ceasing  until  the  matter  is  finally  wound  up.  The 
order  I  must  make  on  the  motion  will  be  to  declare 
the  purchaser  entitled  to  £15  compensation,  but  no 
costs,  inasmuch  as  the  estate  would  not  have  been 
hardened  with  any  coats  if  the  claim  for  compensation 
had  been  made  to  the  solicitor  having  the  carriage  of 
the  proceedings  acting  in  his  proper  capacity. 


[Before  Judge  Habgbiavi.] 
Ik  the  matter  of  Loftus  A.  Tottenham,  owner; 

EX  PARTE  TaCMAJB  GoODttSOH,  PEnriOJIEB. 

Practice — Motion  by  the  owner  for  ike  carriage  of 
the  proceeding*,  the  order  for  sale  not  being  made 
absolute,  and  a  large  arrear  of  interest  being  due  to 
the  petitioner. 

A  motion  for  the  carriage  of  the  proceeding*  cannot 
be  made  before  the  order  for  sale  hoe  been  made 


The  court  wUl  not  transfer  the  carnaje  of  the  pro- 


ceedings to  the  owner  where  there  is  a  large  arrtar 

oj  interest  due  on  the  petitioner's  demand, 
The  court  will  not  grant  any  indulgence  to  the  ownet\ 

as  against  the  petitioner,  where  the  interest  on  the 

petitioner's  demand  is  in  arrear. 
This  was  a  motion  by  the  owner  that  the  carriage  of 
the  proceedings  should  be  given  to  him  on  the  groupds 
which  are  stated  in  the  argument  The  petitioner 
was  a  puisne  incumbrancer  of  the  owners,  bis  demand 
being  No.  18  in  the  schedule  of  incumbrances  attached 
to  the  petition.  The  demand  of  the  petitioner  was 
based  upon  a  judgment  recovered  by  him  against  the 
owner  in  185%  but  it  did  not  appear  to  have  been 
registered  as  a  mortgage  until  1861.  And  from  the 
petition  it  appeared  that  a  large  arrear  of  interest, 
amounting,  to  £261  18s.  8d.,  was  due  on  the  judgment, 
the  principal  sum  being  £421  15a,  Id. 

Mr.  Pilkington  (with  him  Mr*  Levinge)  for  the 
owner.  —The  debts  upon  this  estate  have  been  chiefly 
created  by  the  present  owner,  who  being  tenant  in  tail 
in  remainder,  during  his  father's  lifetime,  was  under 
the  necessity  of  raising  money,  and  had  recourse  to 
persons  in  London  for  that  purpose.  In  some  in- 
stances, he  gave  security  for  three  times  the  amoMt 
he  actually  received.  In  met,  (here  is  a  suit  now 
pending  before  Vice  Chancellor  Wood  to  impeach  the 
principal  incumbrance  on  this  ground.  It  is,  there- 
fore, evident  that  the  owner  has  a  peculiar  interest  in 
the  management  of  the  sale  in  this  case.  The  estates 
lie  in  four  different  counties,  and  the  title  to  each  es- 
tate is  distinct.  The  title  deeds  aud  leases  are  in  the 
owner's  possession;  his  solicitor  has  investigated  the 
title,  made  searches,  and  to  some  extent  prepared*  an 
abstract  of  the  title.  He  has  also  peculiar  informa- 
tion, which  would  enable  him  to  carry  on  the  sale  ad- 
vantageously, acquired  in  a  negotiation  for  a  loan. 
There  will  be  a  considerable  surplus  even  making  the 
calculation  as  the  charges  now  stand  in  the  schedule 
to  the  petition,  but  we  shall  greatly  reduce  those 
charges.  There  can  be  no  doubt  the  petitioner  will 
be  paid.  The  petition  has  not  been  carefully  prepared ; 
it  has  been  put  hastily  on  tho  file.  It  is  stated  in  the 
petition  that  the  owner  is  seized  in  fee  of  the  lands. 
This  is  an  error;  he  is  only  tenant  in  tail  It  is  not 
necessary  to  refer  the  court  to  authorities  to  establish 
that  the  court  is  in  the  habit  of  giving  the  carriage  of 
the  proceedings  to  the  owner,  where  he  has  peculiar 
advantages  enabling  him  to  conduct  the  proceedings 
speedily  to  a  sale,  and  where  there  will  be  a  surplus. 
This  proposition,  however,  is  clearly  established  by 
the  cases  collected  in  Macnevin's  Practice,  pp.  90,  9& 

Mr.  Warren  (with  Mr.  Tandy)  for  the  petitioner. 
— This  motion  is  altogether  irregular.  The  conditional 
order  for  sale  has  not  been  made  absolute  yet 

Judge  Haboreave. — If  the  order  for  sale  has  not 
been  made  absolute,  the  motion  is  certainly  prema- 
ture. Cause  may  yet  be  shown  against  the  order  fly 
sale,  and  the  petition  be  dismissed.  Besides  the  owner 
by  bringing  forward  his  motion  at  so  early  a  stage, 
deprives  the  court  of  the  means  -of  deciding  who  is  the 
proper  party  to  have  the  carriage  of  the  proceedings  if 
it  is  to  be  taken  from  the  petitioner.  It  gives  the 
owner  an  unfair  advantage  over  his  creditors, — for  no 
appearances  bare  yet  been  entered  in  the  matter. 
The  court  discourages  patties  entering  appearances  be- 
fore the  order  for  sale  b  made  ataolnte.    Tfce 
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gagee  may  wish  to  have  the  carriage  of  the  proceed- 
ings; I  could  not  give  it  to  the  owner  behind  his  back. 
The  mortgagee  may  have  possession  cf  the  title  deeds 
— the  owner  says  not,  bnt  the  mortgagee  is  not  here 
to  make  his  case.  I  find  also  on  looking  at  the  peti- 
tion that  there  is  a  large  arrear  of  interest  dne  to  the 
petitioner.  The  court  certainly  will  not  take  the  car- 
riage of  the  proceedings  from  the  petitioner  where 
there  is  a  large  arrear  of  interest  due  to  him.  -  I 
wonld  suggest  to  the  owner  that  he  had  better  pay 
the  arrear  of  interest  due  to  the  petitioner  before  the 
motion  is  brought  forward  again.* 

Order — No  rule;  the  motion  not  to  be  re-entered 
until  a  week  after  the  order  for  sale  has  been 
made  absolute;  and  notice  of  the  motion,  if  re- 
entered, to  be  given  to  all  parties  who  shall 
have  entered  appearances  in  the  matter.  The 
owner  to  pay  the  costs  of  this  day. 

In  re  the  assignees  of  John  Frewen,  or  William 
anp  Mart  Frewen,  owners;  Matthew  Gonolly 

AND  ANOTHER,  PETITIONERS. 

Practice— Costs  given  personally  against  the  solicitor 
of  parties  moving* 

Where  the  solicitor  for  the  owners,  not  having  the 
carriage  of  the  proceedings,  filed  an  objection  im- 
peaching certain  tenants*  leases,  without  the  leave  of 
the  court,  and  served  a  notice  of  motion  that  the 
objection  be  allowed,  and  the  leases  set  aside  accord- 
ingtyt  and  it  appearing,  the  objection  having  been 
overruled  on  the  merUs,  that  the  owners  were  unable 
to  pay  the  costs  incurred  by  the  tenants,  the  court 
made  the  solicitor  personally  liable  for  the  costs, 
as  this  was  a  proceeding  clearly  contrary  to  the 
practice  of  the  court. 
The  solicitor  having  the  carriage  of  the  proceedings  is 
the  only  person  who  can  take  any  active  steps  towards 
the  sale  in  a  matter,  unless  the  court,  in  any  par- 
ticular case,  shall  otherwise  direct 
In  this  matter  thu  final  notice  to  tenants  was  duly 
served  by  the  solicitor  having  the  carriage  of  the  pro- 
ceedings, and  certain  leases  were  returned  therein  as 
valid,  and  affecting  the  lands.    These  leases  were 
made  by  John  Frewen,  whose  assignees  are  named 
as  owners  in  the  alternative  with  William  Frewen  and 
Mary  Frewen.     William   Frewen  and  Mary  Frewen 
filed  an  objection,  which,  in  form,  wa?  an  objection  to 
the  final  notice,  impeaching  these  leases,  on  the  ground 
that  they  were  made  by  John  Frewen  in  derogation 

#  It  may  perhaps  be  useful  to  observe  here  that  the  court 
will  not  ((rant  any  favor  to  the  owner  as  against  the  petitioner, 
where  the  interest  on  the  petitioner's  demand  is  in  arrear. 

In  John  James  Redmond's  Estate,  the  owner  brought  for- 
ward a  motion  to  stay  the  proceedings  for  two  months,  on  an 
undertaking  to  pay,  in  the  meantime,  the  amount  of  the  pe- 
titioner's demand.  This  motion  was  instituted  with  a  view  of 
dismissing  the  petition.  In  ruling  the  motion,  Judge  Har- 
greave  said, 4*  It  appears  from  the  petition  that  their  is  an  ar- 
frear  of  interest  due  on  the  petitioner's  mortgage.  This  ar- 
rear of  interest  mnst  be  paid  before  the  court  will  stay  the 
proceedings.  The  mortgage  is  put  in  settlement,  and 
possibly  the  interest  forms  the  income  of  the  parties,  on 
which  they  depend  for  their  existence.  I  may  say  it  has  now 
become  the  practice  of  the  court  never  to  grant  any  indul- 

Snce  to  the  owner  where  he  hue  allowed  the  interest  to  ran 
lo  arrear.  If  the  owner  will  now  undertake  to  nay  this  ar- 
esar  of  interest  within  ten  days,  the  motion  may  be  granted, 
bat  on  no  other  conditio*,* 


of  the  power  of  leasing  given  him  by  the  settlement 
under  which  he  derived  his  interest  in  the  lands,  and 
objecting  to  the  final  notice  on  certain  other  grounds. 
This  objection  was  filed  without  obtaining  the  leave  of 
the  court  for  that  purpose,  notwithstanding  that  such  a 
coarse  was  plainly  usurping  the  functions  of  the  soli- 
citor having  the  carriage  of  the  proceedings — in  fact, 
not  only  usurping  his  functions,  but  taking  quite  an 
opposite  course  of  proceeding  to  him.  For  the  peti- 
tioner's solicitor,  had,  no  doubt,  ascertained  that  the 
leases  were  valid  and  existing  leases  on  the  lands,  or 
he  would  not  have  returned  them  as  such  in  the  final 
notice.  Other  objections,  not  material  to  the  present 
case,  were  filed  by  tenants  objecting  to  the  statement 
of  their  tenancies  as  set  ont  in  the  final  notice.  The 
matter  was  entered  in  the  list  by  the  solicitor  having 
the  carriage  of  the  proceedings,  in  the  usual  course,  to 
dispose  of  the  tenants9  objections  preliminary  to  the 
settlement  of  the  rental  The  solicitor  for  the  owners, 
William  and  Mary  Frewen,  seems  further  to  have 
misapprehended  the  practice  of  the  court,  for  he  ap- 
pears to  have  thought  that  the  conrt  would  dispose  of 
the  objections  filed  by  him  in  the  absence  of  the  te- 
nants, whose  leases  he  sought  to  impeach.  The  own* 
era'  solicitor,  however,  having  obtained  the  opinion  of 
the  court  on  this  point,  and  the  case  having  been  ad- 
journed for  a  few  days,  the  matter  finally  came  on  for 
hearing  on  the  18th  of  November  last;  and  the  ob- 
jections having  been  opened,  and  counsel  for  the  te- 
nants heard  in  support  of  their  leases  as  returned  upon 
the  final  notice,  the  objections  were  found  to  be  wholly 
untenable.  It  then  appeared  that  William  and  Mary 
Frewen  were  nnable  to  pay  the  costs  incurred  by  the 
tenants  consequent  on  this  objection. 

Mr.  D.  C.  Heron  (with  Mr.  Ndigan)  for  the 
owners. 

Mr.  Charles  Barry  for  the  petitioners* 

Mr.  Murphy  for  the  tenants. 

Judge  Harqreavb,  in  giving  judgment  said — 
These  objections  have  been  filed  by  the  owners  in 
contravention  to  the  well-established  practice  of  the 
court.  It  is  well  known  that  no  active  steps  can  be 
taken  in  the  proceedings  in  a  matter  by  anyone  except 
the  solicitor  having  the  carriage  of  the  proceedings, 
unless  the  leave  of  the  court  be  first  obtained.  If  the 
court  allowed  third  parties  to  interfere,  at  their  own 
pleasure,  in  the  proceedings,  it  would  be  almost  im- 
possible to  proceed  to  a  sale  at  all.  We  might  have 
the  owner  taking  one  course,  and  the  petitioner  ano- 
ther, as  in  fact  happens  in  this  case.  If,  in  a  parti- 
cular case,  it  appears  advisable  that  the  owner,  or  any 
other  party,  should  intervene  in  the  proceedings,  the 
court  will  give  him  leave  to  do  so,  on  a  a  proper 
application  being  made  for  the  purpose.  Moreover,  it  is 
quite  clear  that  if  the  owners  in  this  case  had  applied 
for  liberty  to  file  objections  to  the  final  notice,  the 
court  wonld  have  put  them  under  terms  to  give  secu- 
rity for  costs,  probably  repairing  a  sum  of  money  to 
be  lodged  in  conrt  As  these  objections  were  filed 
by  the  solicitor  for  the  owners,  witbont  obtaining  the 
leave  of  the  court,  contrary  to  the  practice  of  the 
conrt,  I  must  make  him  personally  liable  for  the  costs. 
Accordingly,  the  order  will  be  to  overrule  the  objec- 
tions with  costs  to  the  tenants  to  be  paid  by  the  soli* 
citor  for  the  owners.  Tho  petitioner's  coats  to  bt 
coats  in  the  matter. 
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Court  of  Appeal,   in  etfjaturr£* 

[Repotted  by  Cbark*  H.  Foot,  Eiq.,  Bwilflov^t-UwO 

[Before  thb  Lord  Chancellor  and  the  Lord  Jus- 
tick  op  Appeal.] 

Alexander  v.  Alexander—^/"^  12,  13. 

Executors — Arrears  of  rent — Sale  of. 

Ay  being  tenant  for  life,  with  remainder  to  B  for  life, 
of  certain  estates,  by  his  wUl  empowered  his  executors 
"  to  pay  and  satisfy  any  debts  owing  or  clamed  to 
be  owing  by  or  from  the  testator  or  his  estate,  and 
any  liability  to  which  he  or  his  estate  ought  to  be  sub- 
jecty  and  to  accept  any  composition,  or  any  security, 
real  or  personal,  for  any  debt  or  debts  owing  to  him 
or  his  estates,  and  to  allow  such  time  for  the  pay- 
ment of  any  such  debts,  or  composition  for  a  debt, 
either  with  or  without  taking  security  for  the  same, 
as  should  be  reasonable,  and  also  to  compromise  and 
compound,  or  submit  to  arbitration  and  settle,  all 
debts,  accounts,  transactions,  matters,  and  things 
which  should  be  owing  from  or  to  him  or  his  estate, 
or  be  depending  or  otherwise  between  the  testator  or 
his  executors  and  any  other  person  or  persons,  and 
generally  to  act  in  relation  to  the  premises  in  such 
manner  as  they  should  think  expedient,  without  being 
liable  for  any  loss  which  might  be  occasioned  thereby. n 
The  executors  of  A  sold  arrears  of  rent,  amounting 
to  £45,000,  to  B,  the  incoming  tenant  for  life  of 
the  estate,  for  i20,000.  Held,  that  under  the  above 
douse  the  executors  were  not  empowered  to  sell  ar- 
rears of  rent. 

That  under  the  circumstances  they  had  not  exercised 
proper  deliberation,  nor  made  sufficient  investigation 
into  the  condition  of  the  estate. 

That  they  were  doubly  bound  to  have  exercised  caution 
in  the  sale,  from  the  fact  of  the  legatees  of  the  ar- 
rears being  minors  and  wards  of  court. 

And  that  as  all  the  arrears  were  collected  by  one  of 
the  executors  who  had  been  appointed  agent  to  B, 
the  only  measure  of  the  executors9  liability  was  the 
difference  between  the  amount  actually  collected  and 
the  price  at  which  the  arrears  had  been  sold. 

This  case  came  before  .the  coqrt  upon  cross  appeals 
under  the  following  circumstances: — Bruce  Richard 
Yiscount  O'Neill  (deceased),  under  the  wills  of  John 
Viscount  O'Neill,  his  father,  and  Charles  St.  John 
Earl  O'Neill,  his  brother,  was  entitled  to  large  estates 
in  the  County  of  Antrim,  for  his  life,  with  remainder 
to  his  first  and  other  sops  in  tail,  with  remainder  to 
the  Rev.  William  Chichester,  now  the  Rev.  William 
Chichester  O'Neill,  for  his  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  with  remainders  over. 
Brace  Richard  Viscount  O'Neill  was  never  married, 
and  on  the  9th  of  February,  18$4,  he  made*  his  last 
will,  and  thereby  after  divers  bequests  "  he  gave  and 
bequeathed  all  the  rest,  residue  and  remainder  of  all 
Jus  property  and  effects,  real  and  persona)  of  every 
Jrind  and  description,  including  therein  all  timber  and 
frees  to  which  he  was  entitled,  and  all  rents  and  ar- 
rears of  rent  which  might  be  due  to  him  at  the  time 
of  his  decease,  unto  Henry  Alexander  (one  of  the  res- 
pondents), upon  trust  to  sell,  call  in,  and  convert  the 
same  into  money,  and  pay  thereout  his  funeral  and 


testamentary  expenses  and  debts,  and  the  pecuniary 
legacies  therein  before  bequeathed,  and  after  such  pay- 
ments to  stand  and  be  possessed  of  and  interested  in 
the  residue  of  such  money  upon  trust  for  Robert 
Jackson  Alexander  and  John  Staples  Alexander  (the 
petitioners),  in  equal  shares."    The  testator  appointed 
the  respondents,  Henry  Alexander  and  Henry  Stanley 
M'Clintock,   executors,   and  Henry  Alexander   the 
trustee  of  his  will.     He  further  authorized  his  execu- 
tors, "  to  pay  and  satisfy  any  debts  owing  or  claimed 
to  be  owing  by  or  from  him  or  his  estate,  and  any  lia- 
bility to  which  he  or  his  estate  ought  to  be  subject, 
and  to  accept  any  composition,  or  any  security  real  or 
personal  for  any  debt  or  debts  owing  to  him  or  his 
estates,  and  to  allow  such  time  for  the  payment  of  any 
such  debts,  or  composition  for  a  debt,  either  with  or 
without  taking  security  for  the  same  as  should  be  rea- 
sonable, and  also  to  compromise  and  compound  or 
submit  to  arbitration,  and  settle  all  debts,  accounts, 
transactions,  matters'  and   things   which   should   be 
owing  from  or  £o  him  or  his  estate,  or  be  depending 
or  otherwise  between  him  or  his  executors,  and  any 
other  person  or  persons,  and  generally  to  act  in  rela- 
tion to  the  premises  in  such  manner  as  he  or  they' 
should  think  expedient,  without  being  liable  for  any 
loss  which  might  be  occasioned  thereby.9'     Viscount 
O'Neill  died  on  the  12th  of  February,  1855,  and  on 
his  death  the  .Rev.  William  Chichester  O'Neill  became 
entitled  to  all  his  estates  as  tenant  for  life.     Henry 
Stanley  M'Clintock  had  been  the  land  agent  of  the 
testator  from  April,  1851,  down  to  the  time  of  his 
death,  and  shortly  afterwards  was  appointed  agent  to 
the  Rev.  William  C.  O'Neill.    Shortly  after  the  death 
of  Viscount  O'Neill,  Henry  Alexander  came  to  Shane's 
Castle,   an<J   witlj    the    privity  of    Henry    Stanley 
M'Clintock,  entered  into  a  negotiation  with  the  soli- 
citor of  William  Chichester  O'Neill,  for  the  sale  to 
him  of  all  the  rent  and  arrears  of  rent  due  to  Viscount 
O'Neill  or  his  executors  upon  the.  estates.     On  the 
28th  of  March,  1855,  a  deed  was  executed  between 
Henry  Alexander  and   Henry   Stanley   ty'CIintock, 
therein  described  as  the  executors  of  Viscouut  O'Neill, 
of  the  one  part,  and  the  Rev.  William  Chichester 
O'Neill  of  the  other  part.     By  which  after  reciting 
that  Viscount  O'Neill  had  been  tenant  for  life  of  cer- 
tain estates'  to  which  William  Chichester  O'Neill  was 
then  entitled  for  his  life,  and  that  at  the  time  of  the 
death  of  the  Viscount,  there  were  due  to  him  arrears 
of  rents,  amounting  to  the  snm  £45,379  is.  6d.,  the 
particulars  of  which  were  set  forth  in  the  schedule 
thereto,  exclusive  of  the  apportionment  of  the  accruing 
gales  to  which  the  Viscount  was  also  entitled ;  and 
reciting  the  will  of  Viscount  O'Neill ;  and  that  Henry 
Alexander,  and  Henry  Stanley  M'Clintock,  as  such 
executors,  and  in  pursuance  of  the  powers  given  them 
by  the  will,  ha<J  agreed   with   William  Chichester 
O'Neill  for  the  sale  to  him  of  all  the  arrears  of  rent 
so  duo  op  to  the  1st  of  November,  185  4,  together 
with  the  apportioned  part  of  the  rents,  with  all  the 
remedies  or  powers  which  the  executors  might  have 
claimed  or  exercised  for  the  recovery  thereof,  for  the 
price  or  sum  of  £20,000,  to  be  paid  by  such  instal- 
ments as  were  therein  mentioned;  hut  without  interest 
in  the  meantime,  except  in  case  of  default  of  payment, 
as  therein  provided.     It  was  witnessed,  that  in  eonjfr 
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deration  of  the  sum  of  £20,000,  Henry  Alexander,  and 


Henry  Stanley  M'Clintock,  as  such  executors,  aud  in   that  the  sale  of  the  rents  was  invalid,  improvident, 


pursuance  of  the  powers  for  that  purpose  given  to 
them  by  the  will  granted  and  assigned  to  William 
Chichester  O'Neill,  all  the  arrears  of  rent  of  all  the 
estates,  due  np  to  the  1st  of  November,  1854,  parti- 
cularly described  in  a  schedule  to  the  deed,  together 
with  all  the  apportioned  rent;  and  in  consideration 
thereof  William  Chichester  O'Neill  covenanted  to  pay 
the  executors  the  said  sum  of  £20,000,  by  six  instal- 
ments, viz: — 3,000&  on  the  1st  day  of  Mareh,  1856; 
3,000*.  on  the  1st  day  of  March,  1857;  3,0001.  on 
the  1st  day  of  March,  1858;  3,000/.  on  the  1st  day 
of  March,  1859;  4,000/.  on  the  1st  day  of  March, 
1860:  4,000/L  on  the  1st  day  of  March,  1861 ;  but 
without  interest,  unless  any  instalment  should  remain 
unpaid  for  the  space  of  one  month  after  the  day  of 
payment,  in  which  case  it  was  provided  such  instal- 
ment should  bear  interest  from  the  day  of  such  in- 
tended paymeut  at  £5  per  cent.  And  after  providing 
for  the  payment  of  the  instalments  in  case  of  the 
death  of  Mr.  O'Neill,  the  executors  constituted  William 
Chichester  O'Neill,  their  attorney,  to  sne  for  and  re- 
cover the  arrears.  By  the  schedule  to  the  deed  it  ap- 
pears, that  np  to  the  1st  of  November,  1853,  there 
were  arrears  due  on  the  estates  amounting  to 
£14,128  3s.  lid. ;  that  the  gross  year's  rent  np  to 
the  1st  of  November,  1854,  amounted  to  £39, 1 32  7s. 
lid.,  of  which  there  had  been  recovered  £7,350  9s. 
2d. ;  and  that  after  that  snm  and  all  deductions,  there 
remained  for  the  year's  rent  ending  1st  of  November, 

1854,  the  balauce  of  £31,251  3s.  7d.,  which  with 
the  arrear  of  £14,128  3s.  lid.,  made  a  total  of 
£45,379  7s.  6d,  exclusive  of  the  apportioned  part 
of  the  rents  for  the  period  which  elapsed  from  the  1st 
pf  November,   1854,  np  to  the  12th  of  February, 

1855.  On  the  30th  of  April,  1858,  the  respondents, 
as  executors  of  Viscount  O'Neill,  filed  their  cause  pe- 
tition in  the  Court  of  Chancery  against  the  petitioners, 
who  are  the  sons  of  Nathaniel  Alexander  (deceased), 
and  minor  wards  of  the  Court  of  Chancery,  praying 
for  an  administration  of  the  testator's  estate,  under 
the  direction  of  the  court;  on  the  14th  of  May,  1858, 
the  petition  was  referred  to  Master  Brooke.  Edmund 
Francis  Leslie  and  William  FitawUliam  Lenox 
Conyugham,  the  guardians  of  the  minors,  were  ap- 
pointed guardians  ad  litem.  On  the  3rd  of  December, 
1858,  the  executors  filed  a  charge  statiug  (among 
other  things)  that  the  arrears  amounted  to  £45,379 
7s.  6tL,  and  that  they  had  assigned  the  same,  together 
with  the  apportioned  rents  to  William  Chichester 
O'Neill,  and  that  three  of  the  instalments  had  been 
paid.  On  the  7th  of  January,  1859,  a  discharge 
was  filed  by  the  minors  petitioners,  in  which  they 
charged  that  the  executors  had  no  power  to  make  such 
assignment,  and  submitted  that  they  ought  to  be 
charged  with  the  whole  amount  of  such  arrears  and 
apportioned  rents,  or  with  so  much  thereof  as  without 
their  wilful  fault  they  could  have  received.  On  the 
2nd  of  November,  1859,  the  Master  ruled  that  with- 
out an  independent  suit  or  cross  petition  filed  for  the 
purpose  of  charging  the  executors  with  wilful  default, 
it  was  not  competent  for  him  to  adjudicate  on  the 
case  made  by  the  minora  in  the  pending  suit.  On  the 
3rd  of  January,   I860,   Robert  Jackson  and  John 


Staples  Alexander  filed  their  petition;  and  charged 


and  injurious  to  the  petitioners  as  residuary  legatees 
of  Viscount  O'Neill,  and  that  the  respondents,  if  they 
used  due  diligence,  might  have  recovered  the  whole  of 
the  rents  and  arrears  of  rents.     And  having  stated 
their  willingness  to  adopt  the  general  account  taken  in 
the  administration  suit9  they  prayed  that  an  account 
might  be  taken  of  Viscount  O'Neill's  real  and  personal 
estate,  and  in  particular  an  account  of  the  arrears  ard 
apportioned  gale:  that  it  might  be  declared  that  re- 
spondents were  not  authorised  to  sell  arrears,  and  that 
they  might  be  charged  with  the  full  amount,  or  so 
much  as  without  wilful  default  they  could  have  col- 
lected.    The  respondents  on  the  30th  of  April,  1860, 
filed  their  first  answering  affidavit  to  the  petition ; 
and  thereby  they  stated  (amongst  other  things),  that 
after  the  death  of  Viscount  •O'Neill,  Henry  Stanley 
M'Clintock  caused  to  be  made  out  for  Henry  Alexan- 
der, a  statement  of  the  arrears  of  rent  doe  at  the 
death  of  the  Viscount,  and  chat  the  arrears  amounted 
to  £45,379  7s.   &L,  of  which  the  sum  of  £14,128 
3s.  1 1  d.,  consisted  of  an  arrear  due  np  to  the  )*t  of  No- 
vember, 1853;  that  the  tenancies  which  appeared  on 
the  rent  books  of  the  estates,  amounted  to  2,52b  in 
number,  and  that  in  many  instances  three  or  four 
holdings  were  entered  as  one  tenancy  on  the  books. 
They  atated  that  af  the  2,628  tenancies,  Above  900 
were  held  at  rents  less  than  £10  a-year,  more  than 
1,000  were  held  at  rents  between  £10  and  £20  s 
year,  more  than  300  at  rents  between  £20  and  £30 
a-year,  and  the  residue  at  rents  above  £30  a-year. 
And  they  stated  that  after  the  death  of  Viscount 
O'Neill,  Henry  Alexander  remained  for  a  fortnight  at 
Shane's  Castle,  and  that  the  negotiation  then  took 
place  between  Henry  Alexaader,  as  such  trustee  and 
executor,  with  Mr.  Leonard  Dobbin,  as  solicitor  for 
the  Rev.  Win.  Chichester  O'Neill,  and  that  the  respon- 
dents, during  such  negotiation,  were  fully  convinced  that 
they,  both  as  executors,  and  Henry  Alexander,  a* 
trustee  under  the  provisions  of  the  will,  ware  autho- 
rised to  sell  the  arrears  to  William  Chichester  O'Neill, 
and  they  stated  their  conviction,  that  haviug  regard 
to  the  difficulty  of  collecting  any  considerable  portion, 
and  the  impossibility  of  realising  the  greater  portion 
thereof,  and  the  expenses  connected  with  any  pro- 
ceedings to  collect  the  same,  a  judicious  sale  thereof* 
to  William  Chichester  O'Neill,  was  the  most  ex- 
pedient  course   for    them    to    adopt      They  also 
stated  that   Mr.  Leonard   Dobbin  at  first    offered 
5s.  in  the    pound    for    the    arrears,    which    offer 
was  declined;    that  after  considerable    negotiation, 
Dobbin  offered  £18,000  which  was  also  declined,  and 
that  eventually  Henry  Alexander  agreed  to  accept 
£20,000,  payable  by  instalments,  for  the  arrears  to- 
gether with  the  proportion  of  the  current  gale,  the 
sum  of  £20,000  being  intended  to  cover  the   said 
proportioned  part;  and  the  respondent  Henry  Alex- 
ander thereby  stated  (the  respondent  Henry  Stanley 
M'Clintock  believing  it  to  be  true),  that  at  the  time 
of  such  arrangement  he  did  not  know  the  exact 
amount  of  the  proportion  of  the  current  gale,  but  the 
said  sum  of  £20,000  was  accepted  for  the  same. 
William  Chichester  O'Neill  undertaking  to  keep  down 
all  charges  on-  the  estates  for  the  current  half-year; 
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they  also  stated  that  the  former  agent  of  the  O'Neill 
estates,  the  Hon.  George  Handcock,  had  recommended 
Henry  Alexander  to  accept  the  sum  of  £20,000; 
and  that  they  believed  the  said  sam  of  £20,000  was 
more  than  they  themselves  could  have  collected,  tak- 
ing into  account  the  difficulty  and  expense  of  such 
collection,     and    the  obstacles  which  the  landlord 
of  the  estate  was  able  to  throw  in  the  way  of  the  re- 
spondents In  such  collection,  by  enforcing  payment 
of  tho  rents  doe  to  him  as  landlord,  and  otherwise; 
that  the  legal  estate  was  outstanding  in  mortgagees, 
who,  as  the  respondents  believed,  wonld  have  taken 
steps  by  the  appointment  of  a  receiver,  or  otherwise 
to  cause  the  rents  of  the  estate  to  be  paid  to  them, 
in  case  the  respondents  had  endeavoured  to  collect 
the  arrears;    that    the    Rev.    William    Chichester 
O'Neill  had  possession  of  the  leases  and  rent-books, 
and  other  evidence  of  the  tenancies,  and  that  the 
legal  and  other  difficulties  arising  from  these  several 
circumstances  would  have  presented  obstacles  of  the 
most  serious  description  to  the  collecting  any  portion 
of  the  said  arrears.     The  respondents  also  declared, 
that  in  making  this  sale  they  were  guided  by  a  know- 
ledge of  what  had  occurred  in  connection  with  the 
arrears  on  the  Monntcashel  estate*  which  adjoined 
the  O'Neill  estate;    upon  the  sale  of  the  former 
estates,  in  the  Incumbered  Estates  Court,  in  1850, 
the  arrears  were  sold  for  8s.  in  the  pound,  but,  not- 
withstanding every  legal  effort,  no  more  than  2s.  in 
the  pound  had  been  recovered.     Also,  that  at  the 
death  of  John  Earl  O'Neill  in   1841,  there  was  an 
arrear  of  £51,1 19  7s.  Id.  due  on  the  O'Neill  estate, 
and  that  in  a  certain  suit  of  Godley  v.  CPNeiU,  which 
was   instituted  for  the  administration  of  the  Earl's 
estate,  it  had  been  reported  by  the  Master  that  such 
an  arrear  was  irrecoverable,    that  that  report  was 
confirmed  by  the  Lord  Chancellor,  and  that  Henry  Alex- 
ander knew  of  and  was  influenced  by  that  fact     The 
said  respondents  also  charged  that  there  existed  a 
npirit  of  combination  among  the  tenantry  of  the 
O'Neill  estates,  which  would  have  rendered  it  difficult 
to  recover,  in  respect  of  the  arrears,  a  sum  equal  to 
that  received  from  the  said  William  O'Neill,  and  that 
the  tenantry  expected  these  arrears  to  be  forgiven,  as 
they  were  before.     They  also  submitted,  that  in  this 
sale  they  had  exercised  the  discretion  which  they  pos- 
sessed bona  fide  and  judiciously,  and  for  the  benefit  of 
the  petitioners,  and  that  they  believed  they  could  not 
themselves  have  collected  so  large  a  sum  as  they  would 
receive  under  the  agreement.     Several  affidavits  were 
made  on  both  sides  by  persons  who  were  acquainted 
with  the  condition  of  the  O'Neill  estates  and  the 
tenantry  thereon*    The  Hon.  George  Handcock  made 
an  affidavit  in  the  administration  suit,  in  which  he  de- 
posed that  he  had  been  agent  of  the  O'Neill  estates 
for  nearly  twenty  years,  down   to  the  year    1860, 
when  he  was  succeeded  by  Henry  Stanley  M'Gintock; 
that  shortly  after  the  death  of  Viscount  O'Neill  in 
1 855,  he  was  informed  by  Henry  Alexander,  that  a 
negotiation  was  pending  between  him  and  Mr.  Leonard 
Dobbin,  as  the  solicitor  of  the  Rev.  William  Chiches- 
ter O'Neill,  for  the  sale  of  the  arrears  of  rents  due 
by  the  tenants  on   the   estates,  of  the  amount   of 
which  arrears  Henry  Alexander  informed  deponent, 
aad  that    Leonard   Dobbiu    had    ultimately  offered 


£20,000  for  the  arrears;    that  Henry   Alexander 
consulted  deponent  as  to  the  propriety  of  his  accept- 
ing the  offer,  and  that  deponent  informed  him  he 
considered  such  sum  the  full  and  fair  value  of  the 
arrears,  and  recommended  its  acceptance.    That  from 
his  knowledge  of  the  estate  and  the  circumstances 
connected  therewith,  and  the  disposition  and  means 
of  the  tenants,  and  the  difficulties  and   obstacles 
which  would  have  arisen  in  any  attempt  by  the  ex- 
ecutors to  collect  such  arrears,  and  deponent  was 
fully  convinced  that  the  arrangement  so  made  was 
beneficial  to  the  minors,  and  that  he  would  himself 
have  gladly  accepted  it  had  be  been  entitled  to  the 
arrears;  and  he  deposed  that  the  greater  number  of 
the  holdings  on  the  estates  were  small,  and  the  tenants, 
thereof  held  jointly  with  other  occupants  who  were 
jointly  liable  tor  the  rent,  and  from  his  knowledge  of 
the  estates,  and  the  means  and  circumstences  of  the 
tenants,  he  believed  and  was  convinced  it  would  have 
been  impossible  for  Henry  Alexander  to  have  col* 
lected  the  arrears.    The  respondent  Henry  Stanley 
M'Clintook  was  examined  viva  voce  before  Master 
Brooke,  and  deposed  (among  other  things)  that  in 
the  year  1855  there  was  received  from  the  tenants 
ori  the  O'Neill  estates  the  sum  of  £51,700,  and  in 
the  year  1850  the  sum  of  £45,494;  the  rent-books 
of  the  estates  were  produced  and  examined  before 
the  Master,  and  it  was  admitted  that  the  whole  of 
the  arrears,  had  been  received  by  Henry  Stanley 
MKXiutock,  as  the  land  agent  of  William  Chichester 
O'Neill,  during  the  period  intervening  between  the 
sale  and  the  hearing  of  the  suit     Master  Brooke 
made  his  decretal  order,  on  the  23rd  of  January, 
1861«  whereby  he  declared  that  the  respondents  were 
not  by  the  will  of  the  testator  empowered  to  sell  the 
rents  and  arrears  of  rent;  and  that  the  respondents 
were  chargeable  with  all  the  rents  and  arrears  of  rent 
due  to  1st  November,  1854,  which,  but  for  their 
own  wilful  default  they  might  have  received;  amount- 
ing, after  deducting  £900,  which  could  not  be  re- 
covered, receiver's  fees,  poor  rate,  &c^  to  £42,087, 
together  with  the  apportioned  rents,  which  amounted 
to  upwards  of  £7,500,  making  altogether  after  al- 
lowing certain  credits,  £33,709  9s.  6d.    From  the 
whole  of  this  order  Henry   Alexander  and  Henry 
Stanley  M*01intock,  appealed.    The  minora,  Robert 
J.  Alexander  and  John  Staples  Alexander,  appealed 
from  that  portion  of  it  which  allowed  certain  credits 
to  the  respondents.    On  the  23rd  of  May,    1861, 
His  Honor  the  Master  of  the  Bolls  directed  that  the 
Hon.  George  Handcock  should  be  examined  viva  voce 
before  him;  and  on  the  30th  of  May,  Mr.  Handcock 
stated  that  he  was  grand  uncle  to  the  petitioners,  and 
had  been  their  guardian;  that  Mr.  Henry  Alexander 
told  him  that  the  arrears  of  rent  amounted  to  some 
£36,000:  that  he  considered  the  sale  a  very  proper 
one  to  make  under  the  circumstances,  and  would  have 
made  the  same  himself,  if  in  the  position  of  the  ex- 
ecutors.   On  the  5th  of  July,  1851,  the  Master  of 
the   Rolls  by  his  decretal  order  declared  "that  the 
minor  petitioners  were  not  bound  by  the  sale  by  the 
respondents,  of  the  arrears  of  rent  in  the  petition 
mentioned,  in  the  month  of  March,  1855,  to  the 
Rev.  Chichester  O'Neill,  and  which  arrears  formed 
part  of  the  assets  of  the  late  Viscount  O'Neill,  bo 
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qaeathed  to  the  minors  by  Viscount  O'Neill,  the  sale 
having  been  made  by  the  respondents  without  the 
sanction  of  the  court  in  the  minor  matter  then  de- 
pending, in  which  the  minor  petitioners  were  the 
minors,  but  the  court  doth  declare  that  in  the  opinion 
of  the  court,  the  entire  amount  of  arrears,  or  any 
greater  sum  than  £25  000,  could  not  have  been  re 
covered  by  the  respondents,  if  the  arrears  had  not 
been  sold  to  Mr.  Chichester  O'Neill  having  regard  to 
the  legal  difficulties  in  the  way  of  the  respoudeuts  as 
executors  of  Viscount  O'Neill,  who  was  tenant  for 
life,  recovering  the  arrears  of  rent,  and  also  having 
regard  to  the  difficulty  of  recovering  such  arrears 
from  tenants  of  the  class  who  were  in  occupation  at 
the  death  of  Viscount  O'Neill,  in  case  Mr.  Chiches- 
ter O'Neill,  who  was  entitled  to  the  rents  which  ac- 
crued after  the  death  of  Viscount  O'Neill,  had  taken 
concurrent  proceedings  with  the  respondents,  and  hav- 
ing regard  also  to  the  facts  given  in  evidence  on  the 
part  of  the  respondents;  and  the  court  doth  deelare 
that  if  an  application  had  been  made  to  the  court  in 
the  minor  matter,  in  the  month  of  March,  1855, 
when  the  arrears  of  rent  were  sold  by  the  respondents 
to  Mr.  Chichester  O'Neill*  the  court  would  have  con- 
sidered it  for  the  benefit  of  the  minor  petitioners, 
that  such  arrears  should  have  been  sold  to  Mr. 
Chichester  O'Neill,  who,  from  being  entitled  to  the 
accruing  rents,  could  have  recovered  arrears  from  the 
tenants,  which  would  have  been  irrecoverable  if  the 
tenants  had  been  concurrently  sued  or  distrained  by 
the  respondents,  and  by  Mr.  Chichester  O'Neill; 
and  the  court  doth  declare  that  it  would,  in  the 
opinion  of  the  court,  have  been  very  much  for  the  be- 
nefit of  the  said  minors  to  have  sold  such  arrears  in 
March,  1855,  having  regard  to  all  the  circumstances, 
for  the  sum  of  £25,000;  and  the  court  being  of 
opinion  that  the  respondents  acted  bona  fide  and  under 
the  opinion,  although  mistaken,  that  they  had  autho- 
rity to  sell  such  arrears  under  the  will'  of  Viscount 
O'Neill,  and  that  the  respondents  acted  as  they  be- 
lieved for  the  benefit  of  the  minors,  the  court  doth  de- 
clare that  the  respondents  ought  not  to  be  charged 
with  the  sum  of  £33,709  9s.  6d.  in  the  Master's 
said  order,  mentioned  over  and  above  the  sum  of 
£16,000,  which  at  the  time  of  the  Master's  order 
had  been  paid  by  Mr.  Chichester  O'Neill,  and  invested 
to  the  credit  of  the  minors,  but  which  sum  of 
£33,709  9s.  6d*  has  been  reduced  by  the  payment 
by  Mr.  Chichester  O'Neill  since  the  date  of  such  or- 
der, of  the  sum  of  £4,000,  the  final  instalment  of  the 
£20,000  for  which  the  arrears  were  so  sold  by  the 
respondents  to  Mr.  Chichester  O'Neill;  and  the 
court  doth  declare  the  respondents  ought  only  to  be 
charged  with  the  sum  of  £5,000,  which  with  the 
sum  of  £20,000  paid  by  Mr.  Chichester  O'Neill,  and 
which  had  been  lodged  to  the  credit  of  the  minors, 
makes  up  the  said  sum  of  i  25,000,  and  accordingly 
it  is  further  ordered  that  the  respondents  do  invest  in 
the  purchase  of  Government  New  Three  per  Cent. 
Stock,  the  said  sum  of  £5,000,  and  transfer  such 
stock  to  the  credit  of  this  matter  with  the  privity  of 
t\\e  Accduntant-Genefal  of  this  court,  before  the  1st 
day  of  December  next;  and  it  is  further  ordered  that 
the  Master's  order  be  set  aside,  so  far  as  it  charges 
the  respondents  with  any  other  or  greater  sum,  and  it  is 


further  ordered  that  the  parties  do  abide  their  owif 
costs  of  this  appeal;  and  it  is  further  ordered  that 
the  deposit  lodged  with  the  registrars  by  the  said  re- 
spondents be  returned,  and  the  court  doth  declare 
that  in  the  opinion  of  the  court  the  suit  is  imperfect, 
Mr.  Chichester  O'Neill  not  having  been  made  a  party 
respondent,  but  the  petitioners  BOt  having  made  any 
application  to  the  court  to  set  aside  the  Master's  order 
with  the  view  of  having  the  record  set  right,  although 
the  attention  of  the  petitioners'  counsel  was  called  by 
the  court  to  the  objection  on  the  second  day  of  these 
sittings,  and  the  respondents'  counsel  not  having  ob- 
jected before  the  Master  of  the  court,  that  the  suit 
was  imperfect  on  that  ground,  and  the  counsel  on 
each  side  requiring  of  the  court  to  make  an  order 
without  regard  to  said  objection,  the  court  doth  make 
this  order  accordingly;  and  the  court  does  not  decide 
as  to  what  the  extent  of  liability  of  Mr.  Chichester 
O'Neill  or  the  respondents  would  have  been  if  Mr. 
Chichester  O'Neill  had  been  made  a  party  to  this  suit ; 
and  the  court  is  pleased  to  make  no  rule  on  the  cross 
notice  of  the  said  petitioners,  and  doth  order  that 
the  deposit  lodged  with  the  registrars  by  the  said  pe- 
titioners bo  returned "  From  this  order  also,  both 
the  petitioner  and  respondents  now  appealed. 

The  Solicitor- General  (with  htm  Serjeant  Sullivan* 
H.  LaWy  Q.C.,  and  G.  May)  for  the  petitioners  and 
appellants. — The  arrears  were  sold  by  the  executors 
without  auy  foresight  or  caution.  The  real  amounts, 
both  of  the  arrears  and  of  the  apportioned  rents,  were 
unknown  to  the  executors*  when  they  sold  them.  No 
doubt,  executors  may  exorcise  a  discretion  with  re- 
gard to  arrears  of  rent;  they  may  forgive  them  to  a 
bankrupt  tenant,  and  even  give  him  a  sura  of  money 
to  get  rid  of  him  off  an  estate — Blue  v.  Marshall  {3 
P.  Wms.,  381) — or  compromise  a  debt  with  an  in- 
solvent creditor  of  the  testator — Pennington  v.  Healey 
(1  Cromp.  &  M.,  402).  In  both  these  cases  the  acts 
of  the  executors  benefited  the  estate.  But  where 
executors  are  guilty  of  negligence  with  regard  to  ar- 
rears of  rent,  they  will  be  held  accountable — Ttbbs 
v.  Carpenter  (1  Madd.,  290).  Mr.  M'Clintock  put 
himself  in  the  positiou  of  both  vendor  aud  purchaser \ 
he  was  the  executor  of  Viscount  O'Neill,  and  about  to 
become  land  agent  to  the  Rev.  W.  C.  O'Neill.  There 
is  no  reliable  evidence  of  any  combination  amongst 
the  tenantry  of  the  O'Neill  estates  against  paying 
these  arrears.  The  executors  could  have  distrained 
for  these  arrears,  before  Mr.  O'Neill  could  have  taken 
any  step  to  collect  the  current  hal  -year.  The  onlj 
test  of  how  much  of  the  arrears  could  have  been  col- 
lected is,  how  much  of  them  has  been  collected; 
therefore,  the  respondents  should  be  held  responsible 
for  the  whole  amount,  deducting  the  £900  which 
could  not  be  collected.  There  is  no  power  to  sell  ar- 
rears given  by  the  will  to  the  executors.  This  court 
docs  not  approve  of  the  sale  of  arrears  of  rent  unless 
under  very  peculiar  circumstances. — Hoops  v.  Lord 
Kingston  (5  Ir.Jun,  333);  Cart  oil  v.  Darcy  (3  Ir. 
Jur.,  322).  The  original  petition  was  rightly  framed 
against  the  execntors  alone,  without  joining  Mr. 
O'Neill— Rowlan  v.  Witherden  (3  M'N.  &  Gor., 
563). 

A.  Brewster,  Q.C.,  (with  him  J.  E.  Walsh,  Q.C., 
and  Harrison)  for  the  respondents, — This  case  turns 
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oil  two  questions— first,  had  the  executors  power  to 
sell  the  arrears?  secondly,  did  they  exercise  that 
power  judiciously?  This  court  will  protect  trustees  of 
executors,  even  when  they  hare  acted  beyond  their 
powers,  if  they  have  acted  bona  fide. — Let  v.  Brown 
(4  Vea,  368).    The  cases  cited  by  the  other  side  all 
go  to  prove  that  executors  have  a  discretion  with  re- 
gard to  arrears.      [The  Lord  Chancellor.— Ye&\  a 
discretion  to  be  exercised  after  circumspection  and  de- 
liberation what  is  the  best  course  to  take  under  all  the 
circumstances.]    Tenants  always  pay  rent  more  wil- 
lingly to  their  immediate  landlord  than  to  executors. 
If  the  respondents  had  not  sold  these  arrears,  they 
would  not  have  collected  as  much  as  £20,000  by  this 
time.     [The  Lord  Chancellor. — Where  is  the  line  to 
be  drawn  in  such  cases  as  this?     These  arrears  are 
proved  by  the  event  to  have  been  capable  of  collec- 
tion.]   For  the  measure  of  an  executor's  liability — 
Clock*.  Holland  (19  Beav.,  271).     As  to  the  ap- 
portionment of  the  rents — Cattley  v.  Arnold  (5  Jar., 
N.&,  361);  QreelcU  v.  Browne  (1  Car.  &  Kir.,  307); 
and  4  &  5  Will.  4,  c  22,  and  23  &  24  Geo.  3,  c  6. 
Jan.  13. — The  Lord  Chancellor. — This  case  has 
been  discussed  at  very  great  length,  but  not  in  the 
least  degree  beyond  what  was  befitting  the  importance 
of  the  case,  as  regards  all  those  who  are  invested 
with  the  administration  of  property,  and  who  are,  at 
the  same  time,  liable  to  the  control  of  this  court  in 
that  administration*    A  very  considerable  loss  must 
fall  on  some  of  the  parties  to  this  suit;  but  we  can- 
not take  that  question  into  consideration  in  forming 
our  judgment.    The  principles  which  ought  to  guide 
us  are  plain,  and  we  are  bouud  to  regard  them,  and 
them  alone,  in  arriving  at  our  decision.     Let  us  see 
what  are  the  facts  of  the  ease.     Upon  the  decease  of 
the  late  Viscount  O'Neill,  there  were  arrears  of  rent 
due  upon  his  estates,  amounting  in  the  whole,  includ- 
ing a  small  sum  which  m not  be  apportioned,  to  up- 
wards of  £55,000.      The  executors    of   Viscount 
O'Neill  had  the  control  over  the  general  fund,  incident 
to  the  ordinary  administration  of  the  assets  of  a  de- 
ceased testator;  but  in  addition  to  those  ordinary 
powers  which  devolve  upon  executors,  a  special  power 
was  given  by  the  will  of  Viscount  O'Neill  to  one  of 
his  executors,  Mr.  Alexander,  making  him  trustee  of 
the  fund  for  the  minor  petitioners  and  appellants. 
The  executors  had  power,  by  law,  to  call  in  the  fund, 
aud  they  were  bound  to  do  so.     'Ibis  appears,  at  all 
events,  what  the  testator  intended  the  trustee  to  per- 
form.    The  will  contained  special  directions,  which 
were  all  to  be  carried  out.     This  being  so,  an  agree* 
meat  is  entered  into  between  the  executors  and  the  pre- 
sent proprietor  of  the  O'Neill  estates,  whereby  the  latter 
agreed  to  purchaHO  the  arrears  of  rent  from  the  exe- 
cutors.    The  executors  had  no  general  power  given 
to  them  by  law,  to  release  or  compound   for  despe- 
rate debts  due  to  the  testator,  but  they  were  invested 
with  a  discretion  of  the  largest  character,  to  compound 
debts  in  the  way  they  should  think  most  fit  and  bene- 
ficial  iu  their  character  as  executors.   Master  Brooke, 
before  whom  the  case  came  first,  was  of  opinion  that  the 
executors  had  no  special  power  to  compound  debts. 
11  is  Honor  the  Master  of  the  Hulls  was  of  the  same 
opinion;  and  I  am  satisfied  that  no  power  of  this  na- 
ture was  given   to  them  which    is  not  completely 


under  the  control  of  this  court.    The  words  of  Vis- 
count O'Neill's  will  are,  M  And  also  to  compromise 
and  compound,  or  submit  to  arbitration,  and  settle  all 
debts,  accounts,"  <fcc ;  and  those  words  mnst  be  taken 
in  their  ordinary  meaning,  via;,  to  compound  and  set- 
tle the  debts  due  to  the  testator  in  the  best  way,  and 
for  the  largest  amount  possible,  after  a  proper  in- 
vestigation and  consideration  of  all  the  circumstances, 
if  the  executors  were  perfectly  satisfied  that  they  could 
not  get  in  all  the  debts.     Such  being  the  case  then, 
it  is  impossible  to  contend  that  a  special  power  was 
given  to  the  executors  here  to  compound  for  the  arrears 
of  rent  We  have  Been  told,  too,  that  those  later  clauses 
in  the  will  do  not  refer,  as  they  clearly  do,  to  the  devise 
in  the  early  part  of  the  will,  of  a  house  in  Kildare-etreet. 
To  me,  however,  it  seems  impossible  to  hold,  but  that 
Viscount  O'Neill  intended  his  executors  to  hold  these 
arrears,  without  any  special  power  bestowed   upon 
them  in  reference  thereto.     The  act  which  has  been 
done  by  the  executors  must,  therefore,  be  governed 
by  the  ordinary  rules  of  this  court,  and  construed 
with  reference  to  the  duties  imposed  upon  persons 
filling  that  character.     About  three  weeks  after  the 
death  of  Viscount  O'Neill,  we  find  the  executors  en- 
tering into  an  agreement  to  sell  all  the  arrears,  amou  ntiug 
to  £55,000,  for  the  sum  of  £20,000,  to  be  pail  iu  sis: 
instalments.     It  would  appear  that  the  actual  amount 
of  the  arrears  due  was  not  ascertained,  or  known  to 
either  the  executors  or  Mr.  Handcock.     Now,  had 
the  parties  known  the  amount  of  arrears  due,  there 
might  be  something  said  in  their  defence;  but  no  in- 
quiry was  made  as  to  the  condition,  solvency,  or  cir- 
cumstances of  a  single  tenant  upon  the  estates,  or  as 
to  the  possibility  of  recovering  the  arrears.     There 
was,  it  is  true,  a  classification  made  of  the  tenants  ac- 
cording to  the  amounts  of  their  rent,  but  no  other 
steps  were  taken.    It  is  perfectly  plain  that  nothing 
was  further  from  the  minds  of  all  the  parties  con- 
cerned, than  to  do  anythiug  Wrong;  and  it  is  that 
fact,  along  with  the  large  amount  which  is  at  stake, 
which  renders  this  case  so  exceedingly  unpleasant   But 
it  is  right  to  observe,  that  Mr.  M'Clintock,  who  filled 
two  conflicting  positions,  was  well  acquainted  with 
these  estates  and  their  capabilities,  when  he  agreed  to 
sell  the  arrears.     Mr.  M'Clintock  was  about  to  be- 
come the  agent  to  the  person  who  was  interested  ad- 
versely to  the  executors;  therefore,  when  filling  two 
conflicting  characters,  it  was  difficult  for  him  to  be 
quite  free  from  embarrassment.    His  personal  inte- 
rests were  on  Mr.  O'Neill's  side,  and  his  sense  of  duty 
inclined  him  to  favour  the  executors.     Still,  let  us 
not  be  understood  as  implying  that  anything  immoral 
for  a  moment  occupied  his  mind.     The  executors 
were  not  provided  with  proper  information;  the  tes- 
tator's will  was  not  proved,  and  a  large  amount  of 
legacy  duty  was  thus  saved,  as  the  probate  duty  was 
not  paid  until  some  days  after  this  arrangement  had 
been  entered  into.    Had  matters  remaiued  thus,  the 
question  would  have  been,  how  much  of  the  arrears 
the  minors  could  have  got  in  at  the  time  of  the  sale? 
But  the  difficulty  of  that  question  is  greatly  increased 
by  the  fact,  that  all  the  arrears  have  been  collected  by 
Mr.  M'Clintock,  in  his  own  person,  for  the  executor*, 
and  upon  their  receipts.     The  amount  collected  is  not 
the  sole  test  by  which  the  liability  of  the  executors  may 
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be  calculated:  This  fact,  also,  is  plain,  viz.,  that  all  the 
has  been  collected  in  a  year.  T hen  we  are  told  that 
arrears  have  been  got  in  in  less  than  a  year ;  that  £51,000 
this  is  no  test  of  the  rights  of  the  petitioners,  and  of 
the  liability  of  the  respondents.  1  could  understand 
this  argument,  if  it  had  been  proved  that  the  tenants 
had  struggled  against  the  payment  of  these  arrears, 
or  that  they  entered  into  a  combination  to  oppose  the 
payment,  but  nothing  of  the  kind  is  proved.  The 
preceding  facts  are  sought  to  be  encountered  by  cir- 
cumstances to  which,  I  think,  too  much  weight  is 
attributed  by  the  counsel  for  the  executors.  So 
doubt  the  collection  of  arrears,  by  any  one  who  is  not 
the  dominus  of  the  estate,  is  attended  with  some  little 
extra-trouble;  but  I  cannot  regard  the  other  con- 
siderations upon  which  the  counsel  for  the  respondents 
dwelt  so  much.  There  may  be  a  pauper  tenant  here 
and  there  on  the  estate;  there  may  be  stone  tenant* 
with  but  few  stock,  and,  if  the  executors  bad  raised 
the  arrears,  this  class  of  tenants  might  have  been  in- 
volved in  difficulties.  The  executors  wanted  no  addi- 
tional powers  to  raise  the  arrears;  they  could  distrain 
the  tenants.  It  is  said  that  that  would  have  been 
very  inefficacious'.  1  cannot  day  how  far  that  is  true; 
the  majority  of  the  tenants  must  have  had  some 
money  in  the  bank.  It  is  perfectly  impossible  to  sa£, 
by  his  appearance,  what  any  teriant  is  worfh  in  this 
country,  as  many  a  peasant  may  be  seen  in  any  fair, 
apparently  not  worth  a  shilling,  and  yet  he  may  have 
plenty  of  money  in  a  bank.  It  is  said,  again,  thai 
the  tenants,  on  these  estates,  were  determined  not  to 
pay  these  arrears,  as  they  had  been  forgiven  their 
arrears  upon  the  death  of  a  Viscount  O'Neill,  some 
ten  years  previously  to  the  year  1855;  well,  that 
statement  turns  out  to  be  slightly  coloured,  as  ihe 
Master  found  in  the  former  suit,  that  there  were 
some  arrears,  but  that  they  were  old  arrears,  and 
incapable  of  being  collected,  and  that,  consequently, 
the  late  Viscount  O'Neill  was  exonerated  from  their 
collection ;  he  did,  I  believe,  get  in  some  small  por- 
tion of  them.  Why  the  arrears  in  this  caso  were 
given  up,  without  an  effort  to  collect  them,  I  cannot 
see.  It  has  also  been  contended  that  the  tenants 
would  have  combined  to  resist  the  payment  of  these 
arrears,  and  no  doubt  they  might,  if  so  minded,  have 
given  a  great  deal  of  trouble;  but  there  is  no  evidence 
of  any  such  fact,  and  Mr.  O'Neill  got  in  every  far- 
thing of  these  very  arrears.  It  was  also  contended 
that  these  arrears  could  not  have  beeu  collected  if 
Mr.  O'Neill  put  his  legal  rights  in  force  to  obtain  his 
rents  also.  1  cannot  understand  this  argument;  1 
could  understand  the  argument  being  used  to  exone- 
rate the  executors  from  the  collection  of  the  arrears, 
if  there  existed  such  a  combination,  as  used  formerly 
undoubtedly  exist,  against  the  payment  of  arrears  of 
tithes,  at  the  period  known  as  "  the  tithe  war."  But 
the  difficulty  of  this  case  is,  that,  with  the  directions 
of  the  testator's  will  before  them,  the  executors  bhose 
to  act  upon  mere  suggestions  of  a  state  of  things 
of  the  existence  of  which  we  have  no  evidence.  No 
doubt  there  would  have  been  conflicting  claims  upon 
ihe  tenants,  but  here  the  executors  have  now  got  part 
bf  the  arrears;  they  have  authorised  receipts  to  be 
Igiven  for  the  arrears,  in  their  names,  which  prevents 
us  fibm  testing  the  truth  bf  the  facts  alleged.    These, 


then,  are  the  difficulties  which  prevent  me  front 
coming  to  the  conclusion  (hat  this  court  can  sauctiotf 
this  compromise.  His  Honor  the  Master  of  the 
Rolls,  although  anxious  to  relieve  the  respondents, 
was  of  the  same  opinion. '  He  seems  to  have  thought 
that  this  court  would  have  sanctioned  a  compromise 
for  the  sum  of  25,000*.  Well,  the  Lord  Chancellor, 
or  tbfe  Master  of  the  Rolls,  of  the  day,  might  have 
sanctioned  the  acceptance  of  the  stfm  of  25,0001, 
but  I  cannot  feel  that  I  would  be  resting  on  a  sure 
and  safe  basis  if  I  were  to  say  that  that  sum  would 
have  been  a  proper  compromise.  That  is  his  view  of 
the  question";  but,  although  I  entertain  the  highest 
respect  for  his  judgment,  and  am  convinced  he  con- 
sidered  all  the  parties  in  this  cage  were  acting  bona 
fide,  I  cannot  agree  with  him.  What,  then,  is  tMs 
court  to  do?  The  executors  hate  pot  it  out  of  their 
p6wer  to  get  in4  tfro  whole  arrear,  even  if  the  compro- 
mise was  a  proper  one.  Here  are  tenants  who  must 
pay  a  certain  sum;  they  have  paid  it  through  the 
hands  of  one  executor,  under  t]ie  Authority  of  both*. 
This  appeal  must  be  sustained.  The  judgment  of 
Master  Brooke  was  the  only  one  which  could  be  given, 
under  all  the  circumstances  of  the  case. 

The  Lord  Justice  of  Appeal. — I  concur  in  the4 
conclusion  arrived  at  by  the  Lore)  Chancellor,  and  I 
am  of  opinion  that  it  is  perfectly  clear  none  other  can 
be  entertained.  The  Master  of  the  Rolls  in  the  com- 
mencement says,  that  the  petitioners  were  minors, 
and  wards  of  this  court,  and  entitled  to  its  protection. 
That  view  of  the  case  is  perfectly  right,  but  what  fol- 
lows is  at  variance  with  the  practice  and  principles  of 
this  court.  The  petitioners  being  minors,  and  lega- 
tees of  the  arrears  of  rent  upon  the  O'Neill  estates, 
file  their  cause  petition  against  the  executors  of  the 
late  Viscount  O'Neill,  and  td  recover  these  arrears. 
The  first  fact  in  the  case  is,  that  the  arrears  have  all 
been  received  by  Oue  of  the  executors,  through  bis 
title,  as  exjeutor,  and  whether  he  was  the  agent  of 
Mr.  O'Neill,  or  not,  it  was  as  executor  of  Viscount 
O'Neill  that  he  collected  the  arrears.  Thai  specific 
fund  then  bo's  come  into  his  hands;  Then  it  is  said 
that  there  were  difficulties  in  the  way  of  the  execu- 
tors collecting  the  whole  of  the  arrears,  and  that; 
therefore,  they  sold  them  for  the  best  price  Obtain- 
able. As  to  the  Question  of  there  being  a  power  to 
Sell  them,  I  think  there  is  no  pretence  for  holding 
that  there  was  one,  but  I  think  that,  after  due  con- 
sideration, the  executors  iriight  have  sold  them  to 
any  Other  party.  But  let  us  see  tinder  what  circum- 
stances these  arrears  were  disposed  of.  Before  the 
executors  sold  51,0O0£,  for  20,000£,  the  onus  of  vin- 
dicating themselves,  in  every  part  of  the  transaction, 
lay  upon  the  executors.  What  have  tbey  done? 
From  the  fact  of  all  the  arrears  having  been  received, 
it  is  clear  that  this  arrarigement  was  not  founded  on 
a  clear  basis,  and  that  they  could  bate  recovered  the 
whole  arrear,  or  the  greater  part  of  it  It  would  be 
difficult  for  the  executors  to  show  that  there  was  any 
investigation  or  consideration  exercised  in  this  ar- 
rangement, or  that  they  acted  on  anything  save 
mere  conjecture,  or  that  the  arrears  could  not  have 
been  recovered  by  any  person.  It  is  idle  to  say  that 
Mr.  O'Neill  could  have  given  any  opposition  to  them; 
they  had  independent  substantive  powers  ever  the 
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arrears  of  rent  I  cannot  find  any  reason  why  the 
executors  should  hare  sold  51,000*.  for  20,0Q0/., 
and  we  are  bound  to  hold  them  answerable. 

Appeal  affirmed,  without  CQSts,    Qespondeots  ap- 
peal dismissed* 

— *— 

€$uvt  of  Gfymttvu. 

EX  PARTE  TUFNEM^* 

JN  THE  MATTER  pF  THE  ACT,  11  &  12  VlCT.C.68; 
AND  UT  THE- MATTER  OF  THE  TRUSTS  OF  THE  MAB- 
XUAGE  SETTLEMENT  OF  ROBERT  FANNIN,  JpN.,  DE- 
CEASED; and  Act,  23  &  24  Vict,  c.  39,  &  JO. 

Investment  of  Settled  Funds— Bank  Stock. 

Transfer  of  a  Fund  settled  in  New  3  Per  CenL  Stock, 
to  Bank  of  Ireland  Stock  where  the  petitioner  woe 
a  widow,  entitled  to  the  income  for  her  life,  with  re* 
mainder  to  her  children,  the  court,  by  the  order,  di- 
recting the  petitioner  to  he  liable  to  the  costs  of  the 
petite*,  find  of  the  transfer  of  the  stock. 

The  petition  stated  that,  Iff  the  settlement,  dated  the 
14th  day  of  May,  1839,  a  som  of  6,000/1  was  con- 
veyed .to  trustees,  after  the  solemnization  of  the  mar* 
page,  to  pay  to  the  husband  of  the  petitioner;  after 
the  solemnization  of  said  marriage  jthe  interest  and 
dividends  thereof  for  his  life,  and,  after  his  death,  to 
the  petitioner,  s^uldPsfce  survive  him,  to  pay  peti- 
tioner and  her  assigns,  for  her  life,  to  her  separate 
estate;  and,  in  case  jtbere  should  be  one  or  wtre 
-children  of  said  marriage  Vvin*  after \the  survivor  of1 
said  husband  and  wife;  that  said  9,0QO£  should  be 
divided  between  them,  share  and  share.  There  was, 
at  the  time  of  the  presentation  of  this  petition,  two 
^daughters  alive.  Joe  QfiQQL  was  invested  in  Go- 
vernment  3  per  Cent.  Stock.  The  hns&and  died  in 
jthe  month  of  November,  1840,  intestate.  The  trus- 
tees, of  the  settlement  of  1839*  having  declined  to 
act  in  the  trusts  of  it,  and  new  trustees  were  appq^nte^ 
funder  the  provisions  contained  in  jthe  settlement,  who 
transferred  that  stock  under  the  provisi9ns  of  the 
Trustee  A^t,  J  J  &  J2  Vict,  c  68,  to  the  matter  of 
£he  trusts  of  t^e  settlement  of  1839,  that  stock  being 
^converted  by  the  Accountant  General  jnto  New  3  per 
fieau  Stock,  producing  tne  sum  of  5,954/.  f>.  8<L  The 
petition  referred  to  t^e  Act  23  &  24  Vict,  a  38, 
A.  10,  and  to  the  order  of  the  Court  of  Chancery  in 
Ireland,  dated  24^'  May,'  1861;  and  stated,  that 
petitioner  was  desirous  of  having  .the  sum  of 
5,964/.  "ft?.  Sd\,  Government  New  3  per  £jent. 
Stock,  transferred  to  the  Stock  of  the  'Bank  of  Ire- 
jland,  inasmuch  as  the  yearly  dividend  on  said  Sew 
3  per  Cent  Stock,  after  deducting  income-tax, 
amounted  only  to  the  sum  of  17U;  and  that  if  said 
-stock  were  invested  in  said  Bank  Stock,  it  would 
produce  the  annual  sum  of  202/.,  or  thereabouts, 
without  income-tax.  It  prayed  that  the  said  sum 
.(stating  the  investment,  and  the  tftle  of*  the  matter  to 
the  credit  of  whicn  it  had  $>een  ^rpught  ^n  to  couijt) 
might  be  transferred  to  t^ie  Chancery  broker,  on  his 
^transferring,  to  the  credit  of  said  matter  of  the  settle- 
ment of  1839,  so  much  stock  of  the  Bank  of  Ireland 


*  Ex  relatione  John  Blackham,  Esq,,  Banrister/*Vl*w- 


as  would  be  equivalent  to  the  sum  produced  by  the 
sale,  of  the  New  3  per  Cent.  Stock,  and  that  peti- 
tioner should  be  paid  the  interest  which  had  accrued 
dne  since  the  5th  day  of  April  last  to  day  of  transfer, 
and  be  declared  entitled  to  the  costs  of  this  peti- 
tion. 

General  Order,  2^th  May,*  1861 First— Ca^, 

under  the  control  of  the  court,  may  be  invested  in 
Bank  of  Ireland  Stock,  and  upon  mortgage  of  free- 
hold and  copyhold  estates,  respectively  in  Irelaw}, 
as  well  as  in  Government  New  3  per  Cent.  Stock, 
and  Consolidated  3  per  Cent  Stock-  Stoqn^-^- 
fcvery  petition,  for  the  purpose  of  inversion  of 
any  Government  New  3  fcr  Cent  St^ck,  or  Con- 
solidated 3  per  Cent  Stock,  into  any  other  of 
stocks,  funds,  or  securities,  hereinbefore-mentione^, 
shall  be  served  upon  the  trustees  of  any  of  such  3  per 
Cent  Stock,  and  upon  such  other  persons  as  the 
court  shall  think  fit — Upon  the  presentation  of  the 
petition  to  the  Lord  Chancellor,  he  held  that  a  notice 
of  the  hearing  should  be  served  pn  all  parties  concerned, 
the  order  was  served  on  John  Hazlett,  and  one  of 
the  daughters  of  petitioner,  who  had  attained  21,  an^ 
the  trustees  of  the  settlement 

Rogers,  Q.C,  (with  him  Cathrew),  moved  the  pe- 
tition before  the  Chancellor,'  citing  the  Equitable 
Assurance  Company  v.  FuUer  (7  Jur.  N.  S.,'  307.  jf 

Lord  Chancellor,  made  an  order  as  prayed  by 
the  petition  directing  that  the  petitioner  should  abide 
his  own  costs  %  of  the  petition  and  of  said  transfer. 


Spread  v.  Newe. — Jan.  20. 

Reported  by  Charle*  H.  Foot,  E»&t  Barrister  •UUf. 

The  Court  of  Chancery  wjlf,  pot  refuse  permission  to 
enrol  depress,  or  put  the  party  seeking  to  enrol  them 
under  terms,  when  an  appeal  to  the  House  of  Lords 
has  been  lodged  on  a  decree,  against  which  the  de- 
grees sought  to  be  enrolled  would  be  evidence* 
*Th;is  was  an  application  for  leave  to  the  respondents 
to  enrol  a  decree,  taken  by  consent,  in  the  canse  of 
Newp  v.  ppreatf,  in   1852,  and  a  decree   of  the 
Court  of  Chancery,  in  Spread  v.  Morgan  (5   Ir. 
Jur.,  ]|>r.  S.  45),  in  the  Court '  of  Appeal  in  Chan- 
cery, 1659,  also  an  order  made  by  the  Master  of  the 
Bolls,  in  1860,  wherein  he  refuse^  leave  to  Spread, 
the  petitioner,  to  fi|a  a  supplemental  petition  in  the 

•  English  Order,  6th  February,  186},— Cash,  under  the 
control  of,  may  be  vested  in  Bank  Stock,  East-India  Stopfc, 
Exchequer' Bills,  and  Two-and-a-half  per  Gent  Annuities, 
and  upon  mortgage  of  lands  in  England  and  Wales,  as  well 
as  in  8  per  Gent*  Consolidated  Annuities,  Reduced  Three  per 
Gent  Annuities,  and  New  Three  per  Gent.  Annuities. 

'  f  This  crise  will  be  found  reported  1  Jon.  &  Hem.  879,  and 
4  L.  TIN.?.  50.  •         ' 

|  Upon  an  application  which  came  before  JQndersley,  V.C., 
under  the  provisions' of  tne  statute,  he  decided' that  the  appli- 
cant for  the  transfer  of  the  fund'  was  entitled  to  her  costs'— 
Bishop  V.  Bishop  (4  L.  Tl,  K.S.  850>  The  applicant  was  a 
married,  lady  who  was  entitfed  under  the  will  of  her  father  to 
a  less  estate  in  a  fund  invested  in  consols  with  remainder  to 
her  children,  the  trustees  were  empowered  to  invest  hi  govern- 
ment or  real  securities.  The  t.C.  made  an  order  that  a  por- 
tion of  the  fund  in  court  should  be  invested1  in  East  India 
stock  or  bank  stock,  and  declared  her  Entitled  ^tte  boosts  of 
the  application.  The  same  rule  as  to  costs  was  made  in  Peil- 
km  ▼.  Brookmg  (4  L.  TL  NA  781) ;  and  in  A  Ceokfrm  v.  As? 
(4L.T1.N.S.781).  •  •     •      TT 
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nature  of  a  bill  of  re  vie*  of  the  decree  of  1852. 
Spread  bad  lodged  an  appeal  in  the  House  of  Lords 
against  the  decree  of  the  Court  of  Appeal  in  Chan- 
cery, 1859. 

Charles  Andrews,  Q.C.,  in  support  of  the  applica- 
tion for  the  respondents,  cited  Andrews  v.  Walton 
(8  CI.  &  F.  457);  Broadhurst  v.  Tunnidiff  (9  CL 
&  F.  71). 

A.  Brewster,  Q.C.  (with  him  F.  White),  contra 
relied  upon  the  103rd  General  Order,  1843.  There 
has  been  such  delay  here  as  to  disentitle  the  respon- 
dents to  enrol  the  decrees;  Kay  v.  Smith  (7  De.  G. 
M.  &  G.  383).  The  petitioner  ought,  at  least,  to  be 
allowed  to  amend  his  petition  of  appeal  to  the  House 
of  Lords.  By  the  delay  of  the  respondents  he  wiH  be 
put  to  great  expense. 

His  Lordship  refused  to  embarass  the  case  by  any 
-special  order,  and  made  the  ordinary  order  giving  per- 
mission to  enrol. 


Court  of  Guttn's  Bend)* 

tReported  by  Charles  H.  Foot  and  William  Woodlock,  Ecqn.B 
Barri0ttrs»at-Law.] 

IN  Rft   THE  COUNTT  MAYO  PRESENTMENTS,  1861. 

Nov.  12;  Bee,  24. 

Arrears  of  County  Cess—jRepresetUments — 6  £  7 
WUL,  4  c  116,  s.  145;  7  WUL  4,  c.  2,  s.  15; 
16  £  17  Vic*  c  136;  19  e/  20  Vic*  *  63— Pre- 
sentments by  instalments,  and  for  costs — Certiorari 
— Laches. 

A  very  large  amount  of  County  Cess  was  in  arrear 
Jn  several  of  the  baronies  of  the  County  Mayo,  and 
many  of  the  former  collectors  had  left  this  country. 
The  0?  and  Jury,  at  the  Spring  Assizes,  1861,  re- 
presented a  portion  of  those  arrears  upon  the  county 
<A  large,  other  portions  upon  every  barony:  all  these 
re-presentments  were  entitled,  "pursuant  to  7  Will 
4,  c.  2,  sec  15,"  and  the  respective  sums  were  pre- 
sented to  be  levied  by  twenty  instalments.     * 

The  Grand  Jury  also  presented  the  sum  of  £500  to  be 
paid  to  Mr.  2>.,  the  solicitor  to  the  Grand  Jury,  on 
account  of  the  expenses  of  soliciting  a  private  Act  of 
Parliament  in  relation  to  those  arrears  of  cess;  Ms 
presentment  was  entitled,  "pursuant  to  6£  7  WUL  4, 
cap  116."  No  objection  was  made  to  the  above 
presentments  at  the  Spring  Assizes,  1861,  and  they 
were  duly  fated  by  the  Judge.  On  the  12/ A  of 
June,  in  the  same  year,  a  conditional  order  for  a 
unit  of  certiorari  was  applied  for,  and  obtained  by 
a  cess-payer  of  the  County  Mayo,  to  quash  the 
above  presentments  upon  the  grounds  of  their  ille- 
gality, and  of  the  absence  of  jurisdiction  in  the 
grand  jury.  Upon  motion  to  make  absolute  the 
conditional  order, 

Held  That  all  the  above  presentments  were  illegal,  and 
bad  prima  Jade. 

That  they  all  were  wrongly  entitled,  nor  was  the  error 
a  technical  one,  as  the  provisions  of  neither  the  6  $ 
7WUL,4,c.  U6,s.  145,  nor  of  the  \9  4  20  Vic, 
c.  63,  s.  6,  had  been  complied  with. 

That  the  representments  of  arrears  of  county  cess 
should  have  been  made  under  the  19  £  20  Vic.,  c. 
63,  a  6. 


(Per  O'Brien,  J.)  That  the  operation  oj  that  section 
4*  not  limited  to  those  counties  only  in  which  the  ge- 
neral valuation  has  been  completed. 
That  arrears  of  county  cess  cannot  be  represented  by 
instalments:  nor  can  the  arrears  of  one  barony  be 
represented  upon  the  county  at  large,  or  upon  any 
other  barony. 
That  a  presentment  for  costs  can  be  made  only,  after 

taxation,  under  the  16  $  17  Vic-,  c  136,  a.  6. 
That  the  granting  of  the  writ  of  certiorari  is  not  of 
right,  but  is  tvUhin  the  discretion  of  the  court,  when 
satisfied  that  there  are  strong  grounds  for  Us  issue. 
That  although  the  court  refuses  to  go  behind  a  present- 
ment to  see  whether  it  has  been  properly  obtained,  yet 
it  .will  grant  a  certiorari  when  there  is  primd  facie 
error  on  the  face  of  it,  and  in  the  very  source  from 
which  all  presentments  derive  their  efficacy. 
That  although,  in  the  ease  of  an  individual,  his  not 
objecting  at  the  assizes,  or  his  subsequent  laches,  will 
be  construed  most  strongly  against  him,  yet  that  the 
court  wUl  overlook  delay,  where  the  objection  to 
the  presentment  is  not  one  which  could  have  been 
rectified  by  the  judge  of  assize,  or  where  the  appli- 
cant for  a  writ  oj  certiorari  complains  of  an  injury 
inflicted  upon  the  public. 
This  was  a  motion  to  show  cause  against  making  ab- 
solute a  conditional  order  for  the  issuing  of  a  writ  of 
certiorari,  nnder  the  following  circumstances.  Between 
the  years   1848   and  the  year   1859,  upwards  of 
£11,623  arrears -of  County  Cess  accrued  due  in  the 
County  Mayo,  in  consequence  of  the  impoverished 
condition  of  the  county,  ensuing  upon  the  potato  famine, 
and  the  insolvency  of  some  of  the  collectors  and  their 
securities.  In  the  year  185.9,  the  grand  jury  appointed 
and  empowered  a  committee  of  their  body  to  obtain  a 
private  Act  of  Parliament  to  enable  them  to  represent 
the  arrears  of  county  Cess  upon  the  whole  County  Mayo ; 
but  certain  cesspay  ere  having  notified  their  intention  to 
oppose  it  in  the  House  of  Commons  it  was  not  pro- 
ceeded with,  and  as  very  large  sums  were  due  to  the  con- 
tractors for  the  various  public  works  in  the  county,  the 
grand  jury  at  the  Spring  Assises,  1861,  made  the  follow- 
ing presentments,  which  were  not  traversed,  and  were 
fiated  by  the  judge  of  assize,  Deasy,  B.: — "  County  of 
Mayo.     To  wit.    Pursuant  to  7  WUL  4,  c  2,  a.  15. 
By  the  grand  jury  at  the  Spring  Assizes,  1861,  as- 
sembled. We  represent  that  the  sum  of  £5936  7*.  3d. 
be  raised  off  the  county  at 'large,  being  so  much  county 
cess  unpaid  and  in  arrear  out  of  said  county  at  large, 
to  be  levied  in  20  instalments;  first  instalment,  £296 
16a.  4<L"    They  also  made  seven  presentments  with 
a  view  to  raise  the  balance  of  the  arrears  due  by  the 
respective  baronies,  in  the  following  form: — "County 
of  Mayo.   To  wit.  Pursuant  to  7  Will  4,  c  2,  s.  15. 
By  the  grand  jury  at  the    Spring  Assizes,   1861, 
assembled.    We  represent  that  the  sum  of  £2,521 
17a  0±d\,  he  raised  off  the  barony  of  Eilmain,  arrears 
to  be  paid  to  our  treasurer,  being  so  much  county  cess 
unpaid  or  in  arrear  out  of  said  barony,  and  to  be  levied 
by  twenty  Instalments.    First  instalment,  £126  Is. 
10££"  "  County  of  Maya  To  wit.  Pursuant  to  6  & 
7  WilL  4,  cap.  116.      By  the  grand  jury  at  the 
Spring  Assizes,  1861,  assembled.     We  present  that 
the  sum  of  £500  be  raised  off  the  county  at  large  and 
paid  to  our  treasurer  and  by  him  to  Neal  Davis,  grand 
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jury  solicitor,  to  meet  the  expenses  of  the  bill  now 
before  parliament  in  relation  to  the  arrears  of  county 
cess."     A  presentment  to  J.  Bole*  headed  6  &  7  Will 
4,  a  1 16,  s.  47,  for  £14,  for  printing  notices  of  the 
above  bill,  also  notices  to  contractors,  was  also  in- 
cloded  in  the  conditional  order,  bnt  as  no  objections 
were  pressed  against  that  presentment,  it  is  not  neces- 
sary to  allude  further  to  it.  The  conditional  order  had 
been  obtained  upon  the  12th  of  June,  1861,  on  the 
affidavit  of  Mr.  David  Ruttledge,  who  denied  the  juris- 
diction of  the  grand  jury  to  make  the  above  present- 
ments; and  also  stated  that  no  person  attended  at  the 
assises  to  traverse  the  presentments,  as  it  was  not 
known  that  they  would  then  be  brought  forward.    The 
facts  of  the  case  appear  in  the  judgments  of  the  court. 
Serjeant  Armstrong  (with  him  P.  Blake,  Q,C), 
now  applied  to  have  the  conditional  order  made  abso- 
lute,— The  representments  of  arrears  of  cess  are  prima 
facie  bad.    They  purport  to  be  made  under  the  7  of 
Will.  4,  a  2,  s.  15 ;  that  section  enacts  "That  it  shall 
be  lawful  for  any  grand  jury  to  represent  any  such 
sums  of  money  as  now  are  or  at  any  time  hereafter 
shall  be  unpaid  or  in  arrear  out  of  any  denomination, 
barony,  county  of  a  city  or  town,  to  be  raised  and 
levied  on  such  denomination,  barony,  county  of  a  city  or 
town,  or  on  any  part  or  portion  thereof,  upon  which  the 
same  was  originally  required  by  the  treasurer's  warrant 
to  be  levied:  and  such  sums  of  money  so  represented 
shall  be  levied  in  the  same  manner,  and  subject  to  the 
same  rules,  regulations,  provisions,  and  powers,  as  any 
other  snms  of  money  presented  by  any  grand  jury." 
With  the  addition  of  the  words  "  oron  any  part  or  portion 
thereof,"  that  section  is  a  re-enactment  of  the  first  part 
of  the  6  &  7  WilL  4,  c.  1 16,  s.  145,  which  empowered 
the  grand  jary  to  represent  arrears  of  county  cess 
upon  the  barony  or  denomination  out  of  which  they 
were  unpaid.    But  the  conclusion  of  that  last  section 
provides,  "  that  before  it  shall  be  lawful  for  any  grand 
jury  to  represent  any  sum  of  money  as  unpaid  or  in 
arrear  out  of  any  county  or  barony  or  denomination 
to  be  raised  and  levied  on  such  county  or  barony  or 
denomination,  it  shall  be  made  to  appear,  by  affidavit 
of  the  collector,  to  such  grand  jury,  that  such  sum  is 
actually  in  arrear  and  unpaid  by  such  county  or  barony 
or  denomination  respectively,  and  that  it  could  not 
have  been  levied  from  the  persons,  or  out  of  the  lands 
charged   with   or  liable  to  pay  the   same."     It  is 
sworn  by  Mr.   Rnttledge  that  no  affidavits,  as  re- 
quired by  this  section  were,  made  by  any  of  the  late 
barony  collectors.  That  is  the  first  objection,  as  the  two 
statutes  above  mentioned  are  concurrent.    The  second 
objection  is  that  assuming  these  presentments  to  be 
in  other  respects  good,  they  do  not  contain  the  statute 
and  section  under  which  they  would  be  authorized  to 
be  made,  pursuant  to  the  6  &  7  WilL  4,  c.  116,  a. 
127:  In  re  Forth  (2  0.  &  D.  C  0.  469);  In  re 
Newton  (Ir.  Cir.  R,  554).    The  tenement  valuation 
has  been  completed  in  the  County  of  Mayo,  and  the 
statute  which  empowers  grand  juries  to  represent  ar- 
rears of  county  cess,  iu  all  counties  in  which  that 
valuation    has    been   completed,  is  the    19  &  20 
Vic-,   c.  63,  s.   6.*      There  is  a  judicial  decision 


*  The  19  &  20  Vic,  o.  63,  s.  G,  enacts  that  M  where  sums 
have  been  or  shall  hereafter  be  presented  by  any  grand  jary 
in  Ireland,  and  applolted  on  any  houses*  tenements,  or  heredi- 


by  Mr.  Sergeant  Howley,  at  the  Leitrim  Summer 
Assizes,  1860,  that  all  representments  should  now 
be  made  under  this  Act;  Keane,  appellant,  Lawder, 
respondent  (Foot's  Grand  Jury  Laws,  395.)  The 
third  objection  to  these  presentments  is,  that  they 
provide  for  the  levy  of  those  arrears  of  cess  by  instal- 
ments, a  mode  which  is  not  given  in  any  of  the 
statutes  or  sections  relating  to  either  county  cess  or 
representments  of  arrears  of  it.  The  presentment  of 
£500  to  Mr.  Davis,  as  solicitor's  costs,  is  indefen- 
sible: it  does  not  purport  to  be  made  under  any  section 
of  the  6  &  7  Will.  4,  c.  1 16.  The  only  statute  under 
which  the  costs  incurred  by  the  solicitor  of  a  grand 
jury  can  be  presented  is  the  16  &  17  Via,  c.  136,  s. 
6.  It  is  quite  true  that  this  court  has  refused  by  cer- 
tiorari to  go  behind  a  presentment  to  see  if  it  has 
been  properly  obtained,  In  re  Quinn  (9  lr.  Law  160); 
Ex  parte  Henn  (6  Ir.  Com.  L.  244);  but  those 
cases  were  very  different  from  the  present.  There  the 
grand  jury  had  passed  presentments  which  had  first 
been  approved  of  at  presentment  sessions,  when  sonx 
step  had  been  omitted:  it  was  for  the  grand  jury  in 
those  cases  to  decide  whether  they  would  overlook  the 
defect  below  or  not,  and  approve  or  disapprove  of  the 
presentment ;  and  this  court  held  that  the  grand  jury 
having  exercised  their  statutable  jurisdiction  it  wonld 
not  go  behind  presentments  which  were  good 
prima  fade.  But  here,  the  grand  jury,  by  whom 
alone  these  representments  for  arrears  could  be  made, 
exercised  their  jurisdiction  in  a  manner  manifestly  at 
variance  with  their  statutable  powers.  Error  is  appa- 
rent upon  the  face  of  those  presentments,  therefore 
this  court  will  review  their  acts  and  grant  a  writ  of 
certioraru 

laments,  and  where,  owing  to  the  alteration  of  boundaries  or 
other  causes  it  has  been  or  may  be  found  impossible  to  collect 
the  sums  applotted  on  any  men  houses,  tenements,  or  heredi- 
taments respectively,  or  the  occupiers   thereof,  it  shall  be 
lawful  for  the  grand  jury,  without  any  previous  application  to 
presentment  sessions,  to  represent  all  such  sums  so  remaining 
unpaid  to  be  paid  by  the  several  and  respective  townlands, 
baronies,  and  half-baronies  within  which  the  houses,  tene- 
ments, or  hereditaments  on  which  or  in  respect  whereof  the  sums 
remaing  unpaid  have  been  or  shall  hereafter  be  so  applotted 
as  aforesaid,  shall  be  situated.    Provided  always  that  in  all 
cases  where  the  houses,  tenements,  or  hereditaments  so  charged 
as  aforesaid  can  be  traced  out  or  identified,  such  sums  so  re- 
maining due  on  such  houses,  tenements,  or  hereditaments 
shall  be  represented  thereon.    Provided  also,  that  no  such  re- 
presentment  shall  in  any  case  be  made  by  the  said  grand  jury 
without  previous  examination  on  oath  (whieh  oath  may  be 
administered  by  the  foreman  of  the  said  grand  jury),  as  to  the 
inability  of  the  collector  to  levy  same,  owing  to  the  insolvency 
of  the  parties  chargeable  therewith,  or  to  the  difficulty  of 
tracing  out  or  identifying  such  houses,  tenemeuts,  or  heredi- 
taments, or  other  sufficient  cause,  notwithstanding  all  reasona- 
ble exertions  having  been  made  by  the  collector  of  such 
arrears  to  enforce   payments  thereof,  and  also  that  a  list  or 
schedule  of  such  arrears,  and  of  the  houses,  tenements  or 
hereditaments  noon  which  or  in  respect  whereof  the  sums  re- 
maining unpaid  nave  been  applotted,  and  of  the  names  of  the 
parties  chargeable  therewith,  has  been  duly  posted -by  suck 
collector  at  the  usual  place  for  posting  notices  for  present- 
ments within  the  barony,  division,  or  other  district,  within 
which  such  collector  shall  be  authorised  to  collect  grand  jury 
or  county  cess,  ten  days  at  least  previous  to  the  first  day  of 
the  assizes  at  which  the  said  snms  are  intended  to  be  repre- 
sented: and  it  shall  be  competent  for  any  parties  interested  to 
object  to  the  representment  of  such  sums  or  any  part  thereof, 
and  the  grand  jury  shall  hear  the  objections  of  such  parties 
upon  their  applying  to  be  heard  before  the  representmem  is 
made/' 
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A.  Brewster,  QC.  (with  him  Serjeant  Sullivan, 
M.  Morris,  and  J?.  Buchanan),  for  the  grand  jury  of 
the  County  Mayo. — Mr.  Rnttledge,  and  the  cess-payers 
with  whom  he  is  acting;  are  not  entitled  to1  be  heard. 
Tbey  have  been  guilty  of  laches.  Not  merely  did  they 
suffer  these  presentments  to  be  fiated  by  the  judge  at 
the  Spring  Assises,  1861,  bnt  they  lay  by  -for  two 
ferms.  The  treasurer  of  the  county  issued  his  warrants 
f  >r  the  collection  of  these  instalments,  and  large  sums 
have  been  already  levied.  What  is  to  be  done  then, 
if  these  presentments  are  quashed?  When  one  instal- 
ment of  a  presentment  is  untraversed,  a  traverse  does 
not  lie  to  any  subsequent  instalment.— Jebb.  Cas.  Res. 
20.  As  to  the  presentments  being  wrongly  entitled, 
the  19  &  20  Vic.,  c  63,  is  concurrent  with,  atfd  does 
not  repeal,  the  7  Will.  4,  c  2,  under  which  the  pre- 
sentments are  made.  The  16  &  17  Vi<%,  c  136,  s.  6, 
Sees  not  apply  to  a  presentment  for  such  costs  as  those 
Of  Mr.  Davis.  Unless  error  is  apparent  upon  the  face 
of  a  presentment  this  court  will  not  go  behind  a  pre- 
sentment; it  must  be  presumed  that  affidavits  were 
made  by  the  collectors  before  the  representments  were 
made.  It  is  to  be  remembered,  that  this  presentment 
was  dated  by  the  Judge  of  assise,  no  objection  to  it 
having  been  made  by  any  person,  therefore  a  certiorari 
ought  not  to  be  granted  in  this  case,  in  atialdgy  to 
the  case  of  an  indictment  The  Court  of  Queen's 
Bench,  in  England,  refused  to  grant  a  certiorari  to 
remove  an  indictment  for  not  repairing  a  bridge,  from 
the  Quarter  Sessions,  after  judgment  had  been  pro- 
nounced there  \  E.  v.  the  inhabitants  of  Penrtego%s 
(1  B.  &  C.  142).  This  court  will  not  go  behind  pre- 
sentments to  see  if  every  requisite  of  the  presentment 
has  been  complied,  with — In  re  Quinn  (9  Ir.  Law 
160);  Ex  jHZrte  Eenn  (6  Ir.  Com.  L.  244);  Reg.  v. 
M'Kay  (2  Ir.  Law.  17).  Unless  these  arrears  are 
raised,  the  contractors  for  the  public  works  of  the 
County  Mayo  for  many  years  past,  will  never  be  paid. 
If  the  grand  jury  had  represented  £11,000  at  once, 
the  cess-payers  would  have  been  ruined,  and  the  ar- 
rears would  not  have  been  collected.  By  the  6  &  7 
WilL  4,  c  116,  s.  69,  the  grand  jury  may  present  a 
sum  for  the  building  or  repairing  of  a  court  house  or 
for  any  other  public  work,  and  may  direct  it  to  be 
levied  by  instalments.  Surely  this  is  an  a  fortiori 
case  for  a  presentment  by  instalments;  these  present- 
ments are  bona  fide;  they  were  made  by  the  grand 
jury  with  the  view  of  keeping  faith  with  the  large 
number  of  contractors  td  whom  they  are  indebted,  ami 
at  the  same  time  in  the  mode  in  which  they  would  fall 
lightest  upon  the  cess-payers.  If  this  application  had 
been  bona  fide,  the  parties  seeking  it  would  not  have 
lain  by  so  long. 

P.  Blake,  Q.C.,  in  reply.        . 

Nov.  25. — This  day,  at  the  sitting  of  'the  court,  their 
Lordship's  stated  that  no  argument  had  been  addressed 
ko  them  by  either  side  relative  to  the  validity  of  the  repre* 
sentment  of  £3,936  7s.  3d.,  arrears  of  county  cess  upon 
the  county  at  large..  The  court  were  willing  to  hear 
that  point  argued,  if  the  counsel  were  so  disposed. 
No  further  argument,  however,  took  place. 

Dec,  24 — L&fKoy,  O.  J. — This  case  comes  before  this 
court,  upon  an  application  by  Mr.  David  Rnttledge  and 
other  cesspayers  of  the  County  Mayo,  that  a  writ  of  cer- 
kioWrH  may  Issue;  to  remote  certain  presentments, 


passed  at  the  Spring  Assises  of  1861,  into  this  court, 
trRh  a  view  to  have  them  quashed.  The  case  waa 
very  fully  argued,  but  at  no  greater  length  than  tto 
importance  decerved.  A  varied  of  topics  were  intro- 
duced into  it,  which,  in  my  judgment,  I  do  not  think 
it  is  necessary  ti>  advert  to.  The  presentments  with 
which  we  are  to  deal  may  be  divided  into  three 
classes.  The  first  relates  to  the.  presentment  of  i 
pum  of  5001  to  be  paid  to  the  solicitor  of  the  grattd 
jury,  for  costs  incurred  in  connexion  with  an  endea- 
vour io  procure  a  private  Act  of  Parliament.  The  other 
presentments  are  those  which  re-present  large  arrears 
upon  the  county  at  large,  and  further  re-present  arreard 
of  baronial  assessments.  We  are  unanimously  of 
opinion  that  the  writ  of  certiorari  is  not  to  be  granted 
by  thus  court,  te&  deBUo  JiisHtia,  but  at  the  judicial 
discretion  of  the  court.  Now,  the  action  of  the  court 
is  ascertafqed  by  the  cases  which  have  been  referred 
to,  founded  upon  the  authorities  in  England,  and  it 
is,  in  fact,  only  applying  to  this  species  of  cases 
that  great  common  law  principle,  that  post  judteiuiil 
ofnnia  prcesumuntur  rite*  fuisse  acta — that,  when  a 
Court  of  Record  gives  a  judgment,  it  is  presumed  that 
everything  that  is  necessary  preliminary  to  that  judg- 
ment, and  is  essential  to  its  foundation,  has  been 
done ;  and  accordingly  that  principle  is  to  be  applied  here 
to  these  presentments  being  the  act  of  a  court  of  Hfcdrd, 
having  jurisdiction  over  the  particular  subject.  With 
these  preliminary  observations,  I  will  come  to  the 
classification*,  to  dispose  of  the  several  presentments, 
taking  tfaem  in  the  order  which  I  have  adverted  to  ; 
and  I  think  we  shall  be  able  to  shew  that  though,  ill 
this  instance,  we  grant  the  certiorari,  vte  dd  so  con* 
sistently  with  the  roles  which  I  have  adverted  to  as 
the  guides  of  the  cotirt;  aiid  that,  in  bur  doing  so, 
upon  a  careful  consideration  of  the  facts  relevant  to 
the  subject  matter  of  the  application,  we  are  not  in- 
fringing upon  those  rules.  It  is"  true,  as  I  have 
stated,  that,  in  the  exercise  df  its  judicial  discretion, 
this  cotirt  has  Occasionally  had  its  attention  directed 
to  circumstances  in  the  conduct  of  the  party  applying 
as  a  ground  for  withholding  its  action;  and  I  must 
confess  that,  upon  that  ground,  I  did  hesitate  for 
some  time  on  acconnt  of  the  delay  which  took  place, 
from  the  time  of  the  presentments  being  made  to  the 
application  to  the  court  But  tin  further  considera- 
tion, and  on  looking  more  carefully  into  the  cases  id 
which  the  court  has  been  induced,  by  circumstances, 
to  withhold  its  action,  there  appears  to  me  to  be  a 
solid  distinction  between  those  cases  and  the  present. 
Here  we  haVe  a  great  public  question  affecting  the 
rights  of  a  large  body  df  persons,  a  large  class  of  per- 
sons, whereas  the  other  cases  are  cases  of  an  indivi- 
dual coming  to  the  court  only  to  assert  his  own  right; 
and  vindicate  his  own  private  wrongs.  It  was  in  such 
cases  that  an  over-readiness  to  grant  this  writ  induced 
JiOrd  Mansfield  to  say,  that  the  frequency  of  these 
Applications  to  the  court  had  become  such  a  nuisance, 
and  had  been  matte  such  a  subject  of  oppression  and 
litigation,  that  he  thought  it  right  to  make  a  rule, 
that  the  parties  applying  should  give  Security  for  the. 
costs  in  cage  they  should  not  succeed.  .  But  the  case 
is  very  different  in  respect  to  the  subject-matter  of 
the  present  application.  It  involves  a  question  son* 
ously  affecting  the  rights  of  a  large  body  of  persons; 
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it  involves  a  great  public  question;  and  wttb  respect 
to  the  delay  which  has  taken  place,  the  expression  that 
what  is  every  man's  business  is  nobody's  business, 
may,  in.  some  measure  at  least,  do  away  with  the  fact 
of  the  laches  which  has  occurred  in  coming  to  the 
court.    The  parties  here  come  to  redress,  as  we  shall 
find  as  we  go  op,  what  would  be  not  only  a  great  in- 
convenience, bttt  a  great  injustice  to  a  large  body  of 
persons,  if  we  were  to  suffer  these  presentments  to 
stand.     When  I  come  to  examine  them,  we  shall  find 
that  a  great  practical  injustice  and  a  great  incon- 
venience would  be  the  result  of  allowing  these  pre* 
seutments,  and,  therefore,  it  does  appear  to  me  that, 
with  respect  to  the  rules  bv  which  the  court  is  guided 
lb  private  cases,  this  case  does  not  come  within  the 
principle  upon  which  the  court   sometimes   acts  in 
refusing  the  relief  which  is  sought     Now,  then,  to  go 
through  the  grounds  upon  which*  a*  it  appears  to 
me — and  as  I  believe  I  may  say  to,  if  not  all,  at  least 
to  the  majority  of  this  court — the  grounds  upon  which 
this  court  thinks  it  right   to  grant  the  certiorari: 
— The  first  is  that  which  I  have  adverted  to  already, 
the  importance  of  the  question,  -and  the  extent  to 
which  it  affects  a  large  class  of  persons;  but  secondly 
the  injustice— the  manifest  injustice — that  must  at* 
tend  the  suffering  of  these  three  presentments  to 
stand,  whether  in  respect  to  the  county  at  large,  or  in 
respect  to  the  baronies.  Now,  with  respect  to  the  repre- 
sentmcnts  of  baronial  arrears  upon  the  county,  upon  look- 
ing carefully  into  the  case  I  find  that  there  is  reaHy  no 
jurisdiction;  there  Is  an  absolute  absence,  a  want  of  le- 
gislative jurisdiction  for  representing  assessments.  Be- 
fore I  advert  to  the  statutes,  1  would  say  I  would 
rather  give  a  summary  of  the  statutes,  which  are  In- 
volved in  the  case,  than  go  through  the  provisions  of 
them,  in  every  particular  instance,  in   which  they 
apply.     There  are  four  statutes  involved  m  the  con- 
sideration of  the  grounds  upon  whieh  my  judgment, 
and  1   believe  that  of  all  my  brehren,  is  formed. 
The  first  is  the  statute  6  &  7  Wm.  4,   c  116; 
the  second  statute,  7  Wm.  4,  c  2;  the  third,  is  the 
16  A  17  Vict.*.  136;  and  the  fourth,  19  &  20  Vict, 
te,  63.     Weil,  now,  the  sections  which  are  involved 
hi  the  questions  arising  in  this  case  will  be  found  in 
one  or  other  of  these  statutes.    Then,  to  come  back 
to  the  presentments  for  the  county;  the  statute  which 
gives  authority  to  represent  does  not  embrace  the  re- 
presenting of  baronial  assessments  upon  the  county  at 
large ;  and  the  injustice  of  a  represent  men  t  upon  the 
couuty  at  large,  when  one  considers  the  mode  in  which 
the  original  presentment  is  carried  oat,  will  shew  the 
gross  injustice  it  would  work,  to  suffer  a  representees 
of  the  barouial  assessments  upon  the  county.  The  origi- 
nal presentments  apportion  amongst  the  baronies  their 
several  quotas  to  the  county  presentment  at  large,  and 
that  is  raised,  along  with  the  baronial  assessment,  for 
its  own  purposes.     Well,  then,  if  there  be  a  default, 
Which,  of  course,  is  implied  in  a  representment  being 
made,  (and  these  repi'esentments  before  us  now  are  for 
defaults  of  necessity),  and  the  representment  will  be 
just  as  the  original  presentments  were,  aud  then  the 
baronies,  that  have  paid  their  quotas  to  the  county, 
will  be  subject  again  to  this  representment;  having 
paid  their  quotas  originally,  they  will  have  to  pay  for 
the  defaulting  baronies.    There  is,  therefore,  a  roani 
lest  injustice  in  this,  affecting  a  large  class  of  persons, 


and  great  Inconvenience  as  well  as  injustice,  and 
upon  that  ground  it  seems  to  be  a  case  in  which  there 
iB  sufficient  reason  for  the  court  interfering,  not- 
withstanding there  has  been  laches  in  coming 
to  the  court.  It  would  be  sanctioning,  ib  a  par- 
ticular instance,  that  injustice,  to  allow  these  re- 
preattatmetlts;  and  then  there  is  another  objection 
to  these  presentment*  They  are  directed  to  be 
raised  by  instalments.  Now,  there  is  no  express 
legislative  authority  for  that.  When  we  look  to  tho 
origin  of  this  right  of  presenting  money  for  public 
purposes,  especially  for  roads,  the  difference  which 
exists  between  England  and  Ireland  upon  the  sub- 
ject is  very  remarkable.  In  England  the  road  is  kept 
in  repair  by  the  parish*  and  an  indictment  lies  against  the 
parish  if  it  neglects  to  keep  it  in  repair.  In  Ireland 
the  grand  jury  have  a  legislative  authority  to 
raise  money  off  each  barony.  This  is,  therefore, 
a  mere  legislative  power,  andean  only  go  as  far 
as  the  Legislature  has  permitted.  Now,  the  cir- 
cumstance that  the  Legislature  has  only  allowed 
money  fo  be  raised  in  instalments,  in  particular  in- 
stances, is  a  strong  proof  that  it  cannot  be  raised  pro- 
pria jui*.  There,  too,  it  is  only  apermission, 
not  an  order,  that  is  given,  and  that  shews  that 
there  is  no  original  right;  it  is  clear  that  the 
giving  of  a  power  of  levying  money,  does  not  carry 
with  it,  per  se,  the  power  of  levying  it  by  instal- 
ments, and,  upon  that  ground,  it  appears  to  me 
quite  plain  that  this  levying  by  instalments  is 
illegal,  and  that  there  is  an  absolute  want  of  jurisdic- 
tion to  do  it.  Therefore,  both  with  respect  to  the 
other  ground,  as  weft  as  this,  we  do  not  contravene 
the  rule  that  says,  we  shall  not  go  behind  the  present- 
ment in  order  to  invalidate  it,  because  here,  on  the 
face  of  the  presentment  the  want  of  jurisdiction  ap- 
pears. There  is  no  legislative  power  to  represent 
arrears  upon  the  county  at  large,  and  there  is  no 
authority  to  present  by  instalments?  and  here,  on  the 
face  of  the  presentments,  the  money  is  to  be  raised 
by  instalments;  and,  therefore,  we  have  on  the  face 
of  these  presentments,  that  which  invalidates  them. 
We  are  not  going  behind  them  to  search  out  a  ground 
of  setting  them  aside.  These  is,  also,  this  further 
objection,  the  ground  of  inconvenience — namely,  that 
it  would  -be  doing,  by  a  representment,  what  could 
not  be  done  by  an  original  presentment.  These  are 
the  observations  which  occur  to  me,  and,  in  my 
judgment,  are  the  foundation  to  justify  us  in  grant- 
ing the  certiorari*  in  this  case.  As  to  the  present- 
ment to  Mr.  Davis,  the  words  of  the  16  &  17 
Victoria,  c.  136,  s.  6,  'are  so  express,  power 
being  given  only  to  present  for  a  taxed  bill  of  costs, 
where  the  work  has  been  done,  and  the  public 
has  actually  bad  the  benefit  of  it,  that  I  ask  how  is  it 
possible,  under  an  authority  of  that  sort,  to  justify  an 
advance  upon  the  trnst  that  the  work  may  be  done, 
and  yet  it  never  may  be  done?  That  is  what  is  done 
here,  and  the  thing  for  which  the  presentment  is  made 
does  not  exist.  The  taxed  bill  of  costs  does  not  exist. 
The  ratepayers  should  have  some  value  for  what  they 
give,  and  should  not  be  exposed  to  be  called  upon  to 
make  an  advance  of  money,  as  here,  before-hand. 
There  is  a  presentment  for  printing;  but,  I  believe  aa 
to  that,  the  case  is  given  up* 
O'Brien,  J. — I  wish  to  state  the  grounds  upon 
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which  I  concur  in  thinking  that  the  writ  of  certiorari 
should  issue  as  to  all  these  presentments*  except  as  to 
the  small  one  for  \4L  for  printing.  This  is  a  pecu- 
liar case,  and  one  which,  probably,  may  not  occur 
again;  and  there  are  so  many  principles  involved  in 
it,  affecting  the  administration  of  the  grand  jury  sys- 
tem, and  the  construction  of  the  Acts  of  Parliament, 
and  the  power  of  the  grand  jury,  that  I  think  it  ad- 
visable to  refer  to  the  several  grounds  which  we  pro- 
ceed upon.  It  was  stated  that  the  arrears,  for  which 
the  ^presentments  were  made,  accrued  in  1849  and 
the  subsequent  years;  that  they  accrued  in  several, 
bnt  not  all  the  baronies  of  the  County  Mayo;  that 
large  sums  were  due  to  Government  and  to  contrac 
tors;  and  that,  in  the  year  1866,  a  Bill  was  brought 
into  Parliament,  in  order  to  enable  the  grand  jury  of 
the  County  Mayo,  to  raise  so  much  as  would  be 
necessary.  However,  it  was  afterwards  considered 
that  the  provisions  sought  for  should  not  be  intro- 
duced into  a  private  BilL  The  Bill,  therefore,  was 
withdrawn,  and,  in  the  next  session,  a  Bill  was  intro- 
duced, confining  the  payment  to  the  advances  made 
by  Government.  At  the  Summer  Assises  of  1 859, 
the  grand  jury  appointed  a  committee  to  carry  ont 
that  object.  Subsequently,  an  application  was  made 
to  Parliament  for  a  private  Bill,  to  enable  the  grand 
jury  to  represent  so  large  a  sum  as  1 1,000&,  and  up- 
wards. A  petition  was  presented  to  Parliament,  and 
at  the  last  Spring  Asaizes,  the  grand  jury  resolved 
that  a  Bill  should  be  obtained,  and  steps  were  accord- 
ingly taken  for  that  purpose.  Now,  the  first  pre- 
sentment for  5002.  is  immediately  connected  with  this 
proceeding,  and  it  was  passed,  in  the  terms;of  the  pre- 
sentment, "  to  be  paid  to  Mr.  Davis,  the  solicitor  of 
the  grand  jury  of  the  County  Mayo,  to  meet  the  ex- 
penses of  the  Bill  then  before  Parliament,  in  relation 
to  the  arrear  of  county  cess."  The  other  presentments 
are  for  arrears  of  county  cess — one  on  the  county  at 
large,  the  other  on  seven  baronies.  There  are  two 
questions,  very  different  in  their  character,  to  be  con- 
sidered; the  first,  whether  the  presentments  are 
illegal  on  any  ground;  the  second,  whether  in  the  ex- 
ercise of  the  discretion  which  this  court  exercises, 
there  are,  in  this  case,  grounds  that  would  war- 
warrant  us  in  exercising  the  discretion  of  refusing  the 
writ,  even  though  we  thought  the  presentments 
illegal  I  concur,  as  to  the  illegality  of  the  present- 
ments, with  my  Lord  Chief  Justice,  on  the  principle 
established  by  the  cases  of  In  re  Quinn  and  Ex 
parte  Benn  (ubi  sup.),  namely,  that  the  court  should 
not  go  behind  the  presentment  to  ascertain  whether 
all  the  necessary  proceedings  had  been  complied  with; 
and,  therefore,  in  considering  this  part  of  the  case- 
namely,  whether  there  are  grounds  for  a  certiorari  at 
all,  i  put  altogether  out  of  consideration  the  state- 
ments in  Mr.  Rutledge's  affidavit.  As  to  the  pre- 
sentment for  Mr.  Davis  it  is  open  to  two  objections. 
First,  the  section  of  the  Act  of  Parliament  is  not 
stated.  The  127  th  section  of  the  Grand  Jury  Act  of 
1836  (6  &  7  Wm.  4,  c  116),  requires  that  every 
presentment  shall  contain  a  reference  to  the  statute 
and  section  thereof  under  which  it  is  made.  Now, 
the  only  section  that  we  have  been  referred  to,  which 
authorises  the  presentment  in  this  case,  is  the  6th 
section  of  the  16  &  17  Vict.  c  136,  and  that  re 


quires  that  the  taxed  bill  should  be  produced  before 
the  grand  jury,  before  they  make  such  a  presentment. 
The  presentment  in  question  appears  to  have  been 
framed  with  a  haste  that  the  officers  of  the  grand 
jury  should  not  have  allowed,  for  the  presentment  has 
left  the  section  blank,  and  there  is  no  section  in  the  6  & 
7  Wm.  4,  c.  1 1 6,  authorising  such  a  presentment  There 
is  a  second  objection.  The  presentment  is  authorised  only 
by  the  Act  of  1853  (16  &  17  Vict.  c.  136),  which  re- 
quires that  the  bill  should  be  produced  and  taxed.  It  is 
manifest,  looking  at  this  presentment,  that  there  was 
no  such  thing  as  a  taxed  bill  in  the  case;  and  tho 
sum  is  presented  to  meet  the  expenses  of  a  bill  be- 
fore Parliament  It  was  a  payment  on  account,  one 
which  the  Legislature  has  taken  express  care  to  pre- 
clude the  possibility  of  being  made.  The  next  is  the 
presentment  of  3,9364  out  of  the  county  at  large. 
The  Chief  Justice  has  stated  the  grounds  on  which 
that  presentment  could  not  be  supported.  Whether 
the  presentments  were  made  under  the  Acts  of  1836 
and  1837,  6  &  7  Wm.  4,  c  136,  and7  Wm.4,  c  2, 
or  under  the  last  Act  of  1856  (19  &  20  Vict  c  63), 
in  none  of  them  is  such  a  power  given  as  to  repre- 
sent for  arrears  on  the  county  at  large;  and,  consider- 
ing the  manner  in  which  the  arrears  are  distributed 
and  arranged,  it  would  be  impossible,  without  injus- 
tice, to  carry  out  the  presentment  The  express 
words  of  the  6  &  7  Wm.  4,  c  136,  s.  145,  are, 
"county  of  a  city  or  town;"  and  there  is  no  refer- 
enoe  to  the  county  at  large;  and  the  Act  of  1856 
says,  that  the  arrears  "  may  be  represented,  to  be 
raised  and  levied  on  such  denomination,  barony,  or 
county  of  a  city  or  town,  upon  which  the  same  waa 
originally  required  by  the  treasurer's  warrant  to  be 
levied."  &c ;  but  there  is  no  provision  giving  power 
to  represent  arrears  upon  the  county  at  large.  The 
amount  to  be  raised  off  each  barony  is  ascertained  by 
the  sum  unpaid,  thereout  It  is  true  that  a  portion 
of  the  sum,  to  be  raised  off  each  barony,  is  applicable 
to  the  payment  of  its  proportion  of  the  county  present- 
ments, and  that  a  portion  of  the  arrears  may  be  ap- 
plicable to  the  same  object,  but  such  portion  may  be 
looked  upon  as  a  debt  due  to  the  county  at  large,  for 
which  that  barony  alone  is  really  liable.  The  effect 
of  presenting  on  the  county  at  large  the  sums  due 
from  the  barouies  would  be,  that  the  proportion  of  the 
defaulting  baronies  would  be  levied  out  of  those  which 
had  paid,  and  it  would  be  doing  the  injustice  of  mak- 
ing baronies,  which  are  not  in  default  at  all,  pay  and 
bear  a  portion  of  the  burden  of  other  baronies,  to  an- 
swer the  deficiencies  of  the  latter.  I  may  say  that 
that  ground  of  objection  is  singularly  enough  circum- 
stanced; it  was  only  suggested  by  the  court  itself  at 
the  end  of  the  argument,  and  both  sides  were  asked 
if  they  wished  to  add  anything  further  to  their  argu- 
ments, but  both  sides  declined.  As  to  the  baronial 
presentments,  two  grounds  of  objection  will  lie:  first, 
that  noue  of  them  set  ont  accurately  the  section  of 
the  statute  under  which,  if  at  all,  they  were  authorised 
to  be  made;  and,  secondly,  that  the  presentments 
were  made  payable  by  instalments.  The  first  is  one 
that  I  consider  it  important  to  consider., in  some  de- 
tail. 1  think  it  is  under  the  statute  of  1856,  the  19 
&  20  Vict  c  63,  b.  6,  that  representments  should 
now  bo  made.    (His  lordship  here  read  the  section.) 
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Now,  certainly,  it  is  enough  to  read  the  provisions  of 
that  Act  to  see  that  they  are  more  appropriate  than 
the  provisions  of  the  6  &  7  Wm.  4,  c.  1 16,  a.  145; 
and  one  cannot  bat  see  that  they  are  intended  to  re- 
place the  provisions  of  that  Act,  thongh  without  ex- 
pressly repealing  it,  and  that,  accordingly,  the  19  & 
20  Vict,  c  63,  is  to  be  considered  as  the  Act  now 
authorising  the  representment  of  arrears.  How  it 
could  be  contended  that  the  powers  of  the  two  sta- 
tutes should  co- exist  I  do  not  know ;  but  it  was  con- 
tended that  the  powers  of  the  19  &  20  Vict,  a  63, 
apply  only  to  those  counties  where  the  general  valua- 
tion has  been  completed,  which  appears  to  be  the  case 
with  the  County  of  Mayo,  and  that  it  only  applied  iu 
the  case  of  confusion  of  boundaries.  A  reference  to 
the  statute  will  show  that  neither  of  the  propositions 
can  be  maintained.  With  respect  to  the  latter, 
namely,  that  the  Act  is  to  be  used  only  in  case  of 
confusion  of  boundaries,  the  sixth  section  shews  that 
it  is  to  be  used  in  all  cases,  and  the  subsequent  clause 
of  that  section,  as  to  the  inability  of  the  collector  to 
levy,  refers  not  only  to  boundaries,  but  also  includes 
the  insolvency  of  the  parties  and  other  matters.  But 
it  is  said,  also,  that  the  sixth  section  applies  only  to 
those  counties  where  there  is  a  general  valuation.  It 
is  true  that  the  first  five,  sections  apply  to  counties 
where  the  valuation  has  been  completed,  but  the  6th 
section  is  general  in  its  terms,  providing  for  repre- 
sentments, in  all  cases;  and  there  is  nothing  in  the 
subsequent  provisions  of  the  Act  that  shews  any  in- 
tention to  restrict  the  general  words,  or  that  the 
completion  of  the  valuation  is  necessary.  I,  therefore, 
upon  this  ground,  think  that  these  presentments  are 
clearly  erroneous.  Now,  the  objection  as  to  their 
being  made  payable  by  instalments,  has  been  very 
folly  gone  into  by  my  Lord  Chief  Justice.  It  is  a 
power  very  serious  in  its  results,  if  it  exists.  It  was 
pressed  in  the  argument,  and  I  thought  that  there 
was  some  force  in  what  was  urged,  that  the  general 
words  of  the  145th  section  of  the  6  &  7  Wm.  4, 
c  116,  stating  that  the  sums  to  be  represented  shall 
be  levied  in  the  same  manner,  and  subject  to  the 
eame  rules,  regulations,  provisions  and  powers,  as  any 
money  to  be  levied  by  virtue  of  that  Act  is  to  be 
subject  to,  sanctioned  theiepresentment  by  instalments. 
It  was  urged,  and  I  thought  very  forcibly,  that  these 
words  included  the  power  of  raising  money  by 
instalments,  given  by  the  69th  section  of  that  Act; 
but,  on  the  other  hand,  it  appears  to  me  that  these 
words  apply  to  the  proceedings  to  be  taken  by  the 
treasurer,  and  not  to  include  a  power  of  such  import 
ance  as  this.  The  power  to  levy  money  by  instal- 
ments is  given  by  the  69th  section  of  the  Aetof 
1856,  and  is  there  given  expressly  in  the  case  of  pre- 
sentments for  building,  rebuilding,  or  repairing  court- 
bouses  and  session-houses,  or  for  any  other  public 
works.  It  is  hard  to  suppose  that  so  important  a 
power  would  be  given  by  so  ambiguous  an  expression 
as  that  in  the  145th  section;  but  we  have  a  further 
illustration  in  the  183rd  section  of  the  same  statute, 
that  where  Parliament  intended  to  give  the  power,  it 
was  given  by  express  words.  This  question  is,  per- 
haps, more  a  matter  of  speculation  than  otherwise, 
because,  if  I  am  right  in  thinking  that  all  represent- 
ments for  arrears  are  properly  made  under  the  19  & 


20  Vict.  c.  63,  then  there  is  nothing  in  that  Act  to 
give  this  power  of  making  the  representments  payable 
by  instalments,  and,  as  my  Lord  Chief  Justice  lias 
observed,  it  would  be  open  to  this  absurdity : — a  pre- 
sentment can  originally  be  made  payable  by  instal- 
ments only  for  public  works,  and  yet  if  a  presentment 
for  something  else  is  in  arrear,  the  arrears  could  be 
made  payable  by  instalments.  This  disposes  of  the  two 
objections  which  arise  on  the  face  of  the  baronial  pre- 
sentments. Now,  where  there  are  arrears  so  con- 
siderable, as  in  this  case,  some  of  the  arrears  being 
matter  of  substance,  aud  the  sums  presented  amount- 
ing to  nearly  12,000/1,  the  question  is  whether,  not- 
withstanding that  the  case  is  one  of  Buch  magnitude 
and  importance,  there  are  circumstances  to  induce  the 
court  to  refuse  the  certiorari*  As  to  the  general 
right  of  the  court  to  do  so,  the  cases  of  Rex 
v.  Bass  (5  T.  R.,  251),  and  other  cases,  shew 
that  it  is  not  in  every  case  that  the  court  will, 
as  a  matter  of  right,  feel  itself  bound  to  grant  a  cer- 
tiorari; but  if  the  court  has  a  discretion,  that  discre- 
tion should  be  exercised  not  capriciously;  but,  in  a 
case  like  the  present,  we  should  be  satisfied  that  there 
are  strong  grounds  to  warrant  our  refusing  it.  The 
circumstances  relied  upon  here  are,  that  the  present- 
ments were  not  objected  to  at  the  assises ;  that  Mr.  Rut- 
ledge's  non-attendance  at  the  assizes  was  the  reason 
of  their  being  fiated  without  objection;  that  he  was 
guilty  of  delay  in  coming  to  this  court,  and  also  that 
the  treasurer's  warrant  was  issued  for  the  instalment 
of  the  arrears,  and  that  great  public  inconvenience 
would  arise  from  the  arrangements  entered  into  being 
disturbed.  In  estimating  what  effect  Mr.  Rutledge's 
omission  to  attend  at  the  assizes,  or  his  delay  in 
coming  here  should  have,  we  must  consider  the  mate- 
rial difference  between  the  cases  where  the  party  com- 
plains of  an  individual  wrong  to  himself,  and  those  in 
which  the  proceedings  complained  of  affect  the  inte- 
rests of  a  considerable  body  of  persons.  In  the  for- 
mer class  of  oases,  the  court  may  have  regard  to  the 
fact  that  the  party  had  omitted  previous  opportunities 
of  righting  himself,  but,  in  the  present  case,  all  the 
ratepayers  are  affected  by  the  representments.  One 
of  these  representments  would  have  the  effect  of 
throwing  on  some  of  them  part  of  the  burden  of  the 
deficiencies  of  other  baronies.  All  the  representments 
would  have  the  effect  of  throwing  on  the  ratepayers, 
for  the  next  ten  years,  nineteen-twentietbs  of  the 
burden  which,  under  the  Act,  should  be  borne  by 
those  who  were  ratepayers  when  the  instalment  was 
presented.  How  can  they  be  affected  by  Mr.  Rut- 
ledge's  laches?  There  appears  to  me  to  be  some  doubt 
whether  the  case  of  the  County  of  Down  ( Jebb's  Cas. 
Res.  20),  refers  to  that  class  of  presentments  at  all 
A  great  deal  was  said  as  to  the  hardship  inflicted 
upon  the  contractors  and  Mr.  Davis;  but  it  appears 
to  me  that  the  grand  jury  have  power,  if  they  can 
bring  themselves  within  the  sixth  section  of  the  Act 
of  1856,  to  represent  these  arrears.  As  to  the  costs, 
where  is  the  hardship?  Let  Mr.  Davis  get  his  bill 
taxed,  and  go  before  the  grand  jury,  under  the  6th 
seetion  of  the  16  &  17  Vict,  c  136,  and  he  can  have 
his  rights  settled.  Then,  as  to  the  technical  objec- 
tion of  the  statute  not  being  referred  to,  I  would  not 
be  understood  to  say  that  if  a  presentment  was  in 
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other  respects  legal  on  the  face  of  it,  and  the  objec- 
tion wan  one  which,  if  it  was  made  at  the  assises, 
could  be  cored  by  the  judge  banding  the  presentment 
back  to  the  grand  jury,  and  telling  them  to  correct  it, 
I  would  be  other  than  reluctant  to  entertain  snob  an 
objection.  But  the  objection  here  is  different.  The 
objection  is  one  of  substance,  for  the  grand  jnry  pur- 
port to  do  under  one  Act  what  adder  the  other  they 
have  not  power  to  do;  and  the  objection  is  one  which 
could  not  have  been  remedied  at  the  assigns,  and 
which  would  have  been  fatal  to  all  tbese  present- 
ments. A  reference  to  the  statute,  in  the  case  of 
Mr.  Davis**  presentment,  would  have  been  fatal  to  it 
A.  reference  to  the  recent  Act,  in  the  case  of  the 
baronial  representments*  would  have  been  fatal,  as  it 
wonid  have  been  seen  that  there  was  no  preliminary 
notice;  and  thongh  we  cannot  look  beyond  the  pre- 
sentment, ettll,  if  the  error  ia  apparent  on  the  face  of 
it,  we  may  look  at  the  surrounding  circumstances  to 
see  if  the  case  is  one  in  which,  in  our  discretion,  we 
ehould  refuse  the  certiorari.  1  think,  therefore,  that, 
as  to  these  nine  presentments,  we  should  grant  tbe 
certiorari 

Hates,  J. — I  concur  with  my  Lord  Chief  Justice 
and  with  my  brother  O'Brien,  bat  upon  grounds  diffe- 
rent from  those  relied  upon  by  them.  The  present- 
ments in  question  were  made  by  the  grand  jnry  of  the 
County  of  Mayo,  at  the  Spring  Assises  for  1861. 
Shortly  afterwards  the  treasurer  issued  his  warrant 
and  levied  the  county  cess  for  all  the  presentments 
made  at  that  assies,  and  while  these  sums  were  in 
coarse  of  collection,  this  court  was  called  upon  to  grant 
a  conditional  order  for  a  certiorari  to  remove  the  ten 
presentments  and  have  them  quashed  Upon  the 
motion  to  make  absolute  this  conditional  order,  severaj 
^objections  were  made  to  th*  presentments  which  may 
be  classed  as*  fo#owB{~-First,  that  the  presentment  for 
Mr.  3ole  for  printing,  &c,  was  wrong;  secondly,  that 
that  lor  Mr.  Davis  was  wrong;  thirdly,  that  several  of 
the  others  were  wrong,  as  tbe  statute  and  section  under 
which  they  wens  made,  wage  not  inserted  aa  required 
by  the  127th  section  of  the  6  &  7  WHL  4,  a  1 16; 
fourthly, .  that  money  represented  aa  unpaid  arrears 
/cannot  be  made  payable-  by  instalments;  fifthly,  thalt 
the  grand  jury  have  made  representment  of  tbe  moneys 
without  any  anjdavit,  aa  required  byjhe  l^Sth  eectipp 
*f  the  laat  mentioned  Act;  and  laajjy,  an  objection 
lias  suggested  itself  to  a  member  of  the  bench,  tha,t 
money  eanno£  be  represented  on  the -county  *t  targe, 
hut  only  on  some  barony.  I  am  far  froin  thinking 
Abat  the  validity  of  these  objections  ought  to  rnje  the 
present  motion,  yet  it  js  plainly  $f  importance  thsJttlbe 
questions  raised  should  hie  ^considered,  as  atfordiofc 
grounds  for  our  interference  by^ertwrari  The  pre- 
sentment to  af r.  #ole  h^ing  fbr  a  sma|l  sum  has  wita 
good  taste  beep  faintly  resisted,  tt  is  no*  wortb  while 
to  give  atiy  opinion  as  to  it*  strict  Jegality.  Tbe  pre* 
jentmeut  to  Mr4,  Davis  steads  m  *  djflferent  rooting. 
It  ia  not  for  the  purpose  of  reimbursing  him  for  work 
done  or  money  expended  as  a  soicitor,  or  for  money 
or  costs  incurred,  but  it  Is  a  round  sum  to  be ,  juusded 
.  to  him  to  meet  expenses  in  Parliament  when  they 
might  arise.  In  my  opinion  that  cannot  be  sustained 
under  the  16  &  17  Vic*,  c  136,  &  6.  It  was  wholly 
extra  vires  of  the  grand  jury;  they  had  no  jurisdjc- 
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tion  to  make  the  presentment.  As  to  the  non-insertion 
of  the  authorising  statutes,  three  statutes  have  been 
referred  to,  the  6  &  ,7  Will.  4  c.  116,  the  7th  WilL  4, 
c.  %  and  the  19  &  20  Vic.  c.  63.  The  first  of  these 
statutes  deals  with  two  classes,  of  cases — those  in 
which  money  has  not  been  paid  by  the  cess-payers  to 
the  collector,  and  those  Jn  which  the  money  having 
bean  paid  to  him  he  is  to  pay  it  pver  fo>  (be  treasurer. 
With  this  latter  class  we  have  nothing  to  do  at  pre- 
sent. The  Act  of  the  7th  WjlL  4,  c  2,  in  enlarging 
tbe  discretjonary  power  of  tbe  grand  jury  enables  them  tp 
raise  the  arrears  of  county  cess  off  t^e  wlpta  barony,  or 
any  part  of  it  upon  wj^ich  the  cess,  was  originally  pre- 
sented. And  the  statute  1 9*20  Vjc.,  p.  63.,  while  limit- 
ing tbe  discretion  of  tbe  grand  jury,  seems  intended  to 
cany  out  the  policy  of  the  7th  WilL  4,  c  2,  and  enacts 
that  tbe  cess  shall  be  levied  put  of  the  defaulting 
townlands,  baronies  and  balf-barpniea,  and  then  that 
the  representment  shall  follow  the  original  present- 
ment. The  otn>cte  *nd  pojicy  (hen  of  the  Legislature 
being  so  different  in  tbe  several  Acts,  I  am  of  opi- 
nion, that  representments  of  money  ought  to  be  deemed 
aa  made  under  the  last  Act,  and  should  be  so  marked 
and  inscribed,  the ne^t  Question  is,  as  to  the  autho- 
rity of  the  grand  jnry  U>  make  a  repjpeentmeot  payable 
by  instalments.  The  69th  section  of  the  6  &  7  WilL 
4,  &  116,  authorizes  the  grand  jury  to  make  present- 
ments for  certain  public  buildings  and  other  works, 
payable  by  instalments;  a  y&ry  reasonable  provision 
so  that  the  expenses  should  be  abated  by  those  who 
are  to  share  the  benefit  of  the  work ;  and  it  would  not 
be  unreasonable  if  in  this  case  the  Legislature  ware  to 
authorize  the  levy  of  $e  arrears  of  £ba  defaults  of 
former  rate-payers  by  gradual  payments  by  instalments 
rather  than  by  overwhelming  the  owners  of  property 
by  one  payment;  but  has  the  Legislature  done  so? 
The  145  th  sectfop  .of  the  6  &  7  Will  4  c  116,  enacts 
that  tfee  grand  jnry  may  represent  any  snpb  sumsof  money 
as  ahal)  he  unpaid  or  in  arrear  out  of  any  denomination, 
barony,  or  county  of  acity  or  town,  to  be  raised  and  levied 
upon  such  denomination,  dwvnpon  which  the  same  was 
originally  required  to. foe  levied*  The  ftb  WJIL  4.  c 
2,  a.  J.5,  when  speaking  of  representments,  enacts  that 
tbey  shall  be  levied  in  the  same  manner  as  any  other 
aama  of  money.  There  is  no  corrasponding .  clause  in 
the  19  #  20  Vic*  o.  63,  and  as  there  was  nothing  in 
tha£  Act  contrary  to  the  policy  of  the  .former,  1  am  of 
opinion  that  the  Legislature  wte^ed,  thsjk  the  provi- 
sion of  the  former  Act  should  not  be  Interfered  with, 
and  jthatat  remains  in  foroe,  and  that  the  present- 
ment* are  unobjectionable  on  the  ground  suggestexj. 
Thjaia  in  conformity,  with  tip  principle,  Jhai  where 
there  a/e.  two  statutory  enactments  on  tfee  same  sub- 
ject, the  fatter  shall  not  repeal  the  farmer  unless  tbey 
cannot  sMm4  ^oget^er.  The  ne$t  objection  is,  tbajt 
tbe  grand  jury  have  represented  without  any  of  the 
affidavits  Jreo^ired  by  the  statute  6  &  7  Wijl.  4,  c  1 16, 
s.  1 45.  Having  JAthnj^ed  an  opinion  tftat  it  js  nnder  the 
Act  19  o>  20  yic,  c,  63,  that  the  .presentments 
should  properly  ha,ve  fceen  made,  I  have  further 
to  observe  that  thsf  Act  has  provided  .a  viva 
p^ce  examination  of  the  collector,  and  this  is  in 
substitution  of  the  previous  machinery.  But  then 
tames  the  question  as  to  the  right  of  representing  on 
tbe  county  at  large,    I  thinly  f  hat  cannot  .be  .done  ao<J 
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that  thai  presentment  cannot  be  made.  The  next 
question  is  whether  we  should  iasne  bar  certiorari  in 
respect  of  any  and  which  of  these  objections.  Now 
H  is  to  be  observed  that  the  writ  is  not  Issuable  as  of 
right,  bnt  in  the  exercise  of  a  sound  discretion.  Per 
Lord  Denmari,  C.J.,  in  Regina  v.  Manchester  and 
Leeds  Railway  Company;  so,  if  this  court  be 
of  opinion  that  justice  was  done  in  the  court 
below,  the  writ  may  be  refused;  so,  the  writ 
will  not  be  granted  to  a  party  who  has  lain  by,  or 
has  not  availed  himself  of  the  proper  tribunal  The 
presentments  complained  of  were  made  by  the  grand 
jury  after  full  discussion,  in  presence  of  the  rate -payers, 
at  the  assizes.  No  objection  was  then  made  by  Mr. 
Kutledge  or  any  individual  at  all.  On  the  dpening  of 
the  commission  the  business  of  the  presentments  was 
taken  up  by  the  judge.  All  persons  having  objections 
were  called  upon  to  make  them.  No  objection  was 
made,  and  the  presentments  were  fiated,  or,  in  Other 
words,  the  court  pronounced  its  judgment  on  each 
presentment,  that  the  money  should  be  raised  and 
levied.  It  is  a  cardinal  priuciple  that  every  objection 
should  be  made  at  the  earliest  opportunity,  and  if  it 
had  been  so  made  in  this  case,  there  is  no  doubt  that 
the  judge,  on  the  objection  being  made,  would  have 
stayed  his  fiat.  And  what  was  the  excuse  suggested 
by  Mr.  Rutledgc  for  not  having  made  his  objection  at 
its  proper  time  and  place?  He  says  that  he  was  not 
at  the  suites  at  all,  and  was  not  aware  that  the  pre- 
sentments were  made,  nntil  after  the  assises,  and  he 
farther  says  -that  a  report  was  circulated  in  the  county 
that  they  were  traversable  at  the  next  assizes.  There 
is  no  suggestion  that  the  grand  jury  misled  Mr. 
Rutledge.  If  he  had  attended  before  the  judge  the 
defect  could  have  been  remedied.  Mr.  Rutledge 
ought  not,  therefore,  in  my  opinion,  to  be  allowed  to 
insist  on  that  objection,  and  to  secure  by  his  laches 
an  advantage  which  he  would  not  have  had  if  due  di- 
ligence had  been  used  by  him.  But  it  may  be  said 
that  graining  that  this  is  a  good  answer  as  to  those 
defects  which  could  have  been  cured  at  the  assizes,  it 
will  not  bold  good  as  to  those  presentment*  to  which 
ihe  objections,  if  made  at  the  assizes,  would  have  been 
fatal.  This,  I  take  it*  is  conceded  that  while  the  19 
&  20  Vic,,  c  63,  was  the  statute  under  which  these 
arrears  should  have  been  presented,  there  was  no  pub- 
lication of  the  arrears  prior  to  the  assizes.  I  'own  at 
once  the  weight  of  this  objection,  for  ou  referring  to 
the  statute,  having  regard  to  the  unqualified  words  of 
the  enactment,  I  think  it  plain,  that  if  the  lists  were 
not  published,  the  grand  jury  have  no  authority  to  en- 
tertain the  matter,  and  have  no  more  jurisdiction  to 
present  for  arrears  than  this  court  has,  or  than  a 
court,  which  has  only  appellate  jurisdiction,  would 
have  to  act  originally*  The  present  case  differs  from 
that  of  Regina  v.  ihe  Board  of  Works  (4  Jur.  N.  S , 
2-5),  where  the  Chief  Justice  says! — "This  is  not  a 
case  in  which  a  preliminary  fact  is  to  be  ascer- 
tained." Here  there  is  a  preliminary  net  to  be  as- 
certained, and  that  preliminary  fact  here'  is  the 
publication  of  the  lists.  It  may  be  said  that 
by  maintaining  this  doctrine  we  are  going  behind 
the  presentments.  I  only  say  that  I  think  that 
rule  docs,  not  extend  to  a  matter  which  is  the 
veiy  foundation  of  jurisdiction.    I  think,  therefore, 


that  the  certiorari  ought  to  go.  As  to  Mr..  Davie  I 
have  only  to  say  that  the  presentment  in  his  case  was 
wholly  unauthorized.  The  grand  jury  had  no  power 
to  dispose  of  the  public  money  for  such  a  purpose. 
We  are  relieved  from  all  formal  questions  in  this 
branch  of  the  case,  and  I  think  the  certiorari  should 
issue  as  well  for  this  presentment  as  for  the  others. 

Fitzgerald,  J, — I  concur  with  my  Lord  Chief 
Justice  and  my  learned  brethren,  and  I  ain  in  the 
position  df  being  able  to  adopt  the  reasons  of  all  of 
them.  I  can  point  this  out  that  not  only  are  we  not 
infringing  upon  the  rules  which  forbids  us  to  go  behind  the 
presentments  themselves,  but  that  every  ground,  up- 
on which  we  decide  this  case,  is  substantial,  and  goes 
to  the  merits  of  the  case.  We  are  giving  no  weight 
to  any  mere  technicality,  but  are  deciding  upon  the 
merits.  As  to  the  presentment  for  Mr.  Davis,  it  U 
plain  on  the  face  of  it  that  the  grand  jury  had  no 
authority  to  make  it,  and  the  omission  of  the  proper 
reference  to  the  statute  and  section  is  important,  be- 
cause, if  they  had  been  referred  to  the  statute,  even 
a  grand  juror  would  have  been  able  to  see  that  he 
had  no  jurisdiction  to  make  a  presentment  until  the 
production  of  the  taxed  bill  of  costs.  Then,  as  to 
representing  on  the  county  at  large  for  arrears,  I  hold 
that  if  we  did  not  give  force  to  the  objection  to  it,  it 
is  a  presentment  that  would  work  gross  injustice. 
As-  to  the  validity  of  that  objection  I  have  no  doubt, 
as  the  attention  of  the  counsel  for  the  grand  jury  was 
called  to  it  at  the  close  of  the  case,  and  they  were 
offered  an  opportunity  to  argue  it  if  they  chose,  and 
they  declined  to  offer  any  suggestion  against  it.  I 
also  agree  with  the  other  members  of  the  court  that 
no  authority  to  represent  a  sum  to  be  levied  by  in- 
stalments exists.  However  it  may  -be  in  many  in- 
stances desirable  that  such  an  authority  should  exist, 
yet,  as  the  authority  of  the  grand  jury  is  the  creature 
of  statute  only,  it  must  be  found  in  the  statutes,  and 
I  concur  in  the  opinion  that  in  none  of  the  statutes 
is  any  such  authority  to  be  found.  And  then  this 
authority  is  one  that  must  be  watched  with  jealousy, 
because  it  is  one  enabling  the  grand  jury  at  any  time 
instead  of  meeting  immediately  their  own  proper  bur- 
den to  cast  a  proportion  of  that  burden  upon  pos- 
terity; as  in  this  case,  persons  coming  into  the  pos- 
session of  property  ten  years  hence,  would  be  called 
on  to  pay  instalments  of  a  sum  with  which  they  bad 
1  nothing  to  do.  The  omission  of  all  mention  of  the 
statute  and  of  the  section  of  the  statute  under  which 
the  presentments  are  made,  might,  in  many  instances 
be  a  technical  objection  merely,  and  I  would  be  dis- 
posed to  give  little  force  to  it,  if  it  was  one  that  in 
the  particular  case  was  merely  a  matter  of  form,  and 
the  objection  could  have  been  remedied  at  the  assizes. 
But  here  the  objection  seems  to  be  one  of  a  character 
!  going  to  the  merits  of  the  case;  for  if  attention  had 
:  been  called  at  the  assizes  to  the  omission,  it  could 
not  have  been  rectified.  It  is  not  merely  an  omission 
to  refer  to  the  statute!  while  making  the  presentment 
under  it,  but  an  omission  of  all  reference  to  the  19 
&  20  Vic,  c.  63,  under  which  alone  this  represent- 
ment  could  have  been  made;  and  it  seems  to  me  to 
be  a  substantial  objection  going  to  the  merits,  as  the 
grand  jury  could  not  have  rectified  it,  as,  if  it  had 
been  pointed  out  that  the  presentment  was  made  un- 
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der  the  19  &  30  of  the  Queen,  c  63,  it  would  be 
wanting  in  the  essential  preliminary  of  the  notice, 
enabling  every  ratepayer  to  come  in  and  dispute  the 
propriety  of  the  presentment  The  only  other  por- 
tion of  this  case  upon  which  I  wish  to  make  an  ob- 
servation is  this,  with  reference  to  the  delay  which 
has  taken  place.  That  delay  is  divisible  into  two 
periods;  first  the  laches  in  not  making  the  objection 
at  the  assizes;  and  secondly,  when  that  had  occurred, 
the  lachesm  not  bringing  the  application  before  this  court 
until  the  last  day  of  the  term.  My  brother  Hayes  and 
I  were  so  embarrassed  on  account  of  this  delay  when 
the  ex  parte  application  took  place,  that  we  hesitated 
before  granting  the  conditional  order.  However,  we 
did  grant  it.  Now,  as  to  the  neglect  to  make  the  ap 
plication  at  the  assizes,  I  have  the  misfortune  to  dif- 
fer with  my  brother  Hayes,  because  it  does  not  ap 
pear  to  me  to  be  a  well  founded  objection  that  the  appli- 
cant was  guilty  of  neglect  at  the  assises,  for  the  whole 
conduct  of  the  grand  jury,  in  place  of  giving  any  inti- 
mation of  their  intention  to  represent  these  arrears, 
was  such  as  to  deceive  and  mislead  the  ratepayers.  I  do 
not  of  course  mean  to  say,  that  these  gentlemen  intended 
or  had  any  view  to  do  so,  but  their  course  was  such. 
At  an  early  period  the  impracticability  of  represent- 
ing the  arrears  at  the  proper  time  became  obvious, 
and  accordingly  they  applied  to  Parliament  for  the  ne- 
cessary powers.  I  presume  they  found  that  they  were 
unable  to  prosecute  the  representments,  and  that  they 
abandoned  the  idea  of  collecting  the  arrears  under  the 
existing  law,  and  I  remember  the  several  bills  which 
were  before  Parliament  to  give  them  authority  to  re- 
present that  which  they  could  not  enforce  under  the 
existing  law.  Then,  in  1860,  so  far  from  there 
being  any  intimation  given  to  the  county,  that  it  was 
intended  to  apply  the  amended  law  to  that  case,  we 
find  in  spring,  1861,  that  there  was  a  bill  before  the 
House  of  Commons,  the  object  of  which  was  to  give 
additional  powers  to  represent  arrears,  and  we  have 
at  the  Spring  Assizes  of  1861,  a  presentment  passed 
of  £500,  to  enable  Mr.  Davis  to  prosecute  that  bill. 
Thus,  so  far  from  any  statutable  notice  having  been 
given,  we  find,  on  the  contrary,  that  they  were  look- 
ing for  additional  parliamentary  powers.  To  be  sure, 
an  abstract  of  the  presentments  is  read  at  the  assizes, 
to  give  an  opportunity  to  each  ratepayer  to  come  in 
and  object;  but  if  the  abstract  of  these  presentments 
was  read  one  after  the  other,  there  was  nothing  in 
them  to  call  the  attention  of  any  ratepayer,  or  to  in- 
dicate that  there  was  any  intention  to  proceed  with 
the  collection  of  these  arrears,  and  Mr.  Rutledge 
swears,  that  he  did  not  hear  of  the  presentment  till 
after  the  assizes  were  over.  T  therefore,  do  not  think 
that  the  neglect  to  make  the  application  at  the  assizes 
was  of  consequence.  But  there  was  considerable  de- 
lay from  the  first  day  of  Easter  Term,  when  the  ap- 
plication might  have  been  made  to  this  court,  to  the 
last  day  of  Trinity  Term,  when  it  was  made.  If  this 
had  been  a  case  in  which  Mr.  Rutledge  was  the  per- 
son alono  affected ;  if  he  appeared  here  to  defend  bis 
private  right  alone,  and  had  been  guilty  of  this  delay, 
and  sought  to  rectify  himself  by  coming  here,  that 
would  have  been  a  ground  on  which  we  might  have 
refused  the  application,  though  it  seems  to  me  that 
the  writ  of  certiorari  so  nearly  approaches  the  con- 


fines of  matter  of  right,  that  we  might  perhaps  hare 
granted  it,  even  in  that  case.  But  this  is  a  publio 
case,  involving  thousands,  and  affecting  posterity,  affect- 
ing persons  who  are  to  come  into  the  possesion  of  pro- 
perty years  hence;  and  it  wonld  be  very  strange,  to 
say,  that  because  there  was  that  delay,  from  which 
no  public  injury  could  arise,  we  were  to  stay  our 
hands.  We  did  not  do  so  therefore,  and  we,  my 
brother  Hayes  and  I,  made  the  conditional  order 
which  was  sought,  and  we  are  enabled  now  on  sub- 
stantial grounds  to  dispose  of  the  objections  which 
have  been  made  to  it* 

Ko  costs. 
—4 — 

Court  of  Common  &lta». 

[Reported  by  J.  Field  Johnston,  Ekj.,  Btnirt6r.at.Law.] 

Fitzgerald  v.  Fitzgerald.  —.Nov.  4. 
Ejectment — Special  Case — Cross*Bemainders. 

A  testator  devised  all  his  estate  and  interest  in  the 
lands  of  D  to  A  and  B%  one  moiety  to  each  for  life9 
and  from  and  after  their  decease  to  the  sons  of  A 
and  B  and  the  heir's  of  their  bodies,  and  in  default 
of  such  issue,  he  devised  the  said  lands  to-  C. 

Held,  that  the  terms  of  this  devise  implied  cross* 
remainders. 

Held  also,  per  Monahan,  C.J.,  (Christian,  J.  dissen- 
tienle),  that  there  is  nothing  to  prevent  the  implica- 
tion of  successive  cross -remainders  between  estates 
for  life  and  estates  tail  in  the  same  subject  matter, 
where  the  phraseo'ogy  of  the  will  warrants  the  in- 
ference that  the  testator  so  intended. 

This  was  an  ejectment  on  the  title,  and  a  special  case 
had  been  agreed  on  and  submitted  to  the  court,  in 
order  to  deteimine  the  construction  of  the  will  of  tb« 
late  Sir  Francis  Fitzgerald,  in  which,  after  reciting 
the  purchase  by  him  of  an  island  called  Coney  Island, 
he  devised  all  his  estates  and  interest  in  the  said 
island  to  the  plaintiff,  Sir  John  Fitzgerald  and  his 
brother  Charles,  one  moiety  to  each  for  life,  and 
from  and  after  their  decease  to  the  sons  of  the  said 
John  and  Charles  and  the  heirs  of  their  bodies,  and 
in  default  of  such  issue,  he  devised  the  said  island  to 
Henry  Fitzgerald. .  Charles  Fitzgerald,  had  died 
without  issue,  subsequently  to  the  testator's  death: 
the  plaintiff  was  living,  but  without  issue  to  the  pre- 
sent; the  defendant  was  the  devisee  over,  the  Rev. 
Henry  Fitzgerald. 

Bali,  Q.C.,  (with  him  JeUet\- for  the  plaintiff. — 
The  general  rule  regarding  cross  remainders  in  these 
cases  will  be  found  in  2  Jarman  on  Wills,  510. — 
"  The  priuciple  has  been  long  admitted  that,  where- 
ever  real  estate  is  devised  to  several  persons  in  tail, 
as  tenants  in  common,  and  it  appears  to  be  the  tes- 
tator's intention  that  not  any  part  is  to  go  over  un- 
til the  failure  of  the  issue  of  all  the  tenants  in  com- 
mon, they  take  cross-remainders  in  tail  among  them- 
selves." u  Default  of  such  issue  "  in  the  will  before 
us  means  default  of  issue  of  all  of  them.  The  de- 
vise over  is  a  devise  of  the  whole  island,  therefore, 
cross-remainders  mnst  be  implied.— Phipard  v.  Mans- 
field,  (Cowper's  liep.,  797);  Watson  v.  Foxon,  (2 
East.,  36);  Atherion  v.  i>,  (4  Durnford  &  East's 
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term  ftep.,  710);  Green  v.  Stephens,  (12  Vesey, 
4 19);  same  case  farther  reported  in  17  Vcsey,  64. 
The  only  distinction  between  the  present  case  and 
those  cited  is  this*  that  life  estates  are  given  first ; 
bat  there  may  be  cross- remainders  between  life* 
estates. — Ashtty  v.  Ashley,  (6  Simon,  358). 

Warren,  (J.C,  (with  him  Pranks),  for  the  de- 
fendant.— There  is  no  case  to  be  found  where  cross- 
remainders  have  been  implied  under  terms  similar  to 
the  present.  Indeed*  they  must  be  rather  designated 
cross  limitations  than  cross  remainders.  The  words 
••  such  i.-sue "  will  include  the  sons  of  John  and 
Charles  Fitzgerald,  and  cannot  be  restricted  to  the 
heirs  of  the  bodies  of  their  sons;  and  yet  they  would 
not  have  vested  an  estate  tail  in  the  plaintiff.  I  ask 
the  court  to  read  "  island  "  in  the  will  "  moiety  of 
the  island.'*—  Gilbert  v.  Witty,  (Croke  James,  655); 
Vanderplank  v.  King,  (3  Hare  1),  observations  in 
Vice-Chancellor  Wigram's  judgment,  at  page  20; 
Ewington  v.  Feint,  (16  Jurist,  398).  If  the  defen- 
dant's construction  be  not  the  true  one,  I  see  not 
how  he  derives  under  the  will  at  all. 

Ctir,  adv.  vulL 

'  The  case  stood  over  until  the  close  of  the  Michael- 
mas Term,  when  judgment  was  given  for  the  plain- 
tiff.    The  only  members  of  the  court  who  expressed 
a  decision  being  the  Chief  Justice  and  Christian,  J. 
Ball,  J.  had  been  absent  at  the  Commission  when 
the  question  was  argued,  and  Keoqh,  J.  was  presid- 
ing in   the   Consolidated   Nisi  Prius    Court.      The 
learned  judges  concurred  in  giving  judgment  for  the 
plaintiff;  but  differed  in  the  grounds  of  their  decision. 
Monahan,    C.  J.,  stated  the  facts  and  added:— 
This  case  has  been  got  up  in  a  praiseworthy  manner, 
and  with  little  expense  to  the  parties  concerned.     I 
regret  we  have  not  more  of  the  same  kind.     The 
question  involved  is  an*  important  one:  the  material 
word*  are,  "  in  default  of  such  issue*"     In  terms  the 
devise  over  is  a  devise  of  the  whole  island,  for  the 
tvord  "moiety"  is  not  made  use  of.     The  difference 
between  the  present  case  and  every  case  to  be  found 
in  the  books  is  this,  that  an  estate  for  life  is  given 
first,  and  estates  tail  afterward. — Phipard  v.  Mans- 
JUUJL,  which  has  been  cited  by  the  plaintiff's  counsel, 
decided  that  where  there  was  a  devise  to   A  B  and 
<J  in  common  in  tail,  and  a  devise  over  "  for  want 
of  such  issue,'*  this  implied  cross  remainders  between 
A  B  aud  C.     Now  the  antecedent  life -estates  make 
this  case  to  differ  from  Phipard  v.  Mansfield.    While 
either  of  them  lasted  there  could  not  be  a  failure  of 
issuq.     It  never  was  intended  that  the  sons  of  John 
and  Charles  Fitzgerald  should  take  estates  tail  in  the 
*  lifetime  of  their  fathers.     Can  cross-remainders  be 
implied  between  the  life-estates  themselves  in  the  case 
before  us?     I  believe  they  can.    The  case  of  Ashley 
v-  Ashley,  (in  6  Simon;,  exteuded  the  doctrine  of 
cross-remainders  to  life  estates.     If  this  be  so,  and 
if  cross-remainders  may,  by  the  ordinary  rule,  be  im- 
plied between  the  subsequent  estates  tail,  then,  I  ask, 
what  is  to  prevent  me  from  implying  two  sets  of 
cross-remainders?     As  long  as  the  judges  held  that 
cross- remainders  might  be  implied  between  two  de- 
visees, but  not  between  more  than  two,  an  objection 
to  the  course  I  have  proposed  to  myself  might  stand. 


But  this  doctrine  is  no  longer  law.  If  I  can  only 
eome  to  the  conclusion  that  this  was  what  the  testator 
intended,  then  what  is  to  prevent  me?  Can  I  come 
to  any  other  conclusion?  Can  I  doubt  that  he  did  so 
intend?  A  dictnm  of  Lord  Mansfield  has  been  re- 
ferred to  which  might  seem  to  stand  in  the  way. 
He  speaks  of  an  absurdity,  but  I  do  not  see  it.  Take 
the  closing  section  of  this  chapter  in  Jarman  on  cross- 
remainders  and  read — 5thly,  "  That  it  is  no  objection 
to  the  implication  of  cross-remainders,  that  there  is 
an  inequality  among  the  devisees  whose  issue  is  re- 
ferred to;  some  of  them  being  tenants  in  tail,  and 
others  tenants  for  life,  with  remaiuder  to  their  Issue 
in  tail"  The  foundation  of  this  remark  is  the  ca»« 
of  Vanderplank  v.  King,  decided  by  Vice  Chancellor 
Wigram,  and  in  the  conclusion  drawn  by  Mr.  Jarman 
from  the  Vice- Chancellor's  decision  I  conenr.  My 
brother  Christain  differs  from  me.  That  difference 
might  have  been  concealed,  had  we  prepared  an 
elaborate  judgment  which  should  shirk  the  points  at 
issue  between  us,  but  this  is  a  course  which  we  have 
not  thought  advisable. 

Christian,  J. — The  Lord  Chief  Justice  and  myself 
have  arrived  at  the  same  conclusion,  but  have  travelled 
to  it  by  different  roads.  I  concur  with  him  in  think-* 
ing  that  there  should  be  no  mental  reservation  in  the 
expression  of  our  opinions,  and  I  concur  in  the  con- 
struction of  cross-remainders  iu  the  estates  tail  I 
admit  that  cross-remainders  may  exist  between  tenants 
for  life,  but  I  will  not  admit  that  Ashley  v.  Ashley 
is  an  authority  for  going  the  length  of  implying  cross- 
remainders  here  between  the  tenants  for  life,  because 
I  hold  the  words  u  default  of  such  issue  "  to  mean 
default  of  issue  of  the  sons  of  John  and  Charles. 
Have  we  a  right  to  go  an  iota  beyond  the  testator's 
intentions  in  making  out  cross- remainders? — Vander- 
plank v.  King  does  not  militate  against  my  view.  I 
will  seek  to  decide  this  question  without  impeaching 
the  dictnm  of  Lord  Mansfield,  which  has  been  cited. 
1  find  enough  in  the  foregoing  words  of  the  will  to 
make  me  rule  this  case  for  the  plaintiff.  The  defen- 
dant has  Sailed  to  show  any  antecedent  words  of 
severance;  and  the  rule  on  this  subject  is  that  words 
of  severance  in  preceding  limitations  will  not  avail. 
Sppposing  there  were  no  devise  over,  John  and 
Charles  would  be  joint  tenants  of  the  fee-simple  ex- 
pectant on  a  failure  of  issue:  accordingly,  John,  the 
plaintiff,  wonld  now  be  tenant  in  fee- simple  of  the 
whole  island,  if  there  were  no  devise  over.  Will 
this  cianse  deprive  them  of  it?  If  not,  there  is  an 
end  of  xtbe  case.  This  devise  does  nothing  but  cut 
down  the  estate  in  fee-simple  to  estates  tail,  and  bo- 
tween  these  estates  tall  we  h»ve  the  ordinary  cross- 
remainders. 

Judgment  for  the  plaintiff. 

Coyne  p.  Bradt.— ,/an.  17* 
Cruelty  to  animals — Construction  of  the  12  &   13 

Vic,  c.  92— Judicial  respect  for  English  decisions. 

The  penalties  imposed  by  the  3rd  section  of  12  j*  13 

Vic,  c.  92  on  persons  assisting  at  a  cockfight  are 

restricted  to  combats  of  that 'character  conducted  in 

a  place  particularly  kept  for  this  purpose. 

Tins  was  a  case  stated  by  the  Justices  of  the  Peace 
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for  the  county  of  Dublin,  assembled  at  Tallaght  for 
the  opinion  of  the  court,  pursuant  to  20  &  21  Via, 
c.  43,  sec  2.  A  summons  in  writing  having  been 
preferred'by  Thomas  F.  Brady,  secretary  to  the  so- 
ciety for  the  prevention  of  cruelty  to  animals,  and 
John  Harvey,  a  head  constable,  under  sections  2  & 
3  of  12  &  13  Vic,  c.  92,  John  Coyne  was  on  the 
3rd  of  June,  1861,  convicted  by  the  said  justices  as- 
sembled at  Tallaght,  of  having  been  unlawfully  en- 
gaged in  codkfighting  on  the  morning  of  May,  the 
15th,  1861,  upon  the  hinds  of  Glassamncky  and 
Kiltipper,  contrary  to  the  provisions  of  the  12  &  13 
Vic,  c  92.  The  fact  of  the  cockfight  was  proved  to 
the  satisfaction  of  the  magistrates,  and  it  was  further 
proved  that  John  Coyne  was  seen  to  win  and  lose 
money  in  betting,  but  there  was  no  evidence  of  his 
having  handled  the  birds.  Within  three  days  John 
Coyne  applied  in  writing  under  20  &  21  Vic,  c.  43, 
section  2,  requiring  the  justices  to  state  a  case  for  the 
opinion  of  the  superior  court 

J.  A.  Outran,  juru,  for  the  appellant. — This  con- 
viction is  bad.     There  are  two  several  grounds  on 
which  it  will  be  sought  to  sustain  it,  and  I  shall  deal 
witn  them  in  order.    To  encourage,  aid,  or  assist  at 
the  fighting  of  cocks  is  not  an  offence  within  the'  in- 
tent or  meaning  of  the  12  &  13  Vic,  c.  92,  sec  3. 
There  must  be  more  than  this.     It  must  be  done  in 
a  place  so  kept  or  used  for  the  purpose  of  fighting 
cocks  as  to  subject  the  keeper  of  it  to  the  penalty 
imposed  in  the  foregoing  clause  of  the  same  section. 
That  section  enacts,  "  That  every  person  who  shall 
keep,  or  use,  or  act  in  the  management  of  any  place 
for  the  purpose  of  fighting  or  baiting  any  bull,  bear, 
badger,  dog,  cock,  or  other  kind  of  animal,  whether 
of  domestic  or  wild  natnre,  or  shall  permit  or  suffer 
any  place  to  be  so  used,  shall  be  liable  to  a  penalty 
not  exceeding  five  pounds  for  every  day  he  shall  so 
keep,  or  use,  or  act  in  the  management  of  any  such 
place,  or  permit  or  suffer  any  place  to  be  nsed  as 
aforesaid;  provided  always,  that  every  person  who 
shall  receive  money  for  the  admission  of  any  other 
person  to  any  place  kept  or  nsed  for  any  of  the  pur- 
poses aforesaid  shall  be  deemed  to  be  the  keeper 
thereof;  and  every  person  who  shall  in  any  manner 
encourage,  aid,  or  assist  at  the  fighting  or  baiting  of 
any  bull,  bear,  badger,  dog,  cock,  or  other  animal  as 
aforesaid  shall  forfeit  and  pay  a  penalty  not  exceed- 
ing five  pounds  for  every  such  offence.**    The  words 
**  as  aforesaid  "  mean  in  the  way  or  manner  aforesaid, 
U  «.,  in  a  place  kept  for  fighting  or  baiting  animals. 
This  construction  will  make  the  section  intelligible 
It  will  be  unintelligible  otherwise     We  cannot  sup- 
pose the  Legislature  to  have  intended  that  the  prin- 
cipals should  be  exempted  from  the  penalty  they  were 
imposing  on  those  who  should  encourage,  aid,  or  as- 
sist.    It  is  accessories  they  mean,  accessories  to  the 
offence  specified  in  the  previous  part  of  the  same  sec- 
tion.    But  the  magistrates  conceived  that  a  fresh  of- 
fence was  created  in  this  latter  clause,  and  they  con- 
victed the  appellant,  who  was  only  proved  to  have 
won  and  lost  money  by  betting.    This  view  of  the 
meaning  of  the  section  will  be  confirmed  by  referring 
to  the  5  &  6  W.  4,.  c  59,  sec  3,  for  which  the 
present  enactment  was  substituted.    The  latter  sta- 


places  as  I  have  mentioned.  Indeed  there  is  an  ex- 
press decision  on  the  point — In  Clarke  v.  Hague,  (8 
Coxe'e  Criminal  Cases,  324),  the  full  court  of  Queen's 
Bench  in  England  held  that,  to  constitute  an  offence 
within  the  meaning  of  the  12  &  13  Vic,  c  92,  sec. 
3,  the  assisting  at  the  fighting  or  baiting  must  occur 
at  a  place  kept  for  the  purposes  of  fighting  or  baiting: 
and  Blackburn,  J.,  in  giving  the  judgment  of  the 
court,  reasons  upon  the  statute  as  I  have  done  But, 
secondly,  supposing  this  point  decided  in  the  appel- 
lant's favour,  the  magistrates  will  seek  to  shelter 
themselves  under  the  more  comprehensive  verbiage  of 
the  second  section.  In  their  case  they  rely  on  this 
section,  and  profess  to  have  convicted  Coyne  nnder 
and  by  virtue  of  it.  It  will  be  argtied  for  them,  that 
this  appeal  differs  from  Clarke  v.  Hague,  because  ex- 
press notice  was  taken  of  the  second  section,  and  the 
magistrates  availed  themselves  of  it.  That  section 
enacts,  *'  That  if  any  person  shall  from  and  after  the 
passing  of  this  Act,  cruelly  beat,  ill  treat,  over-drive, 
abuse,  or  torture,  or  cause  or  procure  to  be  crnelly 
beaten,  ill-treated,  over-driven,  abased,  or  tortured, 
any  animal,  every  such  offender  shall  for  every  snch 
offence  forfeit  and  pay  a  penalty  not  exceeding  five 
pounds.''  I  submit  that  it  is  impossible  for  them 
thus  to  unite  the  two  sections  in  order  to  support 
their  own  Act  But  that  section  meant  no  such  thing 
as  to  inclade  a  case  of  this  kind ;  it  applies  only  to 
cruelties  caused  by  the  immediate  act  of  man,  it  does 
not  contemplate  cases  where  the  animals  themselves 
are  the  agents.  If  the  fighting  of  cocks  was  meant 
to  have  been  included  in  the  2nd  section,  then  the 
concluding  clause  of  the  3rd  section  becomes  utterly 
useless;  and  this,  whether  it  bear  my  construction 
or  the  construction  which  will  be  contended  for  upon 
the  other  side  Read  the  words,  "  as  aforesaid  "  to 
mean,  "  whether  of  domestic  or  wild  nature,"  and 
they  will  only  have  repeated  an  offence  previously 
created,  or  read  them  to  mean,  in  the  precise  manner 
in  this  section  specified,  and  the  Legislature  will  be 
punishing  in  a  particular  Instance  that  to  which,  un- 
der the  more  general  words  of  the  second  section  they 
had  already  attached  a  penalty,  and  that  penalty  tho 
same  penalty. 

Barry,  Q.C.,  (with  him  Purcelt),  for  the  respon- 
dents.— The  words,  "as  aforesaid*'  mean  animals 
"  whether  of  domestic  or  wild  nature,'*  Ac  The 
distinction  taken  by  the  English  Court  of  Queen's 
Bench,  in  Clarke  v.  Hague,  between  principals  and 
accessories  is  fancifuL  If  this  distinction  be  insisted 
on,  then  the  cock  is  the  principal  in  a  cockfight,  and 
all  the  people  present,  whether  they  handle  the  birds, 
or  encourage  them  by  shouting,  or  bet  upon  them, 
are  accessories.  [Motiaharu  C.  J. — Did  you  ever 
hear  of  a  cock  beiug  indicted?]  I  insist  upon  it  that 
there  is  no  difference  between  a  man  handling  the 
birds  and  a  man  encouraging  them  to  fight,  such  as 
that  which  exists  between  principals  and  accessories: 
the  latter  is  no  more  an  accessory  than  the  former. 
If  the  appellant's  construction  of  this  section  be  sup- 
ported, it  follows  that  I;  may  carry  a  bear  with  me 
about  the  country  for  the  purposes  of  baiting  or  fight- 
ing with  impunity,  provided  I  keep  him  moving  from 
spot  to  spot,  and  never  repeat  the  offence  in  the 


tute  clearly  affected  those  only  who  frequented  such    same  place    In  Clarice  v*  Hague  the  respondents 
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were  unrepresented:  the  appellant  Argued  the  ease, 
and  there  was  no  appearance  on  the  other  side,  fiat 
farther,  supposing  this  section  be  construed  in  the 
appellant's  favour,  the  second  section  will  sustain  this 
conviction.  Reads  second  section.  Clarke  v.  Hague* 
b  also  reported  iu  29  Law  Journal,  N.  S.,  105,  and 
there  the  following  observations  with  which  Blackburn, 
J.  closed  his  judgment,  are  given:—44  We  do  not 
wish  to  he  understood  as  confinaing  the  opinion  that 
no  penalty  can  he  incurred  unless  the  animals  are 
baited  in  a  place  (to  use  the  phrase  in  the  case) 
regularly  kept  for  that  purpose,  on  this  we  pronounce 
bo  decision,  as  the  justices  have  not  found  the  fact  to 
raise  this  point,  nor  asked  us  any  questions  upon  it, 
fiie  only  question  submitted  to  us  being  whether  it  is 
An  offence  to  assist  at  eockfighting  elsewhere  than  in 
auch  place,  we  think  it  is  not,  and  therefore  our  judg- 
menf  must  be  for  the  appellant" 

MoNAiusr,  C.  J.— -The  public  are  little  able  to  ap- 
preciate the  grounds  of  doubt  in  the  breasts  of  dif- 
ferent judges;  atid  it  naturally  tend*  to  bring  the  ad- 
ministration of  the  law  into  contempt,  when  they  see 
before  them  conflicting  interpoetations  of  the  same 
statute.  Thjs  is  a  thing  to  be  avoided  where  it  can 
be.  Every  epiaioa  of  every  judge  is  fallible;  and 
this  is  a.  principle  to  be  recognised  in  the  expression 
of  a  decision.  Did  this  3rd  sec  of  the  12  &  13  Vic., 
c  92,  come  before  us  for  the  fiigt  time,  we  must  have 
taken  a  different  view  of  it;  we  must  have  eosjufeseed 
in  the  respondent's  reading  and  supported  this  convic- 
tion. But  it  has  not  so  come;  and  this  express  de- 
cision of  an  English  court  we  do  not  fee)  ourselves  at 
liberty  to  overrule.  Accordingly,  this  conviction 
most  be  gnashed,  but.without  costs. 

Conviction  gnashed* 


Vouvt  of  ^rotate* 

tReported  by  W.  B,  MMI«r#B^,LL.DH  Bjniiter.at-I*v.;i 

Mart  Mauomt,  otherwise  Donovan,  tux  wife  or 
Fatbick  Mahokt,  plaintiff;  Bonoeia  Scully, 
othxbwise  Donovan,  thx  wifp  of  C.  Scux&r,  ps- 

FXKPAXT. 

And  in  the  Goods  of  thx  Rs*r.  John  Donovan, 

DECEASED. Jan.  2$,  28. 

Bight  to  administration — Majority  of  interests — Do- 
natio mortis  c&n&&— Adverse  interest — Parties— 
Husband  and  wife, 

JL  next  of  kin,  or  a  party  entitled  in  distribution, 
seeking  to  establish  his  interest  in  the  assets,  either 
on  the  construction  of  the  will,  or  by  way  of  dona- 
tio mortis  causa,  to  the  exclusion  of  the  other  next 
of  km,  must  do  so  by  affidavit  clearly,  and  failing 
to  do  so  to  th  satisfaction  of  the  court,  the  general 
rule  will  prevail  that  the  person  having  the  majo- 
rity of  interests  is  preferred,  and  the  person  having 
an  interest  adverse  to  the  assets  is  passed  over. 

fiemble — In  administration  suits,  brought  by  mar- 
ried  women,  thar  husbas^  should  be  par  tie*  . 

Dr.  Toumsend  (O'Brien  with  him)  moved  that  the 
caveat  lodged  by  the  defendant  should  be  set  aside, 
and  that  the  plaintiff  might  be  at  liberty  to  apply  for 
letters  of  administration  of  the  goods  of  the  deceased. 


with  his  will  annexed,  in  common  form.  The  do- 
ceased,  by  his  will  bearing  date  the  30th  January, 
1861,  gave  to  the  defendant,  Honoria,  "his  house 
furniture,  and  all  that  was  in  his  house,  especially  his 
car,  horse,  and  inside  car,"  and  appointed  a  Mr.  Ar- 
nold executor,  but  named  no  residuary  legatee.  The 
executor  had  renounced.  At  the  time  of  making  his 
wiU,  the  deceased  had  a  sum  of  £1,080  in  his  house, 
hut  the  defendant  alleged  that  the  deceased,  10  days 
before  his  death,  gave  her  that  money  for  herself,  and 
that,  after  hk  death,  she  lodged  £1,000,  part  of  it  in 
her  own  name,  in  the  Provincial  Bank,  Fenaoy,  and 
gave  the  deposit  reeeipt  to  the  Kav.  .Mr.  Kenefie. 
The  deceased  died  on  the  8th  February,  1861,  leav- 
ing surviving  him  Jeremiah  Donovan,  his  brother,  ■ 
Mary  Mahony,  otherwise  Donovan,  his  sister,  his 
only  next  of  kin,  and  a  nephew  and  niece,  the  chil- 
dren of  a  deceased  sister,  Jane  Collins,  and  another 
niece,  the  defendant,  the  daughter  of  a  deceased  bro- 
ther, Cornelius  Donovan,  entitled  also  in  distribution. 
Jeremiah  Donovan,  aud  the  nephew  Collins,  who 
were  abroad,  authorized  Mr.  Kenefie,  by  a  power  of 
attorney,  to  consent  to  the  plaintiff  taking  the  admi- 
nistration. Counsel  submitted  no  case  was  made  ont 
of  a  gift  of  the  £1,080,  and  that  the  £1,080  should 
be  considered  assets  of  the  deceased,  and  as  the  plain- 
tiff had  the  clear  majority  of  interests,  and  was  her- 
jaelf  in  neater  degree  of  kindred  than  the  defendant, 
the  court  should  prefer  her  as  administratrix. 

Exham  for  the  defendant. — The  defendant,  though 
not  strictly  a  next  of  kin,  has,  in  fact,  a  greater  inte- 
rest in  the  assets  than  anyone.  She  is  legatee  of 
everything  in  the  will,  and  under  the  words  giving 
her  the  bo**e  and  all  that  was  in  it,  a  question  will 
arise  on  the  construction  of  the  will,  whether  the 
£1,080  did  not  pass  to  the  defendant.  Besides,  she 
Claims  that  sum  as  a  donatio  mortis  causd,  or  a  gift 
inter  vivos*  Her  affidavit  stated  that,  ten  days  before 
the  testator's  death,  he  desired  the  Bev.  Mr.  Kenefie 
to  give  that  money  to  the  defendant,  which  he  did, 
and  that  she  lodged  in  her  own  name  in  the  bank; 
£1,000,  part  of  it,  and  the  remainder  she  paid  to  Mr. 
Kenefie  for  the  funeral  expenses,  and  she  voluntarily 
gave,  the  deposit  receipt  to  him  also,  bnt  not  endorsed. 
The  bank  would  not  pay  the  money  unless  the  receipt 
were  endorsed,  and  the  defendant,  if  she  got  the  admi- 
nistration, offered  to  endorse  the  receipt,  and  let  the  mo- 
ney be  lodged  in  the  Court  of  Chancery,  to  abide  the 
result  of  a  cause  petition,  which  the  defendant  would 
immediately  hie  to  establish  her  claims. 

SjeahkqA  J. — The  wiU  of  the  deceased,  which  all 
parties  admit  as  valid,  has  disposed  of  all  his  property, 
except  the  snm  of  £1,080  cash,  which  the  defendant 
says  passed  under  the  general  words  in  the  wiU,  "  my 
house,  furniture,  and  all  that  is  in  my  honae."  Now, 
it  is  not  made  out  to  my  satisfaction  that  it  does 
pass  under  those  words,  and  indeed  I  did  not  under- 
stand £onasel  to  argue  it  very  strongly.  But  he  re- 
lied on  a  case  of  donatio  mortis  wusd,  or  a  gift  infer 
vivos.  Bnt  upon  the  affidavits  in  the  case  (if  there  be 
nothing  more)  I  am  clear  that  it  is  not  a  good  gift  of 
that  kind,  and  the  affidavits  should  have  made  it  out 
clearly.  I,  therefore,  hold  that  it  must  be  considered 
on  this  motion  as  a  part  of  the  assets,  and  there  not 
being  in  the  will  any  residuary  clause,  it  would  go  U> 
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the  next  of  kin,  and  those  representing  them  in  distri- 
bution, as  the  deceased,  as  to  that  sum,  died  intestate,  - 
and  as  the  plaintiff  has  the  clear  majority  of  interests, 
and  it  ia  the  daty  of  the  administrator  to  .protect  and 
make  the  assets  as  large  as  possible,  and  the  defen- 
dant's interest  evidently  is  the  reverse.  There  is 
nothing  to  justify  me  in  departing  from  the  general 
rule,  and  I  accordingly  dismiss  the  caveat,  and  allow 
the  plaintiff  to  apply  for  administration  as  asked  for, 
she  to  have  her  costs,  and  she  to  extract  within  four- 
teen days.  In  default  thereof  I  then  give  administra- 
tion to  the  defendant.  I  give  no  cost*  to  the  defen- 
dant unless  the  plaintiff  fails  to  extract,  as  the  defen- 
dant did  not  make  out  her  case  as  she  was  bound  to 
do.     Justifying  security  to  be  given. 

Notb.— His  Lordship  added  that  he  doubted  if  the  old 
practice  in  the  Prerogative  Court,  of  omitting  to  make  parties 
in  the  oause  the  husbands  of  married  women  who  were  next  of 
kin  seeking  administration,  was  correct.  He  thought  they 
should  be  also  parties,  though  they  always  join  in  executing 
the  bond. 

Court  of  dttartrr  &t»*Um*. 

^Reported  by  Charles  H.  Foot,  Esq.,  Bftrrhter^ULsw.} 

Appeals  from  Magistrates  to  Quarter  Sessions.* 
Stewart,  Appellant,  Birnet,  Respondent. — Jm  6, 
1862. 
8  &  9  Vic.  c/64,  s.  2. 
The  proprietor  of  a  house  licensed  to  retail  spirits,  is 
responsible  for  the  non-admission  of  the  consta- 
bulary into  his  house,  in  his  absence. 
This  was  an  appeal  from  a  conviction  by  the  Justices 
at  Lurgan  Petty  Sessions,  on  the  18th  September, 
1861,  whereby  the  appellant,  Charles  Stewart,  being 
licensed  to  retail  spirits,  to  be  consumed  elsewhere 
than  on  the  premises,  was  convicted,  "  for  that  com- 
plainant being  a  constable,  then  upon  dnty  within  the 
limits  of  his  jurisdiction,  demanded  entrance  into  the 
appellant's  house,  kept  by  him  for  the  sale  of  spirits, 
and  the  said  appellant  delayed  to  admit  complaiuant 
therein  for  the  space  of  half  an  hoar."  It  appeared 
on  the  hearing  of  this  appeal  that  Charles  Stewart 
kept  a  grocer's  shop,  and  held  a  license  to  retail 
spirits,  under  8  &  9  Vic.,  c  64,  s.  1  &  2;  and  that 
on  the  4th  of  September  last,  his  wife  was  carrying 
on  the  business  in  the  shop,  when  a  boy  who  was  on 
the  road  gave  information  that  the  police  were  coming, 
upon  which  the  door  was  closed,  and  although  the 
complainant,  Robert  Birney,  who  was  acting  as  con- 
stable and  one  of  the  police  force,  knocked  at  the 
door  and  demanded  admission,  it  was  not  opened  for 
half-an-hour.  There  were  two  persons  in  the  shop  at 
the  time  who  had  got  some  spirits,  which  they  were 
drinking,  and  who  got  away  through  the  back  part  of 
the  premises  after  the  door  was  shut.  It  was  proved 
that  Charles  Stewart  was  absent  from  home  at  the 
time." 

It  was  objected  on  Behalf  of  the  appellant  that 
he  was  not  liable  to  be  convicted  of  the  offence 
charged  for  an  aet  done  in  his  absence.  The  statute 
8  &  9  Vic,  c  64,  repeals  the  part  of  6  &  7  WilL  4, 


*  The  above  important  decision  was  made  by  the  Chair* 
man  of  the  County  of  Armagh,  at  the  Lurgan  Sessions,  upon 
the  6th  of  January,  1862,  upon  appeal  heard  on  the  1 4th  of 
October,  1*61, 


c  38,  as  to  the  granting  of  grocers9  licenses,  which  are 
to  be  regulated  by  former  Acts  (6  Geo.  4,  c.  81,  a.  4 
and  others),  and  by  a.  2  it  enacts,  that  Justices  of  the 
Peace,   constables,   &c   may  enter    the   houses    of 
persons  licensed  to  retail  spirits  (as  appellant  was), 
and  if  such  retailer  on  demand  of  entrauce  opposes  or 
obstructs  entranoe,  or  delays  to  admit,  &c,  be  is  sub- 
jected tD  a  penalty  of  £2.  and  on  conviction  forfeits 
his  license.     The  offences  created  by  this  statute  arise 
out  of  acts  done  in  the  management  of  the  house  or 
place  kept  by  the  letailer  for  the  retail  of  spirits  under 
his  license.      The  evidence  clearly  establishes  that  an 
offence  under  this  Act  was  committed  in  the  appel- 
lant's house  where  he  was  carrying  on  the  business 
of  the  retail  of  spirits  under  his  license,  by  the  person 
employed  by  him  in  the  conduct  of  that  business. 
The  act,  therefore,  was  done  by  him  according  to  tho 
legal  as  well  as  ordinary  and  popular  meaning  of  the 
language  of  this  statute.     It  does  not  necessarily  im- 
ply that  the  party  licensed  should  do  in  person  the 
act  prohibited.     If  such  were  the  construction  of  the 
words  used,  the  provisions  of  the  statute  conld  be 
evaded  with  facility,  by  every  retailer  employing  some 
other  person,  who  could  violate  all  the  regulations  of 
the  retail  trade  in  spirits  without  the  risk  of  detection. 
Such  a  construction  would  be  contrary  to  the  intention 
of  the  Legislature,  and  also  to  the  express  terms  of 
this  section,  8  &  9  Vic.,  c  64,  s.  2,  which  obviously 
renders  the  retailer  liable  for  his  acts  done  in  his 
house  in  the  conduct  of  that  licensed  house,  whether 
by  himself  ia  person  or  by  those  employed  by  him.  De- 
cisions enforcing  penalties,  as  strong  or  stronger,  have 
baen  frequently  made  nnder  the  Excise  Acts,  in  apply* 
ing  their  language  against  persons  licensed.    A  retailer 
of  beer  was  held  guilty  for  having  liquorice  in  his  posses- 
sion, contrary  to  56  Geo.  3,  c.58,  s.  2,  prohibiting  the 
possession  of  that  article  or  any  article  for  or  as  a  sub- 
stitute for  malt  or  hops;  28lbs.  of  liquor.ee   were 
found  on  defendant's  premises,  kept  for  the  retail  of 
beer  nnder  his  license.     Held  that  it  was  unnecessary 
to  aver  or  prove  that  he  bad  it  in  his  possession  to  be 
used  as  a  substitute  for  malt  or  bops  or  with  any 
criminal  intent — AtL-Qen.  v.  Lockwood  (9  M.  &  Wf 
378).    Under  5  6  6  Vic^  c.  93,  s.  3,  a  penalty  is  im- 
posed on  any  retailer  of  tobacco  for  having  in  his  pos- 
session   adulterated   tobacco.    There  was  found   in 
defendant's  drawer,  op  his  premises,  551os.  of  aduk 
terated  tobacco,  but  it  was  proved  that  he  had  bought 
it  as  genuine  and  bad  no  guilty  knowledge.     He  was 
held  liable  to  the  peualty — Regina  v.  Woodlow  (2 
New.  Ses.  Cas.  346);  Pollock,  0.  B.,  held  that  per- 
sonal knowledge  is  not  necessary  to  constitute  the 
offence.     Rolfe,  B.,  referred  to  the  power  given  to  the 
Commissioners  of  Excise  to  stay  or  forbear  to  prose- 
cute, as  showing  the  stringency  of  construction  of  the 
terms  of  these  Acts.     In  the  case  of  A  ttorney-General 
v.  Lochwood\  Baron  Alderson  observes  that  "very 
stringent  provisions  are  sometimes  enacted  for  pur- 
poses of  general  public  good,  involving  great  restric- 
tions upon  particular  classes  of  men,"  and  iustances 
the  provisions  of  the  woollen  Acts,  whereby  "  persons 
are  not  allowed  to  be  in  the  possession  of  weft  of  a 
particular  description,  without  proving  that  they  have 
come  by  it  honestly,  which  is  contrary  to  the  genera) 
law.4'    The  conviction  must  be  confirmed- 
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Court  of  appeal,  in  CfKUirrrg* 

CKcpotttd  by  Clwto  R  Pwt,  jB*,  mm*er.*.| jnr.J 

[BeFOWTHB  I|Q|tp  OlUNCWXOa  ANDTHB  LORD  JtOTd 
0F  A?m*I*] 

Rick  9.  O'Connor— ]fov,  $6,  /mi.  15,  20. 

Specific  performance — Statute  of  Fraude-^EaUfioa* 
Hon— Pleading  evidence— Contrariety-- Wards  of 
Qualification. 

8.  was  put  into  possession  oj  certain  lands  by  2?.,  the 
boSifofF,  B.f  the  son  and  agent  of  &  &,  the 
owner  of  the  lands.  If.  made  at  the  time  an  entry 
in  his  field  book  of  the  terms  upon  which  fa  put  R. 
into  possession,  aid  &  paid  the  fine  and  rent  men- 
tioned in  the  terms.  Sometime  afterwards  H.  co- 
pied the  entry  of  tie  letting  from  Us  field  booh  into 
She  office  book  of  the  owner  of  the  lands,  and  sjaned 
it,  fn  a  suit  for  the  specific  performance  of  the 
agreement  diseased  by  the  above  entries, 

JieR  that  the  entry  in  the  office  boot  Was  an  agree- 
ment within  the  Statute  of  Frauds  ;  that  it  pas 
efficiently  put  fn  issue  by  the  petition  which  alleged 
generally  an  agreement  in  the  tern*  of  the  entry  in 
the  field  booJkj  that,  under  the  cfrcunytances,  the 
adoption  by  FM  P.  of  the  letting  made  by  ff.  was  a 
ratification  binding  upon  fi.  B.  ;  that  m  suits  for 
specific  fterfbr^ane^  this  court  wiU  grant  relief 
when  satisfied  of  fa  temp  of  the  contract,  notwith- 
ponding  fhot  the  evidence  for  the  petitioner  may  be 
fConfiicUng  in  some  details  ;  that  the  wor<&  "  sub- 
ject to  the  c&Mifig  leases  and  lettings  niade  to  the 
undertenants  (^  the  said  R.Btn  are  words  of  qua- 
lification only,  and  wj/l  preserve  the  ryfUs  of  such 
ftn4srienants  aaqsnst  a  punMscr  dajnufig  under  a 
registered 4eed\  although  station*  r'*-'~ 


This  ease  same  before  die  court  upon  an  appeal  flrem 
an  order  Made  by  his  floaor  the  Blast*  of  the  Rofla, 
The  following  were  the  tots  of  the  case:— Robert 
Bailey  being  the  owner  of  the  lands  of  BeJyma*awhim, 
(amongst  others)  in  County  Kerry,  under  a  lease 
made  by  the  Provost,  Fallows,  and  Scholars  of  Trinity 
College,  Dahlia,  with  a  ooveaai^  for  perpetual  renewal, 
try  a  deed  dated  she  24th  of  March,  1848,  assigned 
anllaa  interest  hi  the  above  lands  to  Thomas  O»(3on- 
sre  (the  respondeat).  The  lands  were  conveyed,  sub- 
ject to  she  existiag  leases  and  lettings  made  to  the 
smdertenaots  of  the  said  Robert  BaUeyv"  she  above 
deed  was  duly  registered.  In  the  year  i860,  the  po- 
sitioner, Catherine  Rjee,  entered  into  a  negotiation 
wish  Francis  Bailey,  she  eon  and  agent  of  lobert 
Bailey,  tensive  to  the  obtaining  of  a  Jeaseef  theknda 
of  BaJrymaoawhim,  at  Ifee  yearly  rent  of  £100,  and  a 
due  of  £100,  as  appeared  by  the  folowhig  letter,  writ- 
ten to  George  T,  Rice,  eon  of  the  petkteaer,  Frauds 
©alley,  in  the  following  terms:— "  Cork,  Mad  April, 
1850,-1  hare  enry  lost  returned  fVooa  Dublin,  and 
*av»  learned  from  Mr.  HeUand  (the  under  agent  and 
fjeflUr  of  Frauds  Bailey),  the  result  of  his  rait  to 
Kerry.  I  hare  serious  doubts  aihoat  PngnyftQm  .the 
way  he  treated  me  on  a  former  transaction.  I  have 
mo  great  oonidence  in  him  as  a  tenant,  and  em  them' 
4ere  mcfined,  indepeadent  of  ether  siwnmstanfai,  to 


let  to  yonr  mother,  although  her  offer  with  regard  to 
rent  and  fine  Is  considerably  lower  than  bin,  and  as  I 
have  not  any  reason  to  find  fanlt  with  yon  as  a  tenant, 
I  am  induced  to  believe  she  may  prove  as  satisfactory 
upon  a  nearer  connection.  l(oder  the  circumstances, 
I  would  accept  of  her  offer  of  £100  per  anneia,  com- 
mencing last  March,  with  a  fine  of  £100,  payable 
now,  and  allowing  her  In  the  first  half-year  any  ar- 
rears of  rates  she  may  have  to  pay,  due  upon  the  farm 
previous  to  her  agreement.  I  suppose  for  the  present 
an  agreement  upon  a  8s.  64  stamp  frill  be  sufficient 
for  all  purposes;  the  lessee  can  be  executed  at  leisure. 
Drop  me  a  line  by  return  of  post  as  to  whether  f  shall 
prepare  the  agreement  upon  a  stamp."— Francis  JC 
Bajlbt.  Mrs.  Rice  returned  no  answer  to  that  let- 
ter; but  upon  the  95th  of  April,  Henry  Holland  gave 
possession  to  the  petitioners  of  the  lands  of  Ballvma 
cawhim,  and  made  an  entry  on  the  same  day  in  his 
field  booh,  In  the  following  terms:  "  I  gave  possession 
this  day  (25th  April,  1850)  to  Mrs.  Catherine  Rice 
and  Henry  her  son,  of  Bsllymacawbim,  late  in  the 
possession  of  Mathias  and  John  Bunyan  (except  the 
part  I*  the  possession  of  Daniel  Glaviu,  which  they 
are  to  get  in  September,  1850),  for  31  years,  from 
25th  of  Marsh  last,  at  £100  per  annum,  they  paying 
£100  fins;  they  are  to  get  turf  every  year  for  their 
use  on  the  form  of  Ahamore,  aa  sooa  as  Mf.  Bailev 
has  possession  of  it  They  have  agreed  to  the  above." 
Shortly  after  the  petitioners  agreed  to  pay  the  fine  of 
£J00.  Catherine  Rice  communicated  to  fAw.  Thomas 
O'Connor  (the  respondeat),  who  was  her  nephew,  and 
who  had  been  the  guardian  of  her  children  for  many 
years  after  their  lather's  death,  the  fact  of  such  pay- 
ment having  to  be  made,  and  also  told  him  that  she 
was  then  unable  to  pay  the  amount  of  the  fine.  The 
respondent  said  that  he  would  put  bis  name  on  a  hill  , 
of  exchange  for  £50,  upon  which  she  eonld  get  cash; 
ha  did  so,  and  she  got  the  bill  discounted.  When 
signing  the  MM,  the  respondent  added  that  "  George  " 
(another  son  of  Mm  Jiice)  "can  get  you  the  other 
£50  in  the  same  way,"  George  Rice  joined  his  mo- 
ther, the  petitioner,  in  a  bill  for  £56.  After  possession 
had  been  given  by  Holland,  and  after  Francis  Bailey 
had  been  informed  of  the  fact,  the  latter  wrote  the 
foNewing  letter  to  Mrs,  R:ce:— "  Cork,  26th  April, 
1850,— Mr.  Hofland  has  just  returned  ftom  Batlyma- 
cawbim,  and  informs  me  of  the  terms  you  propose 
paying  the  fine  of  £100,  offered  for  Bailymacawhim, 
namely,  by  bell  at  two  months,  renewed  at  the  time 
of  maturity.  As  the  agreement  was  for  cash,  I  cannot 
consent  to  accept  a  bfli,  and  if  you  are  not  willing  to 
pay  the  cash,  you  will  consider  the  treaty  at  an  end; 
you  will,  therefore,  not  commence  operations  00  the 
grojmd  until  the  matter  is  finally  settled,  and  let  me 
know  immematjdy^^FuAiwm  B.  Bailet.**  Notwith- 
standing, however,  Francis  Bailey  took  the  joint  bill 
of  lira*  Rice  and  George  Rice  as  part  payment  of  the 
fine,  allowing  for  oertain  arrears  of  poor  rates  and 
eeunty  essa  due  on  the  lands,  which  were  discharged 
hy  Mm.  Bios,  The  petitioners  went  into  possession 
and  paid  rmmmriy  aSLQO  per  annum  rent.  On  the 
24th  of  Jans,  1*57,  Francis  Bailey  wrote  a  letter  to 
George  Rise,  saying,  that  ana  mther,  Robert  Bailey, 
waa  desfrooeof  partiog  with  ins  interest  in  Js)e  lands 
of  Ahssnereand  fla%inatswhkn,  And  that  ha  would 
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give  the  preference  to  a  tenant  in  possession.  George 
Bice  did  not  wish  to  purchase  Mr.  Bailey's  interest, 
but  he  showed  the  above  letter  to  Thomas  O'Con- 
nor the  respondent,  who  thereupon  entered  into  treaty 
with  Mr.  Francis  Bailey  for  the  purchase,  which  was 
completed  and  earned  out  by  the  deed  of  the.  24th  of 
March,  1858.  On  the  24th  of  September,  1859, 
O'Connor  served  notice  to  quit  upon  the  petitioners, 
for  the  25th  of  March  Mowing.  The  petitioners  on 
the  2Ut  of  November,  1859,  filed  a  cause  petition 
against  the  respondent,  to  enforce  the  execution  by 
him  of  a  lease,  with  a  toties  quotiea  clause  of  renewal, 
but  when  the  answering  affidavit  of  Henry  Holland, 
stating  the  above  agreement  for  a  lease  for  31  years, 
was  filed,  the  petitioners  consented  to  have  the  peti 
tion  dismissed  with  costs.  The  petitioners  applied  in 
April,  1860,  to  O'Connor  for  a  lease  for  31  years, 
from  the  25th  of  March,  1850,  but  O'Connor  refused 
to  execute  any  lease  to  them,  and  filed  a  summons  and 
plaint  in  ejectment  against  the  petitioners  in  June, 
1 860.  On  the  1 8th  of  the  same  month,  the  petitioners 
filed  this  cause  petition  for  a  specific  performance  of  an 
agreement  for  a  lease  for  31  years.  The  respondent 
denied  all  notices  of  any  tenancies  existing  in  the  lands 
when  be  purchased  them,  and  stated  that  he  had  pur- 
chased them  on  the  faith  of  the  following  letter:— 
"  Cork,  24th  October,  1857,— Dear  Sir,— I  am  sorry 
I  had  not  the  pleasure  of  seeing  you  wheu  last  you 
were  in  Cork,  as  we  might  then  have  come  to  some 
filial  arrangement  regarding  the  sale  of  my  father's  in  • 
terest  in  the  lands  of  Agtmmore  and  Bally  macaw  him, 
regarding  your  offer  made,  when  then  in  town,  of 
£1500.  I  beg  to  say,  that  as  1  wish  to  meet  you  in 
a  fair,  off-hand  manner,  and  as  I  would  prefer  dealing 
with  you  as  a  tenant  on  the  lands  than  with  a  stranger, 
.  I  will  let  you  have  them  for  a  sum  of  £1750,  clear- 
ing up  all  rent  and  renewal  fines  to  the  previous  gale 
day,  I  taking  of  course  all  renewal  fines,  &o,  due  of 
the  tenants  to  the  same  period;  or  if  you  would  pre- 
fer dealing  with  the  tenants  yourself,  I'd  let  you  have 
all  due  to  me  upon  your  paying  me  a  sum  of  £2100; 
the  sums  due  to  me  by  Mr.  Mason  and  Mr.  Rice " 
(George  Rice)  "  considerably  exceed  the  increase,  and 
you  could  deal  with  them  immediately.  Mr.  Rice's 
lease  expires  iu  March,  and  Mr.  Mason's  the  following 
September;  neither  of  the  other  tenants  have  leases 
except  Slievebeg,  the  particulars  of  which  you  are  well 
acquainted  with.  May  I  request  a  line  from  you. — 
Francis  R.  Bailey."  The  case  was  heard  before 
his  Honor  the  Master  of  the  Rolls  on  the  4th  of 
December,  I860.  Mr.  Francis  Bailey  was  examined 
viva  voce  as  a  witness  for  the  petitioners,  when 
it  appeared  that  in  addition  to  the  entry  which  Hol- 
land made  in  his  field  book,  which  Francis  Bailey  did 
not  see  at  all,  he  bad  copied  the  entry  into  the  office- 
book  of  Robert  Bailey,  which  entries  relating  to  the 
management  of  Mr.  Bailey's  estates  were  made,  and 
had  signed  it  "  H.  H."  F.  Bailey  did  not  see  the  latter 
entry  until  about  six  months  before  his  examination. 
He  also  stated  that  when  Holland  told  him  of  his  hav- 
ing given  possession  to  the  petitioners  upon  the  terms 
before  stated,  that  he,  as  his  father's  agent,  adopted  the 
letting  made  by  Holland.  Holland's  field  book, 
when  produce1,  conta'ned  the  entry  before  mentioned. 
On  the  18th  of  April,  1861,  the  Master  of  the  Rolls 


dismissed  the  petition,  upon  the  grounds,  that  the 
entry  in  .the  office  books,  signed,  H.  H.  was  not  put 
in  issue,  and  that  there  was  no  contiact  between  the 
parties  within  the  provisions  of  the  Statute  of  Frauds. 
This  case  was  set  down  for  hearing  on  the  4th  rf  No- 
vember, when  it  was  orderet.  that  it  should  stand 
over,  to  enable  the  petitioners  to  produce  and  stamp 
the  entry  in  Mr.  Bailey's  office,  which  the  Master 
of  the  Rolls  had  pronounced  not  to  be  in  issue. 

Jan.  15. — Serjeant  Sullivan  (with  him  J,  Leahy \ 
Q.C.  and  Neligan),  for  the  petitioners  and  appel- 
lants.— The  entry  made  by  Holland  in  R.  Bailey's 
office  book,  corresponds  exactly  with  Holland's  entry 
in  his  own  field-book,  and  contains  all  the  terms  of 
the  letting.  There  was  a  recognition  here  by  R. 
Bailey  of  the  letting  made  by  Holland,  which  is  equal 
to  an  original  authority.— Mackan  v.  Dunn,  (1  Moo. 
&  P.  761);  Norris  v.  Cooke,  {7  Ir.  Com.  Law,  37); 
Bradford  v.  Roulston,  (8  Ir.  Com.  Law,  468).  Tho 
agreement  of  the  agent  need  not  be  in  writing;  it 
is  sufficient  if  the  substance  of  the  agreement  be  re- 
cognised and  acted  upon  by  the  principal:  per  Tindal, 
O.J.—  Wilson  v.  Tummon,  (6  Scott  N.  R^  904)1 
The  judge  below  was  in  error  when  he  stated  that 
the  entry  in  Holland's  field-book  was  not  put  in  issue. 
"  I  am  perfectly  clear,  according  to  the  rule  Lord 
Cottenham  laid  down,  that  whatever  would  be 
evidence  of  an  agreement  at  law,  is  evidence  in 
equity" — per  ShadweD,  V.C. — Malcolm  v.  Scou\ 
(3  Hare,  63);  McMahonv.  Burchell,(2?h\L,  127); 
Austin  v.  Chambers,  (6  CL  &  fin.  1).  "  It  is  not 
the  office  of  the  Bill  to  do  more  than  to  state,  with 
sufficient  clearness  and  precision,  the  grounds  upon 
which  relief  is  sought  in  equity:  it  ought  not  to  show 
by  what  evidence  the  case  alleged  is  to  be  established  " 
— per  Lord  Chelmsford — Smith  v.  Kay,  (7  H.  of 
Lds.,  760);  Midgway  v.  Wharton,  (3  De,  G.  McN.  & 
Q.,  677).  The  judge  below  relied  upon  words  of 
Lord  St.  Leonard's  (Vend  &  P.  125-9),  that,  "al- 
though an  agreement  be  in  part  performed,  yet,  if 
the  court  is  not  able  to  ascertain  the  terms,  the  case 
will  not  be  taken  out  of  the  statute."  But  the  next 
sentence,  which  was  not  cited,  provides  for  such  cases 
as  this.  "If  the  terms  be  made  out  satisfactorily  to 
the  court,  contrariety  of  evidence  is  not  materiaL." 
As  to  the  liability  of  O'Connor,  who  it  is  said,  is  a 
purchaser  for  value  without  notice  under  a  registered 
deed,  it  was  proved  that  R.  Bailey  told  him  that 
there  was  no  agreement  between  him  and  the  Rices, 
but,  O'Connor  made  no  inquiries  personally.  O'Con- 
nor was  affected  with  notice,  having  put  his  name  on 
a  bill  for  the  Rices  to  make  up  the  fine  for  Bailey. 
He  also  took  his  conveyance  subject  to  all  lettings  and 
underleases,  which  would  include  this  agreement. 

The  Solicitor  General,  (with  him  A.  Brewster, 
Q.C.  and  Jellett),  for  the  respondent — The  peti- 
tioners have  alleged  four  different  agreements  at  dif- 
ferent times,  and  in  the  affidavits  of  different  wit- 
nesses, therefore,  the  alleged  contract  cannot  be  en- 
forced from  uncertainty.— CaUaghan  v.  Callaghan, 
(8  CL  &  F.  374).  As  Holland  had  no  authority  to 
sign,  R.  Bailey  is  not  bound  by  the  entry  in  the  field- 
book— jBfore  v.  Sutton,  (3  Men,  237);  Ridgway  v. 
Wharton,  (6  Ho.  of  Lds.,  238).  Recognition  im- 
plies knowledge  of  the  act,  which  did  not  exist  here. 
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Even  if  ft.  Bailey  bad  told  O'Connor  of  the  existence 
of  an  agreement,  the  latter  would  not  be  bound. 
•*  Viagne  reports  will  not  affect  the  purchaser's  con- 
science— n  Lord  St  Leonard's,  Vend.  &  Par.,  621. — 
Hamilton  y.  Royse.  (2  Sch.  &  Lef„  327).  There  is 
no  evidence  that  Holland  communicated  the  fact  of 
his  making  the  letting  to  R.  Bailey,  consequently, 
there  was  no  ratification—  Fitzgerald  v.  Dressier,  (7 
Sctxt,  C.  B.  N.  S.,  3?4).  To  avoid  the  effect  of 
registry,  there  must  be  such  notice  to  the  purchaser 
as  amounts  to  fraud — Popham  v,  Baldwin,  (2  Jones, 
33G) ;  JoUandv.  Stainbridge,  (3  Ves,  478).  The 
words  4t  Subject  to  all  underleases  and  Settings  "  in 
the  conveyance  are  words  of  qualification  onlv,  and 
do  not  operate  as  an  agreement—  Wolveridge  v. 
Steward,  (1  Cromp.  &  Mee.,  644).  Tbey  are  de- 
scriptive—&rfe  v.  SL  E%,  (2  P.  Wins.,  3»5); 
Goodwin  ▼.  Lee,  (1  K.  &  J.,  377).  In  suits  for 
specific  performance  the  court  is  to  judge  whether 
the  terms  of  the  contract  are  certain;  and  notwith- 
standing that  there  may  be  a  part  performance  by 
giving  possession,  this  court  will  withhold  its  decree 
if  there  be  any  ambiguity  in  the  contract — Reynolds 
v.  Waring,  (1  Younge,  346).  It  was  to  Mrs,  Bice 
that  B.  Bailey  offered  to  let  the  lands,  not  to  the  pe- 
titioner, but  there  is  no  proof  of  her  acceptance  of 
the  offer.  Holland  had  no  authority  to  make  any  let- 
ting; he  was  only  the  bailiff  of  Francis  Bailey,  the 
authorised  agent  of  Bobert  Bailey,  therefore,  no  con- 
tract can  be  inferred  from  the  letting.  Had  Bobert 
Bailey  been  examined  before  the  Master  of  the  Bolls, 
he  would  have  denied  Holland's  authority.  The  en- 
try in  the  field-book  might  have  been  received  in  evi- 
dence if  the  petitioner*  had  relied  upon  a  parol  agree- 
ment; if  they  relied  upon  a  written  agreement,  they 
ooght  to  have  stated  what  the  agreement  was --{Lord 
St.  Leon.,  Vend.  &  P.,  114).  O'Connor  could  not 
have  known  of  any  agreement  between  Bailey  and 
the  petitioners,  for  the  Powers,  father  and  daughter, 
stated  that  when  O'Connor  was  asked  had  Henry 
Rice  a  lease,  he  said,  no.  Power's  evidence  goes  to 
prove  a  fifth  contract.  If  B.  Bailey  had  known  of 
this  alleged  agreement  of  this  lease  at  the  time  of  the 
sale  to  O'Connor,  the  latter  might  have  come  here  for 
relief. 

Leahy  in  reply. — As  to  how  far  courts  of  equity 
will  go  to  carry  out  the  terms  of  an  agreement,  al- 
though there  may  be  some  uncertainty  as  to  what 
they  are,  cited  Luther  v.  Foxcroft,  (1  Wh,  &Tu.  L. 
Cas.  in  Equity,  635);  Mundy  v.  Joliffe,  (5  Myl.  & 
Cr.,  177);  The  East  India  Go.  v.  Nuthumbadoo,  £c, 
f7  Moo.  P.  OL  Cas,  497).  "A  general  authority 
in  an  agent  implies  a  right  to  do  all  subordinate  acts 
incident  to  and  necessary  for  the  execution  of  that 
authority  "—per  Sir  J.  Bomilly — Collen  v.  Gardner, 
(21  Beav.,  542):  the  power  of  letting  was  incident 
to  Holland's  position  as  bailiff  to  F.  Bailey. 

January  20l — The  Lord  Chancellor. — This  case 
comes  before  us,  upon  a  cause  petition,  praying  the 
specific  performance  of  a  lease,  which,  it  is  alleged, 
Mr.  Bobert  Bailey  had  agreed  to  give  the  petitioners 
of  certain  lands  situate  in  the  County  of  Kerry.  In 
the  early  stages  of  this  case,  both  sides  appear  to 
have  considered  that  only  a  parol  contract  existed  be- 
tween them.    However,  it  turned  out,  that  not  only 


a  parol  contract  between  the  parties,  but  that  there 
was  in  existence  a  written  document,  which,  suppos- 
ing it  to  be  signed  by  Mr.  Bobert  Bailey,  or  by  a 
person  duly  authorised  in  his  behalf,  would  constitute 
a  written  contract  within  the  requirements  of  the 
Statute  of  Frauds.  His  Honor  the  Master  of  the 
Rolls,  when  the  case  was  before  him,  came  to  the  con- 
clusion that  in  the  form  in  which  that  written  doc*  * 
metit  was  presented  to  him,  it  could  not  be  treated^as 
the  contract;  that  it- was  not  put  in  issue  by  the  p  • 
tition;  that  it  was  not  evidence;  and  he  dismissed 
the  petition  with  costs.  The  first  question  then,  which 
we  have  to  consider  is,  can  that  document  be  looked 
at?  Now  it  is  plain,  that  it  can  be  looked  at,  and 
the  respondent's  counsel  have  admitted  so  much ;  con- 
sequently it  is  clear,  that  the  judgment  of  the  Master 
of  the  Rolls  cannot  be  sustained  so  far  as  it  decided 
that  this  written  document  could  not  be  looked  at. 
I  come  then  to  the  cause  petition,  and  I  find  it  con- 
taining an  averment  of  an  agreement  in  writing,  and 
a  written  document  put  in  issue,  and  an  allegation 
that  that  document  was  written  by  the  authority  of 
Mr.  Bobert  Bailey,  and  if  there  was  nothing  else  in 
the  case  the  matter  would  be  plain.  But  we  have 
then  an  averment  that  the  respondents  agreed  to 
grant  a  lease  to  the  petitioners  in  the  terms  stated  ro 
the  petition,  which  are  precise  enough  to  let  in  evi- 
dence of  the  document  upon  the  authority  of  the  case 
of  Smith  v.  Kay,  (7  House  of  liords,  760).  That 
case  shows  that  a  written  document  not  in  issue,  may 
be  looked  at  under  certain  circumstances.  At  page 
760,  I  find  Lord  Chelmsford  saying,  "I  may,  in 
passing,  notice  an  objection  which  was  made  by  him, 
that  certain  letters  which  have  been  used  to  implicate 
him  in  the  transactions  of  Johnston  and  Adams  with 
Kay,  are  not  set  out  in  the  Bill,  bo  as  to  give  him 
notice  of  them.  But  it  is  not  the  office  of  the  Bill  to 
do  more  than  to  state  with  sufficient  clearness  and 
precision  the  grounds  upon  which  relief  is  sought  in 
equity:  it  ought  not  to  show  by  what  evidence  the 
case  alleged  is  to  be  established,"  I  think,  however, 
that  in  saying,  the  Bill  ought  only  to  show  by  what 
evidence  the  case  is  to  be  established,  Lord  Chelms- 
ford was  going  too  far;  and  I  am  sure  his  Lordship- 
only  intended  to  convey,  that  the  petitioner  was  not 
bound  to-show  all  the  evidence  on  the  face  of  this 
petition;  and  in  that  I  quite  agree  with  him.  Then, 
at  page  766,  Lord  Cranworth,  on  this  very  point, 
says,  "  According  to  the  old  practice,  if  a  defendant 
had,  as  in  the  present  case,  been  called  upon  to  answer 
to  the  Bill,  and  evidence  bad  been  gone  into,  and  he 
could  have  shown  at  the  bearing  Jhat  he  was  quite 
taken  by  surprise,  by  the  production  of  certain  letters 
or  alleged  letters  or  drafts  of  letters  and  other  facts 
being  proved  against  btm,  of  which  he  had  no  notice 
in  the  bill,  the  course  would  have  been,  which  nobody 
would  have  controverted,  that  the  court  would  have 
said:  This  defendant  must  have  an  opportunity  of 
answering  this;  he  has  not  had  an  opportunity 
hitherto-,  because  you  have  chosen  so  to  frame  your 
pleadings,  as  not  to  let  htm  know  to  what  point  it 
was  that  he  was  to  direct  his  evidence:  therefore,  be- 
fore any  decree  is  made  giving  relief,  an  inquiry  must 
be  directed  by  a  preliminary  decree,  giving  him  an 
opportunity  to  clear  up  all  those  matters  which  by 
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your  bill,  as  originally  framed,  yon  did  not  give*  him 
an  opportunity  to  clear  up.    That  was  the  course  un 
dor  the  old  practice."    There  is  no  complaint  here  of 
surprise,  for  the  document  was  produced*  all  the  par- 
ties to  it  were  in  court,  and  no  application  was  made 
to  the  court  for  an  opportunity  to  answer  that  docu- 
ment   Taking  that  document  as  in  issue,  let  as  see 
what  is  its  value.    Is  it  a  note  or  memorandum  in 
writing,  signed  by  an  agent  duly  authorised  by  Mr. 
Robert  Bailey?    That  depends  upon  the  evidence. 
It  is  clear,  it  is  not  denied,  that  that  document  was 
written  by  a  person  in  the  employment  of  Mr*  Fran- 
cis Bailey  the  son  and  agent  of  Mr.  Robert  Bailey, 
the  owner  of  the  land;  in  fact,  by  Henry  Hoiked* 
who  was  the  under-agent  and  bailiff  of  Mr.  Francis 
Bailey.    Holland  was  sent  down  to  confer  with  the 
petitioners  upon  the  terms  of  the  letting*  and  I  can- 
not see  any  reason  why  the  petitioners  might  not  con- 
sider him  a  duly  authorised  agent  of  Mr   Robert 
Bailey.    In  the  appendix  I  find  Mr.  Francis  Bailey's 
evidence  to  be  the  following:— "  Was  H.  Holland 
Acting  under  your  authority  at  that  time  as  bailiff?*— 
He  was.    Did  you  in  April,  1850,  give  authority  to 
Holland  to  let  these  lands  of  Ballymacawbim?-- 1  did. 
For  what  purpose? — For  the  purpose  of  setting  the 
farm.    To  whom?— To  Mrs.  Rice  and  her  son— her 
eon  Henry.    What  did  yon  authorise  him  to  do?— 
1  authorised  him  to  set  it  to  her  at  £100  a  year,  tak- 
ing £100  fine,  and  I  think  I  told  him  1  promised  her 
the  term  of  thirty-one  years*    Did  they  get  posses- 
sion at  that  time  under  that  agreement?— They  did." 
Holland  then  settled  the  terms  of  the  letting,  and 
entered  a  memorandum  of  them  in  his  field-book*  and 
when  he  arrived  at  the  office  of  Mr.  Robert  Bailey, 
the  owner  of  the  land*  he  entered  in  the  office-book 
the  fall  terms  of  the  letting,  and  signed  the  entry. 
What  does  Mr.  Francis  Bailey  swear?— That  in  1850* 
he  was  managing  the  lands  for  his  father ;  that  be 
had  absolute  control  over  them;  that  while  he  had  no 
legs]  authority  from  his  father  to  make  leases  or  let- 
tings*  his  father  would  have  sanctioned  anything  he 
did.    And  there  is  a  letter  in  evidence*  which  shows 
that  there  was  some  demur  about  the  completion  of 
the  contract  by  Francis  Bailey,  as  he  insisted  upon 
getting  a  sum  in  cash.    Mr.  Francis  Bailey  says* 
44 1  think  the  arrangement  was  allowed  to  stand**  and 
the  smn  of  £67  was  paid.19  Whose  money  was  that? 
— it  was  a  Bill  of  Exchange*  the  proceeds  of  which 
were  received  by  Mr.  Francis  Bailey*    One  hundred 
pounds  a-year  was  paid  as  rent*  too*  up  to  the  day  of 
the  bearing  of  this  petition*    Robert  Bailey*  the 
father,  was  not  examined.;  Francis  Bailey,  the  son* 
was  examined  at  length;  Holland  was  net  examined 
in  this  matter,  bat  be  had  been  a  witness  in  the  for- 
mer suit,  and  his  evidence  on  the  former  occasion  was 
need  again;  in  that  suit  the  respondents  pot  him  for- 
ward to  prove  a  different  agreement  was  that  then  re- 
lied on*.    What  is  the  effect,  then*  of  Holland's  me- 
morandum?    The  Statute  of  Frauds  points  to  no 
peculiar  mode  of  anthorisationt  it  enacts*  "That  no 
action  shall  be  brought  to  charge  any  person  upon  any 
contract  relating  to  any  interest  1 1  lands,  unless  the 
agreement  upou  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof  shall  be  in  writ* 
ing,  and  signed  by  the  party  to  be  charged  therewith* 


or  some  other  person  thereunto  by  Urn  htwfulry  anthe- 
med."   That  Holland  was  an  authorised  agent  is  in- 
contestable.   Francis  Bailey  says  that  he  adopted  the 
letting  made  by  Holland,  when  Holland  told  him  of 
it:  F*  Bailey  had  previously  stated  that  his  father 
would  adopt  anything  he  adopted.    It  is  then  said. 
that  Holland  was  not  the  ageat  of  Robert  Bailey*  and 
that  be  was  not  empowered  to  sign  fbr  the  principal* 
and  the  case  of  Blore  v.  Svtton,  (3  Men,  937)  ism- 
lied  on*    It  was  held  there  that  an  entry  of  a  memo- 
randum containing  the  terms  of  a  letting,  net  by 
Lady  Bath's  agent*  but  by  his  Clerk  and  signed  by 
the  clerk,  although  made  in  the  course  of  business, 
and  approved  of  by  the  agent*  was  not  a  nuanoran 
dum  signed  by  an  authorised  agent,  bus  there  was  no 
evidence  that  the  fact  of  the  letting  was  ever  oommw- 
biested  to  Lady  Bath.    But  on  the  etaet  aide  there 
b  the  case  of  CMw  v.  Trtcdhusk,  $  Vsay  250), 
There  an  entry  made,  not  by  an  auctioneer*  but  by 
his  clerk  was  held  binding*  on  the  purchaser,  as  the 
auctioneer  had  told  the  purchaser  whose  clerk  he  was: 
so  that  even  if  we  had  no  evidence  of  the  communi- 
cation of  authorisation  from  Robert  Bailey  to  He*- 
LftiMfc  there  is  the  fad  of  Robert  Bailey,  knowing  that 
Holland  acted  as  baiSff  to  Francis  Bailey.    Bus  sit- 
ting in  this  court  we  occupy  the  position  of  a  jury* 
and  we  must  see  is  there  any  evidenoet  and  what/  of 
ratification  by  Robert  Bailey  of  Holland's  act*  to  go 
before  a  jury.  That  a  subsequent  ratification  b  equiva- 
lent to  an  original  authority  is  incontestable.    What 
is  the  evidence  then  of  a  ratification  of  Holland** 
authority  to  sign  fbr  Robert  BaHey?    First,  we  have 
the  entry  hi  the  field  book  by  an  under  a^eae*  who 
was  employed  in  this  very  transection!  and  then  we 
have  the  entry  afterwards  mads  and  signed  in  a  book 
of  the  principal*  In  which  were  entered  different  mat- 
ters of  importance  connected  with  the  management  of 
the  principal's  estates,  and  all  parties  resorting  to  the* 
office  in  which  that  book  was  kept  had  notice  of  the) 
entry.     [A.  Brtw*er>   QCU^It  was  proved  that 
Francis  Bailey  never  saw  the  entry  in  the  book  until 
a  few  months  ago*]    Even  so;  H  was  an  entry  made 
in  the  usual  course  of  business*  sesae  of  the  other 
entries  in  that  book  were  made  by  Robert  B&By  him- 
eel£    Then  we  have  as  additional  evidence,  the  pay- 
ment of  e  fine;  and  net  only  tto  payment  of  e  fine 
;  of  £100*  hut  the  payment  of  rent  to  the  amount 
:  mentioned  in  the  entry  to  Robert  fiailey  himselfi 
What  is  the  eflect  of  all  this?    Oen  k  be  contended 
(hat  there  was  not  ample  ratification  of  ehm  entry  by 
Robert  Bailey?    The  case  of  Bift  v.  &mq.  (3 
Sm»  &  Gift*  692),  which  wee  not  cited  at  the  ban 
is  very  etear  upon  this  question  of  intsncetiont  the 
marginal  note  is  as  follows:— There  being  |W0.  pro- 
prietors of  an  estate,  where  one  ef  them  without  any 
express  authority  from  the  other*  agree*  to  eeil  the 
whole  on  behalf  of  both*  (and  without  cftpress  an? 
therity)  signs  e  contract  for  sale  on  behalf  of  both, 
and  the  other  never  expressly  assents  or  signsthe  eoa> 
tract,  but  alter  knowledge  of  the  contract  does  net 
within  a  reasonable  time  disavow  it  or  express  abso- 
lute dissent,  a  presumption  ef  hk  assent  arises,  which 
is  strengthened  in  proportion  to  the  length  of  time 
during  which  he  lies  bye:  and*  unless  the  presusn> 
tkm  is  rebutted  by  circunastanoes  ef  evidence  sett* 
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oeotly  strong,  ha  will  be  held  bound.  In  such  a  ease 
it  is  •  eqndusive  circumstance  (unless  explained  by 
evidence),  that  he,  with  knowledge  of  the  contract, 
tacitly  and  knowingly  enjoys  a  benefit  from  the  con- 
tract to  which,  bat  for  the  contract  he  would  not  be 
entitled.  At  page.601,  Vice-Chancellor  Stuart,  says, 
•*  The  price  paid  by  the  plaintiff  was  the  remision  of 
the  root  payable  to  him  by  the  lather  and  the  son. 
The  lather,  knowing  that  the  eon  had  entered  into 
the  agreement  on  behalf  of  both,  knew  that  unless 
be  adopted  it,  he  was  liable  to  pay  the  rent.  If  the 
truth  was,  that  be  refused  to  assent  to  the  agreement, 
be  derived  4  benefit  to  himself  by  concealing  that 
truth  from  the  plaintiff  after  the  rent  became  due. 
His  conceding  the  truth  also  deprived  the  plaintiff  of 
the  knowledge  of  his  right  to  deal  with  the  rent  both 
before  and  after  it  became  due.  It  ia  one  of  the 
plainest  principles  of  equity  that  a  man  cannot  be  al- 
lowed to  shelter  himself  by  a  defence  founded  on  his 
own  concealment  of  the  .truth,  when  a  benefit  accrues 
to  himsefc  and  an  injury  to  the  person  with  whom 
he  was  dealing  from  the  concealment.  Indeed,  one 
of  the  strongest  modes  of  recognising  and  adopting  a 
contract  made  by  an  agent  without  previous  authority, 
i*  to  accept  the  benefit  arising  from  the  contract  with 
a  knowledge  that  the  contract  has  been  made." 
When  we  examine  that  case,  it  appears  to  be  dis- 
tinctly applicable  to  that  before  us.  There  is  both 
knowledge  and  ratification  of  the  contract  here;  that 
contract  being  the  memorandum  made  and  signed  by 
Holland,  and.  ratified  and  adopted  by  the  Messrs. 
Bailey,  father  and  son.  I  think  that  there  is  plenty 
of  evidence  to  enable  a  jury  to  presume  a  ratification 
by  Robert' Bailey  of  the  act  of  Holland.  I  come  now 
to  the  point  upon  which  the  counsel  for  the  respondent 
mainly  rested  their  case,  vis.:  that  the  contract  was  so 
uncertain  in  consequence  of  the  various  terms  in  which 
it  was  put  forward  on  different  occasions,  that  this  court 
would  not  enforce  it.  This  is  an  elementary  proposi- 
tion, and  if  the  feet  be  so,  this  contract  cannot  be 
sustained.  Here  Is  a  contract  in  evidence,  in  writing, 
free  from  all  ambiguity,  and  certain;  we  could  not 
have  a  con  tract  in  terms  more  certain  or  better  defined. 
It  ia  said  that  there  ia  another  contract,  one  for  a 
lease  with  a  toties  quotiee  covenant  It  is  clear  that 
that  would  be  a  different  contract;  but  what  is  the 
effect  of  a  party  on  one  occasion  putting  forward  in 
bis  petition  a  contract  different  from  that  on  which  he 
relies  on  a.  subsequent  occasion?  The  petitioners,  on 
the  first  occasion,  alleged  what  they  believed  to  have 
been  the  contract,  and  a  defence  was  put  in,  not  de- 
nying that  there  was  a  contract  between  the  parties, 
but  denying  that  there  was  an  agreement  to  grant  a 
lease  with  a  totist  quotiee  covenant,  and  the  petition 
was  dismissed;  but  it  is  new  to  me  to  hear,  that,  when 
a  party  abandons  a  contract  which  is  shewn  not  to  be 
the  actual  contract  between  the  parties,  he  cannot 
come  forward  again  and  allege  another  oontract. 
That  i*  the  very  case  of  Lindsay  v.  Lynch  (2  Sch.  & 
Le£,  1.)  Thai  was  a  petition  for  the  specific  per- 
formance of  an  agreement  for  a  lease  for  three  lives, 
at  a  certain  rent  Some  dispute  having  taken  place, 
the  plaintiff  filed  an  amended  petition.  The  answers, 
both  to  the  original  and  the  amended  bill,  denied  that 
any  agreement  for  a  lease  for  three  lives  had  ever 
been  made,  but  they  admitted  a  lease  for  the  life  of  the 


plaintiff;  and  that  the  defendants  had  refused  to  accept, 
that  lease.  The  Lord  Chancellor  dismissed  the  bill 
without  prejudice  to  the  plaintiff;  relying  upon  the  con-, 
tract  proved;  and  another  similar  case  is  mentioned 
k  the  note,  when  bis  Lordship  said,  "  Where  a  party 
has  mistaken  his  case,  and  brought  the  cause  to  hear- 
ing, under  such  mistake,  the  ordinary  practice  has  been 
to  dismiss  this  bill  without  prejudice  to  his  bringing  a 
new  bill;  but  in  this  case  perhaps  it  is  better  for  the 
parties  to  let  the  cause  stand  for  a  few  days,  to  give 
the  parties  an  opportunity  of  coming  to  an  agreement 
among  themselves."  I  think  that  it  would  have  been 
wise  for  the  court  to  have  thrown  out  some  such  sug- 
gestion as  that  below,  and  that  course  might  have 
been  followed  without  prejudice  to  either  party  filing 
anew  cause  petition.  This  is  the  principal  ground  00 
which  the  charge  of  irregularity  is  based,  but  other 
charges  to  the  same  offset  were  put  forward,  resting 
upon,  the  contradictory  evidence  of  persons  who  were 
present  at  the  treaty  between  the  petitioners  and  Hol- 
land; the  variance  in  the  duration  of  the  lease,  as 
stated  by  different  persons— some  saying  that  it  was 
to  be  thirty-one  years,  others,  for  a  lease  with  a 
toties  quoties  covenant;  but  what  were  the  final  terms 
agreed  upon?  They  correspond  with  the  entry  in 
Holland's  field  book.  That  being  so,  the  charge  of 
irregularity  cannot  be  sustained;  there  was  a  clear 
oontract  defined  in  the  memorandum  before  us,  which 
we  have  rightly  received,  in  my  opinion,  there  being 
sufficient  evidence  of  ratification  by  Robert  Bailey  to 
make  that  memorandum  binding  upon  him.  Is  Mr, 
O'Connor  then  protected  by  the  fret  that  his  convey- 
ance from  Bailey  was  registered?  Registry  of  the 
conveyance,  after  notice  of  tenancy,  would  amount  to 
fraud;  but  as  to  notice  conveyed  by  conversations,  I 
do  not  attach  much  importance  to  it;  it  may  very 
easily  have  escaped  from  the  recollection  of  the  re* 
spondent,  who  may  have  a  fallacious  memory,  like 
Mr.  Francis  Bailey,  who  must  have  seen  the  entry  of 
the  letting  in  the  book  in  his  father's  office.  Then  as 
to  the  clause  in  Mr.  O'Connor's  purchase  deed,  by 
which  the  lands  were  conveyed,  "  sidy**  to  the  ex- 
mtmg  bates  and  letting*  made  to  the  undertenants  of 
the  said  Robert  Bailey,  it  is  contended,  and  rightly,  I 
think,  that  we  should  not  carry  this  case  further  than 
the  case  of  Serte  v.  SL  Eloy  (i  P.  Win*,  3QS\ 
where  it  is  laid  down  that  that  clause  will  not  create 
any  new  contract,  but  passes  only  such  contracts  aa 
may  exist  at  the  time  of  the  execution  of  the  deed* 
so  that  that  clause  makes  no  difference.  It  has  been 
said,  very  properly,  that  that  clause  is  merely  a  de- 
scription of  the  qpndition  of  the  property  at  the  time 
of  the  purchase.  I  may  say,  I  will  sell  you  my  es- 
tate, subject,  however,  to  aQ  the  tenancies  now  ex- 
isting upon  it,  and  the  rents  reserved  thereon,  but  I 
will  not  sell  the  interests  of  my  undertenants.  That 
being  so,  it  appears  to  me  that  the  registering  of  a 
deed  cannot  affect  what  that  instrument  does  not  pur- 
port to  convey*  There  is  here  then  such  a  oontract 
as  this  court  is  enabled  to  enforce;  but  the  petitioners 
have,  in  my  opinion,  acted  in  a  manner  calculated  to 
mislead  the  respondent,  and  to  give  him  grounds  for 
supposing  that  they  had  no  solid  foundation  for  their 
claim;  consequently,  I  will  not  give  them  any  costs 
up  to  the  establishment  of  that  foundation. 
Tub  Lord  Justice  or  Appeal. — 1  entirely  concur 
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in  all  that  has  fallen  from  the  Lord  Chancellor.  The 
following  facts  in  this  case  are  undisputed,  Viz.,  that 
the  petitioner  paid  £100  as  a  fine,  to  purchase  a  lease 
for  3 1  years  from  Robert  Bailey,  from  whom  he  re- 
ceived possession,  and  to  whom  he  paid  rent  annually 
up  to  the  year  1858.  It  is  true  that  the  terms 
of  the  contract,  as  stated  by  the  petitioner,  are 
not  consistent  with  the  statements  of  other  persons, 
but  the  rights  of  the  petitioners  are  not  to  be  for- 
feited by  reason  of  immaterial  inconsistencies.  The 
Master  of  the  Rolls  considered  that  the  petition 
sbonld  be  dismissed,  as  the  petitioners  had  not  put 
In  issue  a  certain  document  which  was  signed  H. 
H. ;  that  document  was  the  exact  counterpart  of  the 
entry  in  the  field  book,  the  only  difference  being  that 
the  initials  H.  Holland  were  not  affixed  to  the 
document,  upon  which  the  petitioners  at  first  relied. 
Now,  that  book  in  which  the  initialled  entry  was  con- 
tained, was  in  the  possession  of  the  respondents ;  they, 
too,  were  not  aware  of  its  existence:  Francis  Bailey 
totaHy  forgot  it.  It  was  discovered  after  the  hearing, 
aud  h  was  read  without  any  objection  being  raised, 
except  that  it  was  not  stamped,  and  its  receipt  jn  evi- 
dence was  not  relied  upon  by  the  respondent  in  his 
.case;  therefore,  the  entry  in  the  office  book  was  re 
ceived  as  part  of  the  evidence  of  the  petitioners.  It 
is  too  late  for  the  respondent  to  object  to  that  office 
book  on  this  appeal  If  an  objection  was  made  to 
the  reception  of  that  office  book  as  evidence,  it  might 
have  been  brought  forward  by  a  supplemental  petition 
in  the  nature  of  a  bill  of  revivor.  It  is  not  necessary 
to  refer  to  Mitford,  to  show  that  it  would  be  a  matter 
of  course  to  allow  newly  discovered  evidence  to  be  in- 
troduced by  a  rehearing.  As  we  have  determined 
then  to  give,  the  petitioners  +be  benefit  of  the  entry  in 
the  office  book,  to  which  the  Master  of  the  Rolls, 
without  due  reason,  in  our  opinion,  did  not  consider 
them  entitled,  can  we  oblige  the  respondent,  a  pur 
chaser  for  value  without  notice  under  a  registered 
conveyance,  to  execute  a  lease?  It  is  plain  that  we 
can;  for  the  respondent,  when  he  took  the  convey- 
aoce  from  Robert  Bailey,  took  it  subject  to  all  existing 
title  leases  and  lettings,  tie.,  to  the  under-tenants  of 
Robert  Bailey.  So  far,  then,  the  petitioners'  claim  is 
established.  But  it  is  contended  that  no  valid  title 
passed  by  that  entry  in  the  office  book;  that  neither 
Robert  Bailey  nor  his  lawfully  authorised  agent  signed 
that  entry.  Was  Holland  the  agent  o/  Robert  Bai- 
ley? He  was  the  bailiff  and  sub  agent  of  Francis 
Bailey.  It  is  established  by  evidence  that  there  was 
direct  authority  from  Robert  Bailey  to  Holland  to  let 
the  lands;  whether  precedent  or  subsequent  to  the 
letting  is  immaterial  Holland's  letting  was  adopted 
And  sanctioned  by  Robert  Bailey.  There  was  a  ratifi- 
cation equivalent  to  an  original  authority — that  is  clear 
from  the  case  of  Maclean  v.  Dunn  and  Watkins  (I 
Moo.  &  P.,  761).  There  Dunn  assented  and  ap- 
proved of  the  entry  of  a  sale  of  wool  made  by  a 
broker's  clerk,  but  not  signed  by  the  broker,  aud  it 
was  held  that  be  was  bound  by  his  approval.  Wc 
most  look  to  the  common  law  for  the  rule  on  this  sub- 
ject In  the  last  case  Chief  Justice  Best  says,  "  That 
as  an  authority  may  be  presumed  from  previous  em- 
ployment in  similar  acts,  so,  the  same  presumption 
arises  from  subsequent  acts  of  assent  or  acquiescence; 


and  this  is  most  aptly  expressed  by  the  weH-known 
maxim,  that  omnia  ratihabhHo  retro  trafatur,  et  man- 
dato  cequiparatur.  I  am  clearly  of  opinion  that  the 
subsequent  sanction  or  ratification  of  a  contract  signed 
by  an  agent,  takes  it  out  of  the  operation  of  the  sta- 
tute far  more  satisfactorily  than  an  antecedent." 
Without,  however,  the  aid  of  any  authority,  I  should 
have  entertained  no  doubts  on  this  point,  on  the 
grounds  that  a  subsequent  recognition  by  a  principal 
of  the  acts  of  his  agent,  is  not  only  equivalent  to,  but 
more  binding  than,  a  previous  authority  existing  only 
at  the  time  of  making  the  contract.  When  it  is  con- 
ceded that  a  subsequent  ratification  is  equivalent  la 
an  original  authority,  I  can  hardly  imagine  a  state  of 
facts  more  satisfactorily  establishing  a  subsequent  ra- 
tification by  a  principal,  than  the  case  before  us.  We 
have  the  admission  of  the  validity  of  the  letting  by 
flolland,  and  also  the  admission  of  his  authority  to» 
make  that  letting.  The  terms  of  the  agreement  are 
contained  in  Robert  Bailey's  office  book.  He  derives 
a  material  benefit  from  the  agreement,  for  he  receives 
one  hundred  pounds.  He  acquiesces  in  the  agreement 
by  receiving  every  six  months  the  stipulated  rent; 
and  all  the  mutual  rights  of  both  parties  are  referable 
to  the  entry  made  by  Henry  Holland  ia  his  field  book* 
and  afterwards  entered  by  him  in  Mr.  Robert  Bailey'e 
office  book.  Such  is  my  view  of  this  case;  I  differ 
from  his  Honor  the  Master  of  the  Rolls  merely  upon 
the  effect  to  be  given  to  the  entry  signed  "  H.  H."  I 
acquiesce  in  the  remainder  of  his  decision. 

Reverse  the  order  of  the  court  below.  Decree  spe- 
cific'performance  of  a  lease  for  31  years,  upon 
payment  by  the  petitioners  of  the  costs  incurred 
up  to  the  day  on  which  Mr.  Francis  Bailey  ' 
examined. 


ftolls  Court 

CReportoTby  William  Woodtock,  E*j.t  Barrifter.Bt.law.] 

Stack  v.  Royse.— Nov.,  26,  I860;  Dec*,  10,  11; 
May,  31 ;  Nov^  4,  1861. 

Receiver — Judgment — Contract — After  acqxdrtd 
property* 
P.  A,  an  idiot,  was  entitled  absolutely  to  certain  es- 
tates, held  under  leases  for  lives  renewable.  In 
1794,  E.  R.  his  brother  and  heir  presumptive  mar- 
ried, and  by  the  settlement  executed  previously  to  his 
marriage  gave  certain  lands  M  together  with  alt 
other  the  lands  which  he  was  then  or  should  there- 
after become  entitled  to  to  trustees  upon  trust,  besides 
other  trusts,  for  the  issue  male  of  the  marriage,  or 
one  or  tnore  of  them  as  he  R.  R.  should  appoint, 
and  in  default  of  appointment  subject  to  a  trust 
term  oj  500  years,  to  the  use  of  the  first  son  of  the 
marriage.  In  Michaelmas  Term,  1819*  A  & 
became  indebted  to  &  by  judgment.  On  the  1 8th 
oj  November,  1819,  R.  R.  appointed  the  lands 
comprised  in  the  settlement  to  his  eldest  son  T.  R. 
In  1839,  V.  R.  the  idiot  dka\  and  hi  1842,  the 
representative  of  the  judgment  a  editor  obtained  a 
receiver  over  the  lands  upon  a  petition  under  the 
Sheriff's  Act  against  R.  R.  R.  R.  died  in  1859, 
and  thereupon  his  eldest  son  1\  R  went  into  re- 
ceipt of  the  rents  without  having  obtained  the  leave 
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of  the  court  so  to  da.  Upon  an  application  to  re- 
vive ike  receiver  matter*  Held,  that  T.  R.  was  en- 
tiled to  hold  the  lands  discharged  of  the  receiver ; 
and  the  application  was  refused,  hut  no  costs  were 
given,  as  the  conduct  of  T.  R.  in  entering  into  re- 
ceipt of  the  rents  without  the  leave  of  the  court  was 
+wt  proper  in  the  present  case. 
In  1768,  Thomas  Royse  being  seined  of  lands  in  fee- 
simple,  and  also  of  lands  which  he  held  under  leases 
for  livw  renewable  from  the  see  of  Limerick,  executed 
certain  ante-nuptial  articles,  which  he  afterwards,  in 
the  year  1770,  subsequently  to  his  marriage,  carried 
into  execution  by  a  settlement.  By  that  settlement 
both  the  fee-simple  and  freehold  lands  were  expressed 
to  be  limited  to  the  ase  of  Thomas  Royse  for  life,  and 
then  subject  to  a  jointure  for  his  wife  and  to  portions 
for  his  children,  to  the  use  as  to  the  fee-simple  lands 
of  the  first  and  ether  sons  of  the  marriage  in  tail 
male,  and  then  the  settlor  covenanted  to  assign  the 
freehold  lands  to  the  first  son  of  the  marriage,  to  vest 
in  him  on  his  attaining  twenty-one.  There  were  two 
cons  of  this  marriage,  the  eldest,  Vere  Royse,  who 
was  an  idiot  from  his  birth;  the  younger,  Robert 
Royse.  On  the  3rd  May,  1792,  Thomas  Royse  the 
settlor  died,  leaving  these  two  sons  him  surviving. 
Vere  was  found  an  idiot  by  inquisition,  and  in  1794, 
letters  patent  were  granted  by  the  Crown  tq  his 
brother  Robert,  granting  the  estates  of  the  idiot  to 
liim  for  life,  he  paying  out  of  them  £300  a-year  for 
the  maintenance  of  the  idiot,  and  keeping  down  the 
interest  on  the  charges  npon  the  estates.  la  the  same 
year,  Robert  Royse  intermarried  with  Elizabeth  Stack, 
*nd  previously  to  that  marriage  a  settlement  was  ex- 
ecuted, bearing  date  May  1 7, 1 794.  By  that  settlement 
Robt.  Royse  in  consideration  of  the  intended  marriage, 
and  of  £  1,000,  the  lady's  fortune,  and  for  making  apro- 


the  said  towns,  lands,  and  premises,  and  any  other 
lands  he  should  be  thereafter  possessing,  and  in  de- 
fault of  such  appointment,  subject  to  a  trust  term  of 
500  years,  vested  in  the  trustees,  to  the  use  of  the 
first  son  of  the  marriage  and  his  heirs  male,  and  in 
default  of  such  issue  then  to  the  use  of  the  second, 
third  and  every  other  son  of  the  said  marriage  in  the 
usual  course  of  faniHy  settlements.  The  trusts  of 
the  term  of  500  years  were  declared  to  be  by  demise, 
sale,  or  mortgage  of  the  said  towns,  lands,  tenements, 
hereditaments,  and  premises,  and  all  other  lands  and 
premises  which  be  might  hereafter  have  or  be  entitled  to* 
comprised  in  the  said  term  of  500  years,  to  raise  por- 
tions for  younger  children.  The  deed  was  further  ex- 
pressed to  be  npon  the  farther  trust  that  in  case  the 
said  Elisabeth  Stack  should  happen  to  die  in  the  life- 
time  of  the  said  Robert  Royse,  and  that  the  said 
Robert  Royse  should  happen  to  have  no  issue  male  by 
the  said  Elizabeth,  and  should  happen  to  marry  any 
other  woman  or  women  after  the  decease  of  the  said 
Elisabeth  Stack,  and  should  happen  to  have  issue  < 
male  by  such  after  taken  woman  or  women,  that  it 
should  be  in  the  power  of  the  said  Robert  Royse  by 
deed  in  his  lifetime,  or  by  his  last  will  and  testament 
by  him  duly  executed  and  attested  by  two  or  more 
credible  witnesses  to  leave,  give,  grant,  or  devise  to 
the  issue  male  of  such  aftertaken  woman  or  women 
lawfully  to  be  begotten  all  and  every  the  said  real  and 
freehold  estate  or  estates  which  he  should  die  seined, 
or  possessed  of  or  entitled  unto,  in  such  shares,  man- 
ner, and  proportion  as  the  said  Robert  Royse  should 
think  fit,  but  subject  to  the  jointure  of  the  said 
Elisabeth  Stack,  and  to  a  sum  theretofore  provided 
of  £8,000  for  the  issue  female  of  said  Elizabeth 
Stack,  in  case  there  should  be  such  female  issue  and 
no  male  issue  by  her  living  at  the  time  of  Itobert 


vision  for  her,  and  for  settling  and  assuring  the  towns  ;  Royse's  death,  which  said  sum  of  £3,000  npon  tlio 
and  lands  after-mentioned  granted  to  certain  trustees  last-mentioned  contingency  was  by  the  said  iudcntne 
their  heirs  and  assign*  all  that  and  those  the  towns,  I  made  an  express  charge  on  the  aforesaid  lands,  tene- 
fends,  tenements,  and  hereditaments  of  Ballinverick '  ments,  hereditaments,  and  premises,  and  on  all  and 
and  Larraga,  the  town  and  viUage  of  Loughill,  to- !  every  other  lands  and  tenements  he  should  thereafter 


gefcher  with  the  several  and  respective  lands,  tene- 
ments, hereditaments,  and  premises  next,  and  im- 
mediately adjoining  the  said  lands  of  Loughill  by 
whatever  names  or  descriptions  they  were  then  re- 
spectively called  or  known,  situate  in  the  County  of 
Limerick,  together  with  all  other  the  lands,  tenements, 
hereditaments,  and  premises  which  the  said  Robert 
Royse  was  then  or  thereafter  should  be  possessed  of 
«r  entitled  unto  in  reversion,  remainder,  or  otherwise, 


be  possessed  of  or  entitled  to.  The  deed  contained 
a  covenant  by  the  said  itobert  Royse  for  himself,  his 
executors,  administrators,  and  assigns,  with  the 
trustees,  their  heirs,  executors,  and  'administrators 
that  for  and  notwithstanding  any  act,  matter,  or 
thtug  whatsoever  at  any  time,  theretofore,  had  made, 
done,  committed,  or  wittingly  or  willingly  suffered  to 
the  contrary  by  htm  the  said  Robert  Royse  or  any  of 
his  ancestors,  all  and  every  the  said  towns,  lands. 


howsoever,  together  with  the  rights,  members,  and  { tenements,  hereditaments,  and  premises  thereby 
appurtenances,  and  the  reversions  and  remainders  :  granted,  or  released,  or  mentioned,  or  intended  so  to 
thereof  and  therein,  and  all  the  estate  of  him  the  •  be,  should,  from  time  to  time,  and  at  all  times,  for 
said  Robert  Royse,  of,  in,  to  or  out  of  the  said  lands,  ever  thereafter  remain,  continue,  and  be  to  and  for 
tenements,  and  hereditaments,  and  all  other  lands  he  the  several  uses,  intents,  and  purposes  npon  the  trusts 
should  thereafter  be  possessed  of  or  entitled  to,  and  and  subject  to  the  provisoes  and  agreement  by  the 
erery  part  and  parcel  thereof  to  hold  npon  trust  from  '  deed  expressed  and  declared  of  and  concerning  the 
and  after  the  solemnisation  of  the  said  marriage,  to  same.  It  also  contained  another  covenant  by  the 
the  use  of  the  said  Robert  Royse  for  life,  and  after  said  Robert  Royse  for  himself,  his  executors  and  ad- 
Ilia  decease  to  secure  a  jointure  for  his  wife,  with  ministrators,  with  the  trustees,  their  heirs,  executors, 
power  to  the  said  Robert  Royse  by  deed  or  will  to  and  administrators,  that  he  the  said  Robert  Royse 
give,  grant,  or  devise  to  or  in  trust  for  the  issue  male  should  and  wonld  at  the  requost  of  the  trustees  or 
of  the  said  marriage,  or  to  one  or  more  of  them  in  *  the  survivor  of  them  his  executors  and  administrators. 
Bach  shares,  manner,  and  proportions  as  he  should  but  at  the  proper  costs  and  charges  of  the  said  Robert 
think  proper  to  direct,  limit,  or  appoint  all  and  every    Royse,  make,  do,  levy,  suffer,  and  execute,  or  itnme- 
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diately,  and  when  required,  cause  or  procure  to  be 
done,  levied,  suffered,  and  executed  all  and  every  such 
further  and  other  act  and  acts,  thing  and  things,  deed 
and  deeds,  conveyances  and  assurances  in  the  law, 
whatsoever  of  and  concerning  the  aforesaid  lands  and 
premises,  or  any  other  lands  and  premises  which  the 
said  Robert  Hoyse  should  at  any  time  thereafter  be 
possessed  of  or  entitled  unto,  as  by  the  trustees  or 
their  counsel,  should  be  reasonably  advised,  devised, 
or  required  for  the  further  better  and  more  perfect 
and  absolute  carrying  the  deed  and  the  true  intent 
.  and  meaning  of  the  parties  thereunto  into  due,  full, 
legal,  and  perfect  execution. 

On  the  18th  November,  1819,  Robert  Royse,  pur- 
suant to  the  power  contained  in  this  deed,  appointed 
all  the  lands  comprised  in  it,  and  which  remained  un- 
sold to  his  eldest  son,  Thomas  Royse,  absolutely.     In 
or  as  of  Michaelmas  Term,  1819,  John  Stack  recovered 
against  Robert   Royse  a  judgment  for  £3000.     In 
1837,  John  Stack  died,  having  first  made  his  will,  of 
which  he  appointed  his  wife,  Jane  Stack,  executrix* 
She  proved  the  will,  and  subsequently  filed  a  petition 
under  the  Sheriff's  Act  against  Robert  Royse.    On 
this  petition,  an  order  was  made  extending  the  re- 
ceiver, who  had  been  appointed  in  a  cause  of  Fitzger- 
ald v.  Soger,  to  the  matter  of  her  judgment    Vera 
Royse,  the  idiot,  died  in  September,  1839.     Jane 
Stack  died  in  1843,  but  no  order  was  then  obtained 
to  revive  the  proceedings  in  her  matter.    On  the  18th 
April,  1859,  Robert  Royse,  the  conusor  of  the  judg- 
ment of  J  819,  died,  and  thereupon  his  son  Thomas, 
the  appointee  under  the  deed  of  May,  1819,  without 
applying  to  the  court,  entered  into  the  receipt  of  the 
rents  of  the  entire  of  the  lands.    Fourteen  months 
afterwards,  General  Stack,  the  administrator  of  Jane 
Stack,  obtained  a  conditional  order  for  liberty  to  re- 
vive the  receiver  matter,  and  have  the  receiver  con- 
tinued over  the  lands.    Against  this  order  cause  was 
now  shewn  by  Thomas  Royse,  who  claimed  to  hold 
the  lands  discharged  of  the  receiver.    The  case  came 
on  before  the  court  upon  several  days,  and  stood  over 
from  time  to  time,  partly  in  order  that  a  cause  petition 
should  be  filed  to  ascertain  the  rights  of  the  contending 
parties.    Ultimately,  however,  it  was  arranged  that 
the  whole  case  should  be  decided  by  the  Master  of  the 
Rolls  upon  the  motion.     The  argument  was  entirely 
confined  to  the  effect  of  the  settlement  of  1794  upon 
the  lands  held  for  lives,  it  being  admitted  upon  both 
sides  that  there  was  no  question  as  to  the  lands  held 
in  fee  simple. 

Brewster,  Q.  C.„  (with  him  B.  JR.  Warren,  Q.G,) 
for  Thomas  Royse. — Thomas  Royse  is  a  purchaser 
for  valuable  consideration  of  his  rights  under  the  set- 
tlement of  1794.    He  possesses  everything  which  en- 
titles him  to  the  favour  of  the  court,  except  the  legal 
estate.    His  rights  are  equitable.    He  is  engaged  in  a 
conflict  with  Mr.  Stack,  who  is  not  a  purchaser,  but 
only  a  judgment  creditor  claiming  under  a  judgment 
which  was  entered  before  the  passing  of  the  stat.  3  & 
4  Vict,  c.  105,  by  which  additional  rights  were  con- 
ferred upon  creditors.     The  first  question  here  is  as 
to  the  meaning  of  the  deed  of  179*.     Upon  that 
there  can  be  no  doubt.  It  is  that  all  lands  or  real  estate 
to  which  Robert  Royse  should  become  entitled,, or  was 
entitled  at  the  date  of  the  deed  should  be  subject  to. 


that  settlement.  One  of  the  earliest  authorities  on 
contracts  of  this  nature  is  Lewis  v.  Madocke  (8 
Ves*  149)*  Another  strong  case  i&Hardey  v.  Qreen 
(12  Beav*  182).  It  is  clear  oa  these  cases  that  * 
contract  which  is  clear  in  its  construction  is  valid  in 
law.  The  only  question  is  as  to  what  is  the  efieet  of 
the  contract,  which  is  one  for  value*  When  a  man 
contracts  for  value  with  reference  to  specific  property, 
the  contract  attaches  on  the  property,  and  it  is  not  a 
mere  personal  equity  against  the  contractor.  Lord  St. 
Leonards,  in  Jones  v.  Kearney  (1  Dr.  &  Wan,  p. 
159),  says  that  he  cannot  see  why  such  a  contract 
should  be  binding  upon  the  ancestor,  and  not  on  the 
heir.  So,  too,  the  observations  of  the  same  judge  in 
Averatt  v.  Wade  (LL  &  G*  temp.  SugcL,  p.  261). 
There  is  no  doubt  that,  |n  order  to  create  a  lien,  the 
property  must  be  specific;  but  the  terms  of  the  deed 
are  as  specific  as  if  the  lands  were  named. — Morning- 
ton,  v.  Keane  (2  De  G.  &  Jo.,  at  p.  312);  Wilkinson 
v.  Wilkinson  (4  Jar,  N.8*  47);  M'Clurkm  v.  Lane 
(5  Ir.  Jur*  N.8.,  260;  PrdMe  v.  Boghurst  (I  Sw* 
309).  The  word  "all"  is  used  here,  and  that  defines 
the  property  as  much  as  any  other  description. — Met- 
calfe v.  The  Archbishop  of  York  (6  Sim*  224;  ac* 
on  appeal,  1  M.  &  Cn,  547).  The  word  "any" 
used  in  that  case  is  not  more  specific  than  the  word 

"  ail" Lyster  v.  Burroughs  (1  Dr.  &  Wan,  149); 

White  y.  Anderson  (1  Ir.  Ch.  Rep*  419);  GtMwe  v. 
ChMms  (cited  in  the  note  to  Lyster  v*  \Burroughs)\ 
Fletcher  v.  Steele  (6  Ir.  Eq.,  382). 

Serjeant  Sullivan,  and  Burroughs,*Q.C.,  for  Gene- 
ral Stack. — Thomas  Royse  ought  not,  in  this  case,  to 
be  allowed  to  oust  the  judgment  creditor.     There  is 
no  specific  lien  attaching  upon  the  freehold  lands,  and 
the  terms  of  the  deed  of  1794  are  not  sufficient  to 
create  such  a  lien  as  to  give  Thomas  Royse  priority 
over  the  judgment  creditor.    Ennis  v.  Smith  (Jo.  is 
Oar*  400),  applies  here  rather  than  the  eases  cited 
on  the  other  side.    All  that  Robert  Royse  had  in 
these  lands  at  the  date  of  the  settlement  of  1794,  was 
an  expectancy  which  cannot  be  made  the  subject  of  a 
contiact^CMefonv.  J^A^(3Mer«,667)*  Mor- 
ningtonr.Keane(2  De  G.  &  Jo*  312)>  is  in  our 
favour.    They  also  cited  Lloyd  v.  Lloyd  (4  Dr.  & 
War*  354);  Lyde  v.  Mynn  (1  MyL  &  Keen*  683); 
Wright  v.  Butler  (2  B.  &  \i,  278);  Jones  v.  Bo* 
(3T.R*93)  1st  FonbLEq.Jur*  Book  4,c  1,8.2; 
Wilkinson  y.  Wilkinson  (4  Jur*  N.S*  47),  in  opposi- 
tion to  Creed  v.  Carey.    Upon  the  point  of  Thomas 
Royse  having  gone  into  possession  without  the  leave 
of  the  court!  Britton  v.  McDonnell  (5  In,  Eq*  275)* 
and  Kenny  v.  Clarke  (5  Ir.  Eq*  280),  were  refer- 
red  to. 

Nov.  4.— The  Masteb  of  the  Rolls  delivered  a 
written  judgment,  in  which,  having  stated  the  judg- 
ment and  the  order  extending  the  receiver*  bo  pro- 
ceeded to  say  that  Robert  Royse  died  in  I860*  and 
that  thereupon  his  eldest  son  had  entered  into  posses- 
sion without  the  leave  of  the  court.  That  course  was 
adopted  on  the  authority  of  Britton  v.  M'DonneU  (5 
Ir.  Eq.,  275),  and  Kenny  v.  Clarke  (5  Ir.  Eq*  280). 
Previously  to  these  cases,  it  had  been  the  practice  to 
require  the  leave  of  the  court  before  such  a  step  was. 
taken,  and  such  was  now  the  practice  of  the  Gout  of 
Chancery  in  England,  and  so  it  was  stated  in  Smith's ; 
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Chancery  Practice  and  in  Daniell's  Chancery  Practice. 
In  a  simple  case  there  could  be  no  difficulty  in  this 
coarse;  but  in  a  case  of  difficulty  like  the  present,  it 
was  very  inconvenient.  A  conditional  order  had  been 
obtained  by  General  Stack  to  revive  the  proceedings, 
and  the  question  having  arisen  whether  he  was  entitled 
to  revive  as  to  the  freehold  lands,  the  case  had  como 
on  for  argument  His  Honor  then  stated  the  settle- 
ment of  1794.  Vere  Boyae  died  in  1839,  and  the 
respondent  in  the  judgment  matter  had  then  become 
entitled  to  his  lands  as  his  heir  at-law.  If  the  present 
Mr.  Royse  had  applied  to  the  court  to  discharge  the 
receiver,  he  would  have  been  put  to  file  a  cause  peti  • 
tkra  to  decide  his  right,  which  his  Honor  was  now 
called  upon  to  decide  on  motion.  As  to  the  first 
question,  whether  the  deed  of  1794  created  a  lien  in 
equity  on  the  freehold  lands,  we  should  bear  in  mind 
the  position  of  Robert  Royse  as  to  the  lands.  Vere 
Royse,  the  idiot,  conld  not  bar  the  estate  tail;  no 
question  had  been  raised  as  to  that.  As  to  the  lands 
of  inheritance,  his  Honor  was  not  called  on  to  give 
any  opinion,  as  counsel  for  General  Stack  admitted 
that  the  judgment  did  not  affect  those  lands.  As  to 
them,  Robert  Royse  was  seised  of  an  estate  tail  in 
remainder,  which  Vere  Royse  could  not  bar  except  by 
suffering  a  recovery  in  person.  As  to  the  freehold 
lands,  the  deed  was  in  the  form  of  a  present  grant. 
His  Honor  then  said  that  there  was  a  doctrine  that  an 
estoppel  might  operate  as  a  contract  in  equity,  and  ad- 
verted to  Mornington  v.  Keane  (2  DeQ.&  Jo^5lO%Kad 
to  stat  4  Wm.  4,  c.  92,.  s.  22,  which  excluded  the  case 
of  an  expectant  heir.  It  was  stated  in  Story's  Equity 
Jurisprudence,  that  even  a  naked  possession  might 
become  the  subject  of  settlement,  and  that  the  con- 
tract would  be  enforced  after  the  death  of  the  ancestor. 
The  cases  cited  there  did  not  apply,  as  the  freehold 
lands  were  not  named  in  the  deed  of  1794,  and  that 
being  so,  the  question  was  whether  the  trust  attached 
upon  them.  There  could  be  no  difference  as  to  the 
effect  of  the  deed  by  of  the  lands  having  afterwards 
come  by  descent  from  Vere  Royse.  There  was 
uo  doubt,  on  the  construction  of  the  deed  of  1794, 
that  any  property  acquired  should  be  subject  to  the 
trust*  of  that  deed.  His  Honor  then  referred  to 
Mornington  v.  Keane  (2  De  G.  &  Jo.,  312);  White 
v.  Anderson  (1  Ir.  OIl,  419);  Lyde  v.  Mynn  (1  M. 
A  Keen.,  683);  Jones  v.  Kearney  (1  Dr.  &  Wan, 
1 59).  Creed  v.  Carey  (7  Ir.  Oh.,  295),  was  also  an 
authority  J  on  this  subject  There  was  a  distinction 
between  cases  where  a  time  wat  fixed  for  perform- 
ance, and  those  where  the  contract  was  general  He 
then  again  referred  to  Mornington  v.  Keane,  Lyster 
▼.  Burroughs,  Metcalf  v.  The  Archbishop  of  York 
(6  Sim ,  224— s.a,  on  appeal,  1  M.  &  Cr.,  547),  and 
FaUcner  v.  VBrien  (2  Ball  &  B.,  214).  He  was  of 
opinion  that  having  regard  to  the  provisions  of  the 
deed  of  1794,  it  was  the  intention  of  the  parties  to  it, 
that  on  the  acquisition  of  future  property  by  Robert 
Royse,  the  trusts  of  the  deed  of  1794  should  at  once 
attach  on  that  property,  and  the  cases  to  which  he 
referred  shewed  that  the  language  of  the  deed  was 
suffioient  to  effectuate  that  intention.  It  was  clear 
that  the  judgment  of  1839  could  not  affect  the  free- 
bold  lands  till  after  the  death  of  Vere  Royse.  By  the 
law  as  it  then  stood,  a  judgment  was  not  a  charge  or 


actual  incumbrance  on  land.— jVeote  v.  The  Duke  of 
Marlborough  (3  M.  &  Cr.,  407).  He  should,  there- 
fore, allow  the  cause  shewn,  but  without  costs;  first, 
because  the  question  was  not  a  simple  one;  and,  se- 
condly, because  the  course  which  had  been  adopted, 
of  taking  possession  of  the  estates  without  the  leave 
of  the  court,  was  not  a  proper  one. 


Court  of  tixtfttqutt. 

CRcportod  by  L  a  Heaile,  Ek»„  Barriiter.«t.L«w.] 

R.  Cornwall  and  Elizabeth  Cobnwall  v.  Charles 
Hudson. 

Practice — Damages  for  breach  of  covenant — Par- 
ticulars— 46th  section,  Common  Law  Procedure 
Act,  1853. 

In  an  action  to  recover  damages  for  breath  of  cove* 
nant  by  defendant  in  not  completing  his  title  to  a 
house  purchased  from  him  by  the  plaintiff,  the  court 
re/used  to  grant  particulars  ofthecostsofa  Chancery 
suit,  incurred  by  plaintiff,  cr  of  monies  expended 
the  house  by  him,  or  the  times  of  the  expenditure. 

This  .was  an  action  to  recover  §  damages  for  breach  of 
contract  in  not  making  out  a  good  title  to  a  house  and 
premises  purchased  by  plaintiff!  An  agreement  had 
been  entered  into  on  the  15th  December,  1853,  whereby 
defendant  agreed  to  sell  his  interest  in  the  house,  No. 
39  Upper  FiUwilliam-street  for  a  sum  of  £225,  sub- 
ject to  certain  covenants  contained  in  the  lease.  An 
abstract  of  title  was  prepared.  The  purchase  money 
was  lodged  in  the  Royal  Bank,  and  defendant  gave 
plaintiff  the  possession;  not,  however,  being  able  to 
complete  the  title  plaintiff  brought  an  action,  and  the 
piesent  application  was  made  by  defendant  to  the 
conrt  for  an  order  to  get  the  particulars  of  the  costs 
of  a  Chancery  suit  in  this  cause  incurred  by  plaintiff, 
the  particulars  of  the  money  expended  on  the  house, 
the  times  of  the  expenditure,  and  also  to  stay  the 
present  proceedings  till  such  particulars  be  given. 

Byrne,  for  plaintiff,  resisted  the  application  on  the 
grounds  that,  plaintiff  after  having  got  possession,  and 
being  obliged  to  file  a  bill  in  Chancery  to  compel  per- 
formance, was  content  to  take  the  title  defeudant  could 
make,  when  an  ejectment  was  brought  and  plaintiff 
put  out  of  possession.  The  action  is  in  the  nature  of 
an  action  of  tort,  and  not  one  where  the  demand  is 
liquidated,  therefore  the  46th  section  of  the  Common 
Law  Procedure  Act,  of  1853,  is  not  applicable.  In 
RetalUck  v.  Hawlces  (1  M.  &  W.  573)  an  application 
similar  to  the  present  was  refused.  Wicks  v.  Mac- 
namara  (3  HurL  &  N.  568)  was  an  action  in  tort, 
particulars  were  refused  in  that  case  also,  and  the  dis- 
tinction between  actions  being  done  away  with  is  a  case 
in  point.  Referred  also  to  the  194th  section  of  the 
Common  Law  Procedure  Act,  of  1853. 

Exham,  contra.— -Though  damages  are  to  be  esti- 
mated by  the  jury  the  plaint  contains  some  items,  as, 
the  expenditure  and  attorney's  bill,  which  are  fixed,  it 
is  therefore  in  the  nature  of  a  liquidated  demand.  The. 
plaint  gives  the  aura  total  in  one  amount,  viz.,  £500 
for  damages,  the  46th  section  therefore  applies.  De- 
fendant is  further  entitled  to  the  particulars  because  he 
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would  get  thorn  by  a  bill  of  discovery.  In  the  case  in 
1  M.  &  YY.  there  was  only  one  claim,  whilst  hero  there 
aro  different  items,  so  that,  defendant  cannot  say  to 
which  of  the  items  the  amount  applies.  Referred  to 
Lush's  Fr.  298;  Stannard  r.  UUithorne  (3  B.  N.  C. 
326);  and  Penprase  v.  Crease  (IM.&W.  36). 

Fitzqeraus  B. — We  think  that  this  motion  must 
bo  refused,  as  there  is  express  authority  against  it, 
although  the  application  seems  reasonable,  that  a  party 
getting  such  particulars  under  the  46th  section,  might 
be  able  to  pay  money  into  court  to  meet  the  plaintiff* 
demand  But  we  cannot  alter  the  authorities,  and  they 
are  express  that  a  party  has  no  right  to  get  a  disco- 
very of  the  evidence  of  his  adversary. 

Pigot,  C.  B I  concur  with  my  learned  brother. 

We  cannot  change  the  practice  of  the  court,  although, 
it  has  always  appeared  unreasonable  that  the  court 
should,  in  the  exercise  of  its  discretion,  enforce  parti- 
culars of  breaches  in  cases  of  ejectment,  in  actions  on 
covenant  to  repair,  nay  more,  in  criminal  trials,  such 
as  conspiracy,  whilst  in  cases  of  special  damage  it 
should  not  do  so. 

Motion  refused. 


Powell  v.  Atlantic  Steam  Packet  Compact. 


Second  trial-tTaxatwn  of  costs — 
Conditional  order  silent  as  to — Misdirection. 

Where  there  has  been  misdirection  at  the  first  trial, 
and  the  conditional  order  is  silent  as  to  costs,  the 
successful  party  in  the  second  trial  is  entitled  to  the 
costs  of  both. 

This  was  an  action  to  recover  damages  for  the  loss 
of  a  trunk,  the  property  of  the  plaintiff  by  the  defen- 
dants on  the  voyage  from  Now  York  to  Galway,  and 
the  present  application  to  the  court  was  for  an  order 
to  Master  Collis  to  review  the  taxation  of  the  first  trial 
had  in  this  cause,  and  on  which  occasion  a  verdict 
was  returned  substantially  for  the  defendants.  The 
summons  and  plaiut  contained  five  counts:  the  first 
was  against  defendants  as  contractors,  the  second  was 
similar,  only  varying  the  terms  of  the  contract:  the 
third  averred  that  defendants  were  to  carry  plaintiff 
from  New  York  to  Galway,  and  the  remaining  counts 
were  for  the  conversion,  Ac.  Defences,  a  traverse  of 
the  contract,  and  a  special  defence  that,  unless  plain- 
tiff signed  a  special  contract,  defendants  were  not  to 
be  liable,  and  that  plaintiff  did  not  sign  same.  On  tho 
trover  counts,  the  defence  was  a  denial  of  the  conver- 
sion, and  an  allegation  of  tho  special  contract  Upon 
these  pleadings  the  issues  submitted  to  the  jury  were 
ih  substance,  "  did  tho  defendants  contract  as  in  the 
first,  second  and  third  counts  alleged,  and  did  they 
except  tho  bailment  as  alleged."  In  the  findings  of  tho 
jury  on  some  of  the  issues,  it  appeared  that  the  word 
"not"  was  erroneously  omitted,  and  that  in  the 
amended  issue  paper  the  defendants  got  a  verdict  on 
each  of  tho  traverses.  The  case  was  tried  first  at  tho 
Summer  Assizes  hold  at  Sligo,  I860,  and  a  conditional 
order  was  obtained  for  a  new  trial  on  the  26th  No- 
vember following,  on  t[ie  ground  of  misdirection.  The 
second  trial  took  place  in  1861  wbon  plaintiff  obtained 
a  verdict  Judgment  was  outercd  on  the  postoa  on 
tho  2ud  September,  1861,  and  a  summons  to  tax  costs 


was  served  on  defendant's  attorney.  The  costs  were 
taxed  at  £109  2s.  5<L,  allowing  plaintiff  the  costs  of 
the  first  trial  and  of  the  conditional  and  absolute 
orders.  As  the  record  and  postea  stood  there  was ' 
a  verdict  on  five  of  the  defences  for  defendants,  these 
five  defences  covered  the  entire  cause  of  action.  The 
jury  assessed  the  full  value  of  the  plaintiff's  claim  at 
£62  12s.  Plaintiff  refused  to  pay  the  special  jury, 
and  defendants  did  so.  The  judge  took  the  verdict 
and  left  the  parties  to  their  remedy.  The  conditional 
order  was  silent  as  to  costs,  and  the  question  now  was 
whether  the  plaintiff  ha\  ing  succeeded  in  the  second 
trial,  the  costs  of  the  first  trial  are  to  be  taxed  for  him, 
whilst  the  verdict  on  that  trial  was  substantially  for 
the  defendants. 

Sydney,  for  the  defendants.  —  Where  there  ia 
misdirection   of  the  judge  and  a  finding  generally 
fer  defendant  and  damages  for  the  plaintiff,  the  rale 
is  that  no  costs  are  given  at  either  side.     Thomp- 
son v.  Kennedy,  (Ir.  Term  Rep.  253);  Fergusou's 
Prac.  vol  2,  p.  999.    Goodtitle  v.  Walter,  (4  Taunt. 
670).    Even  an  undertaking  by  the  party  who  gained 
the  first  trial,  generally  to  pay  the  other  his  costs, 
only  includes  the  costs  of  the  second  trial.    Bouse 
v.  Bardm,  (I  H.  Blackstono,  639)*     A  party  who 
fails  in  the  first  trial  though  he  afterwards  succeed  in 
the  second,  therefore  is  not  entitled  to  the  ousts  of  the 
first  trial    The  present  is  such  a  case,  as  tho  verdict 
on  the  first  occasion  was  for  the  defendant  generally. 
Farther  where  the  first  trial  is  set  aside  for  misdirection* 
and  the  absolute  order  for  a  new  trial  is  silent  as  to> 
costs,  the  party  succeeding  in  the  second  trial  does  not 
get  the  coats,  no  matter  what  the  result  of  the  sccoud 
trial    Austen  v.  Gibbs  (8  T.   B.  619).     Yco  and 
Billings,  Pr.  300,  ami  50th  section,  Common  Law 
Procedure  Act,  1856;  Byrne  v.  Elliott  (2  Ir.  Jur.  N. 
S.  99);  Filzpalrick  v.  Robinson  (3  Law  Recorder, 
281). 

Morris,  contra. — There  was  a  finding  of  gross  neg- 
ligence on  the  part  of  the  company,  the  amount  of  tlm 
verdict  was  £62  12s.,  the  plaintiff  has,  as  the  record 
showed,  obtained  tho  verdict  The  allegation  of  the 
Taxing  Master  is  that  when  the  order  is  silent  as  to 
costs;  the  officer  allows  the  costs  of  tho  first  triaL 
The  case  in  Blackstono  was  decided  on  tho  terms  of 
the  written  undertaking  aud,  therefore,  is  an  authority 
for  the  plaintiff 

Pan  Curiam. — My  brothers  think  that  there  waa 
misdirection  at  the  first  trial,  and  that  from  thence 
arose  the  motion  for  tho  second  trial;  the  proceedings, 
therefore,  were  similar  to  what  would  have  occurred  if 
the  first  trial  had  been  abortive.  According  to  the 
present  practice,  in  that  case  the  costs  would  be  taxed 
for  the  successful  party.  If  it  was  necessary  to  decide 
this  case,  we  would  have  to  consider  whether  this  was 
a  verdict  for  defendant  or  plaintiff;  but  if  we  are  to  go 
upon  the  postea,  the  proper  document  for  the  taxing 
master,  we  must  regard  it  as  a  verdict  for  the  plaintiff, 
and  where  the  conditional  order  ia  silent,  the  party  who 
obtained  a  verdict  on  the  second  trial  is  entitled  to  the 
costs  of  both. 

Motion  refused  with  costs* 
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fR*«Mibf  B.RV.  Araher.Eg..] 
H.  Faweett,  Ea+ 

[Before  Judge  Longueld.] 

In  the  estate  or  Francis  Grispi,  owner;  John 
Caret,  petitioner. 

Judgment  mortgage — Affidavit  of  registration* 

In  an  affidavit  to  register  a  judgment  as  a  mortgage* 
sixpence,  appearing  by  the  record  of  the  judgment 
to  have  been  awarded  by  the  jury  for  costst  was 
omitted — Held,  that  the  registration  is  void. 

An  affidavit  to  register  a  judgment  as  a  mortgage 
against  premises  in  the  parish  oj  St.  Afghan's,  and 
city  of  Dublin,  stated  the  premises  to  be  situate  in 
the  parish  of  St.  MichaeTs-~Re\d\  that  the  regis- 
tration  is  void. 

The  petition  in  this  matter  was  61ed  for  the  sale  of 
premises  in  Pill-lane,  in  the  parish  of  St  Michan's, 
and  city  of  Dublin.  The  petitioner's  demand  was  a, 
judgment  obtained  in  the  Court  of  Common  Pleas. 
This  judgment,  as  appears  by  the  record,  was  ob- 
tained for  £27  Is.  2d.  debt,  with  6d.  for  expenses 
and  costs  awarded  by  the  jury,  together  with  the  sum 
of  £48  4s.  for  costs,  making  together  the  earn  of 
£75  5s.  8d.  This  judgment  was  registered  as  a 
mortgage  against  the  premises  sold  in  this  matter  on 
the  2 1  it  of  June,  1859,  and  by  supplemental  affidavit 
on  the  l«t  of  July,  1859-  Both  these  affidavits  stated 
that  judgment  was  recovered  for  £27  Is.  2d.  debt, 
and  £48  4s.  costs,  omitting  the  sixpence  awarded  by 
the  Jury.  The  judgment  was  set  ont  on  the  schedule 
of  incumbrances,  No.  7*  Upon  the  hearing  of  the 
schedule,  the  owner  objected  to  this  judgment  on  the 
ground  that  the  affidavit  of  registration  did  not  pro- 
perly state  the  sum  recovered,  but  the  court,  follow- 
ing the  decision  in  Re  Fergus  Farrdl  (not  reported), 
refused  to  permit  the  owner  to  set  aside  the  judgment 
on  a  mere  point  of  form,  and  disallowed  his  objection, 
reserving  liberty  to  any  party  interested  in  the  fund  to 
file  an  objection,  if  so  advised.  The  only  person  who 
availed  himself  of  this  permission  was  Felix  Schurr, 
a  judgment  creditor,  No.  J  0  on  the  schedule.  Schurr's 
judgmcut  was  obtained  in  the  Court  of  Queen's  Bench 
for  £235  penalty,  and  £31  Is.  Id-  costs,  and  had 
been  registered  as  a  mortgage  on  the  5th  of  Novem- 
ber, 1858.  The  affidavit  of  registration  stated  the 
premises  sought  to  be  charged  thereby,  wore  situate 
in  the  pariah  of  St  Michael's,  they  being  actually  in 
the  parish  of  St.  Michan's.  The  petitioner,  on  receiv- 
ing notice  of  Schurr's  objection,  obtained  leave  to 
object  to  his  judgment,  and  the  objection  and  cross 
objection  came  before  the  court  at  the  same  time. 

&Shaughnessy%  for  Schurr,  briefly  stated  the  re- 
quirements of  the  statute  13  &  14  Vict.,  c.  29,  with 
regard  to  affidavits  to  register  judgments,  and  relied 
on  M'DoweU  v.  Wheatley  (3  ir.  Jar.,  N.S.,  322;  5 
fc  CIl,  502).  In  Crosbie  v.  Murphy  (3  Ir.  Jur., 
N.S*  364;  5  Ir.  C.  I*,  301),  it  was  laid  down  that 
everything  on  the  face  of  tho  judgment  must  be  care- 
fully set  out  in  thi  affidavit.  In  the  present  case  the 
petitioner  has  om  tted  sixpence.  Francis  Fitzgerald's 
Case  (5  Ir.  Jur.,  N.S.,  204—11  Ir.  Ch.,  278),  is 


precisely  in  point  here.  la  that  case  H  was  held 
that  a  variance  of  £1  between  the  record  and  tin* 
affidavit  of  registration  was  sufficient  to  make  the 
registration  void.  The  amount  of  the  variance  is  . 
immaterial,  and  the  remarks  of  the  court  in  that  case 
are  applicable  to  this.  The  petitioner's  judgment, 
therefore,  must  be  disallowed. 

M'Mahon  for  the  petitioner. — To  hold  Schurr's 
judgment  to  be  well  registered,  would  be  to  repeal 
the  statute.  His  affidavit  states-  the  premises  to  bo 
in  the  parish  of  St.  Michael's,  and  they  are  not  in 
that  parish,  but  iu  St.  Michan's.  There  are  two  dis- 
tinct parishes  bearing  these  names  in  Dublin.  The 
Act  is  very  particular  on  this  point,  and  requires  the 
pariah  to  be  specifically  stated.  This  is  au  objection 
going  to  the  root  of  the  registration.  If  a  party  is 
allowed  to  state  the  parish  incorrectly,  why  may  he 
not  state  the  wrong  county  ?  This  point  was  decided 
in  Lord  Limerick's  Estate  (,7  Ir.  Jur.,  N.S.,  65), 
where  the  barony  was  wrongly  stated,  and  the  regis- 
tration was  held  to  be  bad.  It  is  of  importance  for 
the  purpose  of  the  registry  that  the  parish  should  be 
correctly  stated;  if  not,  in  making  searches,  the  whole 
city  should  be  searched  against,  and  small  properties 
would  be  unsaleable  from  the  expense  of  making  title. 
In  Jenning's  Case  (8  Ir.  Ch.,  421;,  followed  by  Har- 
ding v.  Carry  (10  Ir.  C.  I*,  140),  it  was  held  that  s 
memorial  not  containing  the  names  and  additions  of 
the  witnesses  to  the  deed,  was  not  sufficiently  regis- 
tered, within  the  meaning  of  6  Anne,  c  7,  s.  2.  The 
misstatement  of  the  place  is  ef  far  more  importance 
than  the  omission  in  these  cases.  As  to  Schurr's 
objection,  if  the  court  is  not  absolutely  bound  by  the 
Act,  it  should  be  disallowed  The  words  "  making; 
together  £75  5s.  8d.,w  form  no  portion  of  the  curial 
part  of  the  judgment;  they  are  words  added  by  the 
officer  in  making  up  the  judgment  The  jury  has  no 
power  to  give  costs,  and  we  must,  therefore,  assume 
that  the  6d.  is  included  in  the  £48  4*^  though  it  is 
added  in,  in  the  tot  Execution  would  not  issue  for 
this  sixpence.  Suppose  the  officer,  iu  makiug  up  the 
judgment,  had  said,  "  making  together  £  1 ,000,"  would 
execution  issue  for  it?  Certainly  not  Fitzgerald's* 
Case  has  no  bearing  on  this.  There,  the  judgmcut 
awarded  £3  2s.  8cL  for  costs,  and  the  affidavit  stated 
the  costs  to  be  £2  2s.  8d.  Here  the  affidavit  and 
judgment  agree  as  to  the  costs,  and  execution  could 
not  issue  for  more.  In  Edgeworth's  Estate  (II 
Ir.  Ch.,  293),  an  objection  was  raised  that  by  the 
record  it  appeared  £3  2s.  8<L  had  been  recovered  for 
costs,  and  the  affidavit  was  silent  as  to  costs,  but 
stated  £2  2s.  8d  had  been  recovered  for  damage.*, 
and  £1  for  registration,  and  the  court  held  that  as 
the  amount  agreed,  the  registration  was  good. 

O'Magan  (with  M'Mahon). — The  words  of  the 
statute  are  not  cumulative,  but  in  the  alternative. 
The  deponent  is  to  state  the  debt,  &c,  or  sum  re- 
covered, under  which  he  might  go  for  the  debt  alone, 
and  if  he  chooses  to  give  up  &L,  that  ought  not  to 
make  the  registration  void;  £1  is  a  substantial  sum, 
but  6d.  is  merely  nominal  Would  the  omission  of  a 
farthiug  vitiate  the  registration? 

OPShaughnessy  in  reply. — Tho  court  is  not  to  con- 
sider the  difference  between  £1  and  6cL,  but  whether 
the  terms  of  the  Act  have  been  complied  witu.     Ex- 
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ecutiou  would  issue  for  the  whole  amount  recovered 
by  tho  judgment  Sach  is  the  invariable  practice  of 
the  courts.  The  registration  of  Schurr's  judgment 
was  not  such  as  was  calculated  to  mislead.  In  Hewer 
v.  Cox  ($  Kng.  Jur.,  N.&,  1339,)  in  a  bill  of  sale 
and  affidavit  filed  under  the  statute  17  &  18  Vict,  c 
3,6,  the  residence  of  the  grantors  was  misdescribed,  bat 
it  was  held  that  the  description  was  sufficient,  as  a 
creditor  could  not  be  misled  by  it*  In  The  Queen  v. 
Naghten  (9  Ir.  Eq.,  593),  a  recognizance  had  been 
eutered  into  by  A.B.,  of  Mallard  Lodge,  and  to  a  writ 
of  scu  JtLt  describing  him  as  of  Mallow  Lodge,  he 
pleaded  nut  tid  record  which  was  overruled,  Mallard 
and  Mallow  being  idem  senans— Gordon  v.  Hassard 
(9  Ir.  C.  L.,  app.  xxi.) 

.  LoNohfiU)  J. — All  arguments  on  the  construc- 
tion of  this  Act  of  Parliament  founded  on  common 
sense  or  justice  might  be  spared,  for  they  can  have  no 
influence  on  the  court,  as  it  is  bound  by  the  rigid 
terms  of  the  statute.  I  should  be  inclined  to  give  the 
Act  as  wide  a  construction  possible,  and  not  to  allow 
trivial  objections  to  succeed.  When  the  Legislature  ' 
speaks  in  general  terms,  I  think  anything  in  common 
sense  coming  within  the  words  of  the  statute  sufficient, 
but  when  an  Act  requires  the  parish  to  be  named,  it 
must  be  done  whether  the  court  may  chink  it  neces- 
sary or  not  if  the  Legislature  requires  anything, 
however  immaterial,  to  be  done,  I  must  see  its  di- 
rections  complied  with.  The  objections  in  this  case1 
are  very  trivial I;  one  party  objects  because  a  6d.  is 
omitted,  and  the  other  because  /  is  put  for  n.  In 
Fitzgerald's  Cass,  the  omission  of  the  £1  was  held  to 
be  fatal,  not  because  the  sum  omitted  was  £1,  but  be- 
cause the  statute  was  not  complied  with.  I  am  of 
opinion  that  the  sum  recovered  by  the  petitioner  was 
6fU  more  than  that  stated  in  his  affidavit;  alt  of  the 
judgment  is,  in  the  fiction  of  law,  the  act  of  the 
judges,  although  made  up  by  the  officer  of  the  court; 
and  I  must,  therefore,  hold  that  the  6d.  formed  part 
of  the  sum  recovered  by  the  judgment,  and  that  this 
case  is  governed  by  Fitzgerald's.  Edgworth's  Case 
does  not  govern  it,  for  there  the  special  terms  of  the 
Act  were  complied  with.  As  to  Schurr's  judgment, 
tlje  Act  requires  the  parish  to  be  stated,  and  it  ap- 
pears there  are  two  parishes  in  the  city  with  names 
nearly  alike.  If  the  Act  required  the  street  to  be 
named,  I  would  hold  "Oheapside*  a  sufficient  de- 
scription, although  the  word  street  was  not  added; 
but  where  there  arc  two  parishes  with  similar  names, 
and  the  wrong  one  is  put  into  the  affidavit,  I  must 
hold  the  registration  void.  The  case  of  The  Queen 
v.  Naghten  is  a  very  strong  one,  but  I  am  inclined  to 
think  that  decision  would  have  been  different  if  there 
had  been  two  places  with  similar  names  in  the  vicinity. 
The  misfortune  here  is  that  there  are  two  distinct 
parishes,  and  the  wrong  one  is  stated,  and  I  am  co- 
erce 1  by  the  Act  of  Parliament 

Declare  that  Schurr's  judgment  is  not  registered  ac- 
cording to  the  statute,  and  consequently  he  has  no 
locus  standi  to  object  to  the  petitioner's  demand, 
and  therefore  disallow  his  objection  with  costs. 
Declare  that  the  petitioner's  judgment  is  not  regis- 
tered according  to  the  statute,  but  as  there  is  no 
person  before  the  court  entitled  to  take  advaniage 
of  this  defect  in,  the  registration,  allow  his  demand, 


but  in  case  the  Court  of  Appeal  shall  decide  that 
Schurr's  judgment  is  well  registered,  allow  it  in 
priority  to  the  petitioner's,  as  Scbunr  will  then  be 
in  a  position  to  sustain  his  objection. 


Court  of  Eanferuptqj&Enoolbencs* 

{Reported  bj  John  Lev* 7.  Esq.,  BarrUter-aUaw  ] 

Stutolbfiscit* 

[Boons  Ltncb,  J.] 

Be  Smith — Jan.  1862. 

Making  away  with  property— Failing  to  account— 
Improbability  of  insolvents  statement. 

Where  an  insolvent  attempts  to  account  for  property 
disposed  of  immediately  before  his  insolvency 9  by 
saying  he  paid  a  debt  he  owed  to  a  person*  who  he 
alleged  had  left  the  country*  and  swears  posOwely 
he  can  give  no  other  account*  he  will  be  remanded 
the  fullest  period  the  law  will  permit,  instead  of  dis- 
missing his  petition. 

The  insolvent  was  a  provision  dealer  in  Francis-Street* 
Dubliu,  where  he  carried  on  business,  and  sustained 
his  credit  remarkably  well,  until  within  a  few  weeks 
of  his  insolvency,  when  he  stopped  payment,  caUed 
his  creditors  together,  and  was  unable  to  account  for 
a  deficiency  of  £300  for  goods  that  came  into  bis 
hands  within  the  previous  month.  He  stated  that  he 
kept  no  books,  and  could  submit  no  general  state- 
ment of  his  dealings.  He  was  then' arrested  and  op- 
posed by  all  his  creditors. 

Pureed  was  for  them,  and  examined  the  insolvent 
with  regard  to  the  deficiency,  which  he  attempted  to 
account  for,  by  saying  that,  when  going  into  business, 
he  borrowed  a  sum  of  £'250  from  a  Miss  Brodins, 
that  she  got  married  to  a  foreigner  in  Liverpool,  who 
was  an  interpreter,  and  that,  being  obliged  to  go 
abroad  with  her  husband,  he  sold  his  goods  to  raise 
money  to  pay  her.  On  his  examination  with  regard 
to  this  transaction,  his  account  was  most  contradictory* 
He  admitted  that,  in  the  statement  kid  before  his 
creditors,  ho  stated  nothing  of  the  alleged  loan  or  the 
payment  of  it,  and  his  answers  on  the  whole  were 
most  unsatisfactory. 

Sydney  for  him,  admitted  that  his  statement  was, 
to  say  the  least,  improbable,  and  great  suspicion  was 
attached  to  the  case;  but,  after  all,  it  was,  no  more 
than  suspicion,  and  in  dealing  with  the  penal  sections 
of  the  Act,  which  awarded  a  very  severe  punishment, 
the  court  would  uot  condemn  him  ou  mere  giupiciou. 

Lvnca,  J.,  said  be  could  uot  accede  to  the  view  put 
forward  by  the  counsel  for  the  inr«olveut,  who  came 
into  that  court  as  au  accounting  party,  bound  to  sa- 
tisfy his  creditors,  at  least  to  a  reasonable  extent,  as 
to  how  he  had  disposed  of  the  proceeds  of  good*  sold 
to  him  on  credit,  and  if  he  failed  to  do  that,  he  came 
clearly  under  the  uperatiou  of  the  penal  sections  of  the 
Act  for  making  away  with  property,  with  intent  to 
defraud  his  creditors.  The  case,  although  uot  fouuded 
upon  extensive  mercantile  operations,  was  a  very  im- 
portant one,  both  as  regarded  the  class  of  traders  to 
which  ho  belonged,  aud  the  merchants  who  gave 
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them  credit,  and  for  the  protection  of  honest  traders* 
it  was  necessary  that  an  example  should  be  made. 
But  whether  he  should  dismiss  the  petition,  or  re- 
mand him  for  the  longest  period  the  law  would  war- 
rant, was  the  only  questiou  he  had  to  consider.  If 
the  petition  were  dismissed,  the  insolvent  would,  of 
coarse,  come  up  to  be  heard  again,  and  thus  the  cre- 
ditors would  be  put  to  fresh  expense  in  coming  to  op- 
pose him,  and  as  it  was  sworn  by  the  insolvent  that 
he  «mld  give  no  better  account  than  the  very  impro- 
bable one  he  had  already  given,  he  would  sentence 
him  to  two  years*  imprisonment,  at  the  snit  of  the  cre- 
ditors who  opposed,  that  being  the  longest  period  the 
law  warranted  in  remanding  an  insolvent,  no  matter 
how  fraudulent  his  conduct  might  be. 


MoMAcnuir  SnsioKS. 

Before  Jambs  Major,  Q.C.,  Chairmam  Co.  Mom aohait. 

Re  Patrick  Ma«lo«— Jon.  1862. 

Mating  away  with  property  on  anticipation  of  insolr 
vtncy— Fraudulent  preference* 

Where  nn  insolvent  is  sued  in  an  action  for  damages, 
for  not  fulfilling  his  contract  by  delivering  a  horse 
purchased  from  him;-  and  after  two  trials,  the 
plamtifgets  a  verdict  for  one  Jarthing  damages, 
but  whtlst  the  litigation  is  pending,  the  insolvent  sells 
and  assigns  his  property,  and  pays  his  brother  and 
his  landlord,  and  when  arrested  for  the  costs  he  has 
no  property,  he  will,  notwithstanding,  be  entitled  to 
hie  discharge. 

The  insolvent  was  opposed  by, Levy  on  the  part  of 
the  detaining  creditor.  Faulkner  was  for  the  insol- 
vent- The  detaining  creditor's  debt,  which  might  be 
said  was  the  only  one  on  the  schedule,  was  contracted 
in  the  following  manner.  The  opposing  creditor  re-, 
aided  in  Glasgow,  and  ho  bought  a  horse  from  the  in- 
solvent for  £40,  which  was  to  have  been  delivered  the 
following  week,  but  when  sent  for  by  the  purchaser, 
the  insolvent  said  he  could  not  give  him,  bat  that  he 
would  return  the  money;  this  was  refused,  and  an 
action  was  brought  to  recover  damages  for  the  non- 
delivery of  the  horse,  which  was  tried  at  the  Monaghan 
Spring.  Assizes,  1861,  when  the  jury  disagreed 
Early  in  July  notice  of  a  second  trial  was  served,  and 
within  a  few  days  afterwards  the  insolvent,  who  had  a 
valuable  form,  assigned  it  to  his  brother  for  a  sum  of 
£150,  and  in  payment  of  an  alleged  debt;Jie  also 
sold  his  chattel  property,  paid  his  landlord  all  rent 
due,  and  also  paid  another  creditor,  and  thus  denuded 
himself  of  every  particle  of  property  he  had.  The 
second  trial  went  on,  when  the  jury  found  for  the 
plaintiff  one  farthing  damages,  in  addition  to  the  40L, 
the  price  of  the  horse,  which  the  insolvent  lodged  in 
court.  The  costs  were  taxed,  and  on  account  of  the 
two  trials,  they  amounted  to  nearly  120L,  for  which 
the  insolvent  was  arrested,  and  having  filed  his  peti- 
tion and  schedule,  he  sought  to  take  the  benefit  of  the 
Act 

Levy  contended  that  two  grounds  of  remand  ap- 
peared on  the  face  of  the  schedule,  namely,  a  making 
away  with  property  in  anticipation  of  insolvency,  and. 


a  fraudulent  preference  to  his  brother,  supposing  that 
a  debt  were  due  to  him  at  all  Bat  there  was  another 
mode  of  dealing  with  the  case  that  would  answer  the 
ends  of  justice  much  better — that  was,  either  to  dis- 
miss the  petition  or  discharge  the  order  for  hearing, 
and  not  allow  him  to  come  up  again  until  the  brother 
recovered  the  farm,  and  have  it  returned  on  the  sche- 
dule. ,He  designated  the  case  as  a  gross  fraud  and  a 
violation  of  the  principles  of  law  that  always  governed 
insolvent  cases.  He  cited  Re  Price  (15  L..T.,  188); 
Be  MurreU  (16  L.  T.,  275);  Re  Pratt  (Thompson 
Cooke,  191);  Re  Margaret  Duffy  (30  L.  T.,  75). 
He  thought  if  was  a  case  that  ought  to  be  severely, 
dealt  with  by  the  court. 

Faulkner  contended  that  it  was  a  case  where  all  the 
merits  were  on  the  part  of  the  insolvent.  He  at, 
once  offered  to  return  to  the  creditor  the  price  of  his 
horse,  and  give  him  no  trouble,  but  the  creditor 
should  proceed  with  his  action,  which  resulted  in  a 
farthing  damages,  and  the  court  was  asked  to  remand 
him  for  the  costs  of  an  action  where  the  damages 
amounted  to  one  farthing. 

The  Chairman  said  the  opposing  counsel  had  urged' 
the  grounds  of  opposition  to  the  fullest  extent  in  his, 
power,  but  he  totally  differed  from  him  in  His  view  of 
the  law.     He  thought  that  where  a  man  owed  no 
debt,  but  was  sued  merely  in  the  hope  of  recovering 
damages,  which  resulted  in  the  jury  giving  one  farthing, 
he  had  a  perfect  right  to  dispose  of  his  property  as  be- 
thought proper.    He  was  always  ready  to  return  to 
the  opposing  creditor  his  40&,  and  he  was  very  wrong 
not  to  have  taken  it,  instead  of  proceeding  with,  his . 
actions,  and  accumulating  costs  to  such  an  enormous 
amount.    These  costs  constituted  the  principal,  he 
might  say  the  only  debt  which  he  owed,  and  because 
he  preferred  his  brother  who  made  him  advances,  aiid  t 
was  a  creditor  at  the  time  he  assigned  his  farm  to  } 
him,  a  man  who  was  not  a  creditor  at  all  at  that  time  \ 
now  sought  to  have  him  remanded    He  thought  the  -t 
man  entitled  to  his  discharge,  and  would  dkchargq  , 
him  accordingly. 

itankruytc]}. 

[Bktori  Lyvch,  J.] 

Re  Thomas  Qnjmr^-Jan. 

Right  of  lien  on  goods  in  possession  of  vendor,  for 

which  the  vendee  passed  his  bilL 

Where  goods  were  sold  Jor  which  a  bill  waspassed\ 
and  a  memorandum  given  to  the  purchaser  that 
they  were  to  be  kept  to  his  order  subject  to  the 
amount  of  the  biU,  and  they  are  in  possession  of 
the  vendor  at  the  time  of  the  bankruptcy  of  the  ven- 
dee, he  has  a  right  to  retain  them,  and,  on  applica- 
tion by  the  assignee,  to  get  them  for  the  general  cre- 
ditors, leaving  the  vendor  to  prove  for  his  debt,  tnS 
be  refused  unth  costs. 
The  bankrupt  was  a  trader  in  Lurgan,  and  dealt  with 
the  Messrs.  Lindsay,  of  Belfast,  for  com  sad  flour* 
Some  weeks  before  his  bankruptcy,  he  purchased  from 
Lindsay  flour,  amounting  to  £360,  for  which  he  passed 
his  bill  at  three  mouths.    On  the  occasion  of  the 
purchase,  the  following  invoice  or  memorandum  wa* 
given  by  Lindsay  to  Gilbert:— a  £360."    u  Thomas 
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Gilbert  bought  of  Lindsay  &  Go.  floor,  amounting  to 
three  hundred  and  sixty  pounds,  to  bo  kept  to  tho 
order  of  Thomas  Gilbert,  subject  to  the  amount  of 
bill;  and  the  costs  incurred  to  be  paid  in  foil.19  Shortly 
after  this  transaction,  and  before  Gilbert  took  away 
any  of  the  flour,  he  petitioned  under  tho  arrangement 
clauses,  with  a  view  to  carry  out  a  composition  with 
his  creditors,  but  having  failed  to  get  three-fifths  iu 
number  and  value  to  vote  for  him,  the  case  was  turned 
into  bankruptcy.  In  the  arrangement  schedule  he  did 
not  return  Lindsay  as  a  creditor  for  tho  £360,  in  fact 
made  no  allusion  whatever  to  the  purchase  of  the  flour, 
or  tho  circumstances  connected  with  it;  but  iu  his 
bankruptcy  schedule  he  stated  the  facts  as  they  were, 
and  his  assignee  filed  a  charge  claiming  the  flour  in 
question,  and  seeking  to  make  Lindsay  come  in  and 
prove  as  a  creditor  for  the  amount.  Tho  bankrupt 
swore  that  he  purchased  the  flour  absolutely,  and 
could  have  taken  it  away  at  the  time  of  purchase, 
and  that  it  was  not  until  an  hour  after  the  purchase 
was  made  that  Lindsay  gave  him  the  document  in  ques- 
tion, and  that  it  never  was  his  intention  to  have  left 
the  flour  as  security  for  the  payment  of  the  bill. 
Lindsay  swore  that  the  bill  was  to  have  been  paid 
before  the  flour  was  removed. 

Musgrave  for  the  assignee. — The  story  of  Lindsay 
was  absurd,  and  contradicted  itself.  If  the  flour  was 
to  be  left  there  until  paid  for.  there  was  no  necessity 
to  pass  a  bill. .  A  creditor  could  not  take  a  different 
security,  and  still  retain  his  Hen  on  the  property  sold. 
Bonny  v.  Poyntz  (1  Nev.  &  Man.,  229);  Cowdv. 
Simpson  (16  Ves.,  293);  Harrisson  and  another,  as- 
signs*  of  George  MicUe,  a  bankrupt,  and  John 
MickU  v.  Guthrie  (2  Scott,  39«). 

Kernan^  QC.  fur  Lindsay. — The  cases  cited  did 
not  n\*y&y  at  all,  for  there  was  no  law  better  esUbl'sbed 
than  tho  right  of  a  vendor  to  stop  in  transitu  upon  the 
insolvency  or  bankruptcy  of  the  vendee,  oven  though 
bills  were  out  for  the  purchase  money  of  the  goods, 
amf  those  bills  endorsed  over  to  third  parties — Feise 
v.  Wray(3  Kast.,  93);  Patten  v.  Thompson  (5  M. 
&  SeL  350);  Edwards  v.  Brewer  (1  Mason  &  Wels- 
by,  375);  Dixon  v.  Yeates  (5  B.  &  Ad.,  343).  But 
independently  of  the  law,  there  was  an  express  con- 
tract that  ho  was  to  hold  the  flout  until  the  bill  wa3 
paid. 

F.  Smith  for  the  bankrupt  said  it  was  not  his 
business  to  interfere  between  the  assignees  and  the 
creditors,  but  he  thought  it  his  duty  to  have  the  at- 
tention of  tho  assignee  called  to  the  facts. 

L>nch,  J.  said  there  was  no  difficulty  in  the  case 
either  upon  the  law  or  the  facts.  The  document  in 
writing  was  evidence  of  the  fact  that  the  flour  was  to 
be  held  as  security  until  the  bill  was  paid,  and  upon 
that  agreement  between  the  parties  he  could  at  once 
decide.  It  Was  a  strange  thing  that  the^assignce  of 
the  bankrupt  should  seek  to  take  out  of  the  hands  of 
a  merchant  goods  he  sold  for  which  he  was  never 
paid,  and  upon  which  he  had  a  clear  lien  in  point  of 
law  for  the  price.  It  was  admitted  that  the  goods 
never  reached  the  possession  of  the  bankrupt,  and 
never  left  the  possession  of  Lindsay,  but  even  if  they 
did,  he  would  have  a  perfect  right  to  stop  them  in 
transitu  upon  hearing  of  the  bankruptcy  of  the  vendee, 
and  being  in  possession  of  the  vendor  he  had  as  good 


In  right  to  retain  the  possession  as  he  had  to  stop  in 
transitu.  The  charge  of  the  assignee  should  be  dis- 
allowed, and  Lindsay  should  get  his  costs. 


Rk  Patrick  Kelly. 

Arrangement  turned  into  bankruptcy — Obtaining  pro - 
|        tection  by  misrepresentation — ft  ant  of  books. 

Where  a  trader  petitions  under  the  arrangement 
clauses,  and  obtains  protection  for  person  and  pro- 
perty upon  untrue  statements,  and  whilst  the  ar- 
rangement is  pending  disposes  of  his  property*  and 
keeps  no  books.  Upon  the  case  being  adjourned 
into  Bankruptcy*  the  examination  will  be  adjourned 
sine  die  and  protection  refused* 

The  bankrupt  came  up  to  pass  his  final  examination ; 
he  had  no  books,  and  failed  to  vouch  his  schedule. 
It  appeared  that  he  had  petitioned  under  the  arrange- 
ment clauses,  and  offered  a  composition  of  five  shil- 
lings in  the  pound,  which  was  to  be  secured  by  the 
manager  in  a  bank  in  Monaghan;  he  subsequently 
modified  bis  proposal,  and  offered  the  composition  in 
cash,  which  the  creditors  refused  to  take,  and  the 
case  was  adjourned  into  bankruptcy.  Whilst  the  ar- 
rangement proceeding  was  pending,  he  sold  nearly  all 
his  chattels  for  the  purpose  as  he  stated  of  lodging 
money  in  court  to  meet  the  official  assignee's  expenses, 
and  paying  his  attorney  the  costs  of  the  arrangement, 
and  there  scarcely  appeared  to  be  anything  left  for 
creditors,  lie  admitted  that  the  manager  of  the  bank 
had  never  promised  to  guarantee  the  payment  of  the 
composition ;  he  merely  thought  he  would,  and  the 
offer  of  the  five  shillings  in  cash  depended  ou  a  school- 
mistress, a  friend  of  his,  whom  he  knew  had  money. 

Kernan,  Q.C.  for  the  creditors,  called  upon  the 
court  to  adjourn  the  examination  sine  die  as  a  mark 
of  its  censure  for  the  fraud  that  had  been  committed. 
Whatever  chattels  he  had  were  sold  to  a  man  named 
Swanay,  who  had  been  in  the  bankrupt's  employment, 
and  no  doubt  woidd  be  all  returned  to  him  if  he  could 
pass  through  that  court  and  get  into  business  again. 

Levy  for  the  bankrupt  a  mitted  that  for  the  pre- 
sent the  examination  should  be  adjourned  sine  die, 
until  he  was  in  a  position  to  make  a  better  case  than 
he  could  make  at  present.  The  salon  of  his  chattels 
were  realty  made  for  the  purpose  of  paying  the  great 
expenses  incident  on  the  arrangement  If  he  had 
taken  his  advice  he  would  in  the  first  instance  have 
become  bankrupt. 

Lynch,  J.  said  tho  case  was  an  exemplification  of 
the  fraudulent  purposes  to  which  the  arrangement 
clauses  were  turned.  He  considered  that  a  gross  de- 
ception had  been  committed  on  the  court.  In  the  affi- 
davit to  support  his  petition  for  arrangement,  the 
bankrupt  swore  that  Mr.  Millner  Gibson,  the  manager 
of  a  bank  in  Monaghan,  would  guarantee  the  compo- 
sition. If  that  were  true,  it  wsb  evidence  that  he 
was  a  man  of  character  and  worthy  of  being  trusted, 
and  under  these  circumstances  the  court  gave  him 
protection  for  person  and  property,  and  the  nse  he 
made  of  it  was  to  dispose  of  whatever  property  he  had, 
and  for  which  he  was  at  prescot  unable  to  satisfacto- 
rily account.    It  appeared  that  he  never  asked  the 
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>  of  the  bank  to  be  security  for  him  at  all*  so 
that  the  whole  story  was  a  fabrication.  The  case  was 
not  one  of  much  magnitude  as  regarded  the  amount 
of  debts,  or  the  mercantile  transactions,  but  in  a  small 
way  it  was  a  very,  bad  one,  and  it  would  be  a  warn- 
ing to  the  court  to  investigate  with  rigour  the  troth 
of  statements  pot  forward  by  parties  seeking  protection 
under  the  arrangement  clauses.  He  would  adjourn 
the  examination  sine  die,  and  refuse  the  bankrupt 
protection. 


Be  Bobekt  And  Thomas  Dill.— February,  1862.' 

Mortgagee,  fixtures,  attached  to.  the  frecholdr— Goods 
and  chattels—  Order,  and  disposition. 

Although  d  utater-wheel  can  be  removed  by  taking  off 
the  oofw,  and  removing  the  boxes,  and  that  this  may 
be  done  without  injury  to  the  freehold,  still  it  is  a 
fixture  not  coming  under  the  order  and  disposition 
clause;  and  although  the  shafting  and  gearing  put 
m  motion  by,  and  in  connexion  with  it,  may  be  also 
removed  without  injury  to  the  freehold,  they  are  also 
fixtures.  Beetling  engines  standing  upon  stones 
raised  above  the  floor,  attached  to  one  another,  made 
tteady  by  their  own  weight,  and  attached  to  the 
joists  above  by  stays,  and,  when  at  work,  put  in 
motion  by  the  driving  shaft  of  the  outside  wheel,  are 
also  fixtures,  and,  in  case  of  a  mortgage  by  the 
bankrupt,  thej  go  to  the  mortgagee. 

The  question  in  this  case  was,  whether  certain  ma- 
chinery in  a  flax  mill  wore  fixtures  attached  to  the 
freehold  and,  consequently,  belonging  to  the  mortgagee, 
or  moveable  chattels  to  which  the  assignees  in  bank- 
ruptcy of  the  mortgagor  would  be  entitled.  The  facts 
appear  in  the  judgment 

Doctor  Seeds,  for  the  assignees,  cited  Broom's  Le- 
gal Maxims  (3  Evn.  372);  Lawless  v.  Lawless  (3 
Att  13);  Dudley  v.  Ward  (Ambler,  113);  Hem  v. 
Baker  (9  East  215);  Eliuer  v.  Marr  (3  East  38.) 

Kermsn,  Q.  £,  for  the  mortgagee,  cited  MKib- 
bon*s  case,  which  he  said  was  decisive  upon  the  point 
at  issue. 

Ltkcb.  X,  said— In  this  case  there  remains  only 
one  point  to  be  decided —namely,  whether  the  beetling 
engines  were  fixtures  or  goods  and  chattels  at  the  time 
of  the  bankruptcy.  I  have  already  decided  as  to  the 
other  articles,  and  I  cannot  now  reconsider  my  judg- 
ment, unless  the  matter  is  formally  and  regularly 
brought  forward  for  review.  I  can  now  only  consider 
the  question  in  reference  to  the  particular  articles— the 
beetling  engines— and  decide  whether  they  are  fixtures 
or  mere  chattels  which  never  became  fixtures.  The 
description  of  the  machines  in  question  is  detailed  in 
the  evidence.  Mr.  Gray  describes  them,  after  describ- 
ing the  water  wheel  itself;  as  removable,  by  taking  off 
the  caps  on  the  pedestals  and  removing  the  boxes,  Ac., 
and  the  shafting  and  gearing  aa  removable  by  removal 
of  screws,  bolts,  &&,  he  deposed  that  all  these  things 
could  be  removed  without  injury  to  the  freehold.  He 
describee  very  clearly  the  beetling  engines.  They  are 
six  in  number,  each  attached  to  the  other,  so  that  the 
whole  becomes  steady  by  its  weight,  and  rests  on 


stones- laid  above  the  floor,  but  not  screwed  or  fastened 
in  any  way  to  the  stones  or  to  the  floor — so  standing 
andetacbed  and  separate.  "  Little  bits  of  stays  "  (to 
use  the  words  of  the  witness)  go  from  each  machine 
to  the  joists  above,  and  he  says  thu  is  done  merely  to 
steady  the  framing  when  the  engines  are  at  work,  and 
serves  no  purpose  of  propping  the  upper  floor,  but, 
being  only  to  prevent  vibration  in  the  machines  them- 
selves, would  have  rather  the  opposite  effect,  as  re- 
gards the  upper  loft;  they  are  worked  then  by  a  shaft 
which  is  attached  to  the  shaft  of  the  wheel  by  a  coup- 
ling box,  made  fast  by  screws— in  the  words  of  the 
witness,  "  the  shaft  of  the  wheel  is  connected  by  n 
coupling  box  to  the  beetling  engine,  as  if  it  was  all  a 
solid  thing."  Mr.  Beale's  evidence  does  not  materi- 
ally vary  from  Mr.  Gray's,  except  that  he  makes  "  tho 
little  bits  of  stays,"  ae  described  by  Mr.  Gray,  to  serve 
the  purpose  of  props  for  the  upper  loft,  which,  by  rea- 
son of  its  breadth,  be  considers,  would  require  props 
to  be  placed  in  the  centre,  if  these  stays  were  removed. 
Now,  on  this  evidence  I  have  to  decide  whether  these 
machines  are  goods  and  chattels,  to  be  removed  and 
sold  by  the  assignees,  or  are  fixtures  belonging  to  the 
mortgagee  as  contained  in  the  deed  of  mortgage.  I 
have  already  ruled  the  water-wheel  to  be  a  fixture, 
and  the  gearing  also— this  is  res  adjudkata  here;  and 
I  have,  therefore,  solely  to  regard  the  question  aa  ap- 
plied to  the  beetling  engines.  Unfortunately,  the 
cases  en  this  point  are  numerous  and  conflicting,  and, 
what  is  much  worse,  it  is  impossible  to  deduce  any 
fixed  and  certain  propositions  to  announce  as  deter- 
mining principles  that  ought  to  be  unalterable.  The 
very  definition  of  the  term  fixtures  is  itself  uncertain. 
Fixtures  most  often  mean  things  fixed  to  the  freehold, 
but  by  reason  of  usage  not  finally  and  permenantly  at- 
tached thereto,  but  capable  of  removal  for  the  benefit 
of  trade,  and  npon  other  grounds  of  exception.  Thin 
definition  treats  all  fixtures  as  annexed  actually  them- 
selves to  the  freehold;  but  fully  to  comprehend  the 
subject  another  class  of  chattels  must  be  regarded— 
namely,  such  as  become  annexed  by  relationship,  that 
is,  as  necessarily  belonging  as  parts  of  a  whole  thing 
to  that  which  has  actual  annexation  to  the  freehold. 
Now,  It  is  clear  that  this  leads  to  a  very  wide  and 
somewhat  lax  principle,  introducing  the  purport  and 
object  of  machinery,  and  the  use  intended  in  particular  ■ 
cases,  and  renders  all  the  cases  on  this  matter  complex, 
uncertain,  and  unsatisfactory,  and  I  refer  to  M'Kib- 
botfs  case  (4  Ir.  Chan.  Rep.  520,)  as  showing  the 
great  latitude  of  construction  capable  of  being  applied 
to  the  mere  question — what  is  a  fixture? — independent 
of  the  other  intricate  inquiry  as  to  its  removeability  in 
various  relationships  of  property.  Of  course  it  would 
be  out  of  place  for  me  to  consider  this  subject  in  any 
more  extended  view  than  as  respects  the  single  machine 
in  question,  but  I  should  be  glad  to  have  further  oppor- 
tunity of  endeavouring  to  classify  aud  to  bring  to  order 
and  system  the  too  numerous  decisions  and  dicta  on 
this  most  important  subject,  and,  saying  so,  1  now 
proceed  to  consider  the  case  of  these  machines,  the 
beetling  engines.  If  M'Kibbon'e  case  be  rightly  de- 
cided, these  engines  directly  are  within  the  rule  applied 
to  the  steam  engine  by  the  Chancellor.  If  this  be  so, 
it  almost  necessarily  follows  that  when  I  have  ruled 
the  water- wheel  and  gearing  to  be  fixtures,  that  the 
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beetling  engine,  for  which  they  exist,  must  have  alee 
the  same  character.  Two  very  recent  caeee  which  I 
have  foondgo  a  good  way  to  confirm  this  part  of  the 
judgment  in  M'KtbborCe  ease,  Mather  v.  Eraser  and 
Wolmsky  v.  Iffln*  These  caste  seem  to  me  to  go 
to  a  considerable  extent  to  eonfirm  that  part  of  the 
judgment  Hi  JtPKMon's  ease  which  ie  applicable  to 
the  point  before  me.  In  this  case  there  is  actual  an* 
ncxation  of  the  engines — therefore,  h  is  stronger  than 
many  of  the  cases.  Of  course  the  point  may  be  raised 
as  to  the  "stays,"  that  it  is  annexation  merely  for  the 
use  and  working  of  the  chattel,  bnt  that  must  be  sub- 
ject to  the  farther  consideration,  that  H  is  the  very 
purpose  of  the  whole  building  and  water  power  to  work' 
such  engines,  and  they  require  for  the  due  working  an* 
negation  to  the  freehold,  and  to  employ  the  water 
power  they  require,  again,  annexation  to  the  shafting, 
and  all  the  later  cases  go  to  show  that  it  is  not  a  ne- 
cessary test  that  such  annexation  is  effected  by  screws 
and  bolts  easily  removable,  if  the  purpose  of  annex- 
ation be  of  a  permanent  nature.  In  this  case,  farther, 
Ihe  thing  mortgaged  was  a  beetling  mill,  and  were  I 
obliged  to  rule  the  case  proved  by  the  assignees,  I 
should  give  to  the  mortgagees  the  bare  walls  of  what 
once  was  a  beetling  milt,  having  taken  away  the  wa- 
tt* wheel,  the  gearing,  and  every  matter  therein, 
which  tn.vde  hi  at  sill  what  was  given  as  a  security.  I* 
therefore,  rule  this  question  also  in  favour  of  the  mort- 


Bs  Thomas  Jghnsow. 

Transfer  of  goods  inpayment  of  [a  debt~Frandulent 
preference — Goods  removed  by  night,  and  given  to 
bankrupts  owii  immediate  connexions. 

Although  a  debt/or  may  legally  prefer  one  creditor  to 
another,  under  certain  circumstances,  and  pay  him 
by  a  transfer  or  handing  over  of  goods  to  hsm,  yet  if 
that  transfer  takes  place  by  night,  and  in  a  surrep- 
titious-manner*  it  at,  at  least,  prima  facie  evidence 
that  the  trader  contemplated  bankruptcy,  and 
where  bankruptcy  immediately  followed,  and  it  ap- 
peared that  the  trader  was  then  m  insolvent  drcum 
stances,  the  creditor  will  be  compelled  to  pay  the 
assignees  the  value  of  the  goods  jo  obtatained,  with 


This  case  came  before  (he  court  upon  charge  and  die* 
charge,  and  the  question  to  be  decided  was,  whether 
tfie  bankrupt  had  made  a  fraudulent  preference  to  two 
Of  his  creditors  named  Wiison,  which  was  overreached 
by  the  bankruptcy. 

Kernan,  Q.  (A,  for  the  assignees,  claimed  the 
rfmount  of  the  goods  thus  given  by  way  of  preference. 
He  said  that  in  the  month  of  May,  1801,  the  bankrupt 
transferred  to  his  brother-in-law,  Robert  Wfeba,  and 
to  his  mother-in-law,  Elisabeth  Wilson,  and  allowed 
them  to  take  away  from  his  premises;  a  large  quantity 
of  shop  goods.  They  alleged  that  the  value  of  the 
goods  was  only  £40  3s.  id.,  but  the  assignees  state 
that  the  value  was  much  greater.  The  act  of  bank- 
ruptcy was  a  declaration  of  insolvency  filed  on  the  22nd 
of  May.  The  charge  farther  stated  that  in  the  same 
month  Robert  Wilson  removed  from  the  bankrupt's 
place  various  articles  of  furniture  which  the  Wilsons 


valued  at  410;  that  the  bankrupt  afari  gave  them  a 
sum  of  about  £27  in  cash,  and  that  the  removal  of  the 
goods  and  the  giving  of  the  money  were  acts  of  benk- 
rnptey  and  a  fraudulent  preference,  the  bankrupt  bring  v 
in  insolvent  circumstances,  and  not  able  to  pay  hk 
creditors  in  full;  that  Robert  Wilson  was  aware  of  the 
met,  and  that  the  transfer  of  the  goods  and  the  giving 
of  the  money  were  the  result  of  an  arrangement  be- 
tween the  parties,  made  without  consideration  having 
been  given  for  them,  or,  if  given,  for  any  debt  that 
was  cue  antecedent  to  the  transfer;  that  the  property 
was  obtained  by  Robert  and  Elizabeth  Wilson,  for 
their  own  use,  and  that  the  assignees  were  entitled  to 
the  goods  for  the  benefit  of  the  general  body  of  <he 
creditors. 

Dowse,  for  Robert  and  Elisabeth  Wilson,  contended 
that  they  were  fully  entitled  to  retain  possession  of 
the  goods  and  the  money  which  had  been  given  to 
them  by  the  bankrupt,  who  owed  them  £100.  The 
goods  and  money  were  given  in  part  payment  of  the 
debt,  and  it  was  not  because  the  goods  were  removed 
at  night  that  the  transaction  was  not  fair  and  equitable. 
!  If  the  goods  had  been  removed  in  tne  day  time  it 
would  only  lead  to  exposure  and  precipitate  the  bank- 
ruptcy. He  submitted  that  there  was  nothing  in  the 
evidence  to  show  that  there  was  a  fraudulent  preference 
of  the  Wilsons,  or  that  they  were  not  bonafide  holders 
of  the  property  for  valuable  consideration,  and  in  res- 
pect of  a  debt  dne  to  them  by  the  bankrupt.  He  cited 
Johnston  v.  Fessemsytr,  (3  De  Gex.  &  Jon.  13); 
Wood  v.  Dixie,  (7  Q.  &  892,)  Moggy.  Baker,  (3  Mee. 
*W.  195). 

Ltrch,  J*  said  he  was  of  opinion  that  it  was  tin) 
strongest  case  of  fraudulent  preference  that  ever  came 
before  him.  It  was  manifestly  a  fraudulent  preference 
of  the  Wilsons  by  Johnston,  who  was  in  insolvent  ca> 
camstances  at  the  time.  With  respect  to  the  existence 
of  the  debt  to  the  Wilsons,  the  entries  in  the  books 
were  very  contradictory.  He  look  h,  however,  that 
the  debt  did  exist,  but  were  the  parties  pressing  for 
payment  ?  He  did  not  find,  except  in  one  passage  in  the 
discharge,  that  they  came  to  ask  for  payment:  Then 
the  evidence  showed  that  the  goods  were  semoved 
from  the  bankrupt's  premises  by  night,  and  not  oft  a 
single  occasion,  but  that  on  several  occasions  doting 
the  week  they  were  removed  at  the  dead  of  night,  or 
at  an  early  hour  in  the  morning,  presenting  the  appear- 
ance of  a  surreptitious  transaction,  the  object  being  So 
conceal  the  proceeding  from  the  eyes  of  the  world,  and 
although  a  trader  might  legally  prefer  one  creditor  to 
another,  under  oertain  circorastaaoes,  yet  where  a  pre- 
ference was  given  by  the  removal  of  goods  at-  night  at 
was  at  least  prima  facie  evidence  that  the  trader  coor 
templafed  bankruptcy.  Too  very  servants  in  the  house 
were  sent  to  bed,  and  the  only  stranger  to  the  family 
was  also  sent  out  of  the  way,  after  the  ahop  was  skat, 
the  Johnston!s  remaining  up  while  the  goods  were  be- 
ing removed.  This  was  incetisisteni  with  a  sale  of 
the  goods  to  Wilson.  The  goods  were  packed  np  after 
the  hoar  of  basiness  had  passed,-  and  the  shop  was; 
closed— surreptitiously  packed  up,  and  sent  off  at 
night  in  the  abseaoe  of  all  the  persons  in  the  house 
who  could  give  any  information  on  the  subject,  it 
appeared  to  him  to  be  agreed  upon  between  Johnstone 
and  Wilson  to  remove  the  goods,  out  of  the  power  of 
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Mr.  Gait  and  the  other  creditors,  and  with  Che  fiuudo- 
lent  intent  to  pay  in  fall  whet  was  alleged  to  be  a 
debt  doe  to  Wilson,  leaving  very  little  for  the  other 
creditors.  Under  such  circumstances,  he  had  no  hesi- 
tation in  deciding  that  the  property  that  bad  been 
given  to  Wilson  belonged  jto  the  assignees.  His  lord- 
ship rnled  that  the  assignee  should  get  the  costs  of 
the  motion  from  Wilson, 

Attorney  for  the  agrfgnee*,  Mr.  Larkin. 
Attorney  ft*  WUsoo,  Mr.  WUstm. 


eontt  ot  &tmu. 

[Bepotod  ty  W.  U.  lllllsr,&q.,LLD.t  Barriittr*ULa*J 

Kelly  v>  Kxllt—Kov.  30. 

Short-hand  kwiter**  fees. 

Where  by  a  final  decree  each  party  was  ordered  to 
bear  their  own  costs  oftheeause,  the  shorthand  wri- 
ter ,  who  by  the  direction  of  the  judge  had  taken 
note*  of  the  evidences  is  entitled  to  an  order  for 
payment  of  on*  moiety  of  his  fees  by  the  plaintiff  on 
his  default  to  pay  them. 

Ix  this  case  there  had  been  a  verdict  for  the  plaintiff, 
etfabltehrag  the  wUl«  ear*  as  to  the  residuary  clause, 
which  was  struck  oat.  The  court*  by  a  final  decree, 
directed  that  each  party  stenkl  abide  their  own  costs. 
Aa  in  other  cases,  a  short-band  writer  by  the  di- 
rection of  the  court*  had  in  this  ease  taken  notes  of 
the  evidence*  and  the  defendant  had  paid  him  one 
moiety  of  hie  foes,  bat  the  plaintiff  objected  to  pay 
the  other,  amounting  to  £17  5s»  4«L 

Doctor  Walsh*  ftG,  now  moved  on  behalf  of  the 
short -hand  writer,  that  the  plaintiff  or  his  solicitor  be 
ordered  to  pay  to  the  applicant  the  said  sum  of 
£17  5a.  4cL  The  trial,  it  appeared,  had  lasted  six 
days,  aad  the  affidivit  stated  a  demand  of  the  amount 
on  the  plaintiff's  solicitor.  Under  the  64th  General 
Order*  the  court  had  full  power  to  make  the  order, 
aad  in  similar  cases  the  Court  of  C/haocery  would  not 
hesitate  to  grant  an  attachment. 

M.  Morris  for  the  plaintiff  and  his  solicitor  resisted 
the  motion — As  to  the  solicitor,  the  court  has  no  fa 
ris&tioh  to  make  the  order;  but  as  to  the  plaintiff, 
the  application  should  have  been  ttiade  before  the 
case  was  finally  disposed  c£  the  proper  course  now 
we«U  ha  to  proceed  at  law  for  reeovefy  of  Us  de- 


Keatuto*  X— That  would  be  a  disagreeable  alter- 
aattTSv  aa  the  action,  if  brought  against  any  one, 
ehoukl  be  against  the  judge,  who  had  directed  the 
abaft-hand  writer  to  act  in  the  ease;  but  in  fact  he 
was  i*  the  pesRien  of  an  officer  of  the  court,  aad  the 
enly  question  was,  whether  the  order  should  go 
against  the  plain  tiff  er  hfe  solicitor. 

Doctor  Walsh  hating  consented  to  waive  the  ap- 
pfcatio*  as  to  the  solicitor,  the  court  made  the  order 
for  payment  of  the  sum  asked  by  the  plaintiff  within 
ten  days,  and  £6  for  the  costs  of  the  motion,  and  that 
aerrioe  on  the  aofidtet  of  this  order  be  deemed  good 


O'Oomfan  &  Hkfimtm^-/an.  30. 


Practice  as  to  sending  eases  to  the  Aseues-^Infiuence 
of  parties  really  interested— Issue  where  a  will  and 
codicil  are  propounded  by  different  parties* 

Where  it  appears  that  persons  really  interested  in  the 
litigation  are  likely  from  their  position  and  influ- 
ence to  occasion  a  disagreement  in  the  jury  at  the 
Assises,  and  have  put  forward  a  person  without 
any  interest  to  litigaU  as  a  defendant  in  the  case,  the' 
court  will  not  send  the  case  for  trial  to  the  Assises, 
though  aUthe  witnesses  reside  in  the  county,  but  will 
fix  a  day  specially  for  thetnaL 

Where  a  will  and  codicil  are  propounded  by  different 
parties,  and  respectively  impeached  iitAhe  pleadmgs^ 
it  is  not  necessary  to  have  separate  issues  as  to  the 
validity  of  each.  The  proper  issue  is,  whether  the 
wUl  and  codicil  together  are,  or  either  and  which  is 
the  hut  will,  &c 

This  was  a  motion  on  behalf  of  the  plaintiff  to  fix  the 
mode  of  triaL  A  cross  notice  of  motion  was  also 
served  on  behalf  of  the  defendant,  to  send  the  case 
for  trial  to  the  next  assises  for  the  county  of  Kerry, 
on  the  ground  that  all  the  witnesses  resided  there,  and 
of  the  humble  circumstances  of  the  defendant.  The 
deceased,  Timothy  Connor  had  made  a  will,  dated  1st 
May,  1342,  the  validity  of  which  was  not  contested; 
he  also  made  a  second,  dated  1st  May,  1857,  and  a 
codicil,  dated  19tb  December,  1859*  Under  the  will 
of  1857,  the  plaintiff  would  be  entitled  to  all  his  pro- 
perty, subject  to  the  widow's  interest)  for  her  life. 
The  codicil  was  much  more  favourable  to  the  widow, 
who  was  also  executrix*  site  survived  her  husband 
six  weeks,  and  took  possession  of  everything,  except 
a  sum  of  £3000  in  the  Bank,  But  she  never  proved 
!  any  of  tjie  dooements,  and,  therefore,  could  not  get 
that  snm.  She*  it  was  alleged  m  the  plaintiff's  affi- 
davit, bad  given  away  all  the  property  she  so  sot  hold 
of,  and  especially  large  turns  to  two  fiomau  Catholic 
clergymen,  Mr.  Maw  and  Mr.  M'fintyre.  The  plaintiff 
was  the  sole  next  of  kin  of  the  deceased,  and  lie  cited 
all  the  next  of  kin,  who  were  numerous,  of  the  widow, 
of  whom  Mr.  Maw  was  one,  and  propounded  the  will 
of  1857.  The  only  person  who  appeared  was  the  de- 
fendant, who  Was  stated  to  be  a  poor  carpenter,  and 
only  put  forward  by  Mr.  Maw  ami  Mr.  M*l£ut  jre  on  their 
behalf.  The  defendant  relied  6b  the  codicil  of  165% 
and  impeached  the  will  of  1857. 

Dr.  Bok\  Q.  Ot  for  the  plamtiff,  submitted  that  this4 
case  Was  not  like  motions  at  law  to  change  the  venue* 
aad  besides  it  was  a  case  peculiarly  unfit  for  the  as-* 
sines,  as  it  appeared  that  the  Messrs.  Maw  aad  M'fin* 
tyre  had  so  much  interest  at  stake,  and  there  would 
probably  be  a  disagreement  in  the  jury*  Mr.  Maw 
was  the  pariah  priest  of  Traiee*  The  court  will  not, 
unless  in  an  extreme  case,  send  a  ease  out  of  its  own 
court— Coop<fr  v.  Moss  (Sw.  A  Tr«  143);  besides  wo  ^ 
must  bring  up  three  of  the  witnesses  referred  to*  and 
there  is  a  railway  from  Traiee  to  Dublin. 

Heron,  0,0.  for  the  defendant,  relied  on  the  eon* 
venionce  to  the  witnesses  to  send  the  case  to  Traiee, 
where  all  of  them  resided.  It  was  very  nearly  the 
same  as  a  motion  to  change  the  venue;  and  as  tu  the 
alleged  influence  of  Urn  Bey.  Mr%  Maw,  it  was  absurd 
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to  suppose  It  could  have  any  weight  on  the  special 
panel;  besides  he  offered  to  have  a  jury  selected  un- 
der the  old  system — M'Lesfer  v.  Fegan  (9  Ir.  C.  L. 
R,45,  app);  SmUy  v.  Hughes  (7  Ir.  Jar.,  139). 
If  the  case  should  be  retained  in  Dublin,  be  submitted 
that  the  plaintiff  should  pay  the  expeuses  of  the  wit- 
nesses of  the  defendant. 

Keattkge,  J. — In  this  case  I  consider  that  the  two 
clergymen  are  mainly  interested,  and  that  they  have 
received  about  £3000  out  of  the  assets;  that  is 
sworn  to,  and  no  affidavit  has  been  made  in  reply  to 
it.  .  I  do  not  cast  any  imputation  whatever  on  the 
jury  panel  of  Kerry,  but  I  am  apprehensive  that  the 
respectability  of  the  gentlemen  who  are  really  inter- 
ested in  the  case  might  cause  a  disagreement  amongst 
the  jury,  and  the  plaintiff  mint  himself  examine  three 
of  the  persons  named  by  the  defendant,  and  a*  tho 
ml  way  runs  from  Tralee  to  Dublin,  I  consider  it  much 
more  convenient  for  the  witnesses  to  have  the  case 
tried  here  on  a  day  which  I  shall  specially  fix,  than  to 
have  to  wait  at  Tralee  perhaps  during  the  whole  as- 
sizes. 

Dr.  Ball  then  asked  to  have  separate  issues,  as  to 
the  validity  of  the  will  of  1857  and  the  codicil  of 
M59,  as  they  were  not  propounded  by  the  same 
party,  and  there  might  be  sonu  confusion  with  the 
jury  respecting  them  if  comprised  in  the  same  issue. 

Kiatingk,  J. — No;  the  questions  are  always  in  the 
same  issue,  via:— whether  the  will  of  1857  in  the  de- 
claration mentioned,  and  the  codicil  of  1859  in  the 
plea  mentioned,  together  are,  or  either  and  which  of 
them  is,  the  last  will  and  testament  of  the  deceased. 


Host  v.  Redmond — Jan.  30. 

Practice— Setting  aside  rule  that  non-appearance 
be  deemed  a  renunciation. 

Where  a  citation  has  been  served  by  a  next  of  kin 
on  an  executor  to  accept  or  refuse  probate,  and  no 
appearance  has  been  entered  within  the  time  specif 
fed,  but  the  solicitor  for  the  plaintiff  was  aware 
from  communications  which  the  executors'  solicitor 
had  with  him,  that  the  papers  were  being  prepared 
for  the  purposes  of  probate  by  the  executor,  a  rule 
entered  by  the  plaintiff  that  the  non-appearance  of 
the  defendant  be  taken  as  a  renunciation  was  set 
aside. 

The  testator,  Richard  Hudson  Hoey,  made  his  will, 
dated  the  3rd  of  April,  1860,  in  which  he  appointed 
two  gentlemen  named  Moore  and  Redmond  his  ex- 
ecutors, and  several  bequests  weae  given  to  Redmond's 
wife  and  children,  and  also  to  the  plaintiff  who  was 
one  of  the  next  of  kin.  The  testator  died  on  the  8th 
August,  1861,  and  no  steps  were  taken  to  lodge  or 
prove  the  will  until  a  citation  was  issued  by  the 
plaintiff,  which  was  served  on  the  defendant  Moore  on 
the  30th  November,  and  on  Redmond  on  the  20th 
December  last.  Moore  declined  himself  to  act,  but  as 
solicitor  for  Redmond  he  proceeded  to  prepare  the 
papers  for  probate,  and  for  that  purpose  had  several 
communications  on  the  subject  with  the  plaiuttfPs  so- 
licitor, who  on  the  expiration  of  the  time  limited  for 
appearance,  and  none  being  entered,  immediately  en- 


tered the  side  bar  ntle  that  the  non-appe*nmce  of  the 
defendants  be  taken  as  and  f.  r  a  renunciation.  The 
defendant's  solicitor  theu  offered  by  notice  to  pay  the 
costs  of  thut  rule  if  it  was  set  aside  on  consent,  bnt 
the  plaintiff's  solicitor  wonld  not  consent,  and  filed 
an  affidavit  relying  on  the  delay,  and  on  the  fact  that 
Redmond  resided  in  Liverpool,  and  was  not  in  very 
solvent  circumstances,  and  had  misled  the  plaintiff. 

Dr.  Townsend  for  the  defendant  now  moved  to 
set  aside  the  rule  so  entered,  as  entered  by  surprise 
and  contrary  to  good  faith,  the  solicitor  being  quite 
aware  that  Mr.  Moore  was  in  earnest  in  preparing  to 
take  out  probate  for  Redmond,  and  the  notice  served 
offered  nil  that  they  were  entitled  to. 

Beytagh  for  the  plaintiff,  insisted  that  the  rule 
should  stand,  and  he  relied  on  the  84th  tectioti  of  the 
Probate  Act,  1857,  which  prevents  an  executor  who 
has  once  renounced  having  a  right  to  retract  it,  and 
submitted  that  the  rnle  entered  should  be  construed 
in  the  same  way. 

Kkatinok,  J. — I  am  now  dealing  with  an  appoint- 
ment of  an  executor  made  by  the  testator  himself, 
aud  whatever  be  the  circumstances  of  Mr.  Redmond, 
his  right  to  take  probate  is  clear.  Then  while  his  so- 
licitor is  pr -paring  the  schedule,  and  pending  commu- 
nications between  him  aud  the  plaintiff's  solicitor  re- 
specting it,  this  rnle  is  entered  immediately  on  the  ex- 
piration of  the  time  allowed  to  appear.  Then  Mr. 
Moore  for  Redmond  offered  to  pay  the  plaintiff  the 
costs  of  entering  that  rule.  I  mast  set  it  aside,  bnt 
as  the  fact  of  Redmond  residing  ont  of  the  jurisdiction 
may  have  misled  the  plaintiff,  I  will  excuse  the  plain- 
tiff from  paying  costs,  and  will  hold  Redmond  to  his 
offer.  I,  therefore^  set  aside  the  rule  with  £1  for  the 
costs  of  entering  same,  and  let  each  party  abide  their 
own  costs  of  the  cause.  Defendant  to  extract  »ithht 
14  days,  and  in  default  liberty  to  plaintiff  to  apply 
for  administration  with  will  annexed. 


Phillips  v.  Hassabd— Jan.  31. 

Practice—Limiting  the  time  to  extract  administration 
to  less  than  14  days. 

Where  a  case  is  made  out  shewing  a  pressing  necessity 
for  a  personal  representative  to  be  fa  thwith  raised, 
as  to  revive  an  abated  suit  in  Chancery,  which  was 
pending  for  hearing  on  the  Chancellor's  list,  the 
court  will  limit  the  time  accordingly. 

Frazer  for  the  plaintiff,  moved  that  the  time  provi- 
ded (14  da>s)  by  the  rules,  for  the  defendant  to  ex- 
tract administration  with  the  will  annexed,  be  limited 
to  3  days.  The  testatrix,  Margaret  Wilkinson,  had 
been  a  party  respondent -in  a  petition  matter  in  Chan- 
cery, in  which  the  plaintiff  was  the  petitioner,  and  a 
person  named  Mills,  and  several  others,  including 
Margaret  Wilkinson,  were  respondents.  She  died 
pending  the  matter,  and  left  a  will,  in  which  Mills 
was  named  executor,  and  the  defendant  in  this  cause, 
residuary  legatee.  Mills  lodged  the  will  upon  a  sub- 
poena, and  a  citation  was,  on  the  1 1th  January,  1861, 
served  on  Mills  and  the  defendant  to  accept  or  refuse. 
The  defendant  alone  appeared  and  consented  to  take 
out  administration  with  the  will  annexed,  and  oj  the 
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25th  January,  the  side-bar  rale  to  extract  within  14 
days  was  entered..  The  affidavit  of  the  plaintiff  re- 
ferred to*  considerable  delays  in  the  litigation  in  Chan- 
cery, having  been  occasioned  by  Milk  who  merely 
pot  forward  Miss  Hazard  here  as  bis  nominee.  The 
case  was  entered  in  the  list  for  hearing  during  the 
present  sittings  before  the  Lord  Chancellor,  and  the 
object  was  to  have  the  case  heard  before  he  rose.  It 
appeared  that  the  dnty  payable  on  the  letters  of  ad- 
ministration would  not  be  more  than  £8. 

Coates  for  the  defendant,  objected  to  the  plaintiff 
limiting  the  time  specified  in  his  own  rule,  and  the 
defendant  would  not  be  prepared  to  pay  the  duty  be- 
fore the  lapse  of  14  days. 

Keattogk,  J — Under  the  100th  General  Order,  I 
have  (nil  rower  to  limit  the  time  fixed  in  any  of  the 
roles,  and  this  is  a  ease  in  which,  I  think,  I  onght  to 
do  so,  as  the  defendant  b  plainly  only  acting  for  Mills, 
and  as  the  duty  is  so  small  and  the  will  very  short, 
I,  therefore,  say,  let  the  defendant  extract  on  or  be- 
fore Monday  next. 


Thomas  Bell,  plaintiff;  The  Attorney-General 

AND  OTUEltS,  DEFENDANTS. Feb.  3. 

Pleading — Incorporation — Reference   to    document* 
lodged  in  the  registry. 

In  a  plea  which  alleges  that  by  a  certain  testamentary 
instrument,  a  former  testamentary  instrument  was 
incorporated  in  it,  it  is  not  necessary,  if  the  tnstrn 
ments  are  lodged  m  the  registry,  to  set  out  in  the 
plea  the  passage  of  the  will  or  codicil  relied  on, 
which  constitutes  the  incorporation,  but  the  several 
instruments  must  be  specially  referred  to  in  the 
plea,  as  then  lodged  in  the  registry,  and  thereby  their 
contents  will  be  considered  as  if  fully  set  Jbtth  in  the 
pleadings.' 
The  plaintiff,  in  his  declaration,  had  propounded  a 
will  of  the  deceased  David  Lyons,  dated  the  5th 
November,   18«9,  (which  revoked  all  former  wills) 
with  two  codicils  bearing  date  respectively  the  said 
5th  November,   1819,  and  12th  November,  1819. 
The  plaintiff  was  named  an  executor  in  said  will   The 
Attorney-General,  by  his  plea,  alleged  that  the  will 
and  two  codicils  alleged  in  the  declaration  together 
to  be  the  last  will  of  the  deceased,  did  not  alone  form 
such  last  will;  because  the  testator  had  made  ano- 
ther will,  dated  the  10th  September,  1819.  which 
contained  a  bequest  for  charitable  purposes,  and  that 
although  the  will  of  the  5th  November,  1819,  did 
contain  a  clause  of  revocation  as  alleged,  yet  that  the 
testator,  by  his  said  codicil  of  the  5th  November, 
1819,  incorporated  the  said  will  of  the  10th  Septem- 
ber, 1819,  with  said  codicil,  and  that  thereby  such 
will  became,  and  now  is,1  a  part  of  the  last  will  of  the 
said  deceased,  and  so  entitled  to  probate,  together 
with  the  other  testamentary  dispositions  in  the  said 
declaration  propounded,  and  that  by  reason  of  such, 
charitable  bequests  contained  in  the  said  will  of  the 
lOtb  September,  1819.    The  Attorney-General  was 
interested  for  and  on  behalf  of  her  Majesty,  &c 
Dr.  Townsend  moved  to  fix  the  mode  of  .trial. 
Dr.  Lloyd,  Q.C.,  (Dr.  Ball,  Q.O,  with  him) 
submitted,  lhat  the  plea,  as  it  stood,  was  embarrass- 
ing to  the  plainth%  who  wished  to  raise  and  argue  the 


question  of  incorporation  either  on  a  demurrer  or  a 
traverse;  but  as  the  passage  reKed  on  as  making  the 
incorporation  was  not  set  out  in  the  plea,  nor  was  it 
averred  that  the  papers  referred  to  were  in  the  regis- 
try, neither  course  could  be  adopted. 

Dr.  Townsend  for  the  Attorney- General.— We. 
have  no  objection  to  amend  our  plea,  if  the  rourt 
considers  it  nece&ary.  The  documents,  in  fact,  are 
all  lodged  in  the  registry. 

Keatinoe,  J. — The  plea  must  be  amended  by  aver- 
ring that  the  several  papers  referred  to  are  lodgr d  in 
the  registry.  That  will  enable  tbe  court  to  read  them 
as  if  set  out  fully  en  the  record,  and  the  plaintiff  mu»t 
have  liberty  to  reply  or  demur. 

— ♦— 

Court  of  Quarter  gtSBions. 

CRtportod  by  Chute  H.  Foot,  BKi..BanfeteMrt.Uw.] 

Appeal  from  Magistrates  to  Quarter  Sessions.* 
Matthews,  Appellant,  Strong,  Respondent.' 

A  conviction  under  the  3  &  4  Vic ,  c  91  (an  Act  for 
the  more  effectual  prevention  of  frauds  and  abuses 
committed  by  weavers,  sewers,  and  other  persons 
employed  in  the  linen  and  woollen  manufacturies  of 
Ireland)  8.  6,  should  set  out  that  the  yarn  suspected 
of  being  embezzled  was  found  in  the  dwelling  house 
of  the  prisoner. 
This  was  an  appeal  from  a  conviction  by  the  Justices 
at  Petty  Sessions,  at  Lurgan,  on  the  16th  of  July, 
1861,  that  upon  the  hearing  of  a  complaint  that  the 
defendant,  George  Mathews,  had  on  the  29tb  of  June, 
1861,  at  Lurgan,  in  his  possession,  a  quantity  of  linen 
yarn  suspected  to  have  been  purloined  or  embezzled, 
and  the  defendant  with  the  said  yarn  haying  been 
duly  brought  before  the  Court  of  Petty  Sessions,  on 
the  16th  of  July,  1861,  before  the  four  Justices  then 
presiding,  and  having  been  .called  upon  by  them  t6 
give  an  account  how  he  came  by  the  same,  did  not 
give  an  account  to  the  satisfaction  of  the  said  Court 
how  he  came  by  the  same,  an  order  was  then  made 
by  the  Justices  that  the  defendant  was  adjudged  guilty 
of  a  misdemeanour  and  that  he  be  deprived  without 
compensation  of  the  said  yarns,  and  fined  £10  and 
8s.  for  costs  to  bo  paid  forthwith,  and  in  default  of  im- 
mediate payment  that  he  be  imprisoned  for  two 
months  with  hard  labour,  unless  said  sums  shall  be 
sooner  paid,  one-third  to  be  allocated  to  complainant, 
and  two-thirds  to  the  Crown,  &c.  It  appeared  on  the 
hearing  of  this  appeal  that  the  complainant  being  on 
duty  as  a  constable,  on  the  night  of  the  29th  of  June, 
1861,  in  Lurgan,  found  a  boy  at  half-past  eleven 
o'clock  carrying  a  bag,  which  on  examination  he 
found  to  contain  linen-yarn,  which  he  (having  been  a 
weaver)  suspected  to  be  embezzled  yarn.  He  pro- 
ceeded with  the  boy  and  the  yarn  to  the  house  of  de- 
fendant and  his  father  and  demanded  admission,  but 
the  door  was  not  opened  to  them.  By  the  evidence 
of  this  boy  and  of  Francis  Weir,  it  was  satisfactorily 
proved  that  the  defendant  had,  about  nine  o'clock  on 
that  evening,  sold  the  yarn  in  his  dwelling-house  to 
Francis  Weir,  who  then  paid  for  it,  and  that  defendant 

*,  The  above  important  decision  was  made  by  the  .Chair- 
man of  the  County  of  Armagh,  at  tbe'Latgan  Sessions*  upon 
the  6th  of  January,  1862,  upon  appeal  heard  on  the  1 4th  of 
October,  1861.     •       . 
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■gave  U  to  the  hoy  in  the  bag  to  be  carried  by  him  to 
»  cart,  which  was  then  on  the  road  aft  Lnrgaa,  with 
cabbages  in  it,  to  be  carried  in  the  cart  for  Francis 
Weir  who  had  bought  it,  The  yam  was  proved  as 
to  the  greater  part  to  bave  been  of  that  description 
which  ia  reasonably  suspected  to  have  been  embezsled, 
and  persons  in  the  trade  were  examined  who  estab* 
Ijahed  it  to  be  snob  to  the  satisfaction  of  the  court, 
The  defendant  on  the  hearing  of  the  summons  and 
aldo  of  the  appeal  produced  evidence  to  show  that  the 
yam -was  not  in  hjs  dwelling-house  or  possession  but 
fo  his  father's,  but  be  failed  to  establish  it,  the 
court  being  of  opinion  that  ho  had  the  yam  ia  his  own 
possession  in  the  hoqse  in  which  he  dwelt  and  which 
was  therefore  bis  dwelling-house,  and  that  be  did  not 
satisfactorily  account  for  having  it  in  his  possession* 

It  was  objected  on  his  behalf  that  the  facts  proved 
did  not  establish  she  offence  created  by  the  statute  3 
ft  4  Via.,  *.  91,  as.  6,  7,  ft  &  There  were  otber 
stafnjes  referred  to,  5  &  6  Vic?  a,  08,  continue*  at.  c 
71,  but  s,  4  modifies  the  power  of  constables  under  a, 
7  of  the  former  Act,  17  ft  18  Vi*,*  46,  and  22  ft 
23,  Vic?  c,  2$  continues  it  to  the  present  time*  It  was 
also  objected  that  there  was  no  information  or  search 
warrant  granted  thereon  and  that  the  conviction 
did  not  snow  any  offence  under  the  statute.  The 
Act  3  ft  4  Via,  c.  91,  made  for  the  benefit  and  en- 
couragement of  trade  arid  manufacture,  and  especially 
of  the  linen  manufacture  in  Ireland,  and  for  the  so- 
curity  of  the  property  of  manufacturers  and  employers, 
recites  that  former  provisions  were  ineffectual  to  pre- 
vent or  even  materially  to  check  the  theft  and  em- 
bezzlement of  linen  and  other  yarns,  and  proceeds  to 
make  further  provisions  to  carry  out  this  object,  which 
seem  to  be  borrowed  from  the  English  Acts  for  pre* 
venting  frauds  by  persons  employed  in  the  woollen 
trade,  17  Geo.  3,  c,  56,  a.  10,  The  decisions,  there* 
fore,  upon  thef  statute  have  an  important  bearing 
upon  the  statute  made  for  Ireland;  a*  10  is  similar  to  3 
ft  4Vi&,c.  91,  s.  6,  both  of  which  provide  that  on  infor- 
mation on  oath.  Justices  of  the  Peace  may  grant  a 
search  warrant  to  search  the  dwelling- house  where 
yarns  or  other  materials  suspected  to  be  purloined  or 
embezzled  are  concealed,  and  the  latter  Act  allows  it 
where  there,  is  reason  to  suspect  that  any  person  has 
anch  in  his  possession  or  on  his  premises;  a,  7  as  mo- 
dified by  5  &  6  VI(%,  c  68,  a,  4,  allows  a  constable 
to  place  a  guard  on  premises  so  suspected  of  his  own 
authority  till  he  can  obtain  a  warrant;  a,  8  enables  a 
constable  to  arrest  persona  parrying  such  suspected 
property,  and  to  lodge  them  and  the  property  in  a 
police  office,  cfecu,  and  awh  person  Is  bound  to 
account  satisfactory  for  such  possession  pr  is 
liable  4o  be  convicted  of  a  misdemeanour.  The 
construction  tf  the  English  Act  was  tip  subject 
of  decision  In  the  Meg.  v,  Wfioock,  (1  N.  Seas, 
Ca*,  651,  ft  7  Ad.  ft  Ellis,  317,  356);  also  in  E* 
Inr*Boothroyd9(2VLS*3.KS.  Cas*  300  ft  15 
M.  ft  W.  1).  Previous  to  these  decisions,  the  validity 
of  a  conviction  under  this  statute  had  been  considered 
by  Tfrdat,  CX,  before  whom  it  was  allowed  to  be 
given  in  evidence  on  a  trial  in  Aim  v.  ifta*,  {6  Oar* 
ft  P.  at  page  167),    In  trespass  for  taking  vara  and 

i  defendant 


It  appeared  that 
in  search  of  robbers  entered  plaintiff9*  house  and 


found  the  yarn,  who  summoned,  convicted,  and  fined 
for  having  the  yarn  in  his  possession,  and  it  was  con- 
demned. It  was  objected  that  the  conviction  was 
bad,  as  there  was  no  search  warrant,  nor  information 
to  ground  it;  but  Tindal,  C.Jn  observed,  the  entry 
of  the  house  cannot  be  justified  for  want  of  a  search 
warrant  I  see  no  objection  to  the  validity  of  the 
conviction,  a  search  warrant  was  not  necessary  to 
give  the  magistrates  jurisdiction*  The  conviction  was 
received.  In  this  and  the  other  cases,  the  conviction 
stated  the  yarn  to  have  been  found  in  the  dwelling- 
house  and  in  the  possession  of  the  defendant.  In 
Beg.  v.  WUlock.  <Deajnan,  0  J.,  page  336),  in  pro- 
nouncing the  judgment  of  the  court  says,  i*  An  argu- 
ment is  founded  on  the  words  of  sec  10,  that  the  in- 
troduction of  the  word  '  such '  applied  to  the  ma- 
terials found,  refers  to  materials  einmmstanoed  in  the 
manner  described  in  the  preamble,  in  the  earlier  part 
of  that  section.  The  misdemeanor  is  created,  •  if  any 
sue*  materials  suspected  to  be  purloined  or  emheaalort 
shall  be  found  therein,  ftc*  The  word  aoeh  ia  sop- 
posed  to  incorporate  all  the  preceding  particulars,  or 
at  least  the  feet  of  their  being  found  concealed  in  the 
dwelling-house*  But  we  think  that  is  "not  the  true 
constructioii."  The  offence  aimed  at  is  "  the  pos- 
session of  goods  suspected  to  be  purloined,  without 
being  able  to  give  a  satisfactory  account  of  them." 
Considering  this  case  to  settle  the  law  as  to  cases 
similarly  cuenmataneed;  I  am  required  on  its  autho- 
rity jto  hold  the  conviction  io  this  case  valid;  in  doing 
so,  I  should  oertainly  be  going  beyond  what  has  been 
decided,  this  conviction  does  not  state,  as  all  former 
reported  convictions  have  done,  that  the  goods  were 
found  in  defendant's  dwelling-honse,  although,  if  it 
had  done  so,  probably  the  evidence  would  have  sup- 
ported that  alteration.  The  words  of  3  ft  4  Vic,  c. 
91,  sec.  6,  in  creating  the  offence  says,  V  If  any  such 
property  shall  be  found  therein,"  t  e.  in  the  dwelling- 
house  or  premises.  The  conviction  does  not  tfcerefore 
acenratejy  follow  the  words  of  that  section,  It  may 
be  answered,  the  offence  is  the  eoseessloo  by  defen- 
dant of  such  property  unaccounted  for,  and  by  sec 
8  an  offence  is  created  irrespective  of  finding  such  in 
a  dwelling-honse.  It  is  also  observable  that  Lord 
Denmanin  describing  the  ofleuee  aimed  at  by  the 
fitsiutfi  does  not  If^ifo  as  an  dement  the  fi"*K»g 
snob  in  the  dwelling-house.  Still,  I  do  not  feel  jas- 
tin^withentdisthui  authority  in  carrying  the  con- 
atruotiooof  this  statate  (wbioh  creates  a  newoafente 
contrary  to  the  principles  of  the  general  law)  to  the 
ajUenjt  contended  for.  It  fee*  not  been  contended  that 
the  convictjoB  could  bo  maintained  under  see*  8,  and 
there  are  dimeidties  in  holding  that  it  could.  It  is 
also  worthy  of  being  observed  that  the  noting  of  the 
property  in  the  possession  of  the  partv  charged  was 
«c*  by  tl*  constable,  but  the  sect  of  bis  possession  is 
made  out  by  the  evidence  of  the:  peron  with  whom  it 
jrasfbnWl  leonine  myself  to  helping  that  this  is 
w>t  a  good  coavktioft  under  asetioa  fi,  byreesoti  of 
its  not  staling  that  the  goods  wens  found  in  appelant'* 
dwelling-house.  See  for  ar&rmi,  McMaMer  w. 
Barfnfy  Un*m>  (4  lx.Q.  UmJL,m).  Should 
tbar«nojid>ntd6sjiefc^  case, 

es  iras  done  in  the  above  ease,  fortheconakiecattottef 
the  Queen's  Bench. 
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Court  <rf  appeal,   to  Chancers* 

rRetftrttS  by  d»H«  H.  W<*,  £•*,  Btfritter  at-Uw.J 

Nkwton  v.  Newton.— June  20  30;  Feb.  12. 

WUl~~Cond*»*al  r*voeatw*--&cvtoed'  of  «  non- 
existvlg  will  by  a  codbc&— Parol  evidence. 

A  testator  duly  made  a  will*  dated  the  AthofFeh.,\  858, 
containing  a  clause  f  revocation*  and  destroyed  it. 
On  the  Wth  of  January,  1859,  he  made  a  second 
wUL>  and  added  a  codicil  to  it  on  the  7  th  of  Feb- 
ruary, 1859      On  the  \6th  of  February,  1859, 
he  made  a  codicil'  to  his  will  of  1858,  and  con 
firmed  ail  the  provisions  t  of  that  will,   adding, 
however,  that  in  case  the  devisee  therein  mar 
tied  a  certain  person,  the  estates  devised  to  him 
were  to  goto  another.     Both  the  will  of  1858  and 
thecodicUofthe  \6th  of  February,  1859,  were  de- 
stroyed by  the  tesfator  before  his  death.     Held,  that 
a  nan-existing  will  cannot  be  revived  by  a  codicil, 
by  reference. 
That  parol  evidence  is  not  admissible  to   explain  a 
'  testator's  intention,  which  must  be  collected  from  the 

instruments  themselves. 
Held— that  as  the  codicil  referred  to  the  original  will  of 
1 858,  the  draf  of  the  will  could  not  be  incorporated, 
hy  reference* 
That  {reversing  the  decision  below)  as  the  codicil  of  the 
\m  of  February,    1859.  referred  to  the  will  of 
1858  alone,  there  was  no  evidence  of  an  intention 
not  to  revoke  the  will  of  1859  in  case  the  testator 
failed  to  revive  that  of  1858. 
The  Probate  Act  has  not  introduced  any  change  m  the 
oii  practice  as  to  the  costs  of  the  heir  at  law  ; 
therefore,  where  there  is  both  real  and  personal  es- 
tate, and  the  heir-atlavo  having  been  cited,  intestacy 
is  pronounced,  the  costs  are  to  be  borne  by  the  per- 
sonal  estate  alone. 
Rogers  v.  Goodenough,  before  Sir  C.  CressweU. 


This  was  **  appeal  from  a  decision  of  the  judge  of 
the  Court  of  Probate,  under  the  following*  circum- 
tuoees:<j-40hii  Newton  died  in  the  month  of  October,! 
1859.  Oath*  4th  of •  February,  1*58,  he  made  a 
will,  drawn  by  0.  F.  Johnson.  On' the  lltb  of 
January,  1659,  he  made  a  second  will,  drawn  by 
Thomas  Jameson.  On  the  7ih  of  February  he  made 
a  codiefr  drawn  by  G.  J.  Lhton.  On  the  1 6th  of 
February,  1859,  he  made  a  codicil,  drawn!  by  0.  F. 
Johnson,  which  he  declared  to  be  a  codieiUte  his  last 
will  and  testament,  dated  the  4th  of  February,  1858, 
wherein  he  declared,  that  as  he  was  dissatisfied  with 
his  nephew  Philip  Charles  Newton,  he  did  not  abso- 
lutely revoke  the  bequest  given  to  the  letter  by  the 
wffl  of  1858  V  but  in  case  the  nephew  should  contract 
a  mortage  Without  the  testator's  approbation,  he  then 
gat*  the  real  and  personal  bequests  before  given  to 
FhMip  Charles  Newton  to  another  nephew,  Philip 
Jeeelyn  Newton,  subject  to  the  limitations  before  de- 
clared thereof:  By  both  wills  a  legacy  was  given  to 
.Miss  Roberts,  an  intervenient.  At  the  time  of  the 
testator's  death,  neither  the  original  will  of  1858  nor 
t!»  original  codicil  of  the  1 6th  of  February  could  befound, 
and  p£»p  Jocelyn  Newton,  the  heir-at-law  of  the  testa- 
tor; contended  that  an  intestacy  resulted  therefrom.  The 


judge  of  the  Court  of  Probate  ordered  certain  issues" 
to  be  tried  by  a  special  jury  before  himself.     From* 
that  order  Philip  Jocelyn  Newton   appealed  ;  and 
on  the  9th  of  November,  I860,  the  Court  of  Appeal 
in  Chancery*  affirmed  that  order.     Pending  the  trial, 
the  following  issue  was  settled  by  consent:  "  Whether 
tbe'codicil  in  the  plaintiff's  declaration,  alleged  to  bear 
date  on  the  1 6th  of  February,  1859,  and  to  have 
been  made  by  John  Newton,  deceased,  the  deceased  in 
this  case,  and  not  now  forthcoming,  and  to  be  a  co- 
dicil to  a  certain  will,  in  said  declaration  also  alleged- 
to  have  been  made  by  said  John  Newton,  deceased; 
and  not  now  forthcoming,  and  bearing  date  the  4th  of 
February,   1858,  is  a  true  transcript  of  the  paper 
writing  marked   4A'  in  the  plaintiff's  declaration 
mentioned,  or  of  any  and  what  part  or  parts  thereof; 
and  if  so,  whether  said  alleged  codicil,  bearing  date 
the  16th  of  February,   1859,  and  the  said  alleged 
will,  bearing  date  the  4th  of  February,"  1858,  were 
together  at  any  time  the  last-mentioned  will  and  tes- 
tament of  said  John  Newton,  deceased."    No  evi- 
dence was  given  of  the  mode  or  time  of  the  destruc- 
tion of  the  will  of  4th  February,    1858.    At  the 
trial  the  judge  of  the  Court  of  Probate  left  the  fol- 
lowing collateral  issues  to  the  jury:— "First,  Were 
the  will  of  the  4th  of  February,  1858,  and  the  codi- 
cil of  the  1 6th  of  February,   1859,  destroyed  by  de- 
ceased for  the  purpose  of  revoking  the  same,  or  for 
the  purpose  of  giving  effect  to  and  establishing  the 
will  of  the  1 1th  of  January,  1859,  and  the  codicil  of 
the  7th  February,  1859,  or  of  either  and  which  of 
them;99  and  the  jury  found  "That  the  will  of  the 
4th  of  February  was  destroyed  by  the  deceased  for 
the  purpose  of  revoking  the  same,  and  that  the  codi- 
cil of  the  16th  of  February,  1859,  was  destroyed  for 
the  purpose  of  giving  effect  to  the  will  of  the  1 1th 
of  January,   1859,  and  the   codicil  of  the  7th  of 
February,  1859.*'    Secondly,  Did  the  deceased  de- 
stroy the  will  bearing  date  the  4th  of  February, 
1858,  and  if  so,  did  he  destroy  same  before  of  after 
the  making  of  the  codicil  bearing  date  the  16th  of 
February,  1859?  "   And  the  jury  said,  «  We  are  de- 
cidedly of  opinion  that  the  will  of  the  4th  of  Fe- 
bruary, 1858,  was  destroyed  before  the  16th  of  Fe 
bruary,    1859*"    The  jury  having  returned^  those 
findings  on  the  collateral  issues,  the  judge  directed 
them  to  find  upon  the  issue  settled  by  consent,  that 
the  paper  writing  marked  •  A*  was  a  true  transcript 
of  the  codicil  of  the  16th  of  February,  1859,  and 
that  both  it  and  the  will  of  the  4th  of  February, 
1858,  were  duly  made  and  executed  by  the  deceased 
John  Newton;  that  said  will  of  the  4th  of  February, 
1858,  and  codicil  of  the  16th  of  February,  1859, 
were  never  together  at  any  time  the  last  will  and 
testament  of  the  deceased."    Philip  Jocelyn  Newton, 
the  heir-at-law  of  the  testator,  applied  to  set  aside 
the  findings  on  the  collateral  issues,  on  the  grounds  of 
the  admission  of  illegal  evidence,  and  of  misdirection; 
and  also  to  set  aside  the  verdict  so  far  as  it  found 
that  the  will  of  the  4th  of  February,  1858,  and  the 
codicil  of  the  16th  of  February,  1859,  were  never 
together  at  any  time  the  last  will  of  the  deceased,  on 
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the  grounds  of  misdirection;  and,  if  necessary,  for  a 
new  trial,  or  that  ft  might  be  declared  that  on  the 
facts  found  the  said  will  and  codicil  did  form  together 
the  last  will  of  the  deceased ;  or  if  not,  yet  that  the 
said  codicil  operated  to  revoke  the  will  of  the  11th  of 
January,  1869,  and  that  the  deceased  died  intestate. 
On  the  6th  of  May,  1861,  the  judge  of  the  Probate 
Conrt  delivered  an  elaborate  judgment,*  refusing  the 
above  motion,  and  upholding  the  finding  of  the  jury, 
that  the  will  of  the  1 1th  of  January,  1859,  and  the 
codicil  of  the  7th  of  February,  1869,  were  together 
the  last  will  of  the  deceased.  From  this  decision 
Philip  Jocelyn  Newton,  the  heir-at-law  of  the  testa- 
tor now  appealed. 

The  Solicitor^  General  (with  him  A,  Brewster,  Q  C^ 
and  (7.  Shaw)  for  the  appellant,  Philip  Jocelyn  Newton. 
— Assuming  that  the  testator  could  not  by  the  codicil 
of  the  16th  of  February  revive  the  will  of  1858, 
(which  had  been  previously  destroyed),  as  he  intended, 
we  contend,  that  although  inoperative  to  revive  the 
will  of  1868,  yet  it  was  operative  to  revoke  the  inter- 
mediate will  and  codicil  of  1 869.  To  arrive  at  the  con- 
clusion which  be  has  laid  down,  the  Judge  of  the  Pro- 
bate Court  attributes  to  the  testator,  in  addition  to  the 
intention  to  revive  the  will  of  1868,  another  intention, 
viz.,  that  if  that  will  should  not  be  revived,  the  will  of 
1859  should  stand.  There  is  not  a  particle  of  evidence 
of  any  such  intention.  Iu  Doe  <L  Evans  v.  Evans 
(10  Ad.  &  £1,  228);  the  Attorney  General  v.  Ijboyd 
(3  Atk.  55)  ;  Onions  v  Tyrev,  (1  P.  Wms.  345); 
Burtenshaw  v.  Gilbert  (Cowp.  52),  tjjere  was 
evidence  of  such  an  intention ;  the  testator's  intention 
here  was  to  make  the  will  1858  his  last  will,  irres- 
pective of  the  will  of  1859-  The  codicil  of  the  16th 
of  February  by  confirming  the  will  of  1858  revokes 
the  will  of  1859,  Hale  v.  Tokelove  (2  Robert  318). 
Even  if  the  testator  did  destroy  the  codicil  of  the  16th 
of  February,  with  an  intention  to  revive  and  set  up 
the  will  of  1859  in  case  he  failed  to  set  up  the  will 
of  1858,  intestacy  is  the  result;  "  for  the  doctrine  of 
dependent  relative  revocation  applies  only  where  a  wjll  is 
destroyed,  on  the  supposition  that  a  subsequently 
executed  will  is  valid," — Dickenson  v.  Swatman  (6 
Jar.,  N.  S.,  83 1 ).  Any  act  done  by  a  testator,  showng 
an  intention  that  his  property  should  go  in  a  different 
direction  from  that  which  he  had  directed  in  his  last 
will,  is  sufficient  to  revoke  that  will,  although  the 
property  cannot  by  law  pass  as  he  wishea—Fitzgerald 
v.  Sterling  (6  In  Oban.,  198).  By  the  22ud  sec. 
of  the  Wills  Act, — "No  will  or  any  part  thereof, 
which  shall  be  in  any  manner  revoked,  shall  be  revived 
otherwise  than  by  the  re-execution  thereof,  or  by  a 
codicil  executed  in  manner  hereinbefore  required,  and 
showing  an  intention  to  revive  the  same?*  Destruction 
is  one  of  the  modes  whereby  a  will  can  be  revoked, 
(sec  20).  A  will  is  but  the  expression  of  the  tes- 
tator's wishes;  if  a  will  be  lost,  its  contents  may  be 
proved  by  parol  evidence;  here  the  draft  of  the  will  of 
the  will  of  the  16th  of  February,  1858,  exists,  yet  the 
judge  below  held  that  it  could  not  be  revived  by  incorpo- 
ration.  Where  a  will  was  executed  in  duplicate,  and  the 
testator  by  a  subsequent  will  revoked  that  part  in  his 
own  possession,  it  was  held,  that  the  original  will 
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was  not  revoked,  as  its  contents  could  be  proved, 
Limberry  v.  Mason  (Gomyn,  453);  Payne  v.  Mere- 
dith (1  Robert,  583)  ;  also  reported  in  5  Notes  of 
Oas.  152.      If  a  will  be  lost  without  the  privity  of  a 
testator,  its  contents  maybe  established  upon  proof  of  its 
destruction  and  of  its  contents,  Trevelyan  v.  Trevelyan 
(1    Phil.  149);   Martin  v.  Laking  (1   Hagg.  244); 
Scrvby  v.  Fordham  (1  Adams  74);  Davis  v.  Davis 
{2  Adams  223) ;  the  goods  of  Gardner  (1  Trist  &  Swa. 
108) :  the  destruction  of  a  second  will  revoking  a 
former  one  does  not  set  up  the  former,  the  goods  of 
Brown  (ib.  32).     As  to  how  far  the  court  will  go  in 
admitting  parol  evidence  in  such  cases, — Brown  v. 
Brown  (8  Ad.  &  EL  876).      As  the  draft  of  the 
will  of  1858  was  in  existence  at  the  time  of  the 
making  of  the  codicil  of  the  16th  of  February,  1859, 
the  reference  in  the  latter  to  the  will  of  1858,  is  suffi- 
cient to  incorporate  the  draft  will,  Allen  v,  Maddoek 
(11  Moore,  P.  C,  Cas.).     The  will  of  1858  con- 
tained a  revoking  clause,  consequently  by  its  incorpo- 
ration with  the  codicil  of  the  16th  of  February,  1859, 
the  will  of  January  1859  and  its  codicil  are  revoked; 
but  the  testator  destroyed  the  win  of  1858  and  the 
codicil  of  1858,  therefore  he  died  intestate. 

Battersby,  Q.C.  (with  him  J.  Walsh,  Q.C.  and 
E  Johnstone)  in  support  of  the  will  of  the  11th  of 
January  and  the  codicil  of  the  7th  Feb.,  1859,  and  for 
Beauchamp  Bagenal,  a  devisee  thereunder.  Unless  the 
will  of  the  4th  of  January,  1868  be  incorporated  with 
the  codicil  of  the  16th  of  February,  1859,  there  is 
nothing  in  the  latter  to  revoke  the  will  of  January, 
1859  and  its  codicil,  for  it  is  not  the  act  of  revival 
which  revokes  the  last  will,  but  the  first  will  when 
revived,  Serocold  v.  Hunter  (2  Cas.  temp.  Lee.  490). 
As  to  the  doctrine  of  incorporation  relied  on  by  the 
appellants,  Allen  v.  Maddoek,  (sup.)  goes  no  further 
than  that  an  existing  instrument  will  be  incorpo- 
rated by  reference  with  a  subsequent  one.  [The 
Lord  Justice  of  Appeal*— Do  you  maintain  that  a 
draft  of  the  original  instrument  cannot  be  incorpo- 
rated?] Yes,  Hale  v.  Tokelove  (sup.)}  supports  this 
assertion*  The  court  must  look  at  all  the  circum- 
stances of  the  case;  when  the  testator  has  referred  to 
a  former  will  in  an  instrument  executed  long  sub- 
sequently, they  will  decide  as  to  what  will  he  intended 
to  refer  to,  Thomson  v.  Hempenstal  (1  Robert  783). 
The  words  of  Dr.  Lushington,  in  Sheldon  v.  Sheldon 
(1  Robert  88),  show  that  a  non-existing  instrument 
cannot  be  incorporated  by  reference.  The  same 
appears  from  the  goods  of  the  Countess  of  Durham 
(3  Carteis,  57),  and  the  goods  of  Dickens  (ib.  60). 
The  doctrine  laid  down  in  Allen  v.  Maddoek  (sup.) 
will  not  be  extended;  the  goods  ofQreves  (Swa.  & 
Trist.  250).  This  court  will  effectuate  the  intention 
of  the  testator,  although  he  may  have  partly  failed 
in  carrying  out  his  intention.  Mr.  Newton's  intention 
was  to  revoke  the  will  of  2858,  therefore  the  will  of 
the  11th  of  January,  1859  and  its  codicil  must 
stand,  Wmsor  v.  Pratt  (2  Brod.  &  B.  650);  Lord 
St.  Helens  v.  the  Marchioness  of  Exeter  (3  PhilL 
461,  note);  Coward  v.  Marshal  (Cro.  Elis,  721); 
Doe  dem.  Hearle  v.  Hicks,  1  CL  &  F.  20). 

J.  T.  Ball,  Q.C.  (with  bim  J.  A.Byrne)  for  Philip 
Charles  Newton,  the  plaintiff  below,  and  in  support  of 
the  finding  of  the  jury.— The  will  of  1858  was  re- 
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vived  by  the  reference  to  to  it  in  the  codicil  of  the  16th 
of  February,  1859,  and  it  was  destroyed  with  the  in- 
tention of  setting  np  the  will  of  1859,  which  intention 
failed  through  the  testator's  mistake;  this  court  will 
rectify  this  mistake,  and  carry  oat  his  intention.  The 
doctrine  of  dependent  revocation  is  well  established, 
Onions  v.  Tyrer  (1  P.  Wms.  342);  also  reported  in 
Chan.  Tree.  459;  Perrott  v.  Perrott  (14  East  423); 
Scat  v.  Soot  (1  Swa.  &  Trist.  258). 

B.  Lloyd,  Q.C,  (with  him  E.  F.  Litton)  appeared 
for  Miss  Roberts,  an  intcrvenient,  and  in  support  of 
the  finding  of  the  jury  or  of  probate  of  the  codicil  of 
the  7th  of  February,  1859,  cited  1  Jar.  on  Will  128; 
Thomas  v.  Evans  (2  East/  488);  Freeman  v.  Free- 
man (5  De  G.  M.  &  G.  704). 

A.  Brewster,  Q.C.  in  reply. —The  codicil  of  the  16th 
of  February  either  revived  the  will  of  1858  or  revoked 
the  will  of  January,  1859;  it  referred  to  the  will  of 
1858,  tod  evidence  of  mistake  is  not  admissible. 
Lord  Waipole  v.  the  Earl  of  Cholmondeley  (7  T. 
Rep.  138);  affirmed  by  Croebie  v.  Mae  Dowel  (4  Ves. 
616);  tke  goods  of  Chapman  (I  Robert  1);  and,  since 
the  passing  of  the  Wills  Act,  The  goods  of  Davy, 
( 1  Swa.  &  Trist.  262).  As  to  the  doctrine  of  incorpora- 
tion, the  draft  of  the  will  of  1858  can  be  incorporated 
by  reference  with  the  codicil  of  the  16th  of  Feb.  1859; 
the  goods  of  Almosino  (1  Swa.  &  Trist.  508J;  Acherley 
v.  Vernon  (3  Bra  Pari.  Cm.  91);  Winter  v.  Winter 
(5  Hare. 306);  the  goods  of  Dadds  (I Swa.  &  Trist. 
290).  Declarations  of  the  testator  made  after  the  exe- 
cution of  the  codicil  of  the  16th  of  February,  were  in- 
admissible to  show  its  object,  Doe  dem.  ShaUeross  v. 
Palmer  (16  Ad.  &  El.  747).  The  will  of  1858  and 
the  codicil  of  the.  ltith  of  February  having  been 
destroyed  to.  effectuate  a  purpose,  which  has  failed, 
the  testator  most  be  held  to  have  died  intestate  if  the 
22nd  sec  of  the  Wills  Act  be  law. 

The  Lobd  Chancellor — This  case  comes  before 
the  court  by  way  of  an  appeal  from  the  decision  of 
the  Judge  of  the  Court  of  Probate,  whereby  he  held 
that  the  will  of  the  Uth  of  January,  1859,  and  the 
codicil  of  the  7th  of  February,  in  the  same  year, 
were  together  the  last  will  and  testament  of  the  testa- 
tor, John  Newton.  The  appeal  has  been  brought  by , 
Philip  Jocelyn  Newton,  the  heir  at  law  of  the  testa- 
tor, who  contends-  that  the  decision  of  the  court 
below  was  erroneous,  and  that  the  testator  died  in- 
testate. The  solution  of  these  questions  depends  upon 
the  legal  construction  of  four  wills,  and  two  codicils, 
vis,  a  will  of  the  4th  of  Feb.  1858;  one  of  the  Uth  of 
January,  1859;  a  codicil  of  the  7th  of  February, 
1859,  and  a  codicil  of  the  16th  of  February,  1859— 
these  are  the  four  instruments  with  which  we  have  to 
deal;  and  the  question  simply  comes  to  this,  whether 
the  will  of  the  4th  of  February  1858,  not  being  forth- 
coming, was  destroyed  by  the  testator  (as  the  jury 
found  it  was)  before  the  16th  of  February,  1859;  in 
other  wards,  before  the  making  of  the  codicil  of  that 
date.  The  will  of  Feb,  1858,  having  been  revoked  ab- 
solutely by  an  intermediate  will  of  the  24th  of  April, 
1858,  it  is  not  necessary  for  me  to  go  any  farther 
into  that  part  of  the  case,  and  had  nothing  else  oc- 
curred, 1  would  feel  no  difficulty  in  pronouncing  the 
decision  below  to  be  right,  in  affirming  the  will  of 
January,  1859,  and  the  codicil  of  the  7th  of  Febru- 


ary, 1859,  to  be  the  last  will  of  the  testator, 
must  consider  the  codicil  of  the  16th  of  February, 
1859,  and  we  must  attend  carefully  to  its  language. 
It  runs  tbns — "This  is  a  codicil  to  the  last  will 
and  testament  of  roe,  John  Newton,  of  Bagenalstown 
House,  in  the  county  of  Garlow,  Esquire,  bearing  date 
on  or  about  the  4th  day  of  February,  1858,  and  which 
i  desire  may  be  considered  as  annexed  to  and  be 
taken  as  part  thereof;  "  the  testator  then  recites  that 
his  nephew  Philip  Charles  Newton  would  be  entitled 
to  his  estates,  and  to  the  residue  of  his  personal  pro- 
perty, but  says,  that  being  dissatisfied  with  his 
nephew,  does  not  absolutely  revoke  the  bequest  to 
him ;  but  in  case  his  nephew  marry  imprudently,  or 
without  his  consent,  he  then  revokes  all  the  above  be- 
quests, and  substitutes  an  annuity  of  20L  for  him, 
giving  to  Philip  Jocelyn  Newton  the  estates  previ- 
ously given  to  Philip  Charles  Newton,  and  then  con- 
tinues "  In  all  other  respects  1  confirm  my  said  will 
and  codicil."  That  codicil  is  not  forthcoming,  it  was 
destroyed  by  the  testator;  but  there  is  no  question  as 
to  the  validity  of  its  execution ;  it  was  prepared  by 
Mr.  Johnson,  the  depository  of  the  will  of  1858; 
that  gentleman  retained  a  copy  of  the  codicil,  which  is 
in  proof,  having  given  the  original  to  the  testator. 
The  first  legal  position  conteuded  for  by  the  appellant 
is,  that  by  no  possible  means  can  the  reference  made 
by  that  codicil  of  the  16th  of  February,  1859,  to 
the  will  of  Feb.  1858,  be  applied  to  the  will  of  Janu- 
ary, 1859?  on  this  subject  the  authorities  are  clear. 
Great  mistakes  seem  to  have  taken  place  all  through 
these  transactions,  the  testator  thought  he  was  doing 
what  was  right,  but  I  must  hold  with  the  judge  below, 
that  the  codicil  of  the  16th  of  February,  1859  is  ap- 
plicable to  the  will  of  1858 -alone.  What  was  the 
effect  of  that  codicil  of  the  will  of  1858  ?  The  Jndge 
of  the  Probate  Court  held  rightly,  that  its  effect  could 
not  be  to  set  up  a  document  governing  the  distribu- 
tion of  property,  in  other  words,  it  could  not  revive 
the  will  of  February,  1858,  and  that  on  the  plainest 
ground,  for  the  will  of  February,  1858,  had  been  de- 
stroyed, and  there  could  not  be  a  will  composed  of  a 
non-existing  will  and  a  codicil,  as  it  would  contra- 
vene the  enactments  of  the  Wills  Act.  But  the  ques- 
tion is  not  so  mnch  would  the  Statute  of  Wills  be  com- 
plied with  in  such  incorporation,  as  what  was  the 
effect  of  the  codicil  of  the  16th  of  February,  1859, 
upon  the  will  of  January,  1859?  Here,  also,  I  agree 
with  the  judge  below,  that  the  simple  effect  of  thai 
codicil  was  to  revoke  the  will  of  January  of  1859,  to- 
gether with  its  codicil  of  the  7th  of  February.  The 
codicil  of  the  16th  of  February,  1859,  refers  to  the 
will  of  1858,  and  professes  to  affirm  it  with  some 
alterations,  and  it  declares  the  intention  of  the  testator 
to  be,  that  the  will  and  codicil  of  January,  1859* 
shall  not  be  taken  as  his  last  will  and  testament; 
for,  as  the  Lord  Justice  of  Appeal  observed  in  Fits* 
gerald  v.  Sterling,  (6  Ir.  Chan.  210),  "A  deed  may 
be  completely  inoperative  to  transfer  the  property 
bequeathed,  and  yet  be  effectual  as  a  revocation,  for  it 
is  at  least  an  irrevocable  declaration  of  an  intention 
that  the  legatee  shall  not  take,  though  it  fails  from 
any  cause  to  transfer  the  subject  matter  to  another." 
Then,  it  is  said,  that  there  are  circumstanees  which 
may  qualify  a  revoking  codicil,  like  that  of  the.  16th 
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of  February,  1859;  and  that  though  the  intention  of 
that  todicil  was  to  set  up  the  will  of  1858,  there  was 
a  condition  annexed  to  that  intention;  in  other  words, 
that  if  the  will  of  1858  was  not  set  up,  and  if  the 
condition  failed,  the  will  of  January,  1859,  and  its 
codicil  was  to  be  set  np.  Now,  no  dcubt,  certain  acts 
<Joue  by  a  testator  will  admit  of  qualification;  acts  of 
cancellation,  snch  as  burning,  depend  on  the  inten- 
tion with  which  they  are  done,  by  the  testator, 
ami,  if  done  nuder  a  mistake  of  facts — as  where 
they  are  d>ne,  under  an  impression  that  thereby 
lie  is  setting  up  some  other  instrument,  if  bis 
intention  fail — the  court  will  overlook  the  act  of 
cancellation.  There  are  many  oases  affirming  that 
proposition.  But  the  question  here  is  not  bow  far  the 
act  of  cancellation  will  be  controlled,  but  how  far  a 
written  inurnment  can  Decontrolled  by  parol  evidence, 
»'.«,  can  yon  by  parol  evidence  ingraft  a  condition  on  a 
written  instrument?  That  is  a  proposition  for  which 
J  have  heard  no  authority.  If  a  testator,  by  mistake, 
thinks  that  a  person  is  dead,  and  under  such  mistake 
be  makes  a  will,  leaving  that  person  out,  that  is  a 
perfectly  good  will  land  cases  showing  that  when  there 
is  a  miareeijtal  in  a  written  instrument  the  courts  have 
held  that  the  instrument  must  be  taken  as  it  stands,  as 
in  \,\\a  Attorney  General  v.  Lloyd,  (8  Atk.557  )  In  that 
ewe  a  testator  made  his  will  before  the  Statute  of  Mort- 
main, which  was  nofrretrospective,and  gave  his  real  and 
personal  property  to  charitable  uses,  by  a  codicil  made 
after  the  Mortmain  Act  had  come  into  force,  he  re- 
cited .that  having  been  advised  the  devise  of  his  lands 
w; Wild. be  void,  he  thereby  made  a  new  disposition  of 
his :  real  estate,  and  the  devise  by  the  codicil  was  held 
good*  Now,  suppose  Mr.  Newton  made  this  codicil 
of  the  1 6th  of  Feb.,  under  a  mistaken  impression,  that  it 
would  revive  the  will  of  1858,  would  its  provsious 
be  altered  if  he  failed  in  his  object?  Would  they  be 
altered  by  showing  that  he  was  wrongly  advised? 
There  is  a  plain  distinction  between  a  misrecital  of 
g*cts»  and  evidence  of  advice  erroneously  given ;  but  here 
there  was  noevidenceof  advice  erroneously  given,  and 
F©  are  now  asked  to  engraft  a  condition;  upon  a  pre- 
sumption, that  the  last  codicil  was  made  under  erro- 
neous advice  or  opinion  as  to  its  effect,  and  that  is 
an  error  in  fact,  which  we  cannot  interfere  with. 
Well,  then,  we  hare  here  a  codicil  revoking  ail  former 
instruments,  as  it  purports  to  confirm  an  instrument 
jwiioh  had  that  effect,  as  the  judge  below  held;  there 
is  no  evidence  that  the  testator  intended  the  codicil  of 
the  16th  of  February,  185%  to.eJfeot  both  the  will 
of  .1808,  and  that  of  1859,  in  the  manner  contended 
for  here.  If  the  codicil  of  the  16th  of  February,  1859, 
must  stand,  we  have  a  written  ipslnunent  revoking 
the  wiU  of  1859,  and  its  codicil  The  oodicil,  if -ex- 
isting by  itself,  would  have  no  effect,*  as  the  occurrence 
^1  .not  take  place  on  which  the  testator  made  the  re- 
vocation depend*  But  the  testator  destroyed  that 
codicil  of  the  1 6th  of  February,  so  that  I  am  of  opinion 
that  he  .died  intestate. 

Tp£  U>bj>  Justice  of  AmaL^This  ease  comes 
before  us  on  appeal  from  the  decision  of  the  Judge  of 
the  Coon  of  Probate,  that  the  will  of  1858,  and  the 
eoflifiil.of  the  1 6th  of  February,  1859,  were  not  toge- 
ther, nor  were  either  of  them,  the  last  will  and  testa 
megt  of  Mr.  John  Newton;  hut  that  the  will  of  Janu- 


ary, 1859,  and  the  codicil  of  the  7th  of  February,  is 
the  same  year,  were  his  last  will,  in  conformity  with 
the  finding  of  the  jury.  The  heir-at-law,  in  his  rea- 
sons for  appeal,  contends  that  the  testator  died  intes- 
tate, inasmuch  as  the  codicil  of  the  16th  of  February, 
1859,  had  the  effect  of  revoking  both  the  will  of 
January,  1 859,  and  the  codicil  of  the  7th  of  Febru- 
ary, 1859.  That  view  raises  two  questions — first, 
did  the  codicil  of  the  I6tb  of  February,  1859*  revive 
the  will  of  1 858?— if  it  did,  an  intestacy  is  the  result; 
if  it  did  not,  it  at  least  had  the  effect  of  proving  that 
the  will  of  January,  1859,  and  the  oodicil  of  the  7tb 
of  February,  1859,  is  not  the  last  will  of  the  testator. 
The  judge  below  held  that  the  codicil  of  the  16th  of 
February,  1859,  did  not  revive  the  will  of  1858,  and 
that  it  did  not  revoke  the  will  of  January,  1859*  I 
think  that  the  Judge  of  the  Probate  Govt  wee  right 
in  holding  that  the  will  of  1858  was  <not  revived  by, 
or  incorporated  with  the  codicil  of-the  16th  of  Febru- 
ary, 1859;  that  codicil  contains  a  clear  oppression  of 
an  intention  to  set  up  the  will  of  February,  1858, 
but  that  will  bad  been  destroyed  and  revoked  in  the 
month  of  December,  of  that  year,  therefore*  is  was  a 
mistake  on  the  part  of  the  testator  to  try  and  set  op 
that  wilL  This  court,  however,  cannot  correct  mis- 
takes of  that  nature,  as  has  been  decided  mTke  Good* 
of  Chapman,  (1  Robert  1);  WalpoUv.  Cboknondtfy, 
(6  T.  Rep.  138);  the  goods  of  Brown,  (1  Swa.  & 
Trist,  32);  and  Halt  v.  Tolcelovt,  (2  Robert,  31 8> 
This  mistake  was  never  made  known  so  the  testator, 
nor  was  it  discovered  ontil  his  deacu;~it  showed,  how* 
ever,  what  he  intended  to  do,  for  -he  describes  hie 
anxiety  that  the  will  of  1859  should  not  be  his  last 
will,  and  secondary  evidence  cannot  be  given  to  show 
his  meaning  upon  the  authority  of  many  cases.  Tbetes- 
tator  meant  to  set  op  the  actual  will  of  1858,  out 
the  fact  was  that  that  will  was  not  then  in  existence* 
and  the  copy  of  it  must  undoubtedly  be  presumed 
as  only  to  represent  what  the  contents  of 
that  will  had  been,  but  not  what  they  might 
have  been  when  the  will  was  destroyed.  Dr. 
Lnshington  has  'referred  to  this  principle,  and 
Judge  Keating  has  acted  on  it;  and  the  thirteenth 
rule  of  the  Probate  Court,  in  respect  ef  non-conten- 
tions business,  declares  that  "  no  deed,  paper,  or  me- 
morandum, or  other  document,  can  form  part  of  a  will 
or  oodicil,  unless  it  were  in  existence  at  the  time 
when  the  will  or  codicil  was  executed."  Therefore,  in 
my  opinion,  we  are  bound  to  have  the  will  of  1858 
produced,  and  a  copy  of  it  is  not  *  sufficient.  Two 
cases  were  cited  at  the  bar  a*  opposed  to  this  doctrine, 
first,  Thomson  v.  Htm  pent*  al  (1  Robert,  783);  but 
that  will  he  -found  to  have  been  a  case  of  latent  doubt 
as  to  which  of  several  existing  instruments  the  testa- 
tor intended  to  refer  to.  The  second  case  cited  was 
that  of  Scott  t.  Scott  (Swa.  k  Iriat.,  2*6).  In  that 
case  a  testator  destroyed  a  will  and  codicil  under  the 
belief  that  he  had  substituted  another  will  lor  them, 
which  proved  to  be  improperly  executed.-  Copies  of 
the  first  will  and  codicil  were  forthcoming,  and  Sir  C. 
Oresswell  says,  "  I  must  take  the  fact  to  be  that  the 
deceased  having,  as  he  supposed,  duly  executed  a  se- 
cond will,  said,  '  Now  I  have  executed  this  will,  the 
former  will  and  oodicil  are  of  no  use,'  and  destroyed 
them,     lie  intended  only  to  destroy  the  first  will  iu 
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substituting  another  for  it.  The  first  will  and  codi- 
cil, therefore,  are  entitled  to  probate.99  The  reason 
for  the  destruction  failed  in  that  case,  and  it  is  to  be 
classed  with  Onions  v.  Tyrer.  The  second  question 
raised  by  the  decision  of  the  judge  of  the  Probate 
Court  turns  upon  the  principle  of  dependant  revoca- 
tion. In  other  words,  as  the  codicil  of  the  16th  of 
February,  1859,  failed  to  validate  the  will  of  1858, 
it  did  not  revoke  the  will  of  1859  and  its  codiciL 
Now,  Dickenson  v.  Swatman  (6  Jnr.  N.S.,  831),  is 
a  direct  decision  upon .  this  point.  Sir  C  Cresswell 
there  says,  "  There  is  no  case  in  which  it  has  been  ap- 
plied to  past  transactions ;  so  that  a  will  which  has 
been  cancelled  on  the  supposition  that  an  earlier  is 
thereby  revived,  shall,  on  the  failure  of  that  condi- 
tion, be  re-established."  Bat  I  do  not  decide  this 
question  merely  upon  that  anthority.  It  is  well  esta- 
blished that  if  evidence  of  the  intention  of  the  testa- 
tor be  required,  the  only  admissible  evidence  is  the 
document  itself!  When  it  is  said  that  the  doctrine  of 
conditional  dependent  revocation  applies  here,  what  is 
contended  for?  first,  that  the  will  of  1858  and  the 
codicil  of  the  16th  of  February,  1859,  are  to  be 
taken  as  incorporated  together.  Secondly,  that  as  the 
codicil  of  the  16th  of  February,  1859,  recites  the 
provisions  of  the  will  of  1858,  annexes  conditions 
thereto,  and  substitutes  other  devises,  bat  in  all  ether 
respects  confirms  the  will  of  1858,  the  will  of  1859 
was  revoked  only  contingently  on  a  certain  event 
taking  place.  Now,  to  impute  to  the  testator  such 
a  mental  reservation,  as  that  contended  for,  is 
quite  arbitrary.  He  could  not  possibly  foresee  the 
failure  of  his  desires.  The  language  of  the  codicil 
excludes  all  supposition  that  the  testator  had  any 
other  instrument  in  contemplation  save  the  will  of 

1858.  lie  excludes  all  presumption  that  there  was 
any  other  will  by  which  he  intended  his  property  to 
be  governed.  The  intention  of  the  testator  mast  be 
governed  by  what  he  has  said  himself;  and  he  alluded 
to  no  other  will  save  that  of  1858.  Suppose  that 
the  will  of  1858  bad  not  been  destroyed,  it  cannot 
be  doubted  tbat  it  would  have  been  revived  and  in- 
corporated by  the  codicil  of  tbe  16th  of  February, 

1859,  and  that  is  what  the  testator  intended  to  do. 
It  is  improper  to  expound  the  codicil  of  the  16th  of 
February,  1859,  by  any  other  means  than  by  the 
words  of  the  testator.  That  codicil  most  be  con- 
strued without  any  qualification.  The  will  of  1859 
cannot  be  supposed  to  have  been  contemplated  by  the 
testator.  I  have  carefully  perused,  with  great  atten- 
tion, the  judgment  of  the  judge  below,  and  with  great 
deference  to  his  authority,  and  with  great  distrust  of 
my  own  judgment,  I  must  concur  with  the  Lord 
Chancellor  in  holding  that  Mr.  John  Newton  died  in- 
testate. 

February,  3-4,  1862 The  order  made  in  this 

case  by  the  judge  of  the  Probate  Court,  declared 
44  that  the  costs  of  all  parties  were  to  be  paid  out  of 
the  estate."  The  order  made  by  the  Court  of  Ap- 
peal in  Chancery,  directed  that  the  costs  of  all  par* 
ties  to  the  appeal  should  be  paid  as  provided  by  the 
order  of  the  Probate  Court.  Philip  Jocelyn  Newlou,  the 
heir  at  law  of  tne  testator,  who  had  been  declared  as 
above  meutioued,  entitled  to  the  real  estate,  now  objected 


to  the  form  of  the  order  of  the  Court  of  Appeal,  upon 
the  ground,  that  the  word  "  estate  "  was  ambiguous, 
and  might  be  construed  to  include  real  estate  as  well 
as  personal  estate. 

Battersby,  Q.O,  (with  him,  J.  E.  Walsh,  Q.C. 
and  E.  Johnstone),  for  B.  Bagenal,  in  support  of  the 
order. — The  Probate  Court  can  by  its  order  make  costs 
payable  out  of  the  real  estate.  The  30th  section  of 
the  Probate  Act,  20  &  21  Vk%,  cap.  79,  invests  the 
Probate  Court  with  the  same  powers  as  the  Court  of 
Chancery  in  the  enforcement  of  its  decrees  and  or- 
ders; the  34th  section  provides  that  the  Probate 
Court  shall  follow  the  practice  of  the  Prerogative 
Court,  save  where  it  is  otherwise  ordained  by  the 
Probate  Act  The  65th  section  declares  that  when  a 
will  affecting  real  estate  is  proved  in  solemn  form,  the 
heir  at  law  shall  be  cited  to  see  proceedings  or  other- 
wise summoned  in  like  manner  as  the  next  of  kin  or 
others  having  interest  in  the  personal  estate.  By  the 
66th  section  the  decrees  of  the  Probate  Court  are 
made  binding  on  the  heir  at  law  when  cited:  and  by 
the  76th  section  the  court  can  appoint  a  receiver  over 
real  estates.  These  sections  show  that  tbe  Legislature 
contemplated  that  the  real  estate  was  to  be  dealt  with 
by  the  court  in  the  same  manner  as  personal  estate  as 
regards  costs  and  other  liabilities.  Costs  are  given  out 
of  the  testator's  estate,  in  consequence  of  the  testator 
having  left  his  papers  in  such  confusion  that  parties 
are  put  to  expense  in  seeking  to  determine  what  were 
his  intentions. — Hillam  v.  Walker,  (1  Hagg.,  74).—. 
That  decision  was  followed  in  Robins  v.  Paxton,  (1 
Swa  &  T.,  518),  where  the  costs  of  a  defendant,  al- 
though unsuccessful  were  given  out  of  the  testator's 
estate,  because  the  points  of  law  which  he  had  relied 
upon  were  difficult  and  important  In  Fyson  v. 
Westroppe,  (1  Swa.  &  T.,  279);  Sir  C.  Cresswell 
layes  it  down  distinctly,  that  an  heir  at  law,  cited  un- 
der the  61st  section  of  the  Probate  Act  in  England, 
which  corresponds  with  the  65th  section  of  the  Irish 
Act,  is  to  be  treated  as  one  of  the  next  of  kin  in  the 
old  Prerogative  Court;  tbe  next  of  kin  and  not  the 
heir  at  law  are  the  favourites  of  the  Court  of  Probate 
—  Urquhart  v.  Fricker,  (3  Adams,  56). — The  inten- 
tion of  the  Legislature  was  that  the  Court  of  Probate 
should  have  full  power  to  deal  with  both  the  real  and 
personal  estate  as  it  thought  fit  when  all  the  parties 
were  brought  before  it  This  question  as  to  costs  came 
before  the  Court  of  Probate  in  England  within  the  last 
few  weeks  in  the  case  of  Rogers  v.  Qoodenough.  We 
have  obtained  a  shorthand  note  of  Sir  Cresswell  Cress- 
well's  judgment,  and  he  would  seem  to  be  in  favour  of 
our  view.*  {The  Lord  Chancellor. — It  does  not  ap- 
pear that  Sir  C.  Cresswell  was  informed,  or  was  aware, 
that  this  court  had  overruled  the  decision  of  the  judge 
below  in  this  case.]  No.  [The  Lord  Chancellor. 
— If  we  make  the  costs  payable  out  of  the  real  as 
well  as  personal  estate,  how  will  you  levy  them?] 
'  If  this  court  puts  the  interpretation  upon  the  order 
below,  which  we  contend  for,  we  will  get  the  costs; 
1  by  a  cause  petition  we  will  come  in  upon  the  real 
1  estate.     The  Court  of  Probate  does  not  now  admin- 

I      *  Tide  Rogers  v.   Goodtnough,  infra.     Through  the 
,  kindness  of  the  conned  for  the  mterreiiients  I  bays  been 
,  enabled  to  append  hereto  this  case,  and  shorthand  note  of 
the  judgment. 
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ister  the  fond.— la  Christian  v.  Foster,  (2  Phil.  C.  G. 
165)— Lord  Cottenham  directed  the  costs  of  a  suit 
as  to  the  construction  of  a  will  to  be  paid  rate- 
ably  out  of  the  realty  and  personalty  according  to 
their  value.  Prinsep  v.  Dyce  Sombre,  (10  Moo.,  P. 
O,  305).  The  Court  of  Probate  has  full  jurisdiction 
over  the  real  estate,  and  when  the  heir  at  law  re- 
ceives, as  he  does,  a  parliamentary  title  from  that 
court,  surely  it  must  have  been  the  intention  of  the 
Legislature  to  impose  costs  upon  the  real  estate. 
[The  Lord  Chancellor. — There  can  be  no  worse  prin- 
ciple than  that  which  has  crept  into  the  practice  of 
the  courts  of  this  country,  of  giving  all  parties  their 
costs  out  of  the  fund:  it  encourages  reckless  litigation.] 

The  Solictor- General,  (with  him,  A*  Brewster  and 
Shaw),  for  Philip  Jocelyn  Newton,  the  heir  at  law — 
The  heir  at  law  was  cited  here  and  brought  before 
the  court,  and  should  not  have  costs  imposed  upon 
the  estate  which  he  has  been  declared  entitled  to. 
The  Court  of  Probate  may  make  an  order  upon  the 
heir  at  law,  personally  to  pay  costs,  but  cannot  make 
an  order  against  his  estate.  The  Probate  Court  properly 
deals,  in  rem,  with  the  personal  estate.  In  Fyson  v. 
Wesiroppe,  {supra),  there  were  just  and  reasonable 
grounds  for  directing  the  costs  to  be  taxed  against  the 
heiress  at  law.  This  court  always  gives  the  heir  at 
law  (who  is  its  favourite)  his  costs,  although  unsuc- 
cessful, upon  an  ejectment  to  try  a  will.  There  is  no 
clause  in  the  Probate  Act  giving  the  Court  of  Probate 
power  over  the  real  estate,  so  as  to  make  an  order, 
m  rem.  [The  Lord  Chancellor. — The  69th  section 
refers  to  the  68th  section  only.]  Under  the  old  prac- 
tice, Ripley  v.  Moysely,  (1  Keen.,  578),  is  decisive 
upon  this  question.  There  it  was  laid  down,  that 
the  general  personal  estate  of  a  testator  is  liable  to 
all  costs  occasioned  by  his  mistake,  though  some  of 
the  costs  may  have  been  incurred  in  proceedings  af- 
fecting the  real  estate,  the  result  of  which  was  to  be- 
nefit a  devisee  of  real  estate.  Where  two  suits  were 
instituted,  one  relative  to  a  testator's  real  estate,  the 
other  to  his  personal  estate,  it  was  declared  that  the 
costs  of  both  suits  must  be  borne  by  the  personal  estate 
—Pickfordv.  Browne,  (2  K  &  J.,  426);  Stringer 
v.  Harper,  (26  Beav.,  585). 

B.  C  Lloyd,  Q.C.  (with  him  E.  F.  Litton)  ap- 
peared for  the  internments. 

The  Lord  Chancellor.— This  question  does  not 
appear  to  have  been  yet  raised  in  England,  conse- 
quently we  cannot  dispose  of  the  case  as  there  does 
not  appear  to  be  any  new  declaration  introduced  into 
the  Probate  Act,  charging  the  heir  at  law  with  costs, 
he  would  not  be  subject  to  under  the  old  practice; 
and  I  would  be  very  slow  to  make  any  change  unless 
there  were  clear  and  distinct  words  in  the  Pro- 
bate Act,  expressly  giving  the  power  contended 
for  to  the  Probate  Court  That  court  has  power 
to  administer  personal  estate,  and  has  power  to 
appoint  a  receiver  over  the  former,  pendente  lite. 
But  the  Legislature  seems  to  have  been  very  chary  in 
introducing  any  change  in  the  law,  when  they  gave 
that  the  latter  power  expressly.  The  word  "  prac- 
tice" does  not  imply  •«  jurisdiction,9'  but  only  mode 
and  form.  It  is  contrary  to  all  the  settled  course  of 
practice,  both  in  courts  of  law  and  equity,  to  visit 
with  costs  out  of  his  estate,  a  successful  heir  at  law 


This  ismy  present  opinion.  The  legatees  here  chose 
to  call  on  the  heir  at  law  to  intervene.  A  will  may 
be  propounded  in  common  form,  but  it  is  only  where 
a  will  is  proved  in  solemn  form  and  the  heir  at  law  is 
cited,  that  the  real  estate  is  bound.  It  seems  s  very 
strong  proposition  that  legatees  and  devisees  should 
pay  the  costs  of  a  person  who  disputetfthe  possession 
of  the  real  estate  and  recovered  it  from  them.  I  wttt 
write  to  Sir  Cresswell  Cresswell,  to  inquire  if  this  case 
has  ever  come  before  him. 
The  Lord  Justice  of  Appeal,  concurred. 

February  12. — The  Lord  Chancellor. — By  our 
former  order  in  this  case,  we  decided  that  all  the 
parties  to  this  suit  should  have  their  costs  in  the  man- 
ner provided  by  the  order  of  Abe  Probate  Court,  tul: 
out  of  the  testator's  estate.  The  difficulty  which 
there  arose  was,  whether  that  order  couM  charge  the 
real  estate  of  the  testator,  as  well  as  his  personal 
estate.  It  was  insisted,  that  the  effect  of  that  order 
would  be  to  charge  the  real  estate  with  the  costs,  and 
the  jurisdiction  of  this  court  to  do  so  was  questioned. 
There  is  no  clause  in  the  Probate  Act  giving  that  court 
power  to  create  any  charge  upon  real  estate,  except 
in  the  case  of  the  appointment  of  a  receiver  under 
the  76th  section.  And  the  fact  that  the  Legislature, 
by  a  subsequent  section  enables  the  Probate  Court  to 
provide  remuneration  for  the  receiver,  (if  appointed) 
shows  that  the  Legislature  considered,  without  this 
express  power,  the  courts  could  not  have  made  such 
remuneration,  a  charge  upon  the  real  estate,  and  that 
it  was  necessary  to  confer  it  expressly.  Evidently 
great  care  had  been  taken  in  framing  the  Probate  Act 
to  avoid  imposing  any  charge  upon  Jtbe  real  estate, 
and  this  court  must  be  equally  cautious  before  doing 
so.  What  is  contended  for  here,  is  certainly  a  novel 
proposition,  vis.,  to  give  against  an  heir*t  law,  the 
costs  of  his  successful  opposition  in  a  suit  to  establish 
a  will.  Such  has  never  been  the  practice  of  this 
court;  on  the  contrary,  so  far  from  such  being  the 
case,  where  an  heir  at  law,  in  a  non-vexatious  man* 
ner,  opposes  a  will,  this  court  has  frequently  given 
him  his  costs,  although  he  may  have  been  unsuccess- 
ful in  his  opposition.  The  Court  of  Probate  is  a 
court  substantially  for  the  administration  of  personal 
estate;  its  proceedings  end  with  the  grant  of  Probate 
or  Administration.  The  34th  section  of  the  Probate 
Act,  which  was  relied  on  as  confirming  a  jurisdiction 
over  real  estate,  merely  provides  that  the  practice  is 
to  be  the  same  as  in  the  old  Prerogative  Court,  but 
does  not  create  any  new  jurisdiction  as  to  real  estates. 
This  was  the  opinion  which  we  formed  at  the  hearing 
of  the  argument,  but  we  deferred  giving  judgment 
until  we  had  conferred  with  Sir  Cresswell  Cresswell 
on  the  subject.  In  answer  to  my  inquiry,  he  stated 
that  he  had  never  yet  been  asked  to  give  costs  out  of 
real  estate;  consequently,  he  has  not  decided  the 
question,  but,  in  his  opinion,  he  has  no  power  to 
charge  real  estate  with  costs.  We  will,  therefore, 
make  the  order  in  the  usual  form,  giving  all  parties 
their  costs  out  of  the  estate,  as  was  given  below, 
this  being  the  usual  form  of  order  made  in  the  Court 
of  Probate,  intimating  at  the  same  time,  that,  in  our 
opinion,  those  words  gave  the  costs  out  of  the  per- 
sonal estate  only.     We  will  not  add  any  declaration 
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thai  the  eeeteain  not  t  charge  on  the  real  estate* 
lost  the  order  Might  he  cited  as  a  precedent,  that 
were  it  net  for  ear  declaration,  we  were  of  opinion 
thai  the  words  *  estate  "  inokided  real  estate. 
Tbk  Lord  Jamas  of  Affsal  concurred. 


fiooptf  v*  Andrews, 
Bbfok*  9r  Gkisswell  Creswell.— Jan. 


17. 


Eject  of  reference  to  a  destroyed  will  (n  a  codtc# 
nyon  an  e*f*tfg  w*K.  made  after  the  destroyed  will 
and  before  the  mticU — QosOl 

Thia  ia  a  question  arbing  on  demurrer  to  the  dada 
ration  of  lb*  fMnthffc  therein  they  propound  certain 
testamentary  papers  aa  containing  the  last  will  and 
teataamt,  and  a  codicil  thereto,   of  Joatph  Good- 
enongh, iato  of  Godmaaatone,  in  the  Gouty  of  Dor- 
set, Esq.,  d^oeased.    On  the  7th  of  July,  1857,  Mr. 
Goodenongh  executed  a  will  (see  script,  marked  B); 
and  ia  the  year  1868,  he  gave  iiistmetions  to  his 
friend  and  solfeker,  Mr.  George  James  Andrews,  of 
Dorchester,  Dorset,  to  alter  the  will  of  1867;  and  aa 
the  alterations  were  aot  extensive,  the  original  will  of 
1867  was  abased  in  pencil,  and  with  script  marked  A, 
made  to  form  the  rough  draft  of  the  intended  new 
will,  which  was  copied  and  signed  by  Mr.  Goodenongh 
according  to  the  provisions  of  1st  Vic.  cap.  26;  the 
plaintiffs  alleging  that  it  was  to  executed  on  the  30th 
of  June,  1858,  the  signatures  of  Mr.  Goodanoagh  to 
the  will  of  1867  wore  then  out  ook    By  the  will  of 
1868,  Mb.  Goodanoagh'a  d  valtiog-hooae,  all  his  effects 
therein,  and  bja  cottages  and  gardens,  hold  with  the 
house,  were  given  to  John  Rogers,  of  Bishop  Hall,  in 
the  County  of  &em*reet»  fcaq.,  one  of  the  plajatiffii  ia 
this  suit,  and  described  hi  his  will  as  the  father  of  his 
godson,  Herbert  Goodenongh  Rogers  (and  in  fact  the 
husband  of  a  niece)*  The  residue  of  the  pergonal  estate 
was  given  to  his  son  aod  onjy  surviving  ohiW;  the 
defendant,  Stephen  Goodanoagh,  the  phu>tiff,  George 
Sogers,  and  the  plauitiff,  the  said  George  James  An- 
drews, aa  trustees  of  his  will.    The  inter**  on  the 
nam  of  £10,000,  part  of  the  residue,  was  so  ho  paid 
to  his  said  aoo*  the  defendant,  Stephen  Goodenongh, 
for  his  life;  and  after  the  death  of  hie  said  son,  the 
trust  fond  was  to  fall  into- the  other  part  of  the  resi- 
4a*.    Several  email  annuities  were  directed  to  he  paid 
cmt  of  the  inootne  of  the  other  part  of  the  residue  to 
old  aervaota  aod  others,  and  subject  to  each  payments, 
one-third  part  of  the   income  of  the  residue  was 
given  to  his  gofUou,  Herbert  Goodenongh  Rogers,  one 
of  the  sons  of  the  plaintiff  Rogers,  for  life,  and  after 
his  decease  the  capital  was  to  go  to  bja  children,  if 
•ay.    Another  third  part  of  the  income  of  the  residue 
wat  given  to  George  Henry  Rogers,  the  other  son  of 
the  pleintsff  Rogers,  aod  his  child  or  children,  as  should 
conrespond  with  the  trusts  in  favour  of  the  said  Her- 
bert Goodenongh  Rogers,  and  his  child  or  children,  and 
Ihaiawrmfl  of  the  remaining  one- third  was  given  to  Mary 
Goodooongh  Rogers,  the  daughter  of  the  said  plaintiff 
Rogers;  and  after  her  death,  the  capital  was  to  go  to 
liar  children,  if  an^r,  upon  such  tmsts  in  favor  of  her 
children  as  corresponded  with  those  in  favor  of  the 
children  of  Herbert  Goodenongh  Rogers,  The  appoint- 
ment of  exeontors  would  hare  to  be  explained,  as  the 
rongh  draft  waa  nefar  completed;  hot  the  script  says, 


44 1  appoint  my  daughter,  S.  G.  G.  R.,  and  my  said 
friend^  George  James  Andrews,  to  be  trustees  and  ex- 
ecutors of  this  my  wilL"    In  1869  Mr.  Goodenongh 
gave  Mr.  Andrews  instructions  for  his  wHl  to  be  al- 
tered, and  on  the  16th  of  April,  1869,  executed  a 
fresh  will,  a  copy  of  which  is  herewith.     But  why  a 
fresh  will  was  necessary  instead  of  a  codicil  is  not  ap- 
parent, as  the  testator  appears  only  to  have  altered 
bis  will  by  giving  to  the  plaintiff  Rogers  a  life  estate 
in  his  dwelling-boose,  cottages,  and  household  effects 
at  Godmaustone,  with  remainder  to  his  son  the  said 
Herbert  Goodenongh  Rogers,  instead ,  of  absolutely 
as  be  did  by  will  of  1868.    By  this  wHl  he  appointed 
the  defendant,  Goodenongh,  and  the  plaintiffs,  An- 
drews and  Rogers,  his  trustees  and  executors.    The 
will  of  1869  having  been  duly  executed  and  attested, 
Mr.  Goodenobgh  gave  his  will  of  1868  to  Mr.  An- 
drews, and  requested  him  to  destroy  it  by  tearing  tt 
op  and  then  burning  the  pieces.    This  Mr.  Andrews 
immediately  did  in  his  presence.    Towards  the  end  of 
1869,  the  testator  told  Mr.  Andrews  that  he  was 
going  himself  to  make  a  oodfeil  to  his  will,  and  re- 
quested to  be  informed  bow  and  m  whose  presence  the 
codicil  should  be  signed.     Mr.  Andrews  told  him,  but 
suggested  that  he  should  prepare  it  for  him;  but  the 
testator  would  not  allow  it.     He  died  at  Godman- 
stone,  on  the  13th  November,  1860,  and  the  execu- 
tors to  his  wUl  of  1869  found  amongst  his  papers  the 
said  will  of  1869,  and  a  codicil  dated  the  2nd  Feb- 
ruary, I860.    The  codicil,  a  copy  of  which  is  here- 
with, begins  as  fellows: — "  It  is  ray  wish  that  this 
should  be  added  as  a  codicil  to  my  last  will,  made  the 
13th  Jane,  1868.     First,  I  give,"  Ac.,  Ac,  naming 
the  wiU  of  1868,  which  he  had  caused  to  be  destroyed, 
instead  of  his  will  of  the  15th  April,  1869.     By  this 
codicil  the  testator  gives  to  each  of  the  sons  of  Mr. 
George  James  Andrews  a  sum  of  £60,  and  a  few  le* 
games,  and  a  cottage  then  occupied  by  James  Davis, 
to  his  servant,  Mary  Anne  8termy,  for  her  life;  and 
at  her  death  to  his  nephew  and  godson,  the  said  Her- 
bert Goodenongh  Rogers.     Mr.  Andrews,  on  behalf 
of  himself  and  co-executors  of  the  will  of  1869,  ap- 
plied to  the  Ooart  of  Probate,  on  common  motion,  to 
grant  probate  of  that  wiU  and  the  codicil  of  1860,  but 
the  Court  refused  the  application.  Bee  Probate  Court, 
May  1st,  1861,  in  the  goods  of  Joseph  Goodenongh, 
(L.  J.  Rep ,  vol.  30,  p.  166,)  and  2  Swa.  ft  Trist.  141. 
The  children  of  Rogers  applied  to  the  Court  on  the  6th 
November,  1861,  for  leave  to  intervene  and  plead,  on 
the  ground  that  the  plaintiffs  by  their  pleadings  had 
admitted  that  the  codicil  of  I860  had  revoked  the  will 
of  1869,  and  they  were  desirous  of  liberty  to  set  up 
that  will  and  codicil;  and  the  Court  accordingly  al-  - 
lowed  them  to  plead  and  amend  the  record.    The 
plaintiffe,  Rogers  and  Andrews,  sought  to  prove  the 
cancelled  will  of  1867,  es  partially  altered  in  pencil, 
together  with  script  marked  A,  to  form  the  destroyed 
will  of  1863,  with  certain  additions,  which  Mr.  An- 
drews' clerk  states  he  made  when  he  engrossed  the 
will,  and  to  which  he  was  prepared  to  swear  he  re- 
collects, they  assuming  that  the  codicil  of  I860  re- 
vived the  will  of  1 858,  aa  shown  by  the  draft  and  Mr. 
Andrews'  clerk,  as  before  mentioned. 

Mr.  <?.  &  Andrew*,  the  solicitor  for  the  testator, 
was  examined,  and  deposed  that  he  had  the  custody 


136 


THE  IRISH  JURIST. 


of  all  the  testamentary  wills  mentioned  in  the  case; 
that  upon  the  execution  ef  the  will  of  1 859,  he  burned 
the  will  of  1858,  by  the  testator's  direction  and  in  his 
presence;  that  the  testator  afterwards  told  witness 
that  he  wished  to  make  a  codicil  to  his  will,  bat  wonld 
not  allow  witness  to  prepare  it. 

Jan.  17. — Sib  Cbesswell  Cbessweli* — Although 
some  parts  of  the  case  presented  a  great  deal  of  diffi- 
culty, and  had  I  to  deal  with  them  I  should  require  a 
great  deal  of  time  to  examine  the  authorities,  yet  I 
think  that  the  very  full  and  satisfactory  argument  I 
have  heard  in  this  case  enables  me  to  dispose  of  it  cer- 
tainly without  any  doubt  in  my  own  mind  as  to  what 
the  correct  decision  of  the  case  should  be. .  It  appears 
the  first  will  was  made  in  1 858,  and  the  second-  in 
1859,  and  that  the  will  of  1858  was  actually  de- 
stroyed, the  will  of  1859  having  previously  revoked 
it.  A  codicil  was  made  afterwards  in  terms  intended 
to  be  a  codicil  to  the  will  of  1858;  and  the  first  ques- 
tion is,  whether  the  codicil  can  revive  that  will,  as- 
suming it  to  have  been  referred  to  by  that  document, 
and  that  it  was  the  intention  of  the  testator  that  it 
should  be  so  revived.  I  think  thai  is  determined  by 
the  1st  of  Victoria,  chap.  26.  Where  the  instrument 
had  been  burned  and  no  longer  existed,  either  in  law 
or  in  fact,  as  a  will,  and  could  not  exist  from  the  time 
the  second  was  executed,  it  existed  no  longer  as  a 
written  instrument  or  a  written  paper  from  the  time 
when  it  was  burnt  Well,  it  was  not  then  a  will,  no 
doubt  about  that,  and  it  was  not  a  writing;  how  could 
it  again  become  a  w  11?  For  that  you  must  look, 
as  it  seems  to  me,  to  the  statute.  Now,  this  statute, 
in  the  9th  section,  says  that  no  will  shall  be  valid 
unless  it  shall  be  in  writing,  executed  in  the  manner 
hereinafter  mentioned ;  therefore,  the  very  first  step 
of  the  statute  is  not  satisfied.  It  is  supposed  by  the 
codicil  that  the  will  of  1858  could  again  become  a 
will  because  it  is  said  to  be  revived.  It  could  not  be 
revived  in  its  original  condition  as  a  written  instru- 
ment, because  it  did  not  exist;  then  it  cannot  satisfy 
the  very  first  thing  that  is  required  by  the  statute  in 
order  to  make  a  valid  wilL  It  appears  to  me  that  the 
expression,  "  no  will  shall  be  valid  unless,"  and  so- 
forth,  must  apply  equally  to  the  original,  or  to  the  re- 
vived will.  Now,  the  two  cases  of  Hall  v.  Tokelove 
and Newtonv.  Newton,  undoubtedly,  both  proceeded  on 
the  assumption  that  a  document  that  bad  once  ex* 
Uted  as  a  will,  and  had  afterwards  been  destroyed, 
could  not  be  revived  by  any  intention  of  the  testator 
manifested  by  a  subsequent  codicil,  assuming,  as  it  was 
said,  that  Had  v.  Tokelove  was  a  case  prima  impres- 
sionism The  decision  of  the  very  learned  person  who 
pronounced  that  judgment  was  reconsidered  by  the 
judge  of  the  Court  of  Probate  in  Ireland,  and  by  him 
confirmed  and  established,  so  far  as  that  part  of  the 
case  went,  without  the  least  hesitation;  and  I,  sitting 
in  a  court  of  co-ordinate  jurisdiction,  should  hesitate 
for  a  long  time  before  I  should  venture  to  depart  from 
the  precedent  which  they  established,  even  if  my  own 
judgment  had  not  gone  along  with  it.  But,  for  the 
reasons  which  I  have  stated,  I  think  it  is  perfectly 
plain,  according  to  this  statute,  that  the  will  could  not 
be  revived.  Mr.  Montagu  Smith,  in  his  very  inge- 
nious argument,  has  contended  that  the  22nd  section 
is  an  answer  to  this  view  of  the  case,  for  it  says, 


44  That  no  will  or  codicil,  or  any  part  thereof,  which 
shall  be  in  any  manner  revoked,  shall  be  revived 
otherwise  than  by  re  execution  thereof,  or  by  a  codicil 
executed  in  like  manner  as  hereinbefore  required,  and 
showing  an  intention  to  revive  the  same."  He  adds 
to  that,  "  but  that  any  will,  however  revoked,  may  be 
so  revived."  I  cannot  go  along  with  him  in  that 
construction  of  the  statute,  because  it  would  be  to  vio- 
late that  which  the  Legislature  appears  most  cautiously 
to  have  provided  for  in  the  9th  section.  I  limit  this 
in  my  judgment  to  cases  where  the  will  was  destroyed 
by  the  testator,  and  in  his  presence,  or  where  it  was 
destroyed  by  his  authority,  and  he  knew  it.  I  say  no- 
thing as  to  what  would  be  the  effect  if  the  instrument 
had  been  destroyed  without  his  knowledge;  that  ques- 
tion may  arise  another  day,  whether  a  person  could 
revive  an  instrument  or  the  contents  of  an  instrument 
which  no  longer  exists,  and  whether  he  could,  in  that 
case,  satisfy  the  terms  of  the  9th  section  of  the  Act. 
That  may  come  hereafter,  but  my  judgment  is  limited 
to  that  which  is  before  the  court  in  the  present  case. 
Then,  supposing  that  is  the  case,  the  next  ques- 
tion which  has  been  so  much  argued  by  the  Soli- 
citor-general is  in  favor  of  the  2nd  will  of  1859*  Now, 
what  is  there  to  revoke  that  second  will?  Certainly, 
nothing  but  the  codiciL  It  may  be  revoked  by  ano- 
ther will;  and,  again  the  statute,  I  think,  disposes  of 
this  question,  because  the  clause  as  to  the  revocation 
of  wills  says,  "  That  no  will  or  codicil,  or  any  part 
thereof,  shall  be  revoked  otherwise  than  as  aforesaid, 
which  is  by  marriage  or  by  another  will  or  codicil  ex- 
ecuted in  manner  hereinbefore  required,  or  by  some 
writing,  declaring  an  intention  to  revoke  the  same,  and 
executed  in  the  manner  in  which  a  will  is  hereinbefore 
required  to  be  executed,  or  by  the  burning,  tearing,  or 
otherwise  destroying  the  same  by  the  testator,  or  by 
some  person  in  his  presence,  or  by  his  direction,  with 
the  intention  of  revoking  the  same."  Now,  this  codi- 
cil, certainly,  did  not  in  terms  revoke  the  will ;  it  did 
not  in  terms  declare  any  intention,  or  show  any  inten- 
tion, to  revoke  the  will  oj  1859.  There  might  have 
been  an  implied  declaration  of  such  intention  if  the 
codicil  had  contained  the  disposition  of  the  property 
so  at  variance  with  it,  that  no  will,  or  any  part  of  it, 
could  take  effect,  but  it  has  no  such  operation.  It 
does  not  dispose  of  the  property  inconsistently,  it  only 
shows  an  unexecuted  intention  to  revive  the  former 
will.  I  am  not  aware  that  any  such  unexecuted  in- 
tention could  by  possibility  have  the  effect  of  revoking 
that  second  wilL  For  these  reasons  it  renders  it  ne- 
cessary for  me  to  deal  with  the  two  more  difficult 
points,  namely — the  admissibility  of  evidenoe  to  ex- 
plain the  mistake,  or  supposed  mistake,  that  the- tes- 
tator made  in  reference  to  the  will  of  1858.  It  is 
also  unnecessary  to  deal  with  the  very  difficult,  and  I 
may  call  it,  very  interesting  subject  connected  with 
these  matters;  but,  upon  the  ground  I  have  stated,  I 
agree  entirely  with  the  judgment  of  Dr.  Ldshington 
and  Mr.  Justice  Keatinge,  in  the  Court  of  Probate  in 
Ireland,  that  the  codicil  could  not  hare  the  effect  of 
making  that  again  a  will  which  no  longer  had  any  ex- 
istence in  fact  or  in  law;  and  that  the  codicil,  for  the 
reasons  I  have  stated,  had  no  operation  in  cancelling 
or  revoking  the  second  will,  and  therefore  I  pronounce 
for  that  will  of  1859  and  the  codicil  of  I860. 
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The  JSolicitor- General — Your  lordship  will  give  us 
oar  casts,  having  succeeded  in  the  argument. 

The  Judge  Ordinary — Are  you  an  executor. 

The  Solicitor- General — No  my  lord.  We  are  be- 
neficially interested,  and  we  have  intervened  and  suc- 
ceeded. 

The  Judge  Ordinary — You  may  have  your  costs 
out  of  the  estate. 

Dr.  Phillimore — I  would  submit  it  is  a  proper  case 
for  the  costs  to  come  oat  of  the  estate. 

The  Judge  Ordinary — I  think  it  is. 

Mr.  Smith — Of  course  the  executors  are  to  have 
their  costs. 

The  Judge  Ordinary — Yes. 

Mr.  Smith — They  are  executors  under  the  will  of 
1869. 

The  Judge  Ordinary — They  will  take  care  of 
themselves.  If  there  is  any  doubt  about  the  result,  I 
shall  be  very  glad  to  have  the  point  discussed  and  de- 
cided, so  that  it  maybe  a  binding  authority  on  the 
point. 


[WESTMINSTER.] 

rEcMted  by  C  R  Katne  and  Thomas  Bn»k«Unk,  Bfcqm., 
u  Barrbtera.at.law.3 

[Before  the  Lords  Justices.] 
Saltmarsh  v.  Barrett. — June  26,  and  July  1 3. 

Will — Absolute  gift  to  executors — Charge  of  legacies 
Executors  trustees  for  next  of  kin — 1 1  Geo.  4,  £ 
1  WUL  4,  c  40. 

The  testator  by  his  will,  after  certain  legacies  to  cha- 
rities, gave  to  three  persons,  whom  he  appointed  his 
executors,  nineteen  guineas  each,  and  then  "  gave 
and  bequeathed  the  whole  of  his  estate  and  effects 
whatsoever  absolutely"  to  them,  their  executors  and 
administrators,  charging  so  much  thereof  as  should 
consist  of  Long  Annuities  with  the  gifts  therein 
mentioned,  and  his  other  stock*  and  funds  in  Three 
per  Cent.  Reduced  Annuities  with  certain  other 
payments,  with  directions  for  accumulations  in  cer- 
tain cases,  with  power  to  the  executors  to  select  and 
vaiy  the  investments.  And  his  will  contained  a 
clause  indemnifying  the  executors  against  any  loss 
to  be  sustained  by  his  estate  otherwise  than  from 
their  own  wilful  default;  and  lastly,  that  they  should 
be  at  liberty  to  reimburse  themselves  all  costs  and 
charges  out  of  the  estate  or  any  part  of  it.  The  M. 
JR.  held  that  the  executors  did  not  take  the  residue 
beneficially,  but  only  as  trustees  for  the  next  of  kin 
— and  on  appeal, 

Their  Lordships  affirmed  his  Honor's  decision: 

Lord  Justice  Turner,  without  reference  to  the  statute 
above  mentioned,  but  on  the  ground  of  the  previous 
gifts  to  the  charities  and  to  the  executors,  on  the 
ground  of  the  gift  to  the  executors  being  in  joint 
tenancy,  and  of  the  indemnity  clause'to  the  trustees 
themselves,  thought  that  the  executors  were  merely 
trustees  for  the  next  of  kin,  and  that  the  gift  in  the 
will  was  not  to  them  beneficially. 

Lord  Justice  Knight  Bruce*  however,  thinking  that 


the  executors  were  residuary  legatees  for  their  own 
benefit  absolutely. 

Love  v.  Gaze,  8  Beav.  472,  commented  on. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the 
Holla  on  the  27th  April  last,  which  turned  upon  the  con- 
struction to  be  put  upon  the  will  of  Mr.  William  Salt* 
marsh,  dated  the  1 1  th  Oct.,  1830.  The  testator  thereby 
directed  payment  of  his  debts,  legacies,  and  funeral  and 
testamentary  expenses,  and  gave  certain  legacies  to 
charitable  institutions  mentioned,  and  proceeded  thus: 
— u  And  I  give  to  my  good  friends  Richard  Barrett 
and  Jonathan  Barrett,  and  Robert  Williams,  a  legacy 
of  nineteen  pounds  and  nineteen  shillings  each,  and 
appoint  them  executors  of  this  my  wilL  I  also  give 
aid  bequeath  the  whole  of  my  estate  and  effects  what- 
soever and  wheresoever  absolutely  unto  the  said 
Richard  Barrett,  Jonathan  Barrett,  and  Robert  Wil- 
liams, to  hold  the  same  unto  them,  their  executors 
and  administrators,  according  to  the  several  natures 
aud  tenures  thereof,  charged  nevertheless,  and  I  do 
hereby  subject  and  charge  so  much  of  my  estate  as 
shall  at  the  time  of  my  decease  consist  of  long  annui- 
ties, to  and  with  the  payments  to  the  several  persons 
hereafter  mentioned."  Then  there  followed  a  series 
of  payments  to  be  made  out  of  the  long  annuities  to 
the  several  parties  whom  he  named,  so  long  as  they 
should  live,  and  if  the  long  annuities  should  so  long 
continue.  And,  then,  among  other  provisions,  there 
was  a  provision,  with  respect  to  these  several  persons, 
for  those  parties  who  might  not  at  that  time  be  en- 
titled, and  in  that  case  the  testator  directed:  "  In  the 
case  of  personal  incapacity  my  said  executors,  or  the 
survivors  or  survivor  of  them,  shall  apply  the  propor- 
tion of  such  of  them  so  incapacitated  for  her  or  their 
benefit  as  they  may  think  lit,"  Then  after  a  series  of 
charges  upon  some  new  three  per  cent,  reduced  an- 
nuities which  the  testator  had,  the  will  proceeded 
thus: — "  I  also  charge  the  stocks  and  funds  which 
may  be  standing  in  my  name  in  the  books  of  the  Go- 
vernor and  Company  of  the  Bank  of  England  at  the 
time  of  my  decease  in  the  three  per  cent  reduced 
bank  annuities,  to  and  with  the  several  payments 
hereinafter  mentioned."  Then  followed  a  variety  of 
charges  upon  these  reduced  annuities.  After  which 
the  testator  proceeded:  "  My  will  is,  and  I  do  hereby 
direct,  that  if  either  of  the  parties  to  whom,  or  for 
whose  benefit,  I  have  hereinbefore  made  any  gift,  or 
directed  any  payment  to  be  made,  either  with  or  with- 
out being  accumulated,  shall  die  before  the  period 
mentioned  for  payment,  then  I  declare  that  such  lega- 
cies and  accumulations  shall  not  be  paid,  it  being  my 
express  desire  that  no  person  shall  take  any  vested 
interest  in  any  gift  or  direction,  either  of  the  principal 
monies  or  accumulations,  until  the  period  of  payment 
to  each  respectively  shall  actually  have  arrived ;  and  I 
further  declare  that  in  all  cases  where  I  have  directed 
any  gift  or  payment  to  be  accumulated,  that  my  exe- 
cutors shall  be  at  liberty  to  invest  such  respective  sums 
so  to  be  accumulated  in  the  public  stocks  or  funds,  or 
on  mortgage,  either  separately  or  together,  or  in  the 
savings  banks,  or  such  other  place  of  investment  or 
accumulation  as  they,  or  either  of  them,  may  think  fit 
or  most  expedient;  and  shall  not  be  responsible  for 
any  loss  whatever  in  consequence  of  the  exercise  of 
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such  discretion,  unless  the  loss  shall  be  wflfirl  And  I 
forther  direct  that  017  said  executors  shall  be  at 
liberty,  when  they  or  either  of  them  may  think  fit,  to 
alter,  vary,  and  transpose  any  of  the  stocks,  funds,  or 
securities  on  whieh  any  such  parts  of  the  several  gifts, 
bequests,  and  legacies  may  be  invested;  and  that  they 
dhafl  not  be  answerable  for  any  loss  happening  therein 
by  failure  of  the  stocks,  funds,  or  securities  in  which 
the  original  or  any  renewed  investment  shall  be  made, 
-0t  for  any  legislative  or  other  alteration  therein,  not- 
withstanding they  shall  not  acquiesce,  or  shall  refuse 
%o  acquiesce,  in  any  conditional  or  other  arrangement 
which  the  then  existing  Legislature  may  enact,  order, 
or  direct;  nor  for  any  other  deprivation,  alteration,  or 
toss  whatever,  unless  the  same  shall  be  wilful,  and 
then  only  the  person  who  occasioned  such  wilful  loss 
shall  be  alone  responsible.  And  I  also  direct  that  all 
costs,  charges,  and  expenses  which  my  said  executors, 
or  any  of  them,  may  incur  or  become  liable  to,  shall 
be  borne  and  sustained  by  any  moneys  which  may  come 
to  their  hands  from  any  part  of  my  estate.  And  out 
of  such  moneys,  from  whatever  source  derived,  I  di- 
rect all  of  them  to  deduct,  retain,  and  apply  such  sums 
as  will  fnlly  reimburse  themselves  respectively."  The 
testatot  afterwards  made  two  codicils  to  his  will, 
Which  are  not  material  to  be  stated.  He  died  on  the 
30th  May,  1837;  and  the  will  and  codicils  were  on 
the  21st  June,  1887,  proved  by  Jonathan  Barrett 
kldhe.  fie  applied  to  his  own  use  certain  portions  of 
the  fesidoary  estate,  and  he  died  on  the  3rd  July, 
I860,  having  by  his  will  appointed  the  defendants  to 
be  his  executors.  The  testator  was  a  bachelor,  and 
'left  ho  parent,  brother,  or  sister  surviving  him,  his 
Heist  of  kin  at  the  time  of  his  death  being  seven  ne- 
phews and  nieces,  the  administrator  of  one  of  whom 
is  the  plaintiff  in  the  present  suit  He  praycd'by 
that  bill  that  H  might  be  declared  that  he,  as  personal 
representative  of  Richard  Sahmarsh,  one  of  the  next 
of  kin,  was  entitled  to  a  distributive  share  of  the  re- 
siduary personal  estate  of  the  testator,  and  that  all 
proper  accounts  might  be  taken  of  that  personal  estate. 
The  Master  of  the  Rolls  was  of  opinion  that  the  exe- 
cutors of  the  testator  did  not  take  beneficially;  and 
after  payments  of  the  legacies)  and  deducting  all  their 
expenses,  he  declared  that  they  were  trustees  of  what 
would  be  left  for  the  next  of  kin,  and  he  directed  the 
usual  accounts,  60.    The  defendants  now  appealed. 

BomdeM  Palmer,  Q.C.,  and  ElHs,  for  the  plaintiff, 
suppbrted  his  Honour's  decree,  and  referred  to  2  Wms. 
on  Exors.  1267;  Dean  v.  Ballon,  2  Bro.  Oh.  Cas. 
034;  The  Attorney  General*.  Matikin,  3  Phil.  64; 
'Earnest.  Homes,  2  Keen,  646;  Meryoti  V,  Oollett, 
8  Beav.  386;  6  Moo.  lid.  App.  f. 

Seltayn,  Q.C.,  and  Hardy,  for  the  representatives 
Of 'the  testator's  executor,  Jonathan  Barrett,  sup- 
ported the  appeal,  referring  to  Dawson  v.  Clarke,  18 
Ves.  347 ;  EUevek  Y.  Mapp,  3  H.  L.  cas.  49&;  WU- 
mmsv.  Roberts,  4  Jur.  N.  S.  18;  8.0.27  L.  J.  177, 
"Oh.  The  Act  11  Geo.  4,  &  1  Wm.  4,  c.  40,  was 
also  referred  to. 

Boundell  Palmer,  Q.  C,  having  been  heard  in  re- 
'ffly,  their  lordships  reserved  their  judgment  until  the 
KHh  July,  when 

Lord  Jtertcn  Knight  Brocb  said:— The  question 
of  partial  intestacy  raised  by  this  suit  may  feirly,  1 


think,  be  considered  one  of  difficulty.  But  after  at- 
tending carefully  to  the  contents  of  the  testator's  wiB 
and  the'judgment  of  the  Master  of  the  Rolls,  and  the 
authorities  cited  before  us,  and  the  arguments  of  the 
learned  counsel,  I  remain  not  convinced  that  William 
Saltmarsh,  the  testator,  died  partially  intestate;  or 
that  the  plaintiff  has  any  title;  and,  with  deference 
to  the  Master  of  the  Rolls,  my  impression  is  thai  the 
bHl  ought  to  be  dismissed.  The  provisions  which  the 
will  makes  for  indemnifying  the  executors,  including 
their  costs,  charges,  and  expenses,  are  all,  I  think, 
consistent  with  that  view.  They  were  unquestionably 
to  be  made  from  some  portion  or  portions  of  the  tes- 
tator's personal  estate.  The  executors  and  represen- 
tatives seem  to  me  to  be  made  residuary  legatees  for 
their  own  benefit  absolutely.  But  I  am  far  from  being 
confident  as  to  the  accuracy  of  this  condnsnm,  which, 
indeed,  as  it  differs  from  the  united  opinion  of  the 
Master  of  the  Rolls  and  my  learned  brother,  is  pro- 
bably erroneous,  and  will  certainly  not  cause  any  al- 
teration in  the  decree. 

Lord  Justice  Toons*  isM: — William  Saltmarsh, 
the  testator  in  this  cause,  by  his  will  directs  the  pay- 
ment of  his  debts,  legacies,  funeral,  and  testamentary 
expenses.    He  then  gives  several  legacies  to  charities, 
and  then  he  gives  m  these  terms  [his  lordship  then 
proceeded  to  read  passages  of  the  will  to  the  effect 
already  stated,  and  continued  thus]:     The  Master  of 
the  Rolls  has  by  his  decree  declared  that  the  residuary 
estate  of  the  testator  by  his  will  bequeathed  to  Robert 
Williams,  Richard  Barrett,  and  Jonathan  Barrett,  his 
executors,  was  bequeathed  to  them  as  trustees  for  the 
persons  properly  entitled  thereto,  and  then  be  has  di- 
rected the  usual  accounts  to  be  taken  oi'the  testator's 
estate,  and  inquiries  as  to  the  testator's  next  of  kin, 
and  as  to  any  of  the  legatees  to  whom  payments  were 
to  be  made  during  the  continuance  of  the  long  annui- 
ties before  those  annuities  expired.    The  defendants! 
the  representatives  of  the  deceased  executor,  have  ap- 
pealed from  this  decree;  and  it  has  been  Contended  be- 
fore us,  in  support  of  this  appeal,  that  the  whole  estate 
of  the  testator,  all  of  which  eoaafetea  of  personalty 
alone,  was  by  the  will  given  absolutely  aud  beneficially 
to  Richard  Barrett,  Jonathan  Barrett,  and  Robert  Wil- 
liams, who,  by  the  will,  were  appointed  his  (the  tes- 
tator's) executors,  and  that  the  testator's  next  of  kin, 
therefore,  have  no  interest  in  the  estate,  and  that  the 
bill  ought  to  have  been  dismissed.  The  Master  of  the 
Rolls  considered  this  question  to  be  one  of  consider- 
able difficulty,  and  certainly  i  have  not  felt  k  to  be 
otherwise,  for  it  has  very  much  perplexed  sue;  but, 
upon  the  whole,  I  agree  with  the  conclusion  to  which 
his  Honour  has  arrived.     William  Sakmarsh  died  in 
May,  1837,  long  after  the  statute  of  }  Will.  4,  c  40, 
came  into  operation;  and,  looking  at  the  decision  of 
Love  v.  Gate,  8  Beav.  472  (I  don't  vthiak  the  case 
was  referred  to  at  she  bar),  I  am  not  satisfied  that  the 
statute  alone  does  not  furnish  a  sufficient  foundation 
for  the  decree.    His  Honour,  however,  appears  to  bave 
thought  otherwise,  and  my  learned  brother  being,  as  I 
collect  from  him,  of  the  same  opinion,  I  cannot  ven- 
ture to  dispose  of  the  case  upon  that  point  simply; 
and  I  desire  to  be  understood  as  giving  no  opinion 
upon  it.    That  was  a  case  in  which  there  was  a  gift 
of  the  entire  fund  to  the  vxeCbtofB,  and  there  the  will 
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had  not  disposed  of  the  whole  of  the  fund.  Lord 
Longdate  considered  that  case  to  fall  within  the  pro- 
vision of  the  Act  of  the  1  Wilt.  4.  o.  40,  and  that 
there  was  an  intestacy  by  virtue  of  the  statute.  I  am 
not  aware  whether  that  case  has  been  followed.  It  is 
as  very  important  construction  on  the  statute,  holding 
that  the  statute  does  not  apply  merely  to  cases  of  in- 
testacy by  executorship,  but  applies  to  intestacy  by 
gift.  I  shall  consider  the  present  case,  therefore,  as 
his  Honour  appears  to  have  done,  wholly  without  re- 
ference to  the  statute.  And,  looking  at  the  case  in  this 
point  of  view,  there  can,  I  think,  be  no  doubt  that  the  de- 
fendants, in  order  to  maintain  the  claim  insisted  upon 
by  them,  are  bound  to  show  that  the  residue  of  this 
estate  was,  by  will,  given  absolutely  and  beneficially 
to  the  three  persons  named  as  executors.  Upon  any 
other  footing,  these  three  persons  must  have  been  trus- 
tees for  the  next  of  kin,  by  reason,  among  other  things, 
of  the  equal  legacies  they  take  under  the  wilL  The 
question,  therefore,  is  whether,  upon  the  true  con- 
struction of  this  will,  the  testator  iutended  to  give  the 
residue  to  these  three  persons,  not  only  absolutely,  but 
beneficially  also.  That  the  words  of  gift  which  the 
testator  has  used  would  be  sufficient  to  pass  the  resi- 
due to  these  three  persons  both  absolutely,  as  the  tes- 
tator has  expressed  it,  and  beneficially  also,  cannot  be 
doubted.  No  doubt,  we  are  bound  to  collect  the  tes- 
tator's intention  from  the  words  he  has  used;  but 
then  it  is  from  the  words  of  the  whole  will,  and  not 
from  a  particular  clause  only,  that  the  intention  must 
be  collected;  and  this  is  the  view  taken  in  all  the 
cases,  ftow,  it  is  to  be  observed  that  the  gift  to  these 
three  persons  is  of  the  whole  of  the  testator's  estate 
and  effects,  but  that  the  testator  had  before  directed 
his  debts,  legacies,  and  funeral  expenses  to  be  paid, 
and  had  before  given  several  legacies  to  charities 
and  equal  legacies  to  the  executors.  He  must  nave 
intended,  therefore,  that  these  payments  should  be 
made  out  of  what  was  given  to  these  three  persons. 
To  this  extent,  it  is  clear  they  can  take  as  executors 
or  trustees;  and  if  it  be  clear  that  they  were,  as  to 
part  of  the  gift,  to  take  in  either  of  their  characters, 
I  cannot  see  my  way  to  holding  that,  as  to  the  residue 
of  the  gift  only,  they  could  be  intended  to  take  bene- 
ficially. The  gift  to  these  persons  is  in  joint  tenancy, 
which  is  indicative  of  a  trust;  and  the  long  annuities, 
so  far  as  they  are  charged,  are  treated  as  remaining 
vested  in  these  three  rersons  as  executors.  It  may 
be  observed  that  the  power  to  vary  the  securities  is 
not  in  terms  expressed  to  be  a  duty  which  was  meant 
to  be  confined  to  the  period  of  the  subsistence  of  the 
charge.  Again,  there  are  here  equal  legacies  to  these 
three  persons  appoiuted  to  be  executors,  and  these  le- 
gacies must  be  payable  out  of  the  estate  which  is  said 
to  be  given  to  these  three  persons  beneficially,  so  that 
the  testator,  according  to  his  intention,  was  at  the 
same  time  giving  to  these  three  persons  part  and  the 
whole  of  the  same  estate.  It  may  be  said  that  these 
legacies  might  be  given  for  the  purpose  of  putting  the 
executors  to  that  extent  upon  the  same  footing  as  the 
other  legatees;  but  that  argument  has  been  urged  in 
many  cases  in  which  the  question  has  been,  whether 
the  executors,  to  whom  there  was  an  express  gift, 
were  trustees  of  the  residue  for  the  next  of  km,  and 
it  has  not  succeeded.    I  do  not  see  my  way  to  holding 


that  much,  if  any  great  weight  Is  dne  to  the  argument 
in  which  there  is  a  gift  to  the  persons  who  are  the  ex- 
ecutors, when  the  question  is,  what  is  the  character  of 
that  gift?  There  is,  besides  all  this,  the  indemnity 
which  extends  to  the  whole  estate.  It  is  surety  diffi- 
cult to  suppose  that  the  testator  intended  to  provide 
for  the  indemnity  of  the  executors  out  of  a  fund  which 
he  intended  them  to  take  beneficially.  Looking  at  all 
these  circumstances,  I  have  come  to  the  same  conclu- 
sion, although  certainly  not  without  doubt,  as  the 
Master  of  the  Rolls  has  done,  that  the  testator  did 
not  intend  that  these  executors  should  take  the  residue 
beneficially,  and  the  appeal  must  therefore  be  dismissed, 
but  as  my  learned  brother  has  come  to  a  different  con- 
clusion, there  will  be  no  costs  of  the  appeal. 

Appeal  dismissed,  but  no  costs  of  the  appeal  given. 

Solicitor  for  the  plaintiff,  Mr.  Hanty  Sibley. 

Solicitors  for  the  defendants,  Mesas.  Stevens  and  SaoheD. 


ttoll*  Ccrtirt 

[Reported  bj  William  Woodlock,  &q.(  Barrtfter.at.lawJ 

Ik  the  Matter  of  the  Trusts  of  the  Wirx  of  Mar- 
tha TlSDALL,  DECEASED,  AND  OF  THE  TRUSTEE  ACTS, 

1850,  1852,  and  1859;  Exparte,  Emsm  Xis- 
dalu— January  29,  1862. 

Trustee  Relief  Acts — Appointing  persons  to  execute 
assignment  in  place  of  party  out  of  jurisdiction. 

Right  of  husband  out  of  jurisdiction  of  -executrix  to 
execute  an  assignment*  vested  in  another  person, 
under  s.  22  of  the  Trustee  RdiefAot,  1450. 

This  was  a  petition  by  a  married  woman,  praying  tfhat 
in  conformity  with  the  22nd  section  of  the  Trustee; 
Act,  1850,  the  court  should  make  an  order  vesting 
the  right  of  William  Henry  Tisdall,  in  the  petition 
mentioned,  the  husband  of  the  petitioner,  to  execute 
the  assignment  or  release  and.  satisfaction  of  The  mort- 
gage Of  the  27th  Jan.  1847,  in  tbe  petition  mentioned, 
in  John  Davis  White,  in  substitution  for  ahd  to  the  ex- 
clusion of  the  said  W.  H.  Tisdall,  and  bo  that  the  execu- 
tion of  the  said  assignment  or  release  and  satisfaction  by 
the  said  John  Davis  White  in  conjunction  with  the  peti- 
tioner, might  be  a  good  and  valid  assignment,  both  at 
law  and  in  equity,  to  the  full  extent,  as  if  lire  same 
had  been  executed  by  the  said  William  Henry  Tfis- 
dall;  and  that  thb  costs  and  expenses  6t  the  petitioner 
in  making  the  present  application,  and  consequent 
thereon;  might  be  paid  out  of  the  consideration  money 
of  £200  for  the  assignment.  The  petition  stated  that 
Martha  Tisdall,  spinster,  deceased,  made  her  will  on 
the  20th  March,  1860,  and  thereby,  besides  other  le- 
gacies, bequeathed  to  the  Rev.  Henry  Monsarratt,  in 
trust  for  the  petitioner,  the  sum  of  £100,  for  her  own 
use,  free  from  the  control  or  debts  of  herawsoaad,  and 
to  he  paid  in  such  sums  and  sat  such  times  as  the  said 
Rev.  Henry  Monsarratt  should  think  advisable;  and 
the  testatrix  further  declared  that  4he  receipts  of  the 
petitioner,  Hester  Tisdall,  should  be  sufficient  discharges 
respectively  for  the  sums  thereby  declared  to  have  been 
received;  and  the  testatrix  further  left  Tier  personal 
chattels  to  the  petitioner  for  her  separate  use,  and  lefV 
and  devised  the  residue  and  remainder  of  her  propeny, 
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real  and  personal,  to  the  said  Rev.  Henry  Monsarratt, 
bis  heirs,  &&,  in  trust,  for  tbe  sole  and  separate  use 
of  the  petitioner,  tree  from  the  control  of  her  then 
present,  or  any  future  husband.  And  the  said  testa- 
trix appointed  her  cousin,  Charles  Tisdall,  executor  Df 
her  will.  That  Martha  Tisdall  died  without  having 
revoked  or  altered  her  said  will ;  that  the  Rev.  Henry 
Monsarratt  and  Charles  Tisdall,  respectively,  refused 
and  declined  to  act  as  trustee  and  as  executor  under 
the  said  will ;  that  letters  of  administration,  with  the 
will  annexed,  were  on  the  8th  June,  1861,  granted 
to  the  petitioner,  the  beneficial  residuary  legatee;  aud 
in  the  letters  of  administration  the  petitioner  was 
rightly  described  as  the  wife  of  William  Henry  Tis- 
dall; that  the  said  William  Henry  Tisdall  had  long 
since  left  this  country,  and  was  a  resident  beyond  the 
sea*  out  of  the  jurisdiction ;  and  that  the  petitioner, 
believing  him  to  be  in  Texas,  had,  within  the  last 
twelve  mouths,  addressed  divers  letters  to  him,  but 
that  owing  to  the  civil  war  at  present  existing  between 
the  Federal  and  Confederate  States  of  America,  the 
petitioner's  letters  had  been  returned  to  her  from  New 
York;  that  by  an  indenture  of  mortgage  of  the  27th 
of  January,  1847,  one  Packenham  Beatty,  in  consi- 
deration of  £200  mortgaged  to  the  said  Martha  Tis- 
dall certain  lands  in  the  County  of  Louth;  that  the 
£200  had  hitherto  remained  out  on  the  said  security, 
but  that  the  petitioner  being  now  desirous  to  cali  in 
the  sum  in  her  capacity  of  administratrix,  and  for 
the  purpose  of  satisfying  and  discharging  the  several 
legacies  given  by  the  will,  and  of  realising  the  resi- 
duary real  and  personal  estate;  that  in  order  to  carry 
oat  that  object,  there  was  an  arrangement  for  assign- 
ing the  mortgage  to  one  Sarah  Brunker,  who  had 
agreed  to  pay  the  £200  to  the  petitioner;  or  that 
upon  payment  of  the  £200,  the  mortgage  should  be 
released  and  satisfied  upon  record,  so  as  to  enable 
Packenham  Beatty  to  execute  a  new  mortgage  to  Sarah 
Brunker;  that  the  petitioner  was  advised  that  such 
assignment  by  her  would  not  be  a  good  and  valid  as- 
signment at  law  or  in  equity,  inasmuch  as  such  assign- 
ment should  also  be  executed  by  the  said  William 
Henry  Tisdall,  the  petitioner's  husband.  The  peti- 
tioners then  named  John  Davis  White  as  a  fit  and 
proper  person  to  act  in  the  matter,  and  concluded  with 
the  prayer  above  given. 

W.  Trench  Johnson,  for  the  petitioner,  before  open  • 
ing  the  petition,  applied  to  have  it  amended  by  adding 
the  name  of  a  next  friend  of  the  petitioner.  On  the  ques- 
tion raised  by  the  petition  he  cited  in  re  Dennison's 
Trusts  (2  De  G.  M4N.  &  G.,  900). 

The  court  made  the  order  as  sought* 


Court  of  Queen's  Xtntf). 

Repotted  by  Walter  M.  Bourke,  E*j.f  Barrister-alJLaWi 

O'Roubkx  v.  M'Donnell. — January  13. 

Action  for  work  and  labour — Tender — Costs — 
Directions  to  taxing  officer. — G.  L.  P.  Act,  1853, 
section  77.    49*A  Gen.  Order.    HiL  Term,  1862. 

Action  jor  work  and  labour.  Pleas;  first,  a  set-off 
of  £10,  and  secondly,  never  indebted  except  as  to 
a  balance  of  £45  tendered.  This  sum  had  bten 
tendered  before  action  brought.    Issues  on  the  fact 


of  tender,  and  as  to  whether  the  defendant  was  in- 
debted to  the  plaintiff  over  and  above  the  sum  lodged 
in  court,  and  if  so,  to  what  amount  The  jury 
found  for  the  defendant  on  the  first  isme,  and  on 
the  second,  a  verdict  was  Jtad  for  the  plaintiff  Jor 
£8  over  and  above  the  £45  lodged  in  court.  Tfie 
plaintiff  did  not  obtain  a  certificate  that  the  cause 
was  proper  to  be  tried  in  a  superior  court  The 
taxing-master  refused  to  certify  for  full  costs. 
Held:  (Fitzgerald,  J*>  dissentients),  that  the  plain- 
tiff was  entitled  to  full  costs. 
Harris,  Q.C,  moved  that  the  ruling  of  tbe  taxing- 
master  be  resciuded,  and  that  he  be  directed  either  to 
certify  the  costs  already  taxed,  or  to  proceed  to  tax 
and  certify  same,  upon  tbe  ground  that  the  sum  re- 
covered by  the  verdict,  including  tbe  sum  lodged  in 
court  in  discharge  of  the  action,  amounted  to  more 
than  £20,  thereby  entitling  the  plaintiff  to  her  coats 
of  suit.  There  had  been  no  issue,  aud  therefore,  no 
finding  on  the  tender,  and  consequently  the  plaintiff 
recovered  £53.  Evans  v.  The  Great  Southern  and 
Western  Railway  Company,  (5  Ir.  Jurist,  329),  was 
overruled  by  Hughes  v.  Guinness,  (7  Ir.  Jurist,  29o), 
s.  c.  (4  Ir.  0.  L.  R,  314),  where  it  was  held  that 
44  when  a  defendant  lodges  money  in  court,  it  is  to 
be  considered  as  money  recovered  in  the  action,  aud 
the  plaintiff  will  get  his  full  costs  if  the  money  so 
lodged  and  the  verdict  together  make  up  £20."  This 
decision  was  strengthened  by  Crosst  v.  Seaman,  (10 
0.  B ,  884  &  1 1  C.  B.  524);  Cooch  v.  Maltby,  (2 
L  J ,  N.  S.,  Q.  B.,  305).  If  it  be  held  that  less  than 
£20  was  recovered  in  this  action,' a  man.  who 'buys  a 
horse  for  £20,  and  tenders  one  penny  in  payment 
may  compel  the  vendor  to  go  into  the  inferior  court, 
and  there  would  be  a  similar  hardship  imposed  on  t*»s 
holder  of  a  bill  of  exchange  for  £20  if  sixpence  *ere 
tendered.  James  v.  Vane  may  be  relied  on  by  the 
other  side,  but  that  was  a  case  of  a  divisible  demand. 
^  R.  Ferguson,  contra.— Three  things  are  to  be  con- 
sidered: The  object  of  the  Legislature — the  nature 
ot  the  plea  of  tender — the  decisions  on  the  point. 
In  Evans  v.  The  Great  Southern  and  Western  Rail- 
way Company,  Barons  Greene  and  Pennefather  held 
that  upon  the  section  97  of  the  0.  L.  P.  Act,  1856, 
the  plaintiff  should  have  drawn  tbe  money  and  sued 
elsewhere  for  the  balance.  The  plaintiff  should  have 
done  so  here.  Dixon  v.  Walker,  (7  Mees.  &  W. 
214) — A  tender  before  action  brought  estops  the  plain- 
tiff of  so  much  of  his  demand,  (49  Gen.  Order,  C.  L» 
P.  Act,  1853,  section  77).  The  sum  recovered  in 
an  action  is  not  the  sum  lodged  in  court,  but  the 
amount  of  the  verdict.  Lafone  v.  Smith,  (5  Jur. 
N.  S.,  127).— The  intention  of  the  0.  L.  P.  Act  was 
to  have  issues  on  the  controverted  points,  and  if  a 
substantial  statement  be  uncontroverted,  it  must  be 
admitted.  Here  therefore  the  plaintiff  admitted  the 
tender,  but  alleged  a  sum  due  ultra* and  eveu  if  the 
plaintiff  were  non-suited  after  the  tender,  he  should 
have  gotten  the  sum  tendered,  and  consequently  it 
could  not  have  been  recovered  in  the  action.  The 
effect  of  tender  and  of  lodgment  after  action  brought 
are  essentially  different  1  Arch.  Practice,  45*4 ;  2 
Ferguson's  Practice,  921-28;  and  this  was  an  ac- 
tion for  less  than  £20,  C.  L.  P.  Act,  1856,  sec  97. 

Cur.  adv.  vtilt 
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Feb.  17. — Fitzgerald,  J. — This  was  an  action 
for  £110.  The  defences  pleaded  were  that  the  work 
and  labour  done  as  stated  in  the  plaint  was  of  the 
▼alne  of  £55  and  no  more,  it  therefore  amounted  to 
a  non-assumpsit  tn  all  but  the  £55;  £\Q+  a  portion 
of  the  £55 ,  was  pleaded  as  set-off,  and  the  balance 
£45  was  tendered  before  action  brought  This 
money  was  lodged  in  court  and  the  action  proceeded, 
there  being  three  defences. — Not  indebted,  but  to 
amount  of  £55,  set-off  of  £10,  and  tender  of  £45, 
which  was  brought  into  court.  To  one  of  these  de- 
fences the  plaintiff  pleads  a  replication,  denying  the 
set-off;  and  having  died  it  the  plaintiff  tenders  two 
issues  which  were  accepted: — 1,  Whether  the  plain- 
tiff's replication  was  true  in  substance  and  in  fret; 
2,  Whether  the  defendant  was  indebted  in  a  greater 
sum  than  the  £45  lodged,  and  if  so  to  what  amount. 
If  the  defendant  controverted  the  tender  he  might 
have  replied  traversing  the  tender,  but  she  gives  the 
go-bye  to  the  tender,  and  in  her  replication  traverses 
the  set-off  only.  The  £45  was  lodged  on  the  12th, 
and  was  drawn  by  the  plaintiff  on  the  26th  of  July, 
and  on  doing  so  he  gave  the  ordinary  receipt.  The 
case  was  tried  before  me  at  the  last  assises,  but  my 
attention  was  not  called  to  the  fact  of  there  having 
been  no  issue  on  the  tender,  or  I  should  uot  have  per- 
mitted evidence  that  the  mi  ney  was  twice  tendered 
before  action  brought,  on  the  second  occasion,  the  de- 1 
fondant's  attorney  having  brought  the  money  in  notes 
to  the  exact  amount,  to  have  been  given.  The  plain-  j 
tiff  established  her  claim  for  £63;  the  tender  of 
£45;  set-off  £10,  and  £8  in  addition,  but  beyond  \ 
the  sum  tendered  and  the  set-off  she  recovered  by 
the  verdkt,  not  the  balance  of  the  £110,  but  £8 
only.  The  postea  records  that  judgment  was  given 
for  the  plaintiff,  and  damages  assessed  to  &L  over  the 
45/.  brought  into  court,  with  sixpence  for  costs.  It 
therefore  appears  to  me  that  the  plaintiff  recovered 
hut  8/,  and  that  the  judgment  was  for  8/.  only.  It 
may  be  said  that  this  is  too  technical,  and  that  as  the 
action  was  for  1 10/.,  though  the  plaintiff  failed  as  to 
63/.,  yet,  having  recovered  45/.  and  8/.,  she  is  en- 
titled to  her  full  costs,  the  trial  having  resulted  in  es- 
tablishing her  claim  to  63/.;  that  the  tender  was  only 
of  a  portion  of  the  demand,  and  that  it  was  negatived 
since  the  plaintiff  was  entitled  to  a  larger  sum,  53/. 
having  been  due  when  the  action  was  brought,  and 
tender  of  part  of  the  demand  was  no  bar  to  the  ac- 
tion. The  judgment  of  Wightman,  J.,  was  cited  by 
Mr.  Harris  in  support  of  this  argument.  But  tender 
is,  either  pro  tanto,  or  to  the  whole  extent  a  defence 
to  the  action,  though  no  bar  to  the  demand.  The 
plaintiff,  at  the  time  of  the  tender,  had  made  a  de- 
mand for  a  certain  sum,  and  the  defendant  must  go 
to  show  that  he  was  at  that  time  ready  to  pay.  The 
essence  of  the  plea  of  tender  is  that  it  contains  this 
unqualified  admission  of  the  demand.  In  the  plea  of 
tender,  in  addition  to  its  defensive  character,  the  de- 
fendant is  bound  to  bring  the  money  into  court,  be- 
cause the  plea  of  tender  is  an  admission  of  the  de- 
mand, and  the  fact  of  the  tender  shows  his  readiness 
to  pay;  such  was  the  character  of  this  plea  before  the 
C.  L.  P.  Act,  and  such  also  it  has  been  since.  The  C. 
L.  P.  Act  provides  for  tender  in  two  cases;  where  it  is 
pleaded  in  part  satisfaction,  and  where  it  is  in  fall  of 


the  whole  demand.  The  plaintiff  may  draw  the 
amount  tendered  in  full  satisfaction  of  his  demand* 
and  he  will  be  entitled  to  all  his  costs,  or  he  may  draw 
it  in  part  payment  and  go  on  for  the  balance.  The 
plaintiff;  if  be  wish,  may  take  issue  on  the  fact  of 
tender.  He  may  plead  that  previous  to  the  tender  he 
had  made  a  demand  for  the  amount  due  to  him,  and 
that  the  defendant  had  refused  to  pay  him.  For,  if  the 
plaintiff  makes  a  demand  which  the  defendant  refuses, 
the  defendant  cannot  afterwards  plead  a  tender,  though 
he  may  plead  a  subsequent  demand.  Another  mode  of 
avoiding  the  tender  is  furnished  by  the  case  of  Dixon 
v.  Clarke,  (5  C.  B.,  365),  where  it  was  held  that  a 
tender  of  part  of  an  entire  demand  is  inoperative, 
and  on  special  demurrer  to  a  plea  of  tender  of  5L,  to 
which  the  plaintiff  had  replied  that  13/.  15a,  part 
of  the  sum  in  the  declaration  mentioned,  was  due  on 
one  entire  sum  and  on  one  entire  contract  and  liability, 
the  replication  was  held  a  good  answer  to  the  plea. 
In  Nestreth  v.  Fawcett,  (11  Mees.  &  Wels.  356),  it 
was  held  on  special  demurrer  that  the  replication  to 
a  plea  of  tender  was  insufficient,  as  it  did  not  show 
that  the  amount  demanded,  though  larger  than  the 
sum  tendered,  was  not  dne  on  one  en'tre  contract, 
and  leave  to  amend  was  given  on  payment  of  costs. 
This  principle  arises  from  the  fact  that  several  se- 
parate sums  may  constitute  one  cause  of  action. 
There  was  a  tend  r  of  part  of  the  sum  due  to  the 
plaintiff,  and  a  set-off  of  10/.  The  plaintiff  did  not 
negative  the  tender  either  by  replication  of  subsequent 
demand  and  refusal,  or  that  the  demand  was  indi- 
visible and  larger  than  the  amount  tendered.  There 
is  no  issue  on  the  tender,  but  there  is  issue  on  the 
non-assumpsit.  The  plaintiff's  right  to  451.  was 
never  contested,  but  the  45/,  was  brought  into  court 
as  a  defence  which  entitled  the  plaintiff  to  her  costs, 
and  even  if  there  were  no  authority  upon  the  point  I 
should  on  reason  and  principle  hold  that  the  plaintiff 
has  not  recovered  more  than  SL  If  the  defendant 
had  pleaded  tender  of  the  whele  demand  before  action 
brought,  issue  thereon,  that  the  plaintiff  had  gone  to 
trial,  and  that  a  verdict  was  had  for  the  defendant 
that  the  whole  amount  due  had  been  tendered,  the 
defendant  wonld  have  been  entitled  to  judgment  and 
all  her  costs.  This  is  a'question  of  great  general  im- 
portance, and  there  is  a  conflict  of  authority  upon  it. 
The  plaintiff  relies  on  the  doctrine  in  Crosse  v.  Sea- 
man, (2  Lowndes  Practice  Reports,  273),  in  which 
case  the  unanimous  decision  was  that  "  where  the 
sum  sued  for  exceeding  20/.  is  reduced  below  that 
amount  by  a  plea  of  tender  of  part,  (which  is  con- 
fessed) and  a  verdict  is  found  for  the  plaintiff  for  the 
residue,  the  plaintiff  is  not  deprived  of  his  costs  by 
the  County  Courts  Acts."  In  this  case  the  point 
suggested  by  the  court  was  not  what  the  plaintiff 
recovered,  but  whether  he  was  entitled  to  20/.  at  the 
time  the  action  was  brought.  In  WoodhanCs  v.  New- 
man, (7  C.  B^  654)— where  the  demand  orginally 
exceeding  20/.  was  reduced  below  that  sum  by  a  claim 
of  set-off,  the  plaintiff  was  not  deprived  of  his  foil 
costs;  and  in  Cooch  v.  Maltby,  (23  L.  J.,  N.  k,  Q. 
B.,  305)— where  the  sum  of  3L  was  recovered  over 
the  amount  tendered,  it  was  held  that  the  plaintiff 
was  entitled  to  have  his  costs  taxed  on  the  higher 
scale,  as  the  amount  of  the  tender  was  part  of  the 
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sunt  recovered  in  the  action,  which,  consequently  ex- 
ceeded 204  The  arbitrator  to  whom  Ibis  case  had 
been  referred,  certified  that  the  cause  was  proper  to 
be  tried  before  a  judge  of  one  of  the  superior  courts. 
Wightmae,  J*  in  hit  judgment  gave  no  opinion  re- 
specting a  plea  of  set-off;  and  treated  the  case  aa  if 
there  hail  been  mo  eertuVate  of  the  arbitrator  with  re- 
spect to  costs.  He  cited  the  case  of  QUea  v.  Haiti*, 
(1  UL  Rays*.  254)— where  it  was  said,  «  Though  a 
tender  is  nude  and  the  plaintiff  refuses  the  money, 
yet,  the  tender  cannot  be  pleaded  in  bar  of  the  ac- 
tion, neither  in  debt  nor  assumpsit,  but  in  bar  of  the 
damages  only."  The  tender,  therefore,  is  no  bar  but 
a  defence  to  the  action,  and  when  the  defendant  sue 


early  times  when  pleading  was  or*  tern*,  a  man  would 
bring  the  roonev  in  a  bag  inio  court  and  would  say, 
4  There  is  your  money;  1  have  always  been  ready  and 
willing  to  pay  it  to  yon,  and  you  might  have  had  it 
at  any  time.'  In  these  times  it  is  paid  to  the  officer 
of  the  court,  who  holds  it  for  the  plaintiff,  and, 
therefore,  the  plaintiff  cannot  be  said  to  recover  that 
part  of  his  claim."  Independently  of  authority,  it 
appears  to  me  that  the  plaintiff  can  only  be  considered 
to  have  recovered  that  which  was  in  dispute,  namely, 
the  sum  over  and  above  that  portion  of  his.  chum 
which  she  has  drawn  out  of  court,  under  the  7Gsh 
section  of  the  CUP.  Act,  1853.  The  question- 
here  is,  not  whether  the  action  waa  within  the  jnris- 


ceeds  he  succeed*  entirely  and  recovers  all  the  oosts.  |  diction  of   the  Civil  Bill  Court,  bnt  whether  the 


Hnghe.fr*  QuUness,  (4  I.  C.  L.,  314)— is  not  in 
point.     The  decision  in  that  case  did  not  arise  upon 
*  plea  of  tender.    The  plaintiff  did  not  accept  the 
sum  lodged  in  court,  and  the  jury  found  for  the  plain- 
tiff.  In  this  case  the  demand  was  for  more  than  204, 
the  action  proceed*  to  a  certain  point;  the  defendant 
confesses  the  action  to  that  point,  and  brings  a  sum  of 
aaeney  into  court  on  a  plea  of  tender,  which  is  a  de- 
fence to  the  action,  either  pro  tanto  or  to  the  whole 
amount,  and  entitles  the  plaintiff  to  her  costs.     Bnt 
if  the  money  tendered  is  not  recovered  by  force  of 
the  action,  what  is  recovered  is  the  amount  in  con- 
troversy, u  6*  the  sum  recovered  over  and  above  the 
amount  tendered*     Dixon  v.  Walker,  is  decidedly  in 
point,  though  overruled  by  Crosse  v.  Seaman  and 
Cooch  v.  Mahby.     In  Dixon  v.    Walker,  (7  Mces. 
&  VYels.,  214).  Afcdewon,  BL,  in  his  judgment,  says, 
"  In  the  cases  cited  iu  argument  it  was  taken  for 
granted  that  the  plaintiff's  right  of  action  is  defeated 
to  the  extent  of  the  set  off,  and  that  the  sum  re- 
covered in  the  action  is  only  the  balance."    A  msUto 
Jbr$m%  the  fdainthY  here  is  defeated  to  the  extent  of 
the  money  tendered,  and  the  sum  recovered  is  only 
the  surplus,     in  James  v.  Vane*  (29  L.  J.,  N.  si, 
Q.  B*  169) — the  question  was  fully  discussed,  and 
it  waa  unanimously  decided  by  the  court  that  the  sum 
tendered  waa  not   part  of  the  amount  recovered. 
Cockburn,  C.J.,  In  giving  judgment,  said,  "Where 
a  plaintiff  claims  an  amount  which  is  the  result  of 
one  demand,  and  which  cannot  be  separated,  he  may 
say  to  the  defendant  when  the  smaller  sum  is  tendered 
to  him,  *  1  will  not  take  less  than  the  whole  sum 
which  I  claim ;'  but  where  the  whole  demand  is  made 
up  of   an  aggregate   of  items,  and   the  defendant 
comes  and  says,  *  1  acknowledge  that  I  owe  you  so 
much,  and  there  is  your  money  for  yon,9  the  plain- 
tiff is  wrong  if  he  refuse  to  take  it;  and  quoad  that 
amoont,  he  ought  not  to  be  allowed  to  keep  the  claim 
alive  in  its  entirety  for  the  purpose  of  suing  the  de- 
fendant upon  it  in  the  superior  court,  so  as  to  get 
easts  upon  the  higher  scale."     If  the  plaintiff  wishes 
to  avoid  the  pica  ef  tender  aa  being  leas  than  the 
amount  demanded,  which  is  indivisible,  he  must  plead 
this  by  way  of  replication.    James  v  Vane  is  ex- 
actly in  point,  and  cannot  be  distinguished  from  the 
present  case.    In  that  case  it  was  said,  per  Qramp- 
ton,  J.,  that  "  the  effect  ef  a  plea  of  tender  and  of 
its  being  proved  is  that  the  plaintiff  is  deprived  of 
hie  casta  upon  the  higher  scale,  for  ha  has  made  a 
•lain  for  something  that  he  does  ant  receter.    In 


plaintiff  recovered  more- than  201  The  inatanees  of 
hardship  aliuded  to  in  argument  can  be  avoided  by 
simply  replying  to  the  plea  of  tender  an  indivisible 
demand.  The  97th  section  of  the  a  L.  P.  Act, 
1856,  provides  for  oases  where  the  plaintiff  might  be 
liable  to  hardship,  by  enabling  him  to  recover  full 
cotts  on  the  certificate  of  a  judge.  In  this  case  the. 
result  must  be  to  pauperise  either  the  plaintiff  or  the 
defendant,  amL,  considering  the  ehawastanoes  under  - 
which  the  action  was  brought,  I  should  not  have 
given  a  certificate* 

Hates,  J  —In  this  ease  the  question  is  on  the  con- 
struction of  the  97th  section  of  the  C.  L.  P.  Act, 
1856,  whether  the  plaintiff  in  an  action  of  contract 
has  recovered  a  sum  leas  than  204     I  rely  on  the 
authority  of  Crosse  v.  Seaman  and  Coach  v.  Maltby. 
The  other  cases  cited  not  being  cases  of  tender  but 
of  subsequent  lodgment  in  court  after  action  brought. 
Dixon  v.  Clarke,  (5  D.  &  L.,  365),  is  the  turning 
point  in  the  construction  of  this  case.     It  was  held 
in  that  case  that  a  tender  of  part  of  an  entire  debt  is 
bad  in  law,  and  it  was  held  a  good  answer  to  a  plea 
of  tender  that  the  amount  tendered  was  only  a  part 
of  the  sum  due  on  foot  of  a  single  contract.    Wilde, 
C.  J.,  delivering  the  judgment  of  the  court,  said, 
"  la  actions  of  debt  and  assumpsit,  the  principle  of 
the  plea  of  tender,  in  our  apprehension  is,  that  the 
defendant  has  been  always  ready  to  perform  entirely 
the  contract  on  which  the  action  is  founded,  and  that 
he  did  perform  it  as  far  as  he  was  able  by  teudering 
the  requisite  sum  of  money,  the  plaintiff  hitnaelf  pre- 
oludipg  a  complete  performance  by  refusing  to  receive 
it."      This   case  received    further  confirmation  in 
Searke  v.  Sadgreave,  (5  £1.  a*  Bl ,  639),  where  te 
a  plea  as  to  55i.  6a.,  a  tender  of  that  sum,  the  re- 
plication stated  that  the  demand  was  on  one  entire 
contract  for  a  larger  sum  than  that  tendered;  rejoin* 
der  that  the  defendant  had  a  set-off  reducing  the 
amount  due  to  that  tendered,  and  on  demurrer  this 
was  held  a  bad  rejoinder  to  *  good,  replication.    The 
whole  sum  must  be  tendered  or  it  is  no  nee.    The 
plaintiff  here  was  entitled  to  lecever  634  on  a  con- 
tract, which  she  conld  not  split,    The  action  was  for 
1104;  454  was  admitted  to  he  due,  and  there  was 
also  jl  setoff  of  104    The  issue  was  whether  there 
was  anything  due  to  the  plaintiff  ever  and  above  the 
454  and  the  jury  found  that  there  was,   to  the 
amount  of  84    in  Dixon  *,  Cfavka,  the  tender  was 
insufficient  and  worth  nothing,    Whet  a  hardship  it 
would  be  if  one  were  obliged  te  ejeept  six  penes  tan 
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der  on  a  bill  of  20JL  In  Dixon  v.  Walker,  also, 
which  was  relied  on  by  the  plaintiff  here,  the  tender 
was  insufficient  and  worth  nothing.  Evdns  v.  The 
Cheat  Southern  and  Western  Railway  Company  is 
open  to  objection;  and  James  v.  Vane  is  not  in  point, 
as  there  were  two  distinct  demands  in  that  ease  on 
two  distinct  grounds.  I  think  that  the  plaintiff  here 
ought  to  have  his  costs  taxed  on  the  higher  scale. 

CBbien,  J. — I  am  of  the  same  opinion  as  my  bro- 
ther Hayes,  that  the  plaintiff  is  entitled  to  full  costs, 
and  that  bis  application  that  the  taxing  officer  be  di- 
rected to  tax  his  costs  on  the  higher  scale  should  be 
acceded  to.  The  question  on  the  construction  of  the 
97th  section  in  this  case  is  very  important  If  the 
45&  had  been  lodged  in  court  after  the  action  was 
brought,  and  the  plaintiff  continued  the  action  and  re- 
covered only  8&,  there  is  no  doubt  that  the  provisions 
of  the  97th  section  would  not  apply  to  disentitle  the 
plaintiff  to  his  costs,  and  the  plaintiff  would  have  been 
considered  to  have  recovered  not  only  8£,  but  the  45  J. 
also  {Fewster  v.  Blogget  (9  Mees.  &  W.  20) ;  Hughes 
r.  Guinness  (4  L  C.  il  n.s.  314);  and  Crossev.Sea- 
man  (2  Loundes,  M.  &  P.  273),  are  conclusive  on 
this  point  I  was  surprised  to  hear  it  stated  in  argu- 
ment that  Barons  Greene  and  Pennefather  had  come 
to  a  contrary  decision.  No  such  case  as  the  present 
was  decided  or  even  raised  in  Evans  v.  the  Great 
Southern  and  Western  Railway  Company  (5  I.  Jurist, 
329).  *  In  that  case  the  sum  demanded  was  the  ag- 
gregate of  several  sums  due  on  several  distinct  causes 
of  action.  The  defendant,  by  his  lodgment,  admitted 
that  the  plaintiff  had  a  good  cause  of  action  in  the  su- 
perior court,  and  the  plaintiff  was  entitled  to  costs 
notwithstanding  the  money  lodged.  Why  should  not 
annular  rule  be  made  here,  where  the  defendant 
lodged  45/ 9  whereas  the  jury  found  that  8Z.  more  was 
due.  The  defendant  insisted  that  the  sum  lodged  was 
sufficient;  the  plaintiff  draws  the  sum,  but  insists  that 
it  is  not  sufficient;  the  issue  was  as  to  the  sufficiency 
thereof;  and  the  plaintiff  gets  a  verdict  for  a  further 
sum  of  8L  The  money  lodged  by  the  defendant  does 
not  disentitle  the  plaintiff  to  her  costs.  Crosse  v.  Sea* 
-  man  twice  reported  in  the  10  C.  B.  and  the  1 1  C.  B., 
is  an  express  authority  in  point,  as  the  facts  are 
similar  to  the  present  In  Dixon  v.  Clark  (5  G.  B* 
365),  it  was  held  that  a  defendant  could  have  no  be- 
nefit from  a  partial  tender.  In  debt  or  assumpsit 
the  principle  of  tender  is,  that  the  defendant  is  ready 
to  pay  the  whole  demand;  and  if  he  can  show  that  he 
tendered  the  full  amount,  he  does  not  bar  the  debt  but 
the  costs  of  the  action.  Tender  of  a  portion  of  the 
demand  is  of  no  avail.  The  same  argument  will  ap- 
ply to  a  tender  of  a  portion  of  the  demand  in  an  ac- 
tion for  damages.  It  is  otherwise  where  the  demand 
is  on  several  causes  of  action.  There  the  demand  was 
on  one  entire  continuing  contract  for  live  and  a  half- 
year's  salary;  and  what  right  has  the  defendant  to 
compel  the  plaintiff  to  accept  a  part  of  his  demand. 
f  n  Dixon  v  Clark,  it  was  held  that  the  test  of  the 
entirety  of  the  sum  demanded  is,  whether  it  arose  on 
foot  of  one  entire  contract.  Hero,  in  the  declaration, 
the  plaintiff  claims  one  sum ;  and  the  plea  of  tender 
does  not  distinguish  between  the  plaintiff's  demands, 
but  says  only  that  45£  was  due,  and  no  more. 

Lepbot,  C  J. — This  is  a  most  important  question. 


and  the  judges  and  the  courts  in  England  are  divided 
on  the  subject  I  concur  with  my  two  brethren  *  ho 
have  last  given  judgment;  for,  it  appears  to  me  that 
reason  and  common  sense,  and  the  preponderance  of 
authority,  are  in  favor  of  the  plaintiff's  right  to  have 
her  costs  taxed  to  the  full  amount  The  spirit  and 
intention  of  the  Act  is,  to  prevent  a  party  who  bas  an 
opportunity  of  having  his  case  decided  in  an  inferior 
juiisdiction  bringing  his  action  in  a  superior  court,  and 
thereby  entailing  extra  costs.  The  Act  provides  for 
the  case  of  a  party  who  should  not  recover,  on  foot  of 
his  demand,  a  sum  exceeding  20L  What  did  the  Le- 
gislature mean  by  this  enactment?  Not  that  he 
should  have  claimed  more  than  204.  in  his  plaint,  but 
that  moro  than  20L  should  turn  out  to  be  due  to  him 
on  foot  of  his  demand.  Two  points  only  remain  to  be 
considered  in  this  case— the  intention  of  the  Legis- 
lature and  reason  and  common  sense — for  all  the  cases 
bearing  on  the  question  have  been  exhausted  by  my 
brethren.  The  Legislature  meant  that  a  party  who 
should  bring  his  action  for  more  than  20L  should  not 
be  prevented  from  trying  his  right  in  the  superior 
courts.  And  if  the  claim  be  for  more  than  20&,  we 
are  not  to  put  upon  the  enactment  any  construction 
short  of  this,  that  a  party  having  a  demand  for  20& 
or  upwards,  shall  not  be  prevented  from  trying  his 
right  in  the  superior  courts.  On  the  grounds  of  rea- 
son and  common  sense,  we  are  to  consider  what  was 
the  claim  of  the  plaintiff  before  action  commenced; 
and  this  is  to  be  ascertained,  not  from  the  plaint  or 
endorsement  thereon.  The  test  is,  what  was  fonnd  at 
the  trial  to  be  due  on  foot  of  his  demand.  The  de- 
mand is  liable  to  be  reduced;  but  has  there  been  any 
defence  here  to  the  effect  that  there  was  not  63JL  duo 
to  the  plaintiff  on  foot  of  his  demand?  There  has 
been  nojbing  brought  before  the  court  here  to  show 
that  there  is  any  ground  for  supposing  that  the  plain- 
tiff's demand  could  have  been  reduced  to  a  less  amount 
than  20L  The  plaintiff's  demand  might  have  been 
reduced  below  20&  during  the  course  of  the  action  by 
circumstances  which  he  could  not  have  anticipated; 
but  that  is  not  the  case  here.  The  defendant  admit- 
ted that  45/.,  and  the  jury  found  that  63£,  was  due 
by  him  to  the  plaintiff;  and  whether  4SL  or  6&  was 
the  amount  in  question  between  the  parties,  was  it  the 
intention  of  the  Legislature  that  the  question  was  not 
to  be  tried  in  the  snperior  courts?  It  has  been  argued, 
that  although  the  demand  was  large  enough  to  war- 
rant an  action  in  the  superior  courts,  and  though  the 
demand  was  admitted  to  the  amount  of  45/.,  the  po- 
sition of  the  parties  was  altered  by  the  fact  of  tender. 
But  a  tender  of  a  less  sum  than  the  amount  claimed 
is  no  bar  to  the  action.  What  was  the  effect  of  the 
tender  here?  It  has  been  argued  that  the  tender  was 
pleaded,  and  the  money  brought  into  court  Was  the 
money  brought  into  court  when  the  tender  was  made? 
No.  It  was  brought  into  court  when  the  action  was 
brought  What  caused  it  to  be  brought  in  but  the 
action?  The  confusion  in  this  case  arises  from  con- 
founding the  effect  of  a  tender  when  money  is  lodged 
in  court  at  the  time  the  tender  is  made,  with  a  simple 
tender,  without  bringing  the  money  into  court  in 
this  case  the  money  was  recovered  by  force  of  the  ac- 
tion, because  it  was  not  brought  into  court  until  after 
the  action  was  commenced.  If  a  plaintiff  have  a  bona 
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fide  claim  for  unore  than  20L,  his  common  law  right 
to  roe  in. the  superior  courts,  which  the  statute  has 
taken  away  in  other; cases,  is  undisturbed.  It  appears 
to  me,  independent  of  the  cases  cited  in  the  argument 
for  the  plaintiff  which  establish  the  principle,  that  the 
payment  of  money  into  court,  which  disentitles  the 
plaintiff  to  his  full  costs,  cannot  be  held  to  mean  a 
'payment  of  money  into  court  afteraction  brought  and 
accompanying  the  plea.  When  an  action  is  brought 
in  the  superior  courts  for  a  sum  exceeding  20&,  must 
the  plaintiff  take  whatever  sum  is  tendered  to  him, 
and  sue  for  the  balance  in  the  inferior  tribunal?  On 
the  pleadings  it  appears  that  the  whole  sum  was  due 
In  this  ease  on  foot  of  one  entire  demand.  How, 
then,  would  the  plaintiff  be  met  in  tbe  inferior  tribu- 
nal ?  He  would  be  told:  You  have  taken  money  on 
foot  of  all  demands,  and  now  you  come  here  to  de- 
mand more.  It  is  in  conformity  with  authority,  and 
with  the  spirit,  intention,  and  language  of  the  Legis- 
lature that  the  plaintiff  in  this  case  should  have  his 
full  costs. 

Rule  accordingly. 

.Agent  for  the  plaintiff,  J.  Gleeson. 

Agents  for  the  defendant,  Wm.  Delmege  and  Ferguson. 


Caurt  of  Common  ^lea* 

rKipoiteH  by  J.  Field  Johmton,  Bmj.,  Btmtter.aft.Lew.3 

Oovkntrt  v.  McEnkrt. — Jan.  16. 

Pfoatding—IMinui  %  si  • 

A  defence  to  an  action  Jor  goods  sold  and  delivered; 
that  the  goods  delivered  were  not  according  to  sam* 
jife,  or  were  not  of  the  description  contracted  for, 
which  omits  to  add  that  the  defendant  only  kept  the 
goods  a  reasonable  time,  and  only  used  a  reason- 
able quantity,  is  bad  on  general  demurrer. 

This  was  an  action  for  the  price  of  a  hundred  barrels 
of  barley  sold  and  delivered.  The  defendant  pleaded 
with  other  pleas, — 1.  That  the  only  goods  sold  by 
plaintiff  to  defendant  were  a  quantity  of  barley  for 
malting  purposes,  which  barley  was  sold  by  a  sample 
sent  and  shown  by  plaintiff  to  defendant,  the  plaintiff 
warranting  that  tbe  barley  to  be  delivered  by  him  to 
the  defendant  would  be  of  the  same  description  and 
quality  as  the  wimple  so  sent.  And  defendant  says 
that  no  barley  of  the  same  description  and  quality  as 
the  said  sample  was  ever  delivered  to  defendant;  but 
that  the  barley  delivered  being  the  goods  in  plaint 
mentioned,  was  of  a  different  and  inferior  description 
and  quality.  And  defendant  says  that  he  used  a  por- 
tion of  said  barley  in  making  malt,  which  turned  out 
to  be  bad  and  altogether  useless,  and  of  no  value 
whatever.  Whereof,  the  defendant  immediately,  and 
before  action  brought,  gave  the  plaintiff  due  notice,- 
and  requested  him  to  take  back  the  remainder  of  said 
'  barley,  which,  with  the  malt  made  with  the  portion 
used,  still  remains  on  defendant's  premises  ready  to 
be  delivered  to  plaintiff.  2.  That  the  only  goods  sold 
by  plaintiff  to  defendant,  were  a  quantity  of  barley  for 
/  the  purpose  of  making  malt  therewith,  and  which 
barley  was  sold  by  plaintiff  and  purchased  by  defend 
ant  for  that  purpose  and  no  other,  the  plaintiff  war- 


ranting that  the  barley  to  be  delivered  by  him.  to  de- 
fendant would  be  barley  fit  for  making  malt  therewith. 
But  defendant  says  that  no  barley  fit  for  making  malt 
was  delivered  by  plaintiff  to  defendant;  and  that  the 
barley  delivered  being  the  goods  in  plaint  mentioned, 
was  altogether  unfit  for  that  purpose.  And  defendant 
says  that  he  used  a  portion  of  said  barley  in  making 
malt;  and  that  the  malt  made  therewith  was  wholly 
useless,  and  of  no  value.  Whereof  defendant  imme- 
diately, and  before  action  brought,  gave  plaintiff  no- 
tice, and  requested  him  to  take  back  the  remainder  of 
eaid  barley,  which,  with  the  malt  so  made  with  tbe 
portion  used,  still  remains  on  defendant's  premises, 
ready  to  be  delivered  to  the  plaintiff.  To  these  de- 
fences tbe  plaintiff  demurred. 

JEteham  (with  him  Serjeant  Sullivan)*  for  the  do 
murrer*— -  These  defences  do  not  allege  that  the  de- 
fendant only  need  a  reasonable  portion  of  the  barley  ; 
and  it  is  consistent  with  them  that  he  used  a  great 
deaL     As  to  the  first  defence  in  particular,  the  de- 
scription and  quality  would  be  both  apparent,  would 
be  known  by  looking  at  it,  which  became  impossible 
when  tbe  barley  was  turned  into  malt.  The  defendant 
had  three  courses  open  to  him ;  to  reject  the  barley  in 
totot  end  bring  an  action  for  the  loss  be  sustained;  to 
keep  it  and  bring  an  action  for  damages;  and. to  keep 
it  and  give  evidence  in  mitigation  of  damages.     In 
Hunt  v.  SUk  (6  East.  452),  Lord  EUenborough  said, 
44  Where  a  contract  is  to  be  rescinded  at  all,  it  must 
be  rescinded  in  toto,  and  the  parties  put  in  statu  quo.79 
Can  the  defendant  say  he  has-  done  this?    Can  he 
give  me  back  what  I  sent  him  ?  In  Chapman  v.  Mor- 
ton {\\  M.  &  W.  534),  it  was  argued  that  the  de- 
fendant had  sufficiently  repudiated  the  contract;  and 
Lord  Abinger,  in  giving  judgment,  said,  "  I  was  of 
opinion  at  the  trial,  and  still  think,  that  this  case  was 
a  case  of  sale  to  the  defendant.     If  the  defendant  in* 
tended  to  renounce  the  contract,  he  ought  to  have  given 
the  plaintiffs  distinct  notice  at  once  that  he  repudiated 
tbe  goods,  and  that  on  such  aday  he  should  sell  them 
by  such  a  person  for  the  benefit  of  the  plaintiff" 
Parker  v.  WaUis  (5  Ellis  &BL 21)  was  an  action  to 
recover  the  prioe  of  seed  sold  to  the  defendant;  and 
after  a  non-suit,  it  was  held  by  three  of  the  judges  of 
tbe  Queen's  Bench  in  England,  that  there  being  evi- 
dence to  go  to  the  jury  that  a  cargo  of  the  seed  was 
spread  out  thin   neither    because    it   was  hot  and 
mouldy,  nor  by  plaintiff's  authority,  there  was  evi- . 
dence  that  it  was  spread  out  thin  as  an  act  of  accept- 
ance, and  that  the  non-suit  was  wrong.     And  Lord 
Campbell  said,  "  To  make  an  acceptance  it  is  not  ne- 
cessHry  that  the  vendee  should  have  acted  so  as  to 
preclude  himself  from  afterwards  making  objection  to 
the  quality  of  the  article  delivered;  but  he  must  have 
done  something  indicating  that  lie  has  accepted  part 
of  the  goods  and  taken  to  them  as  owner.     This  may 
be  indicated  by  bis  conduct,  as  when  he  does  any  act 
which  would  be  justified  if  he  was  the  owner  of  the 
goods,  and  not  otherwise."     [Bail,  J. — In  that  case 
the  defeudaut  dealt  with  the   whole  of  the  cargo.] 
Undoubtedly;  but  if  the  seed  was  hot  and  mouldy,  the 
best  thing  he  could  do  with  it  was  to  dpixad  it  out. 
Another  case  of  the  sale  of  seed  will  be  relied  on  on 
tbe  other  side,  Poulton  v.  Lattimore  (9  Barnew  and 
Cres.  259);  but  seed  is  a  different  kind  of  subject- 
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matter  from  barley.  In  Gardner  r.  flbtrf  (2  Com. 
Bench,  N.  S.  340),  it  was  hold  that  where  goods  are 
sold  by  sample  the  handing  over  the  samples  to  the 
buyer  does  not,  in  the  absence  of  evidence  of  an  usage 
or  custom  to  the  contrary*  amount  to  a  delivery  and 
acceptance  of  a  part  of  the  thing  sold,  so  as  to  take 
the  case  out  of  the  17th 'section  of  the  Statute  of 
Frauds;  but  it  is  otherwise  where  the  buyer  draws 
samples  from  the  buik  after  he  has  purchased  the 
goods.  So  in  Lucy  v.  Monftct  (5  Exchequer  Rep. 
W.  S.  229)*  Baron  Bramwell,  in  giving  judgment 
says,  M  A  vendee  is  not  in  general  at  liberty  to  take 
more  than  a  reasonable  quantity  for  the  purpose  of 
trying  the  goods."  It  is  consistent  with  these  de- 
fences that  the  defendant  burned  far  more  of  the  bar* 
ley  than  was  necessary  into  useless  malt.  If  a  vendee 
keeps  goods  an  unreasonable  time,  or  does  more  than 
is  necessary  to  be  done  for  inspection  and  examina- 
tion, he  makes  the  goods  his  own  (Addison  on  Con- 
tracts, p.  242).  [Monahariy  C.  */.— The  principle 
involved  here  is,  did  the  defendant  exert  acts  of  own- 
ership which  be  had  no  right  to  exert?]  [Keogh,  J. 
^— Do. not  both  these  defences  aver  acceptance?] 

JK.  Ferguson,  (with  him,  Clarke,  Q.C.),  in  sup- 
port of  the  pleas.— Where  a  warranty  is  given  and 
goods  turn  oat  to  be  different  from  the  warranty,  the 
•pedal  contract  is  completely  gone;  accordingly,  the 
plaintiff  here  does  not  support  the  count  in  his  sum- 
mons and  plaint,  because  he  admits  the  truth  of  the 
pleas.  Boake  v.  M'Cracken,  (1  Ir.  J  or.,  N,  S.  207) 
•—is  an  authority  that  the  substance  of  these  special 
defences  could  be  given  under  a  defence  denying  the 
oontract.  [Monahan,  C.  J. — Boake  v.  M'Cracken* 
was  an  action  for  goods  sold  and  delivered,  and  the 
defendant  pleaded  that  no  goods  were  bargained,  sold, 
or  delivered  as  plaint  alleged;  and  myself  and  my 
trotter  Ball,  held,  that  under  this  plea  the  defendant 
could  peeve  that  the  sale  was  by  sample,  and  that 
the  goods  delivered  were  not  snch  as  were  contracted 
fcr.  Torrans  and  Jackson,  J.  J*  differed  from  this 
opinion,  irat  there  was  no  question  of  acceptance. 
Xhe  point  was  a  point  of  pleading.]  The  defendant 
might  Mve.iaenod  the  whole  of  this  cargo  into  malt. 
Suppose  it  the  case  of  so  much  as  would  have  made 
one  malting,  and  that  it  tamed  out  to  be  bad,  this 
action  would  not  lie;  the  plaintiff  could  recover  only 
a  quantum  vakbat,  provided  the  defendant  bad  do? 
rived  any  value,  bat  if  he  derived  none,  as  in  the 
present  instance,  then  the  party  breaking  the  coutract 
js  the  plaintiff,  In  Poultonv.  JkUtmore,  the  buyer 
sowed  part  of  the  seed  he  had  bought  and  sold  the 
residue,  and  yet  lie  was  allowed  to  show  at  the  trial 
that  it  did  not  correspond  with  the  warranty.  The 
plaintiff  in  that  case  had  an  element  in  ."his  favour, 
which  the  present  plaintiff  has  net,  so  that  this  is  a  ; 
stronger  case.  All  the  cases  are  collected  in  the  notes 
to  Cutter  v.  Powell,  (2  Smith's  Leading  Gases,  last 
ed-,  page  1);  at  page  22  the  editor  says,  u  The  ge- 
neral rule  being  thus  .established,  vml,  that  while  the  ! 
special  contract  remains  unperformed,  no  action  qf 
in debitatus assumpsit  can  be  brought  for  anything: 
done  under  it;  we  now  come  to  the  exceptions  from ' 
that  role.  The  first  of  them  consists  of  cases  in  which 
something  has  been  done  under  a  special  contract,  bat 
not  in  strict  accordance  with. the  terms  of  that  con- 


tract. Jn.such  a  ease  .the  .party  cannot  recover  the 
remuneration  stipulated  for  in  the,  contiact,  because 
he  .has  not  done  that  which  was  to  be  the  aoonsidera- 
tloq  for  it.  Still,  if  the  other  party  have  derived 
any  benefit  from  bis  labour,  it  would  be  unjust  to 
allow  him  to  retain  that,  without  paying  anything." 
The  old  rule  was  diametrically  opposite  to  this.  "  Thus 
it  was  held  in  Browne  v.  Davis,  (1794  cited  7  Kasfc 
479),  an  floto,  that  the  plaintiff  who  bad  agreed  to 
build  a  race-booth  for  twenty  guineas  was  entitled  to 
recover  the  whole  price,  although  the  booth  was  so 
badly  constructed  it  fell  down  daring  the  races,  and 
it  was  admitted  that  a  cross-action  would  He  against 
the  plaintiff"  Lord  KUenborough  in  a  subsequent 
case,  said,  "  I  now  consider  this  as  a  correct  rule,' 
that  if  there  has  been  no  beneficial  service,  there 
shall  bono  pay;  but  if  some  benefit  has  been  derived, 
though  not  to  the  extent  expected,  this  shall  go  to 
the  amount  of  the  plaintiff's  demand."  [Christian  J^ 
Though  the  barley  be  valueless  for  malting,  it  may  be 
of  some  value  for  other  purposes.]  Yes,  but  that  is 
not  the  test :  what  would  be  the  quantum  valebat  in  the 
case  of  a  poisonous  drug  bought  by  an  apothecary 
who  acts  upon  a  guarantee?  The  question  here  is, 
what  is  the  meaning  of  being  of  "  no  value?  "  In 
Tyt  v.  Fynmorsy  (3  Campbell,  462)— the  plaintiff 
was  not  allowed  to  show  that  the  goods  corresponded 
with  a  sample  exhibited  at  the  time  of  sale,  <the  sale 
having  been  by  description  in  a  written  contract.  In 
Street  v.  Blay,  (2  Bacnew.  &  AdoL,  463),  a  distinc- 
tion is  taken  in  the  case  of  executory  contracts. 
Where  an  article  sent  as  being  of  ,a, certain  quality  is 
never  completely  accepted  by  two  party  ordering  it,  -he 
may  return  it  as  soon  as  lie  discovers  the  defect,  pro- 
vided he  lias  done  nothing  more  in  the  mean  .time 
than  was  necessary  to  give  it  a  fair  trial  Lucy  v. 
MonjUt  is  reported  in  29  Law  Journal,  Ex.,  N.  S» 
110,  and  in  5  Exchequer  Rep^  N.  &,  229.  It  was 
the  case  of  a  cider-merchant  w^o  sold  to  the. defen- 
dant a  hogshead  of  cider  with  a  warranty.  A  hoga- 
aead  being  ^delivered,  it  was  /tapped  and  found  un- 
fit for  use.  The  defendant  at  oaoe  wrote  to  the 
plaintiff  that  the  little  he  had  aejd  waa -complained j& 
and  that  if  it  combined  to  be  so,  he  should  aave  ,to 
return  it.  JKo  notice  w<es  jfcafcsn  .of  this  letter  4br 
about  a  month,  during  which  period  the  defendant 
was  trying  to  sell  4t>  and  found  .it  unsaleable.  Ue 
then  wrcte  to  the  plaintiff,  proposing  to  jreUnm  the 
hogshead,  bat  :the  plaintiff  refused  to  assent  to  this, 
and  sued  the  defendant  for  the  price.  The  defendant 
paid. into  court  the  value  of  the  ,part  jhe  bad  used; 
and  he  was  held  not  liable  for  the  residue,  and  smbl$$ 
says  the  report,  that  bo  was  liable  for  none.  [Mona- 
han,  C.  «/U-Yoa  do  not  aver  the  residue  of  the  bar- 
ley to  be  of  no  value  at  all,  therefore  the  question 
on  the  pleading  is,  have  yon  accepted  it? J  User  of 
a  part  on  warranty  is  not  .acceptance.  [Christian,  J. 
-r-The  defect,  as  it  appears  to  me  is  .this:  It  is  con- 
sistent with  these  defences  that  yoa  .may  have  kept 
possession  of  the  barley  for  mo  nhs,  and  that  its  unfit- 
ness was  discoverable  by  the  sight*  the  taste,  the  smell. 
To  rescind  the  coutract  yon  must  have  returned  the 
goods  as  soon  as  you  discovered  their  unfitness.]  See 
also  Grqy  v.  Cms,  <6  Dowliog  and  fyland,  208); 
VKeU  v.  Smith,  (1  Starkie,  107)*— tie  observations 
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of  TindaJ,  C.  J.,  in  another  case  quoted  in  Dawson  v. 
CoUis%  (10  Com.  Bench  Rep.,  530). 

Jan.  25. — Mokahait,  0.  J.,  said,  the  court  would 
be  governed  in  their  judgment  by  the  case  of  Lucy  v. 
Moufllet  In  that  case  there  was  no  delay  on  the 
defendant's  part  in  letting  the  plaintiff  know  the  un- 
fitness of  the  cider  he  had  bought.  Bat  for  the  ac- 
quiescence implied  by  the  silence  of  the  latter  in  the 
defendant's  proposition  to  go  on  trying  to  sell  the  cider, 
it  is  clear  that  the  judges  would  have  held  the  subse- 
quent attempt  to  dispose  of  it,  extending  over  a 
month,  to  have  been  too  great  a  delay.  In  this  case 
of  Coventry  v.  M'Enery,  the  pleas  are  bad,  because 
they  do  not  aver  that  the  defendant  only  kept  the  bar- 
ley a  reasonable  time,  and  only  used  a  reasonable 
quautity. 

Demurrer  allowed* 


McCarthy  v.  Dgkovan,— Jan.  17. 

Executor  de  son  tori,   • 

Where  the  rightful  administrator  sues  an  executor,  de 
son  tort,  in  an  action  of  trover,  it  is  competent  to 
the  latter  to  give  evidence  of  lawful  payments  in 
mitigation  of  damages. 

This  was  an  action  of  trover  by  an  administratrix 
against  the  defendant,  who  had  dealt  with  the  pro- 
perty of  the  deceased.  The  feet  of  the  conversion  of 
the  good*  was  proved  when  the  defendant  proffered 
evidence  of  lawful  payments,  for  which,  as  executor 
de  son  tort,  he  would  have  a  right  to  be  recouped 
in  damages.  To  this  course  the  plaintiff  obje  ted, 
when  Keogh,  J.,  before  whom  the  action  was  tried, 
without  ruling  the  point,  decided  on  permitting  the 
evidence  to  be  given. .  The  evidence  proved  disburse- 
ments in  the  way  of  funeral  expenses,  &c,  which,  if 
allowed  the  defendant,  would  reduce  the  amount  from 
£100  to  9s.  6d.  A  verdict  was  then  had  for  the 
plaintiff  for  £100,  leave  being  reserved  to  have  it  re- 
duced to  one  for  9s.  6cL,  if  the  court  should  be  of 
opinion  that  the  evidence  was  properly  admissible,  or 
to  move  for  a  new  trial  Accordingly,  in  Michaelmas 
term,  1861,  a  conditional  order  was  obtained,  against 
which 

Serjeant  Sullivan  (with  him  Exham)  showed  cause. 
The  defendant  had  no  right  to  go  into  the  evidence ; 
there  is  no  plea  pleaded  of  plene  administravit.  In 
Mountfordr.  Gibson  (4  East.  441),  Lord  Ellenbo- 
rough  says,  and  you  will  observe  how  cautiously  he 
worded  his  remarks,  "  If  it  were  necessary  it  might 
be  fit  to  consider  whether  in  any  case  such  a  delivery 
of  the  intestate's  goods  to  a  creditor,  by  one  who  had 
no  lawful  authority,  would  be  a  bar  to  an  action  of 
trover  by  the  rightful  administrator.  In  trespass,  it 
is  only  said  that  such  payments,  if  made  by  executor 
de  son  tort  in  a  due  course  of  administration,  shall  be 
recouped  in  damages.  The  passage  cited  from  Mr. 
Justice  Butler's  Nisi  Prins  does,  indeed,  go  the  length 
of  saying  that  if  the  payments  made  by  executor,  de 
eon  tort,  amount  to  the  full  value  of  the  goods  sought 
to  be  recovered  in  the  action  of  trover,  the  plaintiff 
shall  be  nonsuited;  bnt  the  passage  in  Carthew,  re- 
ferred to  in  the  margin,  is  directly  contrary  to  that 


position,9'  WooUey  v.  Clarke  (5  Barnew  and  AkL 
744),  is  an  express  decision  on  the  point  now  before 
the  court.  There  the  defendant  bad  acted  as  executor 
under  a  will,  the  probate  of  which  was  afterwards  re- 
voked. A  second  will  of  later  date  was  proved ;  and 
the  defendant,  with  notice  of  the  second  will,  sold  the 
goods  of  the  deceased,  and  he  was  not  allowed  to  give 
in  evidence  payments  made  by  him  as  executor;  and 
it  was  held  tbat  the  rightful  executor  in  an  action  of 
trover  was  entitled  to  recover  the  full  value  of  the 
goods  sokl,  and  that  the  defendant  was  not  entitled, 
in  mitigation  of  damages,  to  show  that  he  had  admi- 
nistered the  assets  to  that  amount.  [Monakan,  C.  J. 
— I  have  an  indistinct  recollection  of  a  similar  point 
in  an  Irish  case.]  That  was  Oarrigan  v.  MuUowney 
(in  1  Irish  Law  hep:).  The  point  was  not  precisely  the 
same;  the  plaintiff  there  was  a  creditor.  There  is  a 
recent  case  of  Thompson  v.  Harding  (2  El.  &  BL  630). 
It  was  held  in  that  case  that  the  creditor  of  a  deceased 
person  may  retain  against  the  representative  of  the 
deceased  payments  made  to  him  out  of  the  assets  of 
the  deceased  in  due  course  of  an  administration  by  an 
executor  de  son  tort,  if  the  executor  de  son  tort  was 
really  actiug  as  executor,  so  that  the  creditor  might 
reasonably  suppose  him  to  be  the  representative.  At 
p.  634  there  is  a  note  of  Williams  on  Executors* 
quoted  where  he  comments  as  follows  on  WooUey  v. 
Clarke.  "  It  must  be  observed,  tbat  the  authorities 
in  favour  of  the  right  of  an  executor  de  son  tort  to 
recoup,  in  damages,  payments  made  in  a  due  course  of 
administration,  were  not  cited  in  the  argument  of  this 
case,  nor  was  the  point  mentioned.  Ideo  queers  whe- 
ther it  must  be  understood  as  overruling  them."  Wil- 
liams is  wrong  in  saying  the  point  was  not  raised;  it 
was  raised,  though  the  authorities  were  not  cited. 
WooUey  v.  Clarke  is  an  express  decision  upon  the  pre- 
sent point.  Most  mischievous  results  might  follow  if 
the  rightful  executor  could  be  taken  by  surprise  at  the 
trial  by  evidence  of  this  kind  in  mitigation  of  damages. 
Chatterton,  Q.C.  {with  him  Hickson)  in  support  of 
the  rule.  It  was  early  a  principle  of  our  law  that  an 
executor  de  son  tortt  is  entitled  to  credit  for  such  ex- 
penses as  the  present.  The  only  question  was,  whe- 
ther in  case  they  amounted  to  the  whole  of  the  assets, 
this  was  a  bar  to  the  action.  There  is  this  distinc- 
tion, that  when  an  executor  de  son  tort  is  sued  by  a 
creditor,  it  is  as  executor  generally,  and  he  may  plead 
plene  administravit;  bnt  when  sued  by  rightful  execu- 
tor or  administrator,  it  is  as  a  wrong  doer,  and  he  cannot 
plead  this.  Qraysbrook  v.  Fox  (Plowden,  282)  is 
an  old  case;  and  there  Walsh  said  if  the  defendant 
here  had  averred  that  the  administrator  had  aliened  the 
goods  to  him  for  a  certain*  sam,  and  bad  employed  the 
money  in  discharge  of  the  funeral  or  of  the  debts  of  the 
deceased,  or  about  other  things  which  an  executor  should 
be  forced  to  do,  there  the  sale  for  such  purposes  should 
not  be  avoided  opt  should  remain  indefeasible;  and 
the  reason  is»  because  by  the  commission  af  the  admi- 
nistration to  him  #by  the  ordinary,  who  was  ignorant 
of  the  testament,  he  had  a  color  of  authority,  though 
it  is  not  a  rightful  one;  and  he  that  has  the  right  suf- 
fers no  disadvantage,  although  he  be  bound  by  the  act 
of  the  administrator,  for  it  is  no  more  than  he  himself 
was  compellable  to  do;  and  the  administrator  having 
done  that  which  the  executor  himself  was  obliged  to 
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do,  his  act  shall  be  allowed  good,  because  the  execu- 
tor himself  la  thereby  freed  and  excused  from  the 
trouble  of  doing  it.  •  •  •  •  And  hereupon  he 
cited  the  case  of  Sands  r.  Peckam  (in  4  H.  7), 
where  the  defendant  was  not  allowed  to  plead  pay- 
ment of  usury,  because  it  was  but  a  thing  of  con- 
science. But  there  it  b  held  that,  although  he  wan 
not  executor  of  right  but  of  wrong,  yet  if  he  had  paid 
any  debt  due  by  specialty  or  other  thing  which  the 
law  will  force  the  executor  to  pay,  the  true  executor 
flborid  have  been  bound  by  it,  and  should  have  been 
obliged  to  allow  it,  because  the  other  was  compellable 
to  pay  it,  and  the  true  executor  bad  no  prejudice  by 
it,  forasmuch  as  he  himself  should  have  been  bound 
to  pay  it"  In  an  anonymous  ease  (12  Modern  Re- 
ports, 441),  Holt,  C.  J.,  says,  Though  an  executor 
de  son  tort  pays  debts  duly  with  all  the  assets  that 
come  into  his  hands,  yet  the  rightful  executor  shall 
maintain  trespass  against  him ;  but  he  may  give  such 
payment  in  mitigation  of  damages."  In  Parker  v. 
Kett  (12  Modern  Rep.  71),  Holt,  C.  J.,  in  giving  the 
judgment  of  the  court,  laid  it  down  that  an  executor 
de  son  tmi,  who  is  but  an  executor  ds  facto,  if  he  do 
lawful  acts  with  the  goods,  a*  paying  of  debts  in  their 
degrees,  it  shall  alter  the  property  against  the  lawful 
executor;  as  if  he  pay  just  and  honest  debts  the 
rightful  executor  shall  not  avoid  that  payme  it;  and 
yet  it  is  an  act  done  by  one  that  has  no  right.  It  is 
true  he  is  not  quit  against  the  rightful  executor,  but 
he  shall  maintain  trover  against  htm;  but  what  shall 
he  recover  in  damages?  Only  for  so  much  as  he  has 
misapplied,  and  all  thnt  he  has  well  applied  shall  be 
abated  in  damages."  In  Whitehall  v.  Squire  (Car- 
thew's  Rep.  104),  the  same  learned  judge  held  it  for 
law,  "  That  where  trover  is  brought  by  a  rightful  ex- 
ec a  tor  or.  administrator  against  an  executor  de  son 
tort,  he  cannot  plead  payment  of  debts,  &c,  to  the 
valoe,  Ac.,  or  that  he  hath  given  the  goods,  &c^  in 
satisfaction  of  the  debts,  because  no  man  ought  to  ob- 
trude himself  upon  the  office  of  another;  nevertheless, 
upon  the  general  issue  pleaded,  such  payments  shall 
be  recouped  m  damages."  And  in  Paget  v.  Priest 
(2  Term*  Rep.  100),  Boiler,  J.,  says,  "The  courts 
have  gone  thus  far,  that  if  an  action  be  brought  by  a 
rightral  administrator  against  an  executor  de  son  tort, 
whatever  may  have  been  disposed  of  in  the  course  of 
administration  as  by  paying  debts,  &c,  shall  be  al- 
lowed to  him  in  damages."  Mountford  v.  Gibson 
has  been  eked  on  the  other  side,  or  referred  to,  and  is 
virtually  an  authority  for  the  defendant  here.  And 
lastly,  in  Fysonv.  Chambers  (9  M.  &  W.  466),  Lord 
Abinger  says,  "  Now,  it  is  very  true,  if  an  action  had 
been  brought  in  trover  by  the  administrator  against 
the  executor  de  son  tort,  the  cases  have  decided  that 
an  executor  de  sen  tort  may  recoup  himself  in  damages 
for  ail  money  he  has  paid  bona  fids  on  account  of  the 
testator."  See  also  2  Bla.  Com.  508,  Bac  Abridg. 
B.  3,  title  Executor.  In  fact  the  only  authority  in 
the  plaintiff's  favor  ]&.  Woolley  v.  Clarke,  as  reported 
in  5  Barnew  6  Aid.;  and  your  lordships  have  already 
heard  the  estimate  of  it  in  Williams  on  Executors. 
But,  further,  there  was  no  such  question  decided  by  it 
as  that  now  before  the  court.  It  is  more  fully  re* 
ported  in  I  Dowling  &  Ryland,  409;  and  thin  other 
report  throws  some  more  light  upon  the  nature  of  the 


case;  for  the  facts  were  these,  that  the  defendant  not- 
ing under  a  will  which  appointed  him  executor,  pro- 
ceeded to  possess  himself  of  the  goods  for  the  avowed 
purpose  of  retaining  for  a  debt  due  to  himself,  and  he 
sold  with  notice  of  the  existence  of  a  subsequent  wilL 
And  in  Roscoe  on  Evidence,  last  ed.  p.  797,  it  is  ob- 
served, in  reference  to  it,  that  the  defendant  appeared 
to  have  acted  mala  fide.  \Monahan,  C.  J. — If  the 
report  in  Dowling  and  Ryland  be  the  true  one,  the 
case  amounts  to  no  more  than  that  an  executor  acting 
under  a  revoked  will,  or  under  no  will,  cannot  retain 
for  a  debt  due  to  himself;  not  that  he  cannot  get  cre- 
dit for  payments  made  to  third  parties.] 

Exham  m  reply—  Woolley  v.  Clarke  would  not,  in 
that  ease,  decide  any  point;  for  it  was  always  held 
that  an  executor  de  son  tort  cannot  retain  for  his  own 
debt  [Monahan,  C.  J. — It  being  always  understood 
that  an  executor  de  son  tort  cannot  retain  for  his  own 
debt,  Woolley  v  Clarke  may  have  decided  that  an 
executor  acting  under  a  revoked  will  was  in  no  better 
condition.]  In  Thompson  v.  Harding,  Coleridge,  J., 
said,  "  There  seems  to  be  a  distinction  taken  in  Boi- 
ler's Nisi  Prios,  48,  that  an  executor  de  son  tort, 
though  he  might  give  in  evidence  the  actual  sale  of 
the  deceased's  goods,  and  the  application  of  the  money 
in  payment,  could  not  retain  goods  not  actually  sold 
on  the  ground  that  he  had  made  payment  to  that 
amount."  This  doctrine  will  apply  here.  [Monahan, 
j  C.  J. — A  perfectly  valid  argument  if  you  were  suing 
in  detinue.]  So  we  are.  [Monahan,  C.  X— No; 
you  go  for  damages,  your  action  being  trover.] 

Jan.  25. — Monahan,  C.  J.,  delivered  the  judgment 
of  himself  and  his  brothers,  Ball  and  Eeogh,  Chris- 
tian, J.,  having  been  absent  when  the  case  was  ar- 
gued. After  repeating  the  facts,  he  said — The  Ques- 
tion here  is  if  an  executor  de  son  tort  can  give  evi- 
dence of  lawful  payments  in  mitigation  of  damages 
when  sued  by  the  rightful  executor  or  administrator 
in  an  action  of  trover.  It  is  admitted  that  such  pay- 
ments will  not  be  an  answer  to  the  action.  The  de- 
fendant has  qnoted  cases  dating  from  an  early  period, 
which  show  that  an  executor  de  son  tort  can  get  cre- 
dit for  such  debts  of  the  deceased  as  he  has  paid.  It 
is  admitted  that  he  cannot  retain  for  his  own  debt; 
and  it  is  also  admitted  that  he  cannot  get  credit  if  the 
debts  exceed  the  assets,  because  this  deprives  the 
rightful  executor  of  his  right  to  give  a  lawful  prefe- 
rence. Read  in  Williams  on  Executors,  at  p.  236, 
"  With  respect  to  the  liability,"  &c  On  the  other 
hand,  it  was  argned  by  the  plaintiff,  that  Woolley  v. 
Clarke  is  an  express  decision  the  other  way,  and  that 
we  were  bound  to  follow  it  rather  than  the  older  cases. 
What  were  the  facts  in  Woolley  v.  Clarke?  The 
deceased  had  made  two  wills,  and  in  both  appointed 
executors.  The  executor  acting  under  the  earlier  one 
possessed  himself  of  the  goods,  proved  the  will,  and 
proceeded  to  sell  the  deceased's  property;  and  this 
last  step  was  taken  after  he  bad  notice  of  the  subse- 
quent wilL  The  probate  of  the  first  will  was  then 
revoked,  and  the  rightral  executor  bronght  trover 
against  the  wrong  doer ;  and  according  to  the  margi- 
nal note,  it  was  held  that  the  latter  was  not  entitled, 
in  mitigation  of  damages,  to  show  he  had  administered 
assets  to  the  amount  sought  to  be  recovered.  Thus 
far  the  report  w  5  BaraewaU  and  AMerson.  Theoottn- 
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sel  who  showed  cause  against  the  conditional  order 
were  very  eminent;  and  in  the  judgment  a  distinction 
wae  taken  between  executors  and  administrators. 
The  authority  of  this  case  is  questioned  by  William*, 
because  the  cases  deciding  the  other  way  were  not  re* 
fenvd  to  in  the  argument.  To  us  it  seemed  very  odd 
that  neither  the  judges  nor  the  eminent- counsel  who 
were  engaged  in  it  should  have  referred  to  them.  Ac- 
cordingly, we  were  referred  by  the  defendant  to  ano- 
ther report  of  the  same  case  of  WooUey  v.  Clarke  (in 
1  Powling  &  Ryland,  409),  where  these  words  occur, 
"  in  order,  as  he  declared,  to  retain  his  own  debt" 
These  words  are  the  material  words.  The  judge  de- 
cided nothing  concerning  the  credits,  for  this  was  re- 
ferred to  an  arbitrator;  and,  for  anything  we  know  to 
the  contrary,  every  particle  of  the  monies  so' expended 
by  the  defendant  was  allowed  to  him.  The  point 
made  at  the  trial  was  not  the  point  stated  in  5  Barne- 
wall  &  Alderson;  it  was  something  eke,  Woolley  v. 
Clarke*  therefore,  no  longer  stands  in  our  way,  and  we 
are  free  to  follow  the  older  cases.  It  now  appearing 
by  affidavits  that  a  sum  of  £12  was  paid  by  the  de- 
fendant while  i he  deceased  was  yet  living;  and  the 
parties  agreeing  upon  the  am. unto,  we  shall  reduce  the 
verdict  for  £100  to  one  for  £12,  as  we  shall  not  in 
any  case  send  this  back  for  a  new  trial  Each  party 
will  abide  his  own  costs  of  the  motion. 

Bute  accordingly*. 


Court  of  £an&ru9tt£$r£it0olbeiu2+ 

CReported  by  John  Levey.  B»q.,  BcnistenaUaw  ] 

Re  John  O'Brien. 
Bill  of  sale— Execution  of  deed — Act  of  bankruptcy. 

A  creditor  of  the  bankrupt  had  notice  of  a  deed  of 
sale  executed  by  the  bankrupt  to  another  credi- 
tor, which  was  in  terms  a  conveyance  of  all  his 
stock  in-trade,  but  evidence  aliunde  was  given  that 
the  residue  of  the  bankrupt's  property  was  of  some 
value,  Held,  that  such  deed  of  sale  constituted  an 
act  of  bankruptcy. 

Held,  also,  that  die  first-mentioned  creditor  having 
had  notice  of  the  execution  of  that  deed,  had  notice 
qf  an  act  of  bankruptcy,  where  the  surrounding 
circumstances  were  sufficient  to  draw  an  inference 
that  the  bankrupts  property  had  been  substantially 
conveyed. 

Quare,  is  notice  of  an  execution  of  a  deed  by  a  trader 
notice  of  an  act  of  bankruptcy  where  the  deed,  on 
the  face  of  it,  does  not\  disclose  an  act  of  bank- 
ruptcy ? 

This  case  came  before  the  court  upon  charge  and  dis- 
charge) and  the  questions  for  consideration  might  be 
said  to  be  two,  namely —first,  whether  a  bill  of  a  sale 
by  the  bankrupt,  a  creditor  named  Bradley,  was  a 
fraudulent  preference;. secondly,  if  it  were  an  act  of 
bankruptcy  of  whioh  the  party  obtaining  the- bill  of 
sale  had  notice.  Korean,  Q.C.,  was  for  the  assignees 
and  Campion  for  the  creditor  seeking  to  uphold  the 
biU  of  sale. 

Kernan  relied  on  the  general  principles  of  law  thai 
govern*  etch 


Campion  cited  Linden  v.  Sharpe  (7  Scott's  N.  B. 
746);  Bird  v.  Bass  (6  M.&  G*  144);  Lackington 
v.  EUioU  (8  Scott's  N.  R.  746). 

Ltkch,  J.,  delivered  judgment — He  said  this  case 
is  before  me  on  the  charge  of  the  assignees,  respecting 
the  goods  of  the  bankrupt  taken  by  Daniel  Bradley, 
under  a  bill  of  sale  to  him  by  the  bankrupt,  executed 
the  1st  March,   I860.    The  charge  relies  on  three 
matters  as  giving  title  to  the  assignees— first,  thai 
this  bill  of  sale  was  a  fraudulent  preference;  second, 
that  it  was  an  act  of  bankruptcy;  and  third,  that  the 
posHession  under  the  bill  of  sale  was  not  taken  by 
Daniel  Bradley  until  the  17th  March;  and  that  pre- 
viously to  said  17th  March,  Daniel  Bradley  had  no- 
tice of  an  act  of  bankruptcy*  by  the  execution  of  a  bill 
of  sale  to  Muleahy  on  the  27  th.    The  discharge  I  need 
no  further  allude  to  than  to  say,  that  I,  on  the  facta, 
find  there  was  not  a  fraudulent  preference  by  the  exe- 
cution of  the  bill  of  sale  of  I  st  March.    1  further  find 
that  the  bill  of  sale  to  Muleahy  conveyed  all  the  pro- 
perty of  the  bankrupt,  and  wad  an  act  of  bankruptcy, 
and  that  Bradley  had  notice  of  the  bill  of  sale  to  Mul- 
eahy before  be  took  possession  of  the  goods  under  his 
bill  of  sale.    These  foots  being  so  found  by  me,  the  two 
questions  arise — first,  was  this  bill  of  sale  an  act  of 
bankruptcy;  and  second,  was  there  notice  of  an  net  of 
bankruptcy,  by  reason  of  the  notice  of  the  antecedent 
deed  of  the  27  February  to  Muleahy.   The  latter  ques- 
tion as  to  notioe  1  will  first  consider,  as  it  is  she  one 
opened  by  Mr.  Kernan  and  very  ably  discussed  by  Mr. 
Campion.    The  question  is  this: — A  party  has  notice 
of  a  deed  conveying  certain  properties  of  the  bankrupt, 
but  not  by  its  terms  professing  to  deal  with  his  whole 
property ;  but  it  appears  by  evidence  that  the  property 
dealt  with  was  his  whole  property,  and,  consequently, 
an  act  of  bankruptcy.    Does  notice  of  the  deed,  which 
was  an  act  of  bankruptcy*  amount  to  notice  of  an  net 
of  bankruptcy?  Now,  in  fact,  the  deed  was  an  net  of 
bankruptcy,  and  of  this  deed  the  dischargeant  had  no- 
tice, and  therefore,  in  fact,  he  had  notice  of  the  act  of 
bankruptcy.    But  the  notice  to  him  was  of  an  act 
which  was  not  necessarily  an  act  of  bankruptcy,  bat 
whieh  was  an  act  of  bankruptcy  in  the  cicmnstances 
under  which  this  deed  was  executed;  and.  the  efim, 
the  question  is,  in  such  a  case  as  this  must  the  notioe 
be  not  merely  of  the  deed,  which  is  an  act  of  bank- 
ruptcy, or  must  it  also  be  of  the  extraaecn*  ciroam- 
stances  which  must  exist  to  make  it  be  an  act  of  bank- 
ruptcy? A  colour  is  given  to  the  argument  by  the 
judgment  in  the  case  of  Linden  v*  Sharp,  cited  by  Mr. 
Campion,  but  that  is  at  beat  merely  negatively1  an 
authority  on  this  point;  and  in  this  esse,,  equally  as  in 
that  case*  I  think  the  very  dealing  in  this  casn-netwonti 
all  the  parties,  whereby  the  dischargeant  got  the  pri- 
ority conceded  to  him,  was  very  strong  evidence  here 
that  Muteahy's  deed  was  known  te  contain  *  transfer 
of  all  the  bankrupt's  property.  ^  It  is  always  dangerom 
to  introduce  metaphysical  distinctions  into  points  of 
law  operating  immediately  upon  the  common  sense  of 
men,  and  to  be  acted  on  by  them.    This  is  called  tbe 
operation  of  a  penal  enactment  against  dischargees*, 
i  cannot  so  consider  it.    Certain  ^ransattmne  are  ex- 
cepted oat  of  the  equitable  operation  of  the  bankrupt 
law:  that  l^. bona  fide  transactions— provided   tk» 
party  had  not  notice  of  an  act  of  bankruptcy;  and  it 
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is  part  of  the  care  of  one  claiming  the  benefit  of  this 
exception  to  be  clear  of  knowledge  of  the  act  of  bank- 
ruptcy committed.     In  this  case,  as  a  fact,  I  do  not 
think  he  was  clear  of  this  knowledge.    Admittedly,  in 
argument,  he  had  knowledge  of  the  act  which  is  an 
act  of  bankruptcy;  and  I  think  it  is  far  safer  to  hold 
that  knowledge  of  the  act  is  enough,  without  raising 
the  qaestion  whether  he  knew  alt  the  concurrent  cir- 
cumstances— a  thing  hard,  indeed,  to  establish  in  most 
cases  against  a  party,  and  with  respect  to  which  he 
has,  by  the  notice,  a  means  of  inquiry  for  his  own  pro- 
tection in  acting.     If,  then  I  had  to  decide  the  case 
on  the  point  argued  chiefly — by  knowledge  of  the  deed 
of  the  27th  March — I  would  hold  he  had  notice  of  an 
act  of  bankruptcy;  but  I  further,  in  fact,  find  he  had 
notice  of  the  circumstances  making  it  an  act  of  bank- 
ruptcy, and  this  is  my  principal  ruling,  as  in  the  case 
cited.    In  what  I  have  said,  I  state  grounds  for  my  rule 
irrespective  of  the  .other  question,  which  Is  a  curious 
one.     The  deed  of  27th  February  now,  it  appears,  con- 
veyed all  the  property  of  the  bankrupt,  was  an  act  of 
bankruptcy,  and  defeated  the  title  conferred  thereby. 
The  deed  of  the  1st  March  dealt  with  only  a  part  of 
that  property,  and,  therefore,  only  dealt  with  a  part  of 
what  was,  antecedently,  the  property  of  the  bankrupt; 
but  jet  it  is  contended  that,  though  a  subsequent  and 
weak  title,  it  is  to  prevail  against  the  title  in  the  as- 
signees by  reason  of  the  elder  title  being  displaced.     If 
the  deed  of  27th  February  mils  by  reason  of  its  con- 
veying all  the  property,  I  do  not  see  how  the  deed  of 
1st  March,  if  operative  at  all,  must  not  convey  all  the 
property  of  the  bankrupt,  and  I  cannot  see  why  a  title 
against  the  elder  deed,  then  vesting  the  property  in 
the  assignees,  can  be  defeated  by  a  subsequent  act  of 
the  bankrupt,  who  had  himself  validly,  as  far  as  he  was 
concerned,  parted  with  all  property  in  these  goods. 
However,  it  is  not  necessary  I  should  decide  this  ques- 
ion;  it  was  not  argued  befo-e  me;  and  I  now  merely 
make  this  reference  to  it  that  it  may  not  appear  I  ac- 
quiesced in  the  view  that  in  the  circumstances  of  the 
case  the  discbargeants  could  have  a  title.     I  make  no 
decision  as  to  this  point  now,  but  I  rule  that  the  charge 
ants  are  entitled  to  recover  the  £100  received  from 
the  produce  of  the  sale,  and  the  £35,  about  which 
there  is  no  dispute*    I  give  nothing  by  way  of  damages 
here,  but,  of  course,  the*  costs  must  be  paid  by  dia- 
chargeant  as  consequent  on  my  decision  against  him. 


Court  of  Cfmiueri?. 

[WESTMINSTER] 

tBtportcd  by  C  H.  Ketne  and  Tfaomn  Bwwfcihinir,  ttqn.. 

Bsckjubds  v.  QixmAxm—Jan,  1 1. 

Insolvency — u  Order  and  disposition"— Assignment 
of reversionary  tnterest— Notice  to  solictors  of  trus- 

Netiot  of  the  assignment  of  a  reversionary  interest 
given  to  solicitors  of  trustees,  was  held  by  Stuart,  F. 
G.  to  be  a  sufficiently  good  notice  to  the  trustees  them- 
selves,  so  as  to  take  the  property  out  oj  the  order 
and  disposition  of  the  assignor  at  the  time  of  hie 
insolvency,  although  such  notice  had  been  sent  prior 


to  the  insolvency,  and  not  for  the  express  purpose  of 
being  communicated  to  the  trustees.  On  appeal  the 
decision  (Law  Times  5,  N.S~>  A\6),  was  affirmed* 
This  was  an  appeal  from  a  decree  of  Stuart,  V.  C, 
made  on  the  hearing  of  the  cause,  and  dated  Nov.  W, 
1861.  The  appeal  was  presented  by  Walter  Evans 
.Gledstanee,  one  of  the  defendants.,  and  the  qaestion 
raised  was  as  to  the  sufficiency  of  a  notice  to  the  trus- 
tees of  a  settlement  and  will  of  an  assignment  by  wty 
of  mortgage  of  certain  reversionary  interests  by  the 
cestuis  que  trust,  so  as  to  take  the  property  assigned 
by  him  out  of  his  order  and  disposition  at  the  time  of 
his  insolvency.  The  bill  was  filed  by  Edward  Henry 
Rickards,  for  the  purpose  of  obtaining  a  decree  of  fore 
closure  in  respect  of  the  reversionary  interest  of  Thomas 
Evelyn  Venables.  Under  a  settlement,  dated  2nd 
Sept.  1 889,  he  was  entitled  to  a  vested  reversion  in 
one-fourth  of  a  sum  of  £15,000,  expectant  on  the 
death  of  his  mother,  unless  she  should  direct  the  con- 
trary, or  on  her  second  marriage.  He  was  also  entitled, 
under  the  will  of  his  father,  proved  on  the  10th  July, 
1837,  to  a  tested  reversion  expectant  on  the  death  of 
his  mother  (and  after  payment  thereout  of  the  sum  of 
£1,000,  as  by  the  will  directed)  in  one-fourth  part  of 
the  sum  of  £1,050,  stock,  then  standing  in  his  father's 
name  in  the  books  of  the  East  India  Company,  and 
also  in  one-fourth  part  often  shares  in  the  Globe  Insur- 
ance Office,  also  then  standing  in  the  name  of  his  father. 
By  a  deed,  dated  the  14th  April  1860,  Mr.  Venables 
assigned  the  said  three  reversionary  interests  to  the 
defendant,  Elisabeth  Seriven,  by  way  of  mortgage  to 
secure  repayment  of  £500,  and  interest.  On  the  30th 
Jnly,  1859,  being  indebted  to  the  plaintiff,  Edward 
Henry  Rickards  in  the  snm  of  £500,  and  interest,  Mr. 
Venables  further  charged  the  said  reversionary  in- . 
terests  with  that  sum,  by  the  following  instrument  in 
writing:— 

"29,  LincolnVinn- fields,  30th  July  1859. 
••Sir, — In  consideration  of  you  this  day  lending  me 
the  sum  of  £  150,  and  of  my  being  already  indebted  to 
you  in  the  sum  of  350£,  I  hereby  charge  and  make  , 
liable  to  you  all  my  estate,  right  and  interest  under 
the  will  of  my  late  father,  and  under  the  settlement 
made  on  the  marriage  of  my  father  and  mother,  with 
the  due  payment  thereof  with  interest,  and  I  engage 
and  undertake  to  make  and  execute  to  you  any  more 
formal  or  other  mortgage  security  which  you  may  be 
advised  to  require  of  me;  and  I  authorise  and  empower 
yon,  if  you  think  it  necessary  for  your  own  interest,  to 
pay  off  the  existing  mortgage  of  500L,  due  thereon  to 
Messrs.  Bridges  and  Son  or  their  client,  and  to  take  an 
assignment  thereof  and  generally  to  act  in  the  pre- 
mises in  my  name.  "  T.  Evelyn  Venables. 
"To  E.  E  Rickards,  Esq.,  LincwlnVum-neida." 

On  the  15th  June,  I860,  the  estate  and  effects  of 
Mr.  Venables  became  vested  in  the  defendant  Walter 
Evans  Gledstanes  as  assignee  in  insolvency.  The  bill 
prayed  that  an  account  might  be  taken  of  what  was  doe 
to  the  above-named  defendant,  Elizabeth  Seriven  for  . 
principal  and  interest  upon  her  said  mortgage,  and -that 
her  costs  might  be  taxed;  and  that  upon  payment  by 
the  plaintiff  to  the  defendant  of  what  should  be  found 
due  to  her  for  such  principal,  interest  and  costs,  as  the 
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Court  should  direct,  she  might  be  ordered  to  reassign 
to  the  plaintiff;  also  that  an  account  might  be  taken 
of  what  was  doe  for  principal  and  interest  on  the  mort- 
gage of  the  plaintiff,  and  that  the  defendants  Glcdstaues 
and  other  incumbrancers  subsequent  to  the  plaintiff 
might  be  decreed  to  pay  to  the  plaintiff  the  amonnt 
which  should  be  found  to  be  so  due,  together  with  his 
costs  of  the  suit,  by  a  short  day,  or  in  default  thereof 
that  the  said  last- mentioned  defendants  and  all  persons 
claiming  under  them,  might  be  foreclosed.    The  as 
signee  in  insolvency,  by  his  answer,  said  that  to  the 
best  of  his  information  and  Relief  no  notice  of  the  as- 
signment to  the  plaintiff,  or  of  the  charges  or  alleged 
charges  of  the  other  defendants,  was  ever  given  to  the 
trustees  of  the  settlement  of  the  2nd  Sept  182;*,  before 
the  arrest  of  the  insolvent,  and  he  submitted  that  as 
against  such  of  the  alleged  incumbrancers  as  had  not 
given  notice  to  the  said  trustees  before  the  insolvent's 
arrest,  the  said  reversionary  interests  were  in  the  order 
and  disposition  of  the  insolvent  at  the  time  of  his  in- 
solvency, and  that  they  were  not  entitled  to  any  charge 
as  against  him,  the  assignee.    The  plaintiff  deposed 
that  early  in  July,  1859,  Mr.  Venables  called  and  re 
quested  deponent  to  lend  him  35CML  in  anticipation  of 
a  larger  loan  which  he  was  then,  negotiating  with  a 
'  reversionary  interest  society,  upon  the  security  of  his 
reversionary  interest  under  the  settlement  of  the  2nd 
Sept  1829,  and  under  the  will  of  his  father;  and  Mr. 
Venables  then  represented  to  deponent  that  Messrs. 
Bridges  and  Son  wore  solicitors  for  the  trustees  of  the 
settlement,  "  and  that  the  said  trustees  and  their  said 
solicitors  were  aware  that  he  was  about  to  borrow 
money  upon  the  security  of  his  said  reversionary  in- 
terests."    Mr.  Venables  then  showed  deponent  a  letter 
from  Messrs.  Bridges  and  Son,  dated  28th  Juue  pre- 
ceding, to  him,  in  which  they  said,  "  We  have  seen 
the  solicitors  of  the  reversionary  company  of  which 
yon  are  desirous  of  borrowing  money  on  your  rever- 
sion, and  we  think  on  the  whole  that  it  may  be  your 
beat  course  to  raise  money  in  that  quarter  rather  than 
from  an  individual.    We  are  given  to  understand  that 
an  insurance  on  your  life  will  not  be  required,  and  that 
the  office  will  be  satisfied  with  an  assurance  of  the 
goodness  of  the  trust  securities  without  going  to  the 
expense  of  investigating  the  titles  of  the  mortgaged 
estates... ...If  you  should  still  determine  to  raise  money 

of  the  office,  we  will  not  object  to  furnish  necessary 
information,  and  produce  the  trust-deeds."  The  plain- 
tiff also  deposed  that  he  requested  his  managing  clerk 
to  take  the  above  letter  to  Messrs.  Bridges  and  Son, 
and  to  make  enquiries.  The  clerk  deposed  that  on  the 
6th  July  he  accordingly  saw  Mr.  Bridges,  sen.,  and 
was  informed  by  him  that  the  statements  made  by  Mr. 
Venables  were  correct,  that  the  firm  of  Bridges  and 
Son  did  act  as  solicitors  for  the  trustees  of  the  said 
settlement,  and  had  in  their  possession  the  deeds  re- 
lating to  the  trusts  as  the  trustees9  solicitors.  On  the 
same  day  deponent  informed  the  plaintiff;  and  the  plain- 
tiff deposed  that  in  consequence  of  this  information  he 
advanced  the  two  sums  of  350L  and  \50L  On  the 
1st  Oct  1859,  the  plaintiff  wrote  to  Messrs.  Bridges 
and  Son  in  these  terms:  "I  have,  as  I  mentioned  to 
yon  at  the  Accountant-General's  office,  a  claim  of  5QQL, 
and  to  secure  which  I  have  an  equitable  charge; "  and 
a  correspondence  ensued,  in  the  course  of  which  Messrs. 


Bridges  and  Son  spoke  of  the  plaintiff's  debt  as  being 
"  well  secured,"  and  as  held  "  upon  a  reversionary  in- 
terest of  ample  amount"  On  the  3rd  Nov.  1859,  a> 
copy  of  the  letter  of  the  30th  July  1859,  was  sent  by 
the  plaintiff  to  Messrs.  Bridges  and  Son.  ^  The  incnm- 
branoers  subsequent  to  the  plaint  sent  in  notice  of 
their  claims  to  Metsrs.  Bridges  and  Son  on  the  20th 
Oct  and  the  31st  Dec  1 859  respectively.  Thus  there 
was  abundant  evidence  of  notice  having  been  given  to 
the  solicitors;  but  with  respect  to  the  trustees  them- 
selves, a  letter  was  put  in  evidence,  written  on  behalf 
of  Mrs.  Venables,  one  of  the  trustees  and  executors  of 
the  will,  which  stated  that  "to  the  best  of  her  recol- 
lection she  had  no  notice  that  her  son  Mr.  E.  Venables 
had  assigned  to  him  any  sum  of  money  or  his  interest 
in  his  father's  will,  and  that  she  had  been  all  along  per- 
fectly ignorant  of  her  son's  affairs."  The  Bev.  Mr. 
King,  the  other  surviving  trustee  of  the  will,  also  said 
that  he  had  never,  to  his  knowledge,  received  any  no- 
tice whatever,  either  verbal  or  written,  from  Mr.  Rick- 
ards.  Mr.  Start,  who  was  the  sole  surviving  trustee 
uuder  the  settlement,  said  that  he  had  no  recollection 
of  any  notice  in  writing  being  served  on  him  relating 
Ho  the  plaintiff's  security,  but  on  cross-examination  he 
admitted  that  he  had  beard  of  Mr.  Venables  trying  to 
raise  money  on  the  reversion  rf  the  fund  of  which  he 
was  trustee;  he  said  that  Messrs.  Bridges  and  Son  had 
told  him  that  Mr.  Venables  had  raised  money  on  his 
reversion.  Witness  was  not  aware  of  any,  except  to 
Miss  Scriven  and  Mr.  Bickards.  He  had  no  positive 
recollection  of  the  amount  of  the  sum  due  to  Mr.  Rick  - 
ards.  He  was  not  aware  that  Messrs.  Bridges  and 
Son  told  him  that  Mr.  Rickards  had  advanced  money 
previous  to  the  bill  being  filed.  Stuart,  V.  a  on  the 
cause  coming  on  upon  motion  for  decree,  held  that  the 
notice  to  the  trustees  by  the  plaintiff  was  sufficient 
The  defendant  Walter  Evans  Gledstanes  thereupon 
brought  the  present  appeal 

Bacon,  Q.C.  and  GUI  appeared  for  the  plaintiff! 

Malins  Q.C.  and  Freeling  for  the  defendant  Gled- 
stanes. 

C.  H.  Keen*  for  the  defendant  Robson,  a  judgment- 
creditor. 

W.  D.  Gardiner  appeared  for  the  defendant  WLV 
liam  Hudson  Hand,  another  judgment-creditor* 

Cases  cited:—  Ttlbits  v.  George,  5  Ad.  &  EL  107 
— 115;  Foster  v.  Blackstone*  1  Myl.&K.297;  D*- 
ranePs  Trusts,  W.  R.  1859-1860, 33;  Exports  Car- 
bis,  re  Croggon,  reported  in  a  note  to  Exports  Wat- 
kins,  re  Kidder,  1  Mont  &  Ayr.  693,  n.  ;  re  Barr's 
Trust,  1  K.  &  J.  219-234;  Exports  BouUon,  1  D© 
G.  &  Jo.  163;  Smith  v.  Smith,  2  C.  &  M.  231 ;  a.  c. 
4  Tyr.  52. 

The  Lord  Chahcellor,  without  hearing  a  reply, 
said  he  was:  clearly  of  opinion  that  he  ought  to  affirm 
the  decree  of  the  V.  C.  It  could  not  be  denied  that 
the  question  for  the  court  to  decide  was  open  to  dif- 
ficulty. The  law,  as  settled  by  decision,  had  not  do- 
fined  the  nature  of  the  notice  to  be  given;  it  was  al- 
ways, therefore,  opeu  to  argument  whether  the  notice 
given  in  each  particular  case  was  sufficient  The  law 
required  no  definite  form  of  notice,  and  his  Lordship 
knew  of  no  rule  except  that  the  notice  to  be  given 
must  be  clear,  and  it  must  be  shown  to  have  arrived, 
or  that  it  might  be  reasonably  presumed  to  hate  ar- 
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rived,  at  the  bands  of  the  party  for  whom  it  was  in- 
tended. It  bad  been  laid  down  that  notice  to  the  soli- 
citor of  trustees  moat  be  taken  to  be  notice  to  the 
trustees  themselves.  The  solicitor,  however,  to  whom 
notice  was  so  given  most  be  the  solicitor  for  the  trus- 
tee* acting  in  the  particular  matter  at  the  time  of  the 
service  of  the  notice.  His  Lordship  thought  that  it 
was  clearly  established  by  the  letters  of  Messrs. 
Bridges  and  Son,  particularly  the  letter  of  October, 
that  those  gentlemen  were  de  facto  the  solicitors  for  the 
trustees  in  the  matter  of  the  trust,  and  that  the  letter 
written  by  the  plaintiff  was  addressed  to  them  in  that 
capacity,  and  with  full  knowledge  that  they  were  such 
solicitors.  It  was  a  clear,  distinct  and  valid  notice  to 
the  trustees.  The  petition  of  rehearing  moat  therefore 
be  dismissed  with  costs. 


Court  of  t£ueen'0  Seiuf)* 

Ripctodby  Walter  M.  Boorke.  E»q.,  Barriitar-at-Law. 

Belfast  Water  Commissioners,    appellants;    W. 
Girdwood,  bespondent. — Jan.  14. 

Writer  Supply  Act,  3  Vict.,  c  79,  construction  of— 
Meaning  of  the  word  "inhabitant" — Twenty 
gears1  acquiescence— Jurisdiction  of  superior  court 
under  20  j*  21   Vict,,  c  43. 

Wkenpublic  works  had  been  constructed  under  powers 
given  by  the  3  Vict,  c  79,  to  Commissioners  ap- 
pointed jor  that  purpose,  and  the  inhabitants  of 
Belfast  had  acquiesced  for  twenty  years  in  the  man- 
ner in  which  they  were  executed  and  conducted, 
Held,  that  they  were  thereby  precluded 'from  suing 
the  Cornmissioners,  and  recovering  the  penalties  im- 
posed on  them  in  that  behalf 

Held  also,  that  a  filtering  basin  which  adjoins  the 
town  basin,  though  with  a  different  level,  was  a 
portion  of  the  town  basin  within  the  meaning  of  the 
3  Via.  c  79. 

Held  also,  that  the  Court  of  Queen's  Bench  had  juris- 
diction to  hear  the  appeal  under  the  20  4r  21  Vict., 
i  43,  notwithstanding  the  provisions  of  the  3  Vict, 
c.  79,  s.  146. 

Held  also,  per  Hayes  J.,  that  the  term  "  inhabitant " 
in  the  3  Vict,  c.  79,  does  not  necessarily  mean 
resident  inhabitant 

This  was  a  case  stated  by  the  justices  of  the  peace  at 
the  Belfast  Petty  Sessions  for  the  opinion  of  a  superior 
court,  pursuant  to  20  &  21  Vict,  c  43.  The  respon- 
dent had  sued  the  Belfast  Water  Commissioners  un- 
der the  3  Vict,  c.  79,  and  sought  to  recover  the 
penalties  therein  given,  because  that,  on  the  7th  day 
of  February  last,  the  said  Commissioners  failed  to  keep 
charged  with  water  at  such  pressure  as  the  town  ba- 
sin would  afford,  the  whole  main  pipes  belonging  to 
them  within  the  limits,  &c  It  was  first  complained 
that  the  Commissioners  did  not  keep  the  mains  in 
Bedford-street  full  on  the  night  in  question,  on  which 
night  a  destructive  fire  had  occurred  in  that  street; 
bat,  it  being  contended  on  their  behalf  that  the  pipes 
in  Bedford-street  w,ere  not  mains  at  all,  but  service 
pipes,  the  respondent' abandoned  this  part  of  his  com- 
plaint, but  insisted  that  he  ws*  entitled  to  the  penal- 


ties sued  for,  on  the  ground  that  the  mains  were  not 
laid  into  the  town  basin,  and  consequently  were  not  sup- 
plied with  water  at  such  pressure  as  the  town  basin 
would  afford.  On  this  head  the  magistrates  convicted, 
and  awarded  the  penalties  accordingly.  On  the  evi- 
dence, which  was  given  before  them,  it  appeared  that 
there  were  three  basins — an  upper  one,  a  middle  one, 
called  the  town  basin,  and  a  lower  one  called  the  clear- 
water  basin  ;  that  the  mains  were  supplied  from  the  clear- 
water  basin,  which  was  often  called  the  town-basin; 
that  the  middle  basin  was  usually  called  the  town 
basin,  and  was  on  a  higher  level  than  the  dear-water 
basin,  and  that  the  middle  basin  gave  a  variable 
pressure,  being  sometimes  as  low  as  the  clear- water 
basin,  which  gave  a  constant  pressure,  and  that,  if 
the  mama  had  been  connected  with  the  middle,  they 
would  have  become  choked  with  mud,  and  would 
give  dirty  water.  The  parliamentary  plans  were  not 
produced,  but  the  engineer  who  diew  them,  and  who 
had  constructed  the  works,  proved  that  the  clear- 
water  basin  was  not  marked  upon  the  copy  of  said 
plan  produced,  that  details  were  not  generally  marked 
out  in  parliamentary  plans,  and  that  the  clear-water 
basin  was  part  and  a  necessary  adjunct  of  the  town 
basin,  the  former  being  seven  feet  below  the  latter;  that 
the  pipes  were  of  a  larger  bore  than  had  been  originally 
intended,  and  afforded  as  large  a  supply  as  if  smaller 
ones  were  laid  into  the  middle  basin ;  that  his  plans 
had  not  been  carried  out  in  their  integrity,  but  that 
he  had  intended  originally  to  supply  the  town  directly 
from  a  clear-water  basin;  that  the  town  basin  and 
clear-water  basin  were  not  one  and  the  same  thing* 
The  respondent  was  the  owner  of  premises,  not  dwell- 
ing houses,  in  Bedford-street,  rated  at  the  two  penny 
rate.  He  carried  on  business  in  these  premises,  but 
resided  beyond  the  limits  of  the  town  as  comprised 
within  the  limits  of  the  Act. 

W.  D.  Andrews  (with  him  Law,  Q.C.,)  for  the 
appellants,  argued  on  the  construction  of  3  Vic^  c 
79,  s.  129,  that  the  word  inhabitant  meant  resident 
inhabitant;  that  the  distinction  between  occupiers  and 
inhabitants  was  shown  by  the  special  ratiog  in  section 
95  for  buildings  and  dwelling  houses,  and  that  it  was 
further  established  by  as.  68,  70,  90,  91.— Bex  v. 
Nicholson  (12  East,  330,)  43  EL,  c  2,  s.  1.  The  14th 
section  of  the  Act  under  which  this  action  was 
brought,  provided  for  such  immaterial  errors  as  the 
omission  of  the  clear- water  basin  from  the  plan.  The 
plan  shows  the  area  within  which  the  works  were  to 
be  constructed,  and  -gives  a  margin  of  100  yards. 
No  levels  were  specified ;  the  town  basin,  therefore, 
is  the  basin  from  which  the  town  is  supplied.  In  order 
to  bind  the  Commissioners  to  any  particular  detail, 
express  words  to  that  effect  must  be  used  in  the  Act— 
North  British  Railway  Company  v.  Todd  (12  CL  6 
Fin.  722);  Hodges  on  Railways,  465). 

A.  M.  Porter,  contra. — The  court  bad  not  juris- 
diction to  hear  this  case,  for  the  provisions  of  the 
146th  section  are  not  negatived  by  the  20  &  21  Vict-, 
c  43,  s.  10.  Previous  exemptions  from  the  jurisdic- 
tion of  the  court  holds  against  subsequent  affirmative 
and  general  enactments,  though  not  against  subsequent 
negative  enactment— Bex  v.  Pugh  (1  Doug.,  188). 
(The  court  held  they  had  jurisdiction.)  It  is  not  ne- 
cessary to  prove  the  complainant  to  be  an  inhabitant 
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because  any  one  may  sue  under  the  129th  section  of 
the  3  Vict.,  c.  79.  That  section  refers  to.  the  reco- 
very of  other  penalties  when  directing  the  manner  in 
which  the  penalty  here  soed  for  is  to  be  recovered, 
and,  by  the  143rd  section,  any  person  can  recover 
other  penalties.  The  respondent  was*  as  a  ratepayer, 
sufficiently  an  inhabitant  within  the  meaning  of  the 
Act  The  objection  that  the  respondent  is  not  a 
resident  inhabitant  is  merely  formal,  and,  therefore, 
by  the  1 46th  section,  that  objection  is  not  to  quash 
the  action.— Bex  v.  Mashiter  (6  \a.  &EI.  153);  At- 
torney-General v.  Parker  (3  Atk.,  677);  Attorney- 
General  v.  Forster  (10  Ves.,  .336);  Coke,  2  Ins- 
tates, 702.  An  owner  is  a  person  entitled  to  the 
rent — a.  109*  An  owner  or  occupier  is  called  an 
inhabitant  in  the  129th  section;  therefore,  an  owner 
is  an  inhabitant  whether  he  reside  or  not;  and,  by 
the  129th  section,  any  person  occupying  premises 
and  paying  water  rates  is  an  inhabitant  It  has  been 
argued  that  the  Commissioners  have  a  right  Jo  erect 
what  works  they  like,  but  this  would  go  to  prove 
that  they  might  keep  the  pipes  charged  at  any  pres- 
sure, though  the  town  basin  had  a  definite  existence 
under  the  Act,  which  the  clear-water  basin  had  not. 
The  Commissioners  are,  by  the  14th  section,  bound 
by  the  jnap  and  plan,  and  section  16  specifies  the 
limit  of  deviation  from  the  plan;  but  the  clear- water 
basin  not  having  been  mentioned  in  the  plan  was 
illegally  erected. 

Lbfbot,  C.J.— This  action  is  late,  and  there  are 
no  grounds  to  sustain  it  The  inhabitants  of  Belfsst 
acquiesced  in  the  construction  of  the  works  for  over 
twenty  years. 

(?3bien,  J. — The  first  charge  brought  against  the 
appellants  was,  that  there  was  no  water  in  the  mains 
in  Bedford-street  on  the  night  in  question.  This  was 
afterwards  abandoned,  and  they  were  charged  with 
not  keeping  the  mains  charged  with  water  at  the 
specified  pressure..  This  has  not  been  proved  agaiust 
them.  It  has  been  shown  that  the  mains  were  uot 
laid  to  the  basin  generally  called  the  town  basin,  but 
it  does  not  appear  from  the  Act  that  the  dear-water 
basin  is  not  the  town-basin.  The  pressure  in  the 
town  baiin  is  sometimes  greater  than  that  in  the  clear- 
water  basin,  bnt  there  is  no  evidence  to  prove  that  it 
was  less  on  the  night  of  the  7th  of  February.  More- 
over, the  inhabitants  had  acquiesced  for  more  than 
twenty  years. 

.  Hatus,  J. — Two  objections  to  the  decision  of  the 
magistrates.  First,  that  the  complainant  was  not  an 
inhabitant  I  think  he  was,  and  that  the  word  inha- 
bitant does  not  necessarily  mean  resident  inhabitant, 
bat  means  an  occupier  of  rateable  premises.  Secbndly, 
that  the  charge  of  not  keeping  the  mains  charged  at 
such  pressure  as  the  town  basin  would  afford,  is  suffi- 
ciently answered  by  the  fact  of  the  mains  being  laid 
into,  the  clear-water,  basin.  Bat  what  is  the  tdwn 
basin?  Power  is  given  to  the  Commissioners  under 
the  Act  to  erect  receivers  as  well  as  basins.  A  basin 
is  a  collection  of  water  from  which  the  pipes  draw 
their  supply;  a  receiver  is  a  collection  of  water  from 
which  the  basins  draw  their  supply.  The  upper  and 
middle  basius  are  inure  receivers;  the  lower  one  is 
the  owu  basin.  The  town  basin  is  specified  for  the 
purpose  of  ha%ing  an  equable  pressure,  bnt  this  can 


only  be  had  from  the  lower  basin,  which  is  the  town 
basin.  Even  allowing  it  to  be  clear  that  originally 
the  lower  basin  was  not  the  town  basin,  acquiescence 
for  twenty  years  is  sufficient  to  establish  it  as  the 
town  basin. 

Fitzgerald,  J.— I  give  no  opiuion  as  to  whether 
the  respondent  is  an  inhabitant  withiu  the  meaning 
of  the  Act.  The  point  to  be  decided  is,  what  is  the 
town  basin  f  I  take  it  that  both  the  lower  basins  are 
bnt  one.  The  Act  directs  the  supply  to  be  taken 
from  the  town  basin,  and  the  principal  object  being 
to  give  wholesome  water,  the  supply  of  water  in  the 
case  of  fire  was  only  secondary.  The  Commissioners 
have  given  as  wholesome  water  as  they  could  at  the 
highest  possible  pressure. 

Conviction  quashed. 

Law,  Q.C.,  applied  for  the  costs  Tor  appellant  on 
the  authority  of  VenabUs,  appellant;  Hardtmanj 
respondent  (4  Eng.  Jar..  N.S,  1 108). 

jPorter  resisted  the  application  because  of  the  strong 
opinion  of  the  magistrates  as  to  the  culpability  of  the 
Commissioners. 

No  cods  wereghm. 

Agent  for  the  plaint Hf—R  Casaidy. 
Agents  for  the  defendant— H.  &  W.  Seeds. 


Be  John  Paul,  an  insolvent. — Jan*  31. 

Insolvent —  Warrant  oj  commitment —  Remand — Irish 
Bankruptcy  and  Insolvency  Act,  1857. 

Where  the  warrant  for  commitment  of  an  insolvent 
debtor*  who  was  admitted  to  baU  previous  to  the 
hearing,  but  had  been  m  custody  under  a  ca.  sa. 
issued  by  the  creditor  who  opposed  his  discharge, 
was  silent  on  the  causes  for  which  it  was  awarded— 
Held,  that  a  writ  of  habeas  corpus  did  not  lie. 

A  conditional  order  for  a  habeas  corpus  had  been 
obtained.  John  Paul,  the  insolvent,  was  arrested 
under  a  ca.  so.  for  £93  1  Is.  10<L,  at  the  suit  of 
Francis  Wallace,  on  the  1 1th  of  January,  nis  peti- 
tion in  insolvency  was  filed  on  the  18th  of  Septem- 
ber, and  at  the  hearing,  which  was  on  the  24th  of 
October,  1861,  his  discharge  was  opposed  by  Wallace. 
At  an  adjourned  heariug  on  the  7th  January,  1862, 
his  discharge  was  again  opposed  by  Wallace,  and  the 
following  warrant  was  usued  by  the  chairmau:— 
44  Upon  adjudication  it  is  ordered,  that  the  said  insol- 
vent shall  be  remanded  and  detained  in  jour  custody 
at  the  suit  of  Francis  Wallace,  the  detaining  creditor, 
for  the  period  of  ten  calendar  months,"  Ac  The  or- 
der oh  which  the  warraut  was  made,  stated  the 
grounds  upon  which  the  decision  was  founded  in  these 
words — "In  the  matter  of  John  Paul,  remanded  for 
ten  calendar  months,  for  having  fraudulently,  and 
with  the  intent  of  diminishing  the  sum  to  be  divided 
among  his  creditor*,  made  away  with  his  property." 
It  appeared  from  the  affidavit  of  Wallace  that  an  ap- 
plication to  the  Queen's  Bench  for  a  habeas  corpus 
niade  on  the  23rd  November,  1861,  was  refused  with 
costs,  and  that  a  similar  application  had  been  refused 
by  the  Court  of  Bankruptcy  and  Insolvency. 
/.  Hamilton  moved  that  the  conditional  order  for  a 
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writ  of  habeas  corpus  to  issue  to  the  sheriff  of  Donegal 
and  governor  of  the  goal  of  Iiflbrd,  to  have  before 
the  court  the  body  of  said  J,  Paul,  together  with  the 
day  and  cause  of  his  having  been  taken  and  detained, 
be  made  absolute.  The  insolvent  could  not  be  detained 
under  the  warrant,  and  there  was  no  other  authority 
for  keeping  him  in  custody. — Berry's  Case  (7  Lr. 
Jur.,  164);  King  v.  Clerk  (1  Salkeld,  348);  Paley 
on  Convictions,  278;  Comyn's  Digest,  Imprisonment 

Jf.  Harrison)  contra,  cited  Ex  parte  Knight  (2 
Mees,  ft  Welsby,  106;  fl.0.  13  Jur.  Eng*  606);  Irish 
Bankruptcy  and  Insolvency  Act,  1857,  see.  229,  &c 

Lkfrot,  C.  J. — We  refuse  the  motion.  The  order 
justifies  the  jailor  in  detuning  the  insolvent  The  in- 
solvent must  blame  his  own  folly  for  having  to  pay 
the  costs. 

O'Bbisk,  t— The  effect  of  issuing  the  habeas  cor- 
pus would  be,  that  we  should  remand  the  insolvent 
He  must  be  considered  as  in  custody  under  the  joint 
operation  of  the  co.  ml,  and  the  order  of  the  chairman. 

Hates,  J. — Berry's  com  has  no  bearing  on  the 
present  one;  it  was  well  decided  under  the  3  and  4 
Vic^  but,  since  then,  there  has  been  a  meterial  change 
in  the  law,  and  the  order  of  the  court  is  sufficient  au- 
thority to  the  jailor.  If  we  issued  the  writ  of  habeas 
corpus,  and  that  the  jailor  returned  the  warrant  of 
the  7th  January,  1862,  it  would  be  an  improper  re- 
turn—the return  should  be  the  order  of  the  court  as 
it  appears  in  the  court  books.  This  may  not  be  in 
the  custody  of  the  jailor  perhaps,  but  that  is  immate- 
rial; an  attested  copy  of  the  record  of  the  court  would 
be  enough  for  him.  Having  all  the  circumstances 
before  us,  we  see  that  no  good  could  come  from  issu- 
ing the  habeas  corpus;  we  are  satisfied  that  the  in- 
solvent is  not  illegally  in  custody,  and  it  would  there- 
fore be  improper  to  Issue  the  writ 

FrrzoiBALD,  J. — If  the  warrant  be  defective  it  is 
bad;  but  if  the  order  be  bad,  the  insolvent  remains 
in  custody,  for  the  custody  under  the  ca.  so.  was  never 
changed. 

M otion  refused. 

Agent  for  the  inaolrent— H.  M'Cay. 

Agents  for  the  detaining  creditor— Hayden  and  Rogaa. 


Court  of  Common  #taw. 

CRtported  by  J.  Fldd  Jobmton,  Ei*.  Bantater.aft.Law.3 

Embight  v.  Pbohoter  Insurance  Company.— Jan.  25. 

Ptwtice— Plaintiff  changing  his  own  venue. 

The  court  will  change  the  venue  on  the  application  of 
the  plaintiff  when  he  accounts  satisfactorily  Jor 
having  laid  it  in  a  place  different  from  that  to  which 
he  wishes  it  to  be  transferred*  the  defendant  failing 
to  exhibit  such  a  preponderance  of  convenience  as 
would  have  induced  the  court  to  change  it,  suppos- 
ing it  to  have  been  originally  laid  where  the  plain- 
tiff now  seeks  to  have  u\ 

U  this  case  the  Promoter  Life  Assurance  Company 
were  sued  for  the  amount  of  a  policy  effected  on  the 
life  of  one  Crosbie.  The  venue  had  been  laid  in 
Dublin. 

Clarke,  Q.<7.  (with  htm  Sidney),  moved  on  the 
part  of  the  plaintiff!  that  the  venue  be  changed  from 


the  county  of  the  city  of  Dublin  to  the  county  of 
Kerry— The  summons  and  plaint  is  in  the  ordinary 
form;  and  the  pleas  put  in  by  the  defendants  allege 
that  untrue  answers  had  been  given  to  the  queries  of 
the  Company  at  the  time  that  the  proposal  was  made. 
They  state  the  deceased  was  represented  not  to  have 
been  afflicted  with  any  disorder  calculated  to  shorten 
life,  whereas  he  was,  in  feet,  afflicted  with  spitting  of 
Mood,  with  consumption,  with  dropsy,  and  with  disease  of 
the  liver;  in  short,  it  appears  that,  with  the  exception 
of  half  a  doaen  fetal  complaints,  he  enjoyed  ordinary 
health.  To  the  question  whether  the  deceased's  habits 
were  sober  and  temperate,  it  had  been  replied  that  he 
did  not  drink  more  than  a  gentleman  usually  drank. 
The  plaintiff's  affidavit  states  that  he  had  a  life  inte- 
rest in  lands  purchased  by  him  for  the  life  of  Crosbie; 
that  the  defendants  have  paid  to  him  the  amount  of 
another  policy  effected  by  him  on  the  same  life;  that 
Crosbie  constantly  resided  in  the  county  of  Kerry  dur- 
ing his  life;  that  all  the  material  witnesses  in  the  pre- 
sent action  reside  there;  and  that  the  plaintiff  laid 
the  venue  in  Dublin,  never  expecting  that  these  de- 
fences would  be  put  in,  or,  indeed,  that  the  action 
would  be  defended  at  alL  - 

Hatniu\  for  the  defendants,  opposed  the  motion. 
There  is  more  in  the  pleas  than  has  been  stated  to  the 
court  We  allege  that  the  plaintiff  tried  to  insure  the 
life  of  the  said  Crosbie  in  other  offices,  and  that  it 
will  be  necessary  to  bring  over  some  of  the  officers  of 
these  English  Companies.  It  is  with  a  view  to  this 
that  the  plaintiff  asks  to  have  his  venue  changed. 
The  widow  of  Crosbie  resides  in  Dublin,  and  so  does 
the  agent  of  the  Britannia  Insurance  Company,  whom 
we  propose  to  examine.  The  Clerk  of  the  Hanaper 
Office  can  prove  that  the  deceased  was  twice  dismissed 
from  the  commission  of  the  peace  for  intemperance. 
We  do  not  say  that  a  fair  trial  cannot  be  had  in  the 
county  of  Kerry;  but  we  suggest  that  not  so  fair  a 
trial  is  likely  to  be  had  in  a  county  in  the  country,  the 
defendants  being  a  public  company.  When  the  plain- 
tiff has  laid  the  venue  he  has  no  right  to  seek  to 
change  it. 

Monahan,  C.  J. — The  defendants  in  this  instance 
have  not  made  a  case  sufficient  to  change  the  venue 
to  the  county  of  the  city  of  Dublin,  supposing  it  to 
have  been  originally  laid  in  the  county  of  Kerry.  This 
being  so,  and  the  plaintiff  having  accounted  for  his 
laying  it  in  Dublin,  by  saying  that  he  did  not  expect 
that  the  action  would  be  defended,  we  think  the  venue 
ought  to  be  changed.  As  regards  the  stereotyped 
representations  concerning  fair  trials  not  being  had  in 
a  particular  county,  we  cannot  listen  to  them.  The 
plaintiff  will  have  no  costs  of  the  motion;  the  defend- 
ant's costs  to  be  costs  in  the  cause.  [It  was  arranged 
by  consent  that  the  venue  should  be  changed  to  the 
county  of  the  city  of  Cork.] 

Bub  accordingly. 


Bristow  v.  Brown.— Jan.  26. 

Pleading— Demurrer— Equitable  Defence. 

In  an  action  against  the  maker  of  a  promissory  note, 
it  is  competent  to  him  to  pleaa\  by  way  of  equitable 
defence  that  the  note  in  question  wag  made  in  con- 
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Mention  of  recovering  back  securities  which  had 
been  deposited  with  the  plaintiff  by  the  defendant 
on  account  of  a  bill  of  exchange,  of  which  the 
defendant  was  the  acceptor,  the  plaintiff  represent' 
ingtothe  defendant  at  the  time  of  the  deposit  that 
the  defendant  was  then  liable  upon  the  bill  of  ex- 
change,  when,  in  fact  he  was  not  liable,  owing  to 
'  the  intervenient  acts  of  the  plaintiff. 
This  was  an  action  by  one  of  the  directors  and  re- 
gistered public  officers  of  the  Northern  Bankiog  Com- 
pany to  recover  from  the  defendant  the  amount  of 
two  promissory  notes  for  £150  6&  2d.  each,  and 
both  bearing  date  the  10th  October,  I860,  the  one 
to  ran  for  three  months,  the  other  for  sis  from  that 
date.  The  defendant  pleaded  by  way  of  equitable  de- 
fence, that  in  May,  1857,  one  James  Maxwell 
drew  a  bill  of  exchange  for  £510,  and  that  the  de- 
fendant accepted  it  for  the  accommodation  of  the  said 
James  Maxwell  and  as  his  surety,  and  that  the  said 
James  Maxwell  endorsed  the  said  bill  to  the  North- 
ern Banking  Company,  and  that  at  the  time  when  it 
was  so  endorsed  the  Northern  Banking  Company  had 
notice  and  knowledge  that  the  defendant  was  a  surety, 
and  had  accepted  the  said  bill  for  the  accommodation 
of  the  said  James  Maxwell,  and  took  said  bill  with 
such  notice  and  knowledge;  that  the  said  Northern 
Banking  Company  without  the  knowledge  and  con- 
sent of -defendant,  and  for  a  good  and  valuable  con- 
sideration agreed  with  the  said  James  Maxwell,  to 
give  and  did  give  to  the  said  James  Maxwell  time  ad- 
ditional, and  beyond  the  time  for  which  the  said  bill 
of  exchange  had  to  run  for  payment  of  same;  that 
on  the  9tb  of  March,  1859,  the  defendant  was  ap- 
plied to  by  thejattornies  for  the  said  Northern  Banking 
Company,  who  were  also  attornie*  for  the  plaintiff 
for  payment  of  the  amount  of  the  said  bill  of  ex- 
change, when  the  said  attornies  represented  to  the 
defendant  that  he  was  then  liable  upon  the  said  bill, 
and  proposed  to  him  to  deposit  certain  title-deeds 
with  the  said  Northern  Banking  Company,  as  a  se- 
curity for  the  payment  of  same,  which  he  accordingly 
did;  that  in  October,  I860,  the  defendant  applied  to 
have  his  title-deeds  returned  to  him,  which  the  at- 
tornies for  the  said  Northern  Banking  Company  re- 
fused to  do,  except  upon  the  payment  of  £150  npon 
account,  and  on  condition  that  the  defendant  would 
give  his  promissory  notes  for  the  balance  of  the  said 
bill,  both  of  which  he  did,  and  that  the  notes  so 
given  are  the  notes  in  the  summons  and  plaint  men- 
tioned ;  that  the  defendant  never  knew  till  after  the 
commencement  of  this  action  that  additional  time 
had  been  so  given  to  the  said  James  Maxwell,  and 
that  there  was  no  consideration  for  the  said  promis- 
sory notes,  nor  for  the  deposit  of  the  title- deeds  by 
the  defendant  with  the  said  Northern  Banking  Com- 
pany. To  this  plea  the  plaintiff  demurred  on  the  fol- 
lowing grounds :— I.  Because  it  appears  from  this  de- 
fence that  the  defendant  received  sufficient  considera- 
tion for  the  promissory  notes.  2.  Because  the  said 
defence  does  not  disclose  a  state  of  facts  upon  which 
a  Court  of  Equity  would  absolutely  and  uncondi- 
tionally enjoin  the  plaintiff  not  to  sue  the  defendant 
on  foot  of  the  said  promissory  notes. 

Joy,  Q-C-,  (with  him  May),  in  support  of  the  de- 
murrer.—This  ca»e  is  peculiar.      In  all  the  English 


cases  which  will  be  relied  on  as  containing  precedents 
for  this  plea,  your  Lordships  will  find  the  words 
44  fraudulent,"  "untrue,"  or  *4  misrepresentation  * 
occurring.  They  are  not  here.  There  ought  to  be 
an  averment  that  the  plaintiff  could  have  recovered 
from  the  principal  debtor.  Sueh  an  averment  is  in 
the  English  cases.  How  is  the  defendant  prejudiced 
by  giving  additional  time  to  James  Maxwell?  Neither 
does  the  plea  allege  that  the  representation  of  liability 
was  made  with  the  privity  of  the  Bank.  To  come 
within  the  cases  there  must  have  been  a  misrepresen- 
tation of  fact,  and  this  is  not  stated  in  the  piea.  In 
MUnes  v.  Duncan  (6  Barn.  &  Cres.,  671),  Eayley, 
J.,  says,  "  If  a  party  pay  money  under  a  mistake  of 
the  real  facts,  and  no  laches  are  impotable  to  him, 
(in  respect  of  his  omitting  to  avail  himself  of  the 
means  of  knowledge  within  his  power)*  he  may  re- 
cover back  such  money;"  bat  here  the  defendant  waa 
guilty  of  laches.  What  existed  to  prevent  hint  from 
going  to  James  Maxwell  to  ascertain  his  liability? 
It  would  prove  rerj  injurious  to  the  commercial  com- 
munity if  it  were  decided  that  the  holder  of  a  btM  » 
not  only  bound  to  make  no  misrepresentation,  but 
also  bound  to  volunteer  information.  Sheate  v.  Beale 
(1 1  Adol.  &  El.,  983)— decided  that  duress  of  goods 
was  no  ground  for  avoiding  an  agreement.  Is  there 
such  a  state  of  things  here  as  would  induce  a  Court 
of  Equity  to  issue  an  injunction  without  any  further 
information?  By  giving  his  title-deeds  the  defendant 
places  the  Northern  Banking  Company  in  a  different 
condition  from  that  in  which  they  were.  They  might 
then  have  sued  him,  and  it  might  then  have  appeared, 
if  this  defence  had  been  set  np,  that  the  Bank  had 
reserved  its  rights  against  the  surety,  or  that  the 
surety  had  waived  the  point.  There  is  a  considera- 
tion for  these  notes  on  the  lace  of  this  defence.  The 
plaintiff  gave  something  to  the  defendant,  whicb/he,  at 
the  time,  considered  valuable  on  the  faith  of  these  notes, 
and  there  is  no  fraud  imputed,  and  he  cannot  excuse 
a  breach  of  the  promise  by  alleging  that  the  thing 
given  up  was  not  of  the  value  he  had  supposed* 
Haigh  v.  Brooks  (10  Adol.  &  EL.  309)— The  fact 
that  the  notes  were  for  three  and  six  months,  respec- 
tively, and  the  degree  to  which  this  tied  up  the  Bank 
amount  in  themselves  to  a  consideration.  Counsel 
referred  to  Strong  v.  Foster  (17  Com.  Bench,  201); 
Smith  v.  MonteUh  (13  M.  &  W.,  427);  Cornfoot  v. 
Fowke  (6M.&  W.,  358). 

Andrews,  Q.C.,  (with  him,  Pigot),  contra. — This 
is  a  good  equitable  defence.  Pooley  v.  Harrwtine, 
(7  El.  &  Black.,  431);  JDavies  v.  Stainbank  (6  De. 
Gex.,  Macnaghten  and  Gordon,  679)- — In  the  latter 
case  indorsees  of  bills  of  exchange  as  a  security  for 
|  a  floating  balance  due  on  the  accounts  between  them, 
and  the  drawer  had  notice  that  the  acceptor  was  a 
surety  for  the  drawer.  They  afterwards  entered  into 
an  agreement  with  the  latter,  that  the  existing  debt 
should  be  liquidated  by  the  drawer,  building  for  them 
certain  ships,  and  should,  in  the  meantime,  be  se- 
cured by  a  policy  of  assurance,  and  it  was  held  that 
time  was  thus  given  to  the  principal  debtor,  and  that 
the  surety  was  released  in  equity,  if  not  at  law  also; 
and  that  he  might  iustitute  a  suit  for  equitable  relief, 
and  an  injunction  to  restrain  the  proceedings  at  law, 
whether  he  could  or  could  not  use  by  way  of  defence 
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in  such  an  action  the  giving  of  time  to  the  drawer, 
and  Knight  Brace,  V.  C.,  says,  at  page  689,  "  If, 
then,  this  agreement  became,  as  I  think  it  did,  bind 
ing  on  Messrs.  Stainbank  and  B.  Davies,  it  had,  io 
my  opinion,  the  effect  of  discharging  the  plaintiff,  if 
not  both  at  law  and  in  equity,  at  least  in  eqnity, 
from  responsibility  to  Messrs.  Stainbank  on  the  bills, 
unless  the  plaintiff  assented  to  it;  for  it  did  not  re- 
serve to  the  creditors  liberty  to  proceed,  as  they 
otherwise  might  have  done  against  him.9'  Time  given 
to  a  principal  is  not  a  snspension  of  the  remedy  against 
the  surety,  it  is  an  absolute  discharge.  See  the  ob- 
servations of  Vice-ChanceUor  Wood  in  Newton  v. 
Chariton  (2  Drewry,  pp.  337  and  338),  and  the  de- 
cisions of  Lord  Eldon  there  referred  to.  Strong  v. 
Foster  baa  been  relied  on  on  the  other  side,  but  there  the 
truth  of  the  plea  was  not  proved ;  the  facts  did  not 
amount  to  showing  that  time  had  been  given  to  the 
principal  debtor.  In  equity  it  is  competent  to  a  surety 
to  show  he  is  a  surety,  although  apparently  a  princi- 
pal on  the  face  of  the  instrument  Skip  y,  Huey  (3 
Atkyn.  90);  Reynolds  v.  Wheeler  (30  Law  Journal, 
Com.  Pleas,  N.  &,  350,  observations  of  Williams,  J.) 
A  person  who  is  compelled  to  pay  money  in  order  to 
obtain  the  possession  of  deeds  to  which  he  is  entitled, 
may  recover  the  amount  as  money  had  and  received. 
Harriot  v.  Hampton  (2  Smith's  Leading  Cases,  356), 
and  the  notes.  Gibbon  v.  Gibbon  (13  0.  B.v  205); 
Oates  v.  Hudson  (6  Excheq.,  346);  see  also  Close  v. 
Phipps  (7  Man.  &  Gr.,  586);  Mutual  Loan  Fund 
Association  v.  Sudlow  (28  Law  Journal,  N.  S.,  C.  P. 
108);  Rawlins  v.  Wickham  (3  De  Gex.  and  Jones, 
304). 

Jan.,   30. — Monahan,  C.  J.,  repeated  the  facts 
and  proceeded. — The  first  qnestion  which  arises  here 
ia  this,  supposing  an  action  brought  upon  the  original 
bills  of  exchange  and  not  on  these  promissory  notes 
against  the  defendant,  would   the  plaintiff's  giving 
time  to  the  principal  debtor  without  the  knowledge  of 
the  defendant  amount  to  au  equitable  plea?     It  is  a 
general  rule  in  courts  of  equity  that  if  the  holder  of 
a  bill  of  exchange,  takes  away  any  of  a  surety's  re- 
medies or  any  of  his  rights,  he  thereby  parts  with 
his  own  right  of  action,     1  his   is  the  general  rule, 
and  has  not  been  questioned  at  the  bar.     It  is  un- 
necessary now  to  consider  whether  the  present  plea 
would  be  a  legal  defence  to  an  action  on  the  original 
bill     Davies  v.  Stainbank  was  a  case  decided  by  the 
Highest  authority  short  of  the  House  of  Lords.     Let 
us  look  at  the  facts  of  it.    The  endorsees  of  certain 
bills  of  exchange  entered  into  an  agreement  with  the 
drawer,  to  liquidate  the  debt  by  building  ships,  and 
by  a  policy  of  assurance,  they  knowing  that  the  ac 
ceptor  waa  a  surety  only,  and  without  acquainting 
him  with  this  step,  they  afterwards  bring  an  action 
against  him,  and  recover  the  amount  of  the  bills, 
upon  which  he  discovers  this  agreement  for  the  first 
time,  and  files  his  bill  for  au  injunction  to  restrain 
execution  in  the  action,    and  the  Vice-Chancclior 
makes  the  order  and,  on  appeal  to  the  Lords  Justices, 
it  is  confirmed.     Again  in  Pooley  ▼.  Harradine  (7 
EL  &  Black.  431) — the  defendant  pleaded  in  an  ac- 
tion on  three  promissory  notes,  that  he  made  them 
as  the  surety  only  of  John  Harradine,  and  that  save 
as  aforesaid  there  was  no  consideration  for  them  of 


which  the  plaintiff  had  knowledge,  and  that  without 
the  knowledge  or  consent  of  defendant  for  a  good  and 
valuable  consideration  he  gave  time  to  the  principal 
debtor,  and  npon  demurrer  to  this  plea  judgment  was 
given  for  the  defendant,  and  the  plea  was  held  a  good 
equitable  plea.    There  was  then  a  good  equitable  de- 
fence to  an  action  on  the  original  bills  in  this  instance. 
We  have  next  to  inquire  if  the  relation   in  which 
Brown  stood  to  the  plaintiff  is  altered  by  the  subse- 
quent facts.    The  application  by  the  solicitors  of  the 
Bank  for  payment  is  an  application  on  the  part  of  the 
Bank,  and  they  represent  to  the  defendant  that  he  is 
still  liable  on  the  bills.     It  has  been  truly  said  that 
there  is  no  allegation  in  this  plea  that  the  representa- 
tion was  falsely  made,  bnt,  without  doubt,  their  prin- 
cipals, the  Bank,  must  have  known  the  nets  of  the 
case,  and  knowledge  of  the  principal  is  knowledge  of 
the  agent;  this  representation,  therefore,  is  as  in- 
jurious to  the  Bank  and  as  beneficial  to  Brown  as  if 
made  by  the  directors  themselves.  Thirdly,  and  these 
things  being  so,  can  any  one  doubt  that  a  Court  of 
Equity  would  relieve  the  defendant  if  he  filed  a  bill 
for  relief?    Not  only  so,  but  had  he  brought  trover 
for  these  title-deeds,  he  would  have  been  entitled  to 
recover  them.     If  money  is  paid  under  a  mistake  of 
facts  it  can  be  recovered.    In  Milnes  v.  Duncan  (6 
Barn.  &  Cros.  67 1 ) — a  bill  of  exchange  was  drawn 
in  Ireland  upon  the  stamp  required  by  law,  which  was 
less  in  amonnt  than  the  stamp  required  for  such  a  biff 
drawn  in  England:  the  indorsee  who  was  really  not 
liable  on  it  paid  the  amount  of  it  to  the  holder  in 
ignorance  of  the  fact  that  it  had  been  drawn  in  Ire- 
land, and  it  was  held  that  he  might  recover  it  back 
in  an  action  for  money  had  and  received,  and  in  giv- 
ing judgment,    Bayloy,   J.,  makes  the  reservation 
about  laches,  which  has  been   cited  at  the  bar,  he 
says,   "  If  no  laches  are  imputable  to  him,  (in  re- 
spect of  his  omiting  to  avail  himself  of  the  means  of 
knowledge  within  his  power), "  bnt  this  case  came 
under  the  consideration  of  the  Court  of  Exchequer, 
in  Kdly  v.  Solari  (9  M.  &  W.,  54)— and  this  reser- 
vation was  entirely  discarded  by  Parke,  B.,  in  his 
judgment,  and  by  the  whole  court.    In  that  case  an 
Insurance  Company  had  paid  the  amount  of  a  lapsed 
policy,  forgetting  at  the  time  that  it  was  so  lapsed, 
and  though  uousuited  in  a  trial  to  recover  it  back,  the 
court  granted  a  new  trial,  and  Parke,  B^  says,  "I 
think  that  where  money  is  paid  to  another  under  the 
influence  of  a  mistake,  that  is,  npon  the  supposition, 
that  a  specific  fact  is  true,  which  would  entitle  the 
other  to  the  money,  bnt  which  fact  is  untrue,  and  the 
money  would  not  have  been  paid  if  it  had  been  known 
to  the  payer  that  the  fact  was  untrue,  an  action  will 
lie  to  recover  it  back,  and  it  is  against  conscience  to 
retain  it;  thongh  a  demand  may  be  necessary  in  those 
cases  in  which  the  party  receiving  may  have  been  ig- 
norant of  the  mistake.     The  position  that  a  person  so 
paying  is  precluded  from  recovering  by  laches,  in  not 
availing  himself  of  the  means  of  knowledge  in  his 
power,    seems,  from  the  cases  cited,  to  have  been 
founded  on  the  dictum  of  Mr.  Justice  Bayley,  in  the 
case  of  Milnes  v.  Duncan,  and  with  all  respect  to 
that  authority,  I  do  not  think  it  can  be  sustained  in 
point  of  law.     If,  indeed,  the  money  is  intentionally 
paid,  without  reference  to  the  truth  or  falsehood  of 
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the  fact,  the  plaintiff  meaning  to  waive  all  inquiry 
into  it,  and  that  the  person  receiving  shall  have  the 
money  at  all  events,  whether  the  fact  be  true  or  false, 
the  latter  is  certainly  entitled  to  retain  it;  but  if  it  is 
paid  nnder  the  impression  of  the  truth  of  a  fact 
which  is  untrue,  it  may,  generally  speaking,  be  re- 
covered back,  however  careless  the  party  paying  may 
have  been,  in  omitting  to  use  due  diligence  to  inquire 
into  the  fact"  On  the  authority  of  these  cases  it  is 
impossible  to  doubt  that  a  court  of  equity  would  re- 
lieve this  defendant,  and  also  that  trover  would  lie 
for  the  title-deeds.  It  remains  to  be  seen  if  the 
Northern  Banking  Company  are  entitled  to  sue  on 
promissory  notes  given  for  the  recovery  of  these  deeds. 
Several  cases  establish  that  if  a  party  pay  money, 
though  with  a  knowledge  of  all  the  facts,  in  order  to 
get  back  his  own  property,  he  can  recover  the  money. 
So  Wakefield  v.  Newton  (6  Q.  B.,  276).— In  that 
case  the  mortgagor  of  certain  lands  paid  the  expenses 
of  the  mortgagee's  attorney  under  protest,  in  order 
to  get  his  deeds  back,  and  it  was  held  he  could  re- 
cover them  in  an  action  for  money  had  and  received 
against  the  attorney;  and  this  case  is  important,  be- 
cause Lord  Denman,  in  giving  judgment,  corrects  his 
own  previous  judgment  in'  Skeate  v.  Beale.  The  same 
point  was  more  recently  decided  in  Gibbon  v.  Gibbon 
(13  0.  B.,  205),  and  Oates  v.  Hudson  (6  Exchequer 
Rep.,  346),  and  the  case  of  BeU  v.  Gardiner  (4 
Man.  &  Grainger  1 1)— differs  very  slightly  from  the 
present  There  a  bill  of  exchange  was  endorsed  by 
the  defendant  for  the  accommodation  of  the  drawer, 
and  afterwards  altered  iu  a  material  point  with  the 
consent  <rf  the  drawer,  and  when  the  bill  was  at  ma- 
turity, the  holder  made  a  demand  upon  the  defendant 
who,  ignorant  of  the  alteration,  though  he  .had  ample 
means  of  knowing  it,  gave  the  holder  a  promissory 
note  for  the  amount  of  the  bill  and  expenses;  and  it 
was  hold  a  good  defence  to  an  action  on  the  note  that 
at  the  time  the  defendant  gave  it,  he  was  not  aware 
of  the  alteration  in  the  bilL  The  present  case  is 
'  stronger,  because  of  the  misstatement  This  is  there- 
fore a  good  equitable  defence,  and  so  there  must  be 
Judgment  for  the  defendant* 

— ♦—    , 

Court  ot  €xtf)tqutt. 

(Btportcd  by  t  &  Haute,  B^..  BrrirtT-at.Uw.J 

Dexter  v.  Cost. — Nov.  13. 

Weighmaster — Oath  taken  after  appointment — 52nd 
Geo.  3,  c.  134 — Disturbance — Damages* 

Where  D.  was  appointed  to  the  office  of  weighmaster* 
of  the  town  of  T.*  under  the  52nd  Geo.  3,  c  134, 
til  October*  1859,  but  did  not  take  the  oath  pre- 
scribed  by  the  statute  till  April,  1860,  and  C.  opened 
a  weigh-house  in  the  same  town*  enticed  away  DSs 

,  customers,  and  took  the  fees  allowed  by  the  statute— 
Held,  uthattherewasadidurbanceofD:aoffice;'y 
that  the  word  "wherein*"  in  the  6th  section  of  the 
Act*  referred  to  the  words  "city*  town  corporate* 
at*4  county,"  in  the  preceding  sentence;  "that  the 
.  wih  required,  by.  the  statute  might  be  taken  at  the 
sessions  subsequent  to  the  date  of  the  appointment;" 
md  that  exemplary,  damages  beyond  the  mere  pecu- 
niary loss  of  D.  might  be  given. 


And  Held,  by  Pigot*  CJ?.,  and  Hughes*  B.*  "  that 
the  appointment  was  not  invalid*  because*  instead  of 
the  words  * /  shall  continue?  in  the  Act  prescribed, 
the  words  of  the  oath  taken  were*  '  /  shall  hold?  " 
Fitzgerald  and  Deasy*  B.B.*  dissenting. 
This  was  an  action  to  recover  damages  for  the  dis- 
turbance of  plaintiff  in  his  office  of  butter  weighmaster, 
in  the  town  of  Tipperary.  The  action  was  brought 
under  the  52nd  Geo.  3,  c.  134.  The  summons  and 
plaint  contained  six  counts.  The  first  count  averred 
that  Tipperary  is  a  market  town;  that  plaintiff  was 
appointed  sole  public  weighmaster,  and  was  then  law- 
fully  possessed  of  the  office  and  entitled  to  the  fees; 
that  after  said  appointment  defendant  exercised  the 
office  of  weighmaster,  and  did  within  the  town  take 
certain  customs  and  fees  which  of  right  belonged  to 
the  plaintiff.  'l"he  second  alleged  that  plaintiff  was 
solely  entitled  to  said  office;  and  that  defendant  took 
and  received  certain  fees,  whereby  the  plaintiff  was 
deprived  of  certain  fees  that  by  right  he  ought  to  have 
received.  The  third  sets  forth  that  threats  were  em- 
ployed by  defendant,  and  also  the  enticement  away  of 
the  farmers  by  him  from  the  plaintiff  (On  this  point 
there  was  no  evidence,  and  there  was  a  direction  for 
the  defendant).  The  fourth  averred  that  defendant's 
servants  stood  near  the  weigh-house  to  entice  away 
the  farmers,  and  posted  bills,  &c,  &c,  and  deprived 
him  of  the  fees  he  wonld  otherwise  have  received 
The  fifth  states  a  disturbance  of  plaintiff  in  his  office 
generally ;  and  the  sixth  was  for  money  had  and  re- 
ceived. The  defences  to  these  several  conn's  were  all 
simple  traverses,  except  one,  applying  to  all  the  roouts 
gave  the  sixth,  to  the  effect  that  plaintiff  was  not  en- 
titled to  any  fees,  and  that  there  was  no  public  weigh- 
master, because  Tipperary  was  not  an  export  town 
within  the  Act  Three  questions  were  involved  in 
the  case.  The  plaintiff  was  appointed  at  the  October 
sessions  of  1859  iu  Tipperary;  be  entered  into  a  re- 
cognizance before  the  clerk  of  the  peace,  which  the 
latter  took  instead  of  the  bond,  into  which  plaintiff 
did  not  enter  till  April,  I860.  The  question  now 
arose  on  this  state  of  facts,  whether  plaintiff  had  any 
title  to  the  office,  as  the  bond  was  not  entered  into  the 
proceeding  sessions,  as  required  by  the  6th  section  of 
the  before-mentioned  Act  The  second  question  arose 
from  the  fact,  that  whilst  the  form  of  oath  prescribed 
by  the  statute  is,  that  "  I  do  swear  that  I  will  dili- 
gently and  faithfully  execute  the  office  of  weighmaster, 
&c,  &c*  during  the  time  that  I  shall  continue  in  said 
office,  &&,  &c"  The  word  "  hold  *  was  substituted 
for  the  word  continue,  in  the  oath  taken  by  the  plain- 
tiff. The  third  point  was  on  the  question  of  damages. 
The  case  was  tried  at  the  last  Spring  Assizes,  before 
the  Hon.  Justice  O'Brien..  The  plaintiff  proved  that 
one  Sadlier  had  acted  as  weighmaster;  that  he  had 
succeeded  to  his  place;  that  there  was  then  no'  other 
weighmaster;  that  when  he  commenced  business  In 
the  year  1852,  he  only  made  £32;  and  that  in  1859, 
be  made  nearly  £500  per  annnm;  that  he  knew  the 
defendant,  and  was  introduced  by  him  in  1658  to  a 
person  named  Widdington,  as  the  richest  man  in  Tip- 
perary; that  he  told  defendant  he,  plaintiff,  was 
making  over  £500  a-year;  that  he  knew  James 
Hayes,  Coleman,  and  Jeremiah  Hayes;  that  he  opened 
a  weigh-house  in  Church-street,  and  in  1859,  attended 
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-the  October  Sessions;  defendant  was  there  on  'the 
bench.  Plaintiff  then  enumerated  several  persons  who 
bad  been  enticed  away  by  defendant;  and  a  letter  of 
the  26th  May,  I860,  was  given  in  evidence.  A  point 
was  attempted  to  be  made  at  the  trial  that  plaintiff 
was  non-resident;  but  it  appeared  he  appointed  a  de- 
puty, as  he  was  entitled  to  do  by  the  statute.  At  the 
close  of  plaintiff's  case  BoUestone,  Q.C.,  contended  that 
the  appointment  was  illegal;  because,  firstly,  the  ap- 
pointment was  in  the  hands  of  the  Lord  Lieutenant; 
2ndly,  because  the  appointment  by  plaintiff  of  a  de- 
puty, was  invalid;  and  thirdly,  because  the  bond  and 
oath  were  not  perfected  at  the  October,  but  at  the 
subsequent  April  Sessions.  Counsel  then  called  for  a 
direction  for  the  defendant,  or  a  non-suit  This  the 
learned  judge  declined  doing,  and  told  the  jury  that  if 
they  believed  the  evidence  respecting  Manser's  ap- 
pointment, that  of  the  plaintiff  was  valid;  and  upon 
the  issue  respecting  the  bond  of  April,  he  told  them 
that  if  they  believed  the  plaintiff's  evidence  he  was 
entitled  to  a  verdict.  The  issues  left  to  the  jury  were 
the  2d,  4th,  6th,  and  8th,  and  so  much  of  the  7th  as 
was  not  conversant  with  the  threats.  These  issues 
were  respectively— 2nd,  which  had  reference  to  the 
1st  count,  4*  Was  plaintiff  public  weighmaater,  and 
did  he  receive  fees  as  such?  "  &c  4th,  in  reference,  to 
the  2nd  count,  "  Did  defendant  open  a  public  weigh- 
home  and  receive  foes,  as  in  said  count  alleged?  "  6th, 
"  Hid  defendants  employ  persons  to  do  the  acts  com- 
plained of  in  said  4th  count,  and  entice  away  the 
fanners,  &a,  as  therein  alleged?"  8th,  "  Did  defend- 
ant disturb  the  plaintiff  in  the  exercise  of  his  office  as 
alleged?  "  7th,  "  Did  the  defendant  disturb  the  plain- 
tiff in  any  of  the  ways  in  said  2nd,  4th,  and  6th 
counts  alleged?"  Respecting  the  2nd  and  4th  issues, 
the  judge  told  the  jury  that  they  might  take  into  con- 
sideration the  conduct  of  the  defendant  as  to  opening 
•  public  weigh  house.  Upon  this  it  was  objected  by 
defendant's  counsel,  that  unless  they  believed  that  de- 
fendant did  something  which  plaintiff  was  exclusively 
authorised  by  the  Act  to  do,  that  there  was  no  dis- 
turbance of  him  in  his  office;  and  respecting  the  en- 
ticing away  customers,  Ac,  that  there  was  no  entice- 
ment unless  the  plaintiff  was  exclusively  entitled  to 
the  office*  Respecting  the  damages,  the  judge  told 
the  jury  that  besides  the  amount  of  damages  which 
they  might  award  according  to  the  principle  laid  down 
by  the  counsel  for  the  defendant,  they  might  give  such 
further  sum  as  they  thooght  proper  to  compensate  the 
plamtu%  regard  being  had  to  the  circumstance  of  the 
case.  Liberty  was  then  reserved  to  defendant  to  move 
to*  have  the  damages  reduced  if  the  court  above  should 
be  of  opinion  that  the  charge  was  wrong.  The  jury 
assessed  the  pecuniary  loss  at  £149,  and  the  further 
damages  at  £360. 

Armstrong,  Q.C.  (with  him  Hemphill,  Q.C.,  and 
Tandy). — The  action  is  similar  to  an  action  of  tort, 
and  the  jury  were  able  to  take  into  consideration  the 
lots  which  had  accrued  to  the  plaintiff.  \Pigot,  C.B. 
—Do  you  contend  that  this  is  one  of  the  class  of  cases 
.where  the  jury  are  at  liberty  to  give  prospective  da- 
mages to  the  plaintiff  for  the  disturbance  of  his  busi- 
ness? The  mere  loss  of  business  is  not  a  measure  of 
damages*]  All  the  elements  which  existed  in  the 
case  of  Hudson  &  Mahony  (cot  reported)  are  found 


in  the  present*  The  ruling  of  the  judge  seems  to 
come  within  the  case  of  Dexter  v.  Hayes  (11  lr.  C. 
L.  R.  105).  Secondly,  defendant's  counsel  called  on 
the  judge  to  tell  the  jury  that  unless  that  they  believed 
that  the  acts  relied  on  by  the  plaintiff  were  an  as- 
sumption by  the  defendant  of  some  exclusive  privilege 
of  the  ♦plaintiff,  or  was  otherwise  wrongful  that  the 
plaintiff  was  not  entitled  to  a  verdict.  The  third  ob- 
jection arises  on  the  52nd  G.  3,  c.  134,  s.  3.  In  the 
oath  taken  the  word  "  held  "  was  introduced  in  place 
of  the  word  "continue;"  but  mere  verbal  variances 
are  immaterial,  Earl  of  Mountcashel  v.  Right  Hon. 
Viscount  O'Neill  (5th  lr.  0.  L.  R.  586;  4th  lr.  0,  L. 
R.  345;  and  2nd  lr.  C.  L.  R.  436);  Regina  v.  MU- 
nerf  Clerk  and  another  (3  Dow  &  L.  128).  In  the 
Lancaster  and  Carlisle,  Railway  Company  v.  Heaton 
and  another  (8th  E.  &  B.  952),  the  omission  of  the 
words,  u  so  help  me,  God,"  from  the  oath  to  be  taken 
by  a  tithe  valuer,  under  the  5  Geo.  4,  c.  28,  did  not 
disqualify  from  holding  the  office,  being  held  to  be 
merely  indicative  of  the  manner  of  administering  the 
oath.  In  the  present  case  the  oath  was  taken  at  the 
April  Sessions,  1860.  The  13th  section  provides  for 
the  absence  or  misbehaviour  of  the  weighmaater.  The 
word  "  wherein,"  in  the  6th  section,  must  mean  that 
the  oath  is  to  be  taken  before  the  magistrates  of  the 
county  where  the  appointment  is  made;  the  other  side 
want  to  read  it  as  equivalent  to  "whereat"  King  v. 
Courtenay  (9tb  East  246);  The  King  v.  The  Inha- 
bitants of  Corfe  Mullen  (1st  B.  and  Ad.  211,  and 
section  9  of  the  Act).  The  bond  and  oath  are 
not  to  be  given  to  the.  appointors,  as,  for  in- 
stance, in  the  case  of  lapse  of  the  appointment  to  the 
Lord  Lieutenant,  but  to  the  justices  of  the  county,  and 
MMahon  v.  Sir  T.  B.  Tennard  (6th  House  of  Lords 
cases,  970) ;  Keeble  v.  Hickeringill  (1 1  th  East  574) ; 
Bogere  v.  Dutt  (L.  T.  V.  3,  160).  As  to  the  direc- 
tion respecting  excess  of  damages,  the  conduct  of  the 
defendant,  who  used  every  means  to  entice  away  the 
plaintiff's  customers,  would  warrant  the  jury  in  giving 
prospective  damages — Duke  of  Leeds  v.  Earl  of  Am- 
herst (20  Beavan,  239);  Welter  v.  Baker  (2nd  Wil- 
son,  414);  BlojMdv.  Payne  4  B.  &  A.  410);  Wells 
v.  Watling  (2d  W.  BL  1233);  Williams  v.  Currie 
(1  Com.  Bench,  841);  Emblen  v.  Myers  (30 
L.  J.,N.  S.  Exch.  71)*  When  nominal  damages  were 
given  for  a  wrong,  substantial  damages  may  be  given 
for  a  repetition  of  the  act,  thongh  no  damage  may  be 
proved  in  the  second  instance;  Shadwett  v.  Hutchin- 
son (2d  B.  &  A.  97).  The  present  being  an  action 
ex. delicto,  falls  within  the  principle  of  Williams  v. 
Currie. 

Bollestone,  QC.  (with  him  Walsh,  Q.G,  and  John- 
stone, contra). — The  town  of  Tipperary  was  proved  to 
bave  been  in  the  centre  of  a  butter  trading  county, 
and  this  was  proved  by  the  plaintiff  himself.  There 
are  two  points  on  the  6th  section;'  1st,  the  word 
"  wherein"  refers  to  the  marking  and  branding  essential 
before  sale.  As  to  not  being  sworn  in  in  time,  Bex 
v.  The  Inhabitants  of  Corfe  Mullen  (1  B.  &  Ad.  211), 
was  decided  on  a  statute  of  William  and  Mary,  and 
does  not  apply.  As  to  the  form  of  oath,  it  says,  "  as 
long  as  I  shall  continue  in  the  office  I  shall  take  care 
to  weigh,  &c,  all  casks  in  snch  order  as  they  are 
brought  to  be  weighed  and  branded."    The  oath  that 
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is  sworn  leaves  oat  any  mention  of  a  "  taster.9'  The 
ease  in  3d  Dowling  &  L.  p.  128,  does  not  apply  to 
the  present  There  it  was  held  under  the  8th  V.  c. 
10,  that  the  words,  "  for"  and  u  in"  were  synonymous, 
.  but  the  proceedings  set  forth  in  the  forms  given  in  the 
schedule  or  others  to  the  like  effect  were  nlade  suffi- 
cient In  the  case  in  8th  £.  &  B.  p.  952,  the  words, 
44  so  help  me,  God,9'  are  not  a  part  of  the  oath  at  all, 
but  a  direction  as  to  the  mode  of  administering. 
There  mnst  be  a  substantial  observance  of  every 
statute;  King  v.  Jeffenes  (4th  T.  K.  767).  In 
Collin*  v.  Hungerford  (2nd  Irish  Jurist,  N.  S., 
519),  under  the  12th  Vic.  c  16,  sec  9,  the  cases 
as  to  bills  of  sale  prove  the  general  rule;  Nation  v. 
English  and  Williams  (7  E.  &  B.  94);  Beafes  v. 
Tennant  (29th  L.  J.  Q.  B.  188);  Pickard  v.  Bretts 
(29  L.  J.  Ex.  18).  As  to  affidavits,  Mountcashel  v. 
O'NeiU  is  not  in  point.  As  to  the  question  of  prospec- 
tive damages,  Blofield  v.  Payne{4  a  &  A.  410);TPtf- 
liams  v.  Currie  (1st  Com.  B.  841).  As  to  whether 
this  office  is  a  franchise,  a  franchise  must  be  expressly 
stated  to  be  given  by  the  Legislature,  Calcraftv. 
West  (2nd  Jones  &  L.  123).  The  cases  on  trade 
marks  are  all  collected  in  Lawson  v  The  Bank  of 
London  (18  G.  B.  84);  The  Collins  Company  v. 
Cowen  (3d  Kay  &  J.  428);  Lumley  v.  Gye  (2  E.  & 
B.  216);  Rogers  v  DuU  (3  L.  Times,  N.  S.  160,  and 
9th  Weekly  Reporter,  149). 

Pigot,  0.  B. — This  was  an  action  to  recover  da- 
mages for  the  disturbance  of  plaintiff  in  his  office  of 
weigbmaster,  which  he  held  in  the  town  of  Tipperary. 
There  were  several  counts  in  the  summons  and  plaint, 
and  several  defences.  It  appears  that  the  plaintiff 
'  had  acted  from  the  year  1852  to  1859  as  weigh- 
master,  a  person  named  Sadleir  baring  acted  as  such 
previously,  also  without  any  appointment  Before 
the  month  of  October,  1 859,  a  person  who  was  ap- 
pointed in  the  month  of  July,  1 827,  but  who  was  old, 
and  had  not  been  acting  for  many  years,  executed  a 
surrender  of  the  office  for  £5,  by  whom  paid  did  not 
appear,  but  on  plaintiff's  own  evidence  it  was  admitted 
that  it  had  been  paid  by  him.  The  plaintiff  was  ap- 
pointed at  the  quarter  sessions  in  Oct  1859;  but 
the  oath  required  by  the  52nd  Geo.  3rd,  c  134,  under 
which  the  appointment  was  made,  was  not  tendered 
till  October,  I860.  The  oath  prescribed  by  the  Act 
is  as  follows: — "  I,  A.  B.,  do  swear  that  I  will  dili- 
gently and  faithfully  execute  the  office  of  public  weigb- 
master of  the  city  of,  &c.,  in  the  county  of,  &&,  being 

a  place  of  export  or  market  town  of in  the 

county  of during  the  time  that  I  shall  continue 

in  said  office,"  &c  In  the  oath  taken  by  the  plaintiff 
in  April,  I860,  the  words  were,  "  while  I  shall  hold 
said  office;9'  in  other  respects  his  oath  was  that  re- 
quired by  the  statute.  At  the  close  of  the  plaintiffs 
case  the  learned  judge  was  called  on  by  defendant's 
counsel  to  nonsuit  the  plaintiff  or  direct  a  verdict  for 
the  defendant,  on  the  ground  that  plaintiff  was  not 
entitled  to  the  fees  or  duly  appointed  by  law.  These 
points,  under  the  2nd  section  of  the  statute,  have  been 
argued  before  us.  That  section  is,  "  And  be  it  fur- 
ther enacted,  that  some  time  on  or  before  the  1st  day 
of  March,  1813,  in  the  city  of  Dublin,  and  in  every 
city  and  town  corporate  in  Ireland,  except  the  city  of 
Cork,  the  Chief  Magistrate  or  Aldermen,  or  Chief 


I  Magistrate  or  Burgesses,  where  tnere  are  no  Alder- 
men, under  the  seals  of  their  respective  corporations, 
and  in  every  seaport  or  place  of  export  from  whence 
butter  is  commonly  shipped  for  exportation  from  Ire- 
land, such  place  being  no  city  or  town  corporate,  and 
'  in  every  market  town  wherein  butter  is  bought  or  sold, 
or  exposed  for  sale  for  the  purpose  of  trade,  the  jus- 
tices of  the  peace  for  the  connty  or  counties  in  which 
such  seaport  or  place  of  export  or  market  town  res- 
pectively lie,  at  some  general  quarter  sessions  of  tbe 
peace  for  such  county  or  counties  respectively,  or  some 
adjournment  thereof,  before  said  1st  of  March,  1813, 
under  their  hands  and  seals,  where  there  shall  not  be 
a  public  weighmaster,  or  joint  public  weighmaster,  ap- 
pointed under  any  former  Act  or  Acts,  or  where  any 
vacancy  shall  happen,"  &c,  &c;  and  then  provides, 
that  "  in  case  snch  an  appointment  shall  fail  to  be 
made  in  any  such  city,  town  corporate,  seaport,  or 
place  of  export  in  Ireland,  before  said  1st  of  March, 
1813,  then  herein  directed,  such  nomination  shall  be 
vested  in  the  Lord  Lieutenant,  or  other  chief  governor 
or  governors  of  the  Privy  Council  of  Ireland  for  tbe 
time  being."  Under  this  section  it  was  argued  by  de- 
fendant's counsel  that  the  appointment  here  was  vested 
in  the  Lord  Lieutenant.    The  second  section  is  not 
accurately  worded;  but  it  appears  to  is  on  a  reason- 
able construction  of  the  words  that  the  appointment 
is  vested  in  the  magistrates;  and  by  the  4th  section, 
he  is  removable  by  the  magistrates  for  misbehaviour. 
Other  parts  of  the  Act  show  that  a  continuing  autho- 
rity of  the  Lord  Lieutenant  was  contemplated.     The 
7th  and  8th  Geo.  4,  c.  61,  which  abolished  the  office 
of  *'  taster,"  referred  to  these  sections  of  the  Act  of 
Geo.  3.    The  10th  Geo.  4,  c.  41,  contemplated  the 
continuation  of  the  office,  but  expressly  says  that  no- 
thing herein  contained  shall  extend  to  oblige  persons 
to  have  empty  casks  branded,  or  to  bring  casks  of 
butter  to  be  weighed  before  they  are  exposed  for  sale 
or  exported.  The  Legislature,  therefore,  contemplated 
the  continuance  of  the  exercise  of  the  office;  but  if 
the  construction  of  the  2nd  section  of  the  52nd  Geo. 
3,  c  134,  contended  for  by  the  defendant's  counsel  be 
correct,  no  appointment  could  be  made  to  the  office  of 
weighmaster  under  the  subsequent  statutes.    I  do  not 
think  that  the  second  objection  to  the  judge's  charge 
can  be  maintained.    The  third  objection  arose  on  the 
6th  section  of  the  Act  of  Geo.  3.     That  section  L% 
44  That  each  and  every  public  weighmaster  or  weigh- 
masters,  his  or  their  successor  or  successors,  taster  or 
tasters,  to  be  nominated  and  appointed  by  virtue  of 
and  in* pursuance  of  this  Act,  before  he  or  they,  or 
any  of  them  shall  enter  on  the  execution  of  said  office, 
shall  perfect  a  bond  with  sufficient  security  to  the 
mayor  of  each  city,  chief  magistrate  of  each  town 
corporate,  and  justices  of  the  peace  in  each  connty  at 
their  county  sessions,  wherein  such  public  weigh- 
master, taster,  or  tasters,  shall  be  so .  appointed  and 
nominated,  &<%,  &c;  and  that  said  weighmaster  or 
weighmasters,  and  their  deputy  or  deputies  to  be  by 
them  employed,  together  with  the  taster  or  tasters, 
shall  take  and    subscribe    before   the   said  mayor, 
chief  magistrate,  or  justices  of  the  peace,  the  oath 
following  (given  above).     The  ground  of  objection  at 
the  time  was,  that  although  tbe  appointment  had  been 
made  the  oath  was  not  taken  till  the  subsequent  sea- 
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riom;  and  for  the  defendant  it  was  argued  that  the 
oath  should  be  taken  at  the  same  sessions  at  which 
the  appointment  is  made,  because  of  the  inconvenienee 
of  there  being  an  interval  between  the  two  acts,  and  . 
the  penalty  imposed  by  the  12th  section.  For  the  ' 
plaintiff  on  the  other  haud,  it  was  argued  that  there  j 
was  no  absurdity  in  holding  that  the  oath  should  be 
administered  alter  the  appointment.  The  best  mode 
of  interpreting  the  statute  is,  by  giving  the  words 
contained  in  it  their  ordinary  signification.  Defendant's 
case  is,  that  the  word  "  wherein,"  in  the  6th  section, 
refers  to  the  mayor,  chief  magistrate,  and  justices  of 
the  peace  at  their  county  sessions;  whilst  for  the 
plaintiff  His  said  that  it  refers  to  the  words,  "  city, 
town  corporate,  and  county,"  in  the  preceding  sen- 
tence. It  appears  to  me  that  this  latter  is  the  correct 
construction.  The  words,  "shall  be  so  appointed," 
seem  to  me  to  refer  to  the  words,  "  city,  town  corpo- 
rate, and  county."  If  that  be  so,  and  the  word 
"  wherein"  refers  to  the  city,  town  corporate,  and 
county,  there  is  no  objection  to  the  oath  being  admi- 
.  nistcred  at  sessions  subsequent  to  those  at  which  the 
appointment  is  made.  A  further  objection  was  to  the 
form  of  the  oath,  the  word  "hold"  having  been  used  in- 
stead of  the  word  "continue,"  it  was  urged  that 
plaintiff  was  not  entitled  to  the  office,  or  to  receiving 
the  emoluments.  I  think  that  the  reasoning  was  too 
minute  to  warrant  the  learned  judge  in  refusing  to  re- 
ceive the  verdict  for  the  plaintiff  The  plaintiff  could 
not  continue  without  holding  the  office.  None  of  the 
cases  cited  by  defendant's  counsel  apply  to  the  case 
before  as.  Hart  v.  Lovelace  (6th  T.  R.  471),  was 
decided  on  the  ground  that  by  the  Annuity  Act,  17 
Geo.  3,  c.  26,  the  Legislature  intended  that  every 
circumstance  relative  to  the  annuity  should  be  dis- 
closed, and  that  more  information  was  likely  to  be  ob- 
tained on  the  subject,  if  the  memorial  of  the  annuity 
contained  the  names  of  all  the  witnessess  to  the  dif- 
ferent instruments  rather  than  some  only.  In  Love- 
lace v.  Curry  (7  T.  R.  631),  there  was  a  total  depart- 
ure from  the  statute;  in  Hatton  v.  English  and 
Williams  (7th  £.  &  B.  p.  94),  there  was  a  total  omis- 
sion of  what  the  Act  of  Parliament  required;  and  in 
Collins  v.  Hungerford  (2  Ir.  Jur.  519),  the  ground 
of  objection  was  similar.  In  Miller  v.  Salomons  (7th 
Excheq.  475),  it  was  held  that  there  was  an  omission 
of  what  was  required  by  the  Act  of  Parliament,  and 
therefore  the  case  does  not  apply.  Three  cases  were 
cited  for  plaintiff,  and  of  these  the  case  of  Tft$  Lan- 
caster and  Carlisle  Railway  Company  v.  Heaton  and 
another,  has  a  close  analogy  to  the  present,  where  the 
court  held  that  the  oath  under  Geo.  4th,  c  28),  had 
been  properly  administered  though  the  oath  sub- 
scribed omitted  the  words,  "'  so  help  me,  God,"  be- 
cause the  words  omitted  were  no  part  of  the  oath.  In 
Begma  v.  Afilner,  Clerk,  &  another  (3d  Dow.  &  L. 
126),  Jndge  Coleridge,  in  giving  judgment,  says,  "  I 
think  the  object  of  the  Legislature  in  passing  the  8th 
Vict,  c  10,  manifestly  was  to  discourage  such  objec- 
tions as  the  present.  Without  meaning  to  say  that  "  in 
and  for"  are  synonymous  terms,  I  find  on  reference  to 
the  forms  given  in  the  Act  that  they  seem  to  be  used 
there  as- such,  and  I  therefore  think  thi3  objection 
cannot  be  susta;ned.  In  the  first  of  these  cases 
the  court  held  the  wosds  might  be  omitted,  because 


they  were  no  part  of  the  oath ;  in  the  second,  that 
they  might  remain  modified,  because  the  previous 
words  could  not  otherwise  have>  effect.  In  the 
case  before  us  the  words  taken  appear  to  me  to  be 
synonymous  with  what  was  required  by  the  Act  of 
Parliament.  The  next  objection  was  with  respect  to 
the  disturbance  of  the  plaintiff  in  his  office.  This  re- 
fers to  the  direction  given  to  the  jury  respecting  the 
2nd,  4th,  6th,  and  8th  issues.  The  second  issue  was 
whether  the  plaintiff  was  public  weighmaster,  and 
whether  he  received  fees  as  such ;  the  fourth,  did  de- 
fendant open  a  public  weigh-  house  and  receive  fees, 
as  in  said  (2nd)  count  alleged;  sixth,  did  defendant 
employ  persons  to  do  the  acts  complained  of  in  said 
fourth  count,  and  entice  away  the  farmers,  as  therein 
alleged;  and  eighth,  did  defendant  disturb  the  plaintiff 
in  the  exercise  of  his  office  as  alleged.  All  these  issues 
together  signify  whether  or  not  the  defendant  dis- 
turbed plaintiff  in  his  office  by  the  means  alleged  in 
them,  viz.,  by  opening  a  weigh-house,  by  taking  the 
fees,  by  enticing  the  fanners  not  to  sell  and  bring 
their  butter  to  the  plaintiff,  and  in  the  several  other 
ways  alleged.  The  charge  of  the  judge  respecting  the 
2nd,  4th,  and  6th  issues  was, — I  told  the  jury  that 
respecting  the  2nd  aud  4th  issnes,  they  were  at 
liberty  to  consider  the  conduct  of  the  plaintiff  and  the 
evidence  respecting  the  establishment  of  the  plaintiff's 
weigh- house;  and  respecting  the  6th  issue,  I  told  the 
jury  that  plaintiff's  office  was  one  having,  by  Act  of 
Parliament,  fees  attached  to  it,  aud  that  the  disturb- 
ance of  that  might  be  by  enticing  away  customers. 
Respecting  the  direction  of  the  judge  as  to  the  2nd 
and  4th  issues,  the  objection  of  defendant's  counsel 
was,  that  the  judge  ought  to  have  told  them  that  Un- 
less defendaut  assumed,  to  do  some  act  which  the 
plaintiff  was  privileged  to  do,  there  was  no  usurpation 
(the  question  of  usurpation  is  not  in  terms  involved  in 
the  issue).  A  second  objection  was,  that-  the  acts 
complained  of  would  not  be  a  ground  of  action  unless 
the  acts  of  the  defendant  were  an  assumption  of  some 
privilege  possessed  by  the  plaintiff.  To  every  part  of 
the  affirmative  of  the  issues  there  was  clear  evidence 
of  disturbance,  for  the  plaintiff  proved  that  before 
1852  he  acted  as  weighmaster.  It  appeared  that 
during  that  period  disputes  had  arisen,  and  a  weigh- 
house  was  established  by  the  butter  merchants  of  Tip- 
perary.  In  October,  1859,  the  appointment  was 
made;  between  1852  and  1859  the  business  had 
greatly  increased.  After  the  opening  of  the  weigh 
bouse  by  the  butter  merchants,  plaintiff  proved  that 
his  business  had  decreased.  Actions  were  then  brought, 
and  one  of  them  was  tried  in  I860.  Plaintiff  proved 
that  a  proposition  was  made  that  he  should  execute 
an  appointment  as  deputy  to  Riordan,  who  was  ap- 
pointed nnder  the  6th  of  Anne,  which  was  different 
from  the  appointment  of  a  weighmaster  under  the  5 2d 
Geo.  3,  plaintiff  to  get  a  per  centage  of  10  per  cent. 
This  plaintiff  refused.  Defendant  in  the  spring  that 
plaintiff's  weigh-house  was  opened,  opened  a  weigh- 
house  within  fifteen  yards  of  plaintiff's;  the  trial  took 
place  on  the  15tb  July,  and  on  the  18th  the  defend- 
ant iu  that  action  attended  a  meeting  of  the  butter 
merchants.  Several  of  the  customers  of  the  plaintiff 
were  examined  at  the  trial.  One  of  them,  a  Mr.  Hen- 
dersou,  proved  that  on  one  occasion  defendaut  came 
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into  plaintiff's  weigh-house  and  proposed  that  if  he 
wonlfl  come  to  defendant's  weigh-house  they  would 
supply  Henderson  with  the  cost  of  carrying  his  bntter 
to  the  railway,  that  was  about  one  farthing  a  firkin. 
A  similar  proposition  was  made  to  another  customer, 
to  the  value  of  £50  a  year.  Defendant  ^then  said,  I 
mast  do  more  than  that  to  get  the  traders  from  plain- 
tiff's weigh-  house.  It  was  proved  by  persons  in 
pl.iintiff's  employment  that  men  did  invite  the  farmers 
iiito  defendant's  weigh-houje;  that  placards  were 
posted  up;  that  the  defendants  weighed  the  batter 
free  of  charge.  After  that  a  considerable  number  of 
customers  left  plaintiff;  and  about  a  month]  subse- 
quently there  was  another  placard  posted  up,  stating 
that  defendants  wonld  in  fntnro  charge  two  pence  per 
firkin,  the  fee  allowed  by  the  statute.  The  plaintiff 
proved  also  that  be  was  left  without  a  single  customer; 
that  he  had  scales  aud  beam,  and  all  necessary  ap- 
pliances. If  there  was  nothing  more  in  the  case  bnt 
that,  I  thrak  there  was  sufficient  evidence  of  disturb- 
ance for  the  jnry.  Bat,  farther,  defendant  himself 
proved  the  facts  stated  by  the  plaintiff,  admitted  the 
inference  and  stated  bis  intent ;  that  be  was  agent  for 
the  Smith  Barry  estates;  that  he  had  acted  for  them. 
On  the  29th  of  May,  I860,  after  ono  of  the  interviews 
deposed  to  by  plaintiff,  defendant  wrote  a  letter  to  the 
plaintiff,  containing  the  following  passage  inter  alia: 
— "  Or  in  the  event  of  my  driving  a  successful  oppo- 
sition." On  cross-examination,  defendant  says, — I  be- 
lieve that  a  person  named  Murray  was  the  weighmaster 
of  the  associated  batter  merchants,  and  he  is  mine 
now;  also  many  of  the  persons  who  were  in  plaintiff's 
employment  are  in  mine.  I  believe  that  the  opening 
of  my  weigh  house  took  away  the  customers  from  the 
plaintiff.  The  weighing  of  the  bntter  referred  to  in 
my  letter  of  the  29th  of  May  to  the  plaintiff  was  car- 
ried on.  These  show  that  plaintiff's  design  was  to 
draw  the  business  away  from  the  plaintiff;  that  what 
he  did  had  that  effect;  and  thirdly,  that  he  did  take 
fees.  These  are  the  three  propositions  the  plaintiff 
contends  for.  It  appears  to  me  that  there  was  ample 
evidence  of  disturbance,  and  that  the  direction  of  tie 
judge  on  these  issues  was  correct.  It  is  not  necessary 
to  cite  authorities  as  to  what  is  a  disturbance.  This 
office  was  a  Parliamentary  franchise;  to  it  were  at- 
nexed  certain  statutable  fees;  it  therefore  amounted  to 
*  statutable  freehold,  the  infringement  of  which  is 
ground  for  an  action.  Questions  have  arisen  in  mo- 
dern times  on  the  franchise  of  holding  a  market;  and 
there  cannot  be  a  doubt  that  where  there  is  immemo- 
rial usage  there  is  a  perfect  right  to  selL  In  Mosley 
v.  ChadwieJc  &  others  (note,  p.  47,  7  B.  &  C.)»  which 
was  an  action  on  the  case  brought  by  Sir  J.  P.  Mosa- 
ley  against  defendants.  This  action  was  for  depriving 
and  defrauding  the  plaintiff  of  the  profits  and  emolu- 
ments of  his  market,  by  erecting  another  market  in  a 
certain  place  near  plaintiff's  market,  for  selling  and 
exposing  to  sale  flesh  meat,  for  hire  and  reward,  with- 
out the  licence  and  against  the  will  of  the  plaintiff. 
There  was  a  special  verdict,  and  the  result  of  it  was, 
that  the  plaintiff  was  seized  of  a  franchise  for  holdiug 
a  market;  and  that  defendants  erected  about  140 
stalls  very  near  his  market,  but  they  took  no  toll ;  they 
had  no  pretence  of  a  pie-poudre  coart;  they  had  no 
clerk  of  the  market;  and  they  only  took  money  as 


rent  for  the  stalls  which  they  had  erected.  The  ques- 
tion was  whether  this  action  would  lie,  or  whether  it 
was  a  damage?  and  the  special  verdict  finds  that 
there  was  a  diminntion  of  the  plaintiff's  profits  arising 
from  the  market,  to  the  amount  of  £90;  but  the  sum 
is  not  material,  and  the  great  question  which  arose  out 
of  the  special  verdict  was,  whether  an  action  would 
lie  by  the  owner  of  such  a  market  against  another 
who  only  made  a  rent  of  his  own  land  applied  to  the 
use  of  setting,  which  was  a  lawful  act,  and  took  no- 
thing that  amounted  to  an  usurpation  of  a  franchise 
upon  the  Crown.  Upon  consideration,  we  are  of  opi- 
nion that  we  are  bound  by  the  authorities  cited  to  this 
case  to  say  that  this  was  a  damage  that  carried  with 
it  that  sort  of  injury  that  is  sufficient  to  support  the 
action.  In  B.  Abr.  tit.  Prescription,  pi.  98,  there  is 
cited  a  case  from  the  year  books  of  the  1 1  Hen.  6, 
pi.  13,  &c.  (his  lordship  here  quoted  the  above- 
referred-to  in  full).  Here  defendant  has  not  only  opened 
a  weigh-house,  and  done  the  business  gratuitously  and 
,  without  fees,  but  he  has  also  received  foes.  There 
are  two  modern  cases  on  the  subject,  Prince  v.  Lewis 
(5  B.  &  C.  563),  and  Mosley  v  Walker  (7  B.  &  C. 
40).  The  very  act  alleged  here  is  calculated  to  have 
the  effect  ascribed  to  it  by  the  plaintiff,  and  amounts 
to  a  fraud— Huzzey  v  Field  (2nd  Cr.  M.  &  R.  432), 
where  the  marginal  note  seems  to  me  to  state  what  is 
laid  down  by  the  court.  Now,  Lord  Abinger  in  that 
case  states,  "  A  public  ferry  is  a  public  highway  of  a 
special  description,  and  its  termini  must  be  in  places 
where  the  public  have  rights,  as  towns  or  villa,  or 
highways  leading  thereto.  The  right  of  the  grantor 
is  in  the  one  case  an  exclusive  right  of  carrying  from 
town  to  town;  in  the  other,  of  carrying  from  ono 
point  to  the  other  all  who  are  going  to  use  the  high- 
way to  the  nearest  town  or  vill  to  which  the  highway 
leads  on  the  other  side.  Any  new  ferry,  therefore, 
which  has  the  effect  of  taking  away  such  passengers 
must  be  injurious.  For  instance,  if  anyone  should 
construct  a  new  landing-place  a  short  distance  from 
one  terminus  of  the  ferry  and  carry  passengers  oter 
from  the  other  terminus,  and  there  landing  them  at 
that  place  from  which  they  pass  to  the  same  public 
highway  on  which  the  ferry  is  established  before  it 
reaches  any  town  or  vill,  and  by  which  the  passengers 
go  immediately  to  the  first  and  all  other  vills  to  which 
that,  highway  leads,  there  could  not  be  any  doubt 
that  such  an  act  would  be  an  infringement  of  the  right 
of  the  ferry,  whether  the  person  so  sating  intended  to 
defraud  the  grantor  of  the  ferry  or  not"  In  North 
and  South  Shields  Ferry  Company  v.  Barker  and 
others  (2nd  Exch.  136;,  the  law  is  laid  down  to  the 
same  effect.  In  the  present  instance  there  was  the 
intent  to  deprive  the  plaintiff  of  the  benefit  of  hi* 
estate  for  the  purpose  of  exhibiting  the  old  house  as 
a  rival  to  the  new  one ;  it  therefore  seems  to  me  that 
in  this  respect  the  judge's  charge  was  correct,  and  this 
evidence  applied  to  the  issues.  Kespocting  the  amount 
of  damages,  the  judge  told  the  jury  that  the  conduct 
of  the  defendant  before  and  after  the  weigh-house  was 
opened,  were'  for  them  to  consider,  and  the  damages 
might  be  ultra  the  pecuniary  loss.  Was  there  a  right 
in  the  jury  to  assess  those  damages,  and  in  the  judge 
to  direct  them  to  do  so.  I  have  no  doubt  that  there 
was.    Emblen  v.  Myers  (30  L.  J*,  N.  8.  Exch.  71), 
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shows  that  exemplary  damages  may  be  given  with  re- 
ference to  the  designs  of  the  defendant ;  and  if  ever  there 
was  a  case  that  called  for  exemplary  damages  this  is  that 
case,  whether  the  defendant  acted  for  his  employers  or 
to  benefit  himself  and  the  town,  at  the  expense  of  the 
plaintiff,  from  the  acts  employed  and  the  means  used; 
1  don't  like  to  use  a  strong  word,  bnt  by  what  was 
almost'  bribing  plaintiff's  men  and  customers  to  leave 
plaintiff's  establishment,  it  appears  to  me  that  the 
judge  was  at  liberty  to  go  beyond  the  mere  pecuniary 
loss.  Plaintiff  has  been  put  to  an  amount  of  annoyance 
far  beyond  the  mere  amount  of  money  abstracted  from 
him  by  the  suspension  of  his  business — the  length  of 
that  suspension  during  the  whole  of  the  summer.  The 
whole  injury  accruing  and  actual  loss  could  not  be  es 
timated  by  the  mere  loss  of  the  fees,  therefore  the 
charge  of  the  judge  is  not,  in  my  opinion,  open  to  the 
objections  urged  against  it. 

Fitzgerald,  B. — On  the  question  of  disturbance  I 
concur  with  my  Lord  Chief  Baron  in  thinking  that 
defendant  disturbed  the  plaintiff  in  his  office  for  the 
purpose  of  depriving  him  of  the  fees  that  otherwise 
would  have  come  to  him;  but  the  judge's  charge  as 
directed  to  that  issue  was  not  such  as  to  enable  them 
to  estimate  the  damages.  On  this  question  of  damages 
the  charge  is  to  be  considered  with  reference  to  the 
objection  of  defendant's  counsel  It  appears  to  me  to 
proceed  much  too  far.  I  quite  concur  with  the  Chief 
Baron  in  his  construction  of  the  Act  of  Parliament  as 
to  the  time  at  which  the  oath  may  be  taken.  But  it 
seems  to  me  that  the  words  omitted  from  the  oath 
taken  by  the  plaintiff  here  are  part  of  the  oath  that 
should  have  been  taken.  The  Act  of  Parliament  itself 
directs  the  oath  to  be  taken  in  hoc  verb**,  and  that  has 
not  been  done  here. 

Hughes,  B.  concurred  with  the  Chief  Baron  in  all 
his  views. 

Deasy,  B.,  concurring  With  Fitagerald,  B.,  dis- 
sented from  the  rest  of  the  court  as  to  the  oath.  The 
statute  is  imperative  thai  the  weighmaster  should  take 
the  oath  it  sets  out.  The  oath  the  plaintiff  took  omits 
two  words;  and  I  can  find  no  antbority  that  a  party 
can  substitute  a  word  for  the  words  contained  in  the 
oath  required  of  a  party  to  be  appointed  under  a  sta- 
tute. On  the  other  hand,  I  find  strong  authority  for 
the  other  proposition;  and  finding  that  authority,  and 
none  for  the  other  proposition  laid  down  by  the  Chief 
Baron,  I  with  very  great  regret  cannot  hold  that  a 
party  can  translate  the  language  of  the  Legislature 
and  say  that  his  translation  of  the  language  is  correct. 
I  concur  with  my  brother  Fitzgerald,  and  am  sorry 
that  the  plaintiff,  either  through  his  own  fault  or  the 
neglect  of  those  acting  for  him,  has  failed  to  take  the 
oath.  I  think  that  the  plaintiff  has  suffered  the  dis- 
turbance, though  I  regret  that  upon  the  technical 
point  I  cannot  agree. 

The  court  b#n?  equally  divided*  the  verdicthadfor 
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Consolftratrt  tf&amfcr* 

[Repotted  by  W.  &  MUtav,  E»q^LL.D.t  Bftrrtotw.at.Law.  J 

Before  Monahan,  C.  J. 

Hughes  v.  Mukbat**— March  10. 

Attorney~-CoM& — Reference  to  Taxation  after  twdve 

months— Special  circumstance*. 

Where  an  action  has  been  brought  by  an  attorney  for 
a  sum  of  £68,  balance  of  untaxed  costs,  more  than 
twelve  months  after  the  delivery  of  the  bill  thereof; 
and  it  appeared  that,  before  action  brought,  the 
attorney  had  offered  to  take  a  sum  of  £40  in  fvlL 
Held  that  it  was  a  proper  case  for  a  reference  jor 
taxation,  and  the  special  circumstances  were  suffi- 
cient, under  the  12  and  13  VicL,  c  38,  sec  2. 
O'DriscoU,  on  behalf  of  the  defendant,  moved  that 
the  proceedings  in  the  action  be  stayed,  and  for  a 
reference  to  taxation  of  the  bill  of  costs,  the  subject 
of  the  action,  the  defendant  offering  to  lodge  the 
money.    The  costs  were,  incurred,  and  the  bill  duly 
delivered,  upwards  of  twelve  months  prior  to.  the 
commencement  of  the  action;  but  it  appeared,  from 
the  affidavit  of  the  defendant,  that  prior  to  the  bring* 
ing  of  the  action,  the  plaintiff  had  offered  to  take  40/. 
in  full  of  the  amount  claimed,  and  had  afterwards 
served  his  summons  and  plaint  for  the  full  balance, 
viz.,  68&    The  affidavit  also  relied  on  the  ill  health 
of  the  defendant,  and  bis  absence,  on  that  account, 
from  town;  bnt  this  was  contradicted  by  the  plaintiff's 
affidavit,  but  the  offer  to  settle  for  the  401.  was  not 
denied. 

Lawless,  Q.C.,  (with  him,  M'Kenna),  submitted 
that  no  special  circumstances  were  shown,  sufficient 
to  justify  an  order  under  the  statute,  12  and  13  Via, 
c  53.  In  Be  Barnard  (2  De;G.  M.  &  G.,  359) ;.  Re 
Whicher  (13  M.  and  W.,  549),  were  cited.  They 
also  urged  that,  if  the  order  should  be  made,  it 
should  provide  that  the  plaintiff  should  have  the  costs 
of  taxation  and  the  costs  of  the  motion,even  though 
more  than  one-sixth  should  be  taken  off. 

Monahan,  C.  J.— The  mere  circumstance  of  the 
attorney  here  offering,  just  before  he  brought  his 
action,  to  take  a  sum  of  4Q/.  in  full,  of  a  sum  of  681, 
and  then  bringing  his  action  for  the  latter  sum,  is,  in 
my  judgment,  amply  sufficient  "special  circumstance'9 
to  bring  the  case  within  the  statute.  Let  further  pro- 
ceedings be  stayed;  the  defendant  to  bring  in  and 
lodge  the  sum  of  68Z.  within  a  week;  refer  the  bill  of 
costs  to  taxation;  and  reserve  the  costs  of  taxation 
and  of  the  motion  for  the  Court. 
♦ 

Eatrtirt  Estates  Court 

CRcpoctod  by  B.  H.  T  Anker,  Em,  Bantatar.at.Law,  art 
H.  Faweett,  ftq. 

[Before  Judge  Habgreave/} 
The  matter  of  James  Fentcn  and  Edward  Jokes, 

OB  EITHER  OF  THEM,    OWWKRS;  Ex  r  ARTE,  MATTHEW 

George  O'Reilly,  petttionbr. 
Practice— A  petition  filed  by  a  creditor 
certain  lands  for  the  payment  of  his  fat,  pending  a 
petition  by  a  vendee  under  the  47  th  section  of  the 
Act,  for  the  specific  performance  of  a  contract  for 
sale  of  the  same  lands. 


162 


THE  IRISH  JURIST., 


A  petition  for  the  specific  performance  of  a  contract 
for  sale  of  an  estate  does  not  bind  up  a  creditor  t 
upon  the  estate,  so  as  to  pi  event  him  from  fling  a 
petition  for  sale  of  th*  estate  to  realise  h's  debt,  as 
the  proceeding  in  the  former  case  will  not  necessa- 
rily eventuate  in  the  payment  of  the  debt. 

Where  there  is  any  unnecessary  delay  ina  proceeding 
to  carry  into  eject  a  contract  for  sale  of  any  lands, 
the  proper  remedy  for  an  incumbrancer  is  to  present 
a  petition  for  sale  of  the  lands  for  the  payment  of 
his  incumbrance. 

The  practice  adopted  in  the  ordinary  case  of  a  petition 
for  sale  of  applying  for  the  carriage  of  the  proceed- 
ings where  there  is  any  unnecessary  delay  in  the 
matter,  appears  to  be  inapplicable  to  the  case  of  a 
p  tition  to  carry  into  effect  a  contract  for  sale. 

This  case  was  brought  before  the  court  on  a  motion 
by  the  petitioner,  to  make  the  conditional  order  for 
sale  absolute,  notwithstanding  the  cause  shown  to  the 
contrary  by  Edward  Jones,  who  is  named  in  the  title 
of  the  matter  as  owner  in  the  alternative  with  James 
Fenton.  It  appeared  that  James  Fenton  was,  prior  to 
the  month  of  January,  1861,  owner  of  the  lands  of 
Cloneen,  comprised  in  the  petition ;  and  that  on  the 
22nd  of  that  month  he  contracted  to  sell  them  to  Ed- 
ward Jones  for  £1550.    But  previous  to  this  contract 
for  sale,  Mr.  Fenton  had  created  certain  incumbrances 
upon  the  lands,  amongst  which  was  a  judgment  regis- 
tered as  a  mortgage  for  the  penal  sum  of  £260,  vested 
in  the  petitioner,  Matthew  George  O'Reilly.    Edward 
Jones  presented  a  petition  to  the  court  for  a  specific 
performance  of  the  contract  for  sale  on  the  29th  of  May, 
1 86 1 ;  and  on  tho  24th  of  Juno  an  absolute  order  was 
made  to  carry  into  effect  the  contract.    It  appeared 
that  certain  negociations  had  been  entered  into  between 
Edward  Jones  and  Matthew  George  O'Reilly,  out  of 
court,  with  a  view  of  paying  off  O'Reilly's  judgment; 
but  these  negociations  having  come  to  an  end  without 
such  payment,  Mr.  O'Reilly  brought  forward  a  motion 
in  the  matter  wherein  James  Fenton,  the  vendor,  was 
named  as  owner,  and  Edward  Jones,  the  vendee,  pe- 
titioner, seeking  for  an  order  upon  Edward  Jones  to 
bring  into  court  the  sum  due  to  Mr.  O'Reilly  on  foot 
of  his  judgment.     Mr.  Jones  did  not  attend  on  this 
motion,  and  counsel  for  Mr.  O'Reilly  pressed  for  the 
order,  contending  that  the  petition  filed  by  Edward 
Jones  for  the  specific  performance  of  his  contract  with 
James  Fenton,  had  the  effect  of  tying  up  the  creditor 
and  preventing  him  from  proceeding  actively  for  the 
recovery  of  his  debt;  and  that  the  proceedings  in  the 
matter  had  been  virtually  abandoned,  or  were  rur- 
posely  delayed,  as  no  step  had  been  taken  in  the  mat- 
"  ter  beyond  the  absolute  order  on  the  petition,  which 
had  been  made  fully  six  months  ago.    Judge  Har- 
greave  refused  to  make  the  order,  being  of  opinion 
that  the  court  had  no  jurisdiction  to  compel  the  ven- 
dee to  bring  the  amount  of  the  judgment  into  court 
at  that  stage  of  the  proceedings.    The  title  to  the 
lands  had  not  been  investigated  by  the  court.    The 
title,  on  investigation,  might  tnrn  out  bad,  and  then 
the  court  would  not  execute  a  conveyance,  and  the 
proceedings  would' fall  to  the  ground.     Besides,  the 
court  would  not  hold  that  the  proceedings  on  a  peti- 
tion between  vendor  and  vendee  prevented  the  credi 
tor  from  taking  steps  to  recover  his  debt    He  might 


present  a  petition  for  sale  of  the  lands;  and  if  there 
was  the  least  unnecessary  delay  in  the  vendor  and 
vendee's  petition  matter,  this  was  the  proper  coarse 
for  him  to  adopt.  And  in  refusing  the  motion,  it  was 
made  part  of  the  terms  of  the  order,  that  it  should 
be  without  prejudice  to  the  applicant  filing  a  petition 
for  sale,  or  taking  such  other  steps  as  he  might  be 
advised  for  the  recovery  of  his  judgment.  Accord- 
ingly, Matthew  George  O'Reilly  filed  his  petition  for 
sale  of  the  lands  of  Cloneen  on  the  11th  of  January, 
1862,  on  which  the  court  granted  a  conditional  order, 
directing  service  thereof  on  the  owner  by  his  solicitor, 
who  had  filed  his  petition  for  specific  performance  of 
the  contract  for  sale.  The  vendee,  Edward  Jones, 
showed  cause  against  this  conditional  order  for  sale ; 
and  the  petitioner  instituted  this  motion  to  make  the 
order  for  sale  absolute  notwithstanding  the  cause 
shown  by  Mr.  Jones. 

Mr.  Sherlock,  Q.C.,  for  tne  petitioner. 
Mr.  Lawless,  Q.  C,  for  Edward  Jones. — The  ques- 
tion to  be  considered  is,  whether  the  court  will  enter- 
tain a  petition  presented  by  a  creditor  where  there  is 
a  petition  pending  before  the  court  which  will  even- 
tuate in  the  payment  of  his  demand.     If  the  proceed- 
ings in  the  matter  for  the  specific  performance  of  the 
contract  for  sale  are  duly  prosecuted,  Mr.  O'Reilly 
must  be  paid  his  demand:  for  the  court  has  not  juris- 
diction  to  execute  the  conveyance  to  the  vendee  unless 
tho  purchase  money  is  to  be  applied  in  payment  of  the 
charges  on  the  lands,  and  is  sufficient  for  this  purpose. 
If  the  petition  for  specific  performance  is  not  proceeded 
with,  or  any  unnecessary  delay  occurs  in  the  matter, 
the  creditor  has  a  sufficient  remedy  in  the  practice 
adopted  in  the  case  of  ordinary  petitions  for  sale,  the 
right  to  apply  for  the  carriage  of  the  proceedings- 
There  is  no  ground  for  the  allegation  that  there  has 
been  unnecessary  delay  in  Mr.  Jones'  petition  matter* 
Judge  Hakobeavb — There  is  this  great  distinction 
between  a  petition  for  specific  performance  of  a  coo- 
tract  for  sale  and  an  ordinary  petition  for  sale: — the 
former  is  substantially  a  proceeding  between  two  par- 
ties, and  may  be  abandoned  by  them  at  any  time.    A 
creditor  can  never  rely  with  certainty  on  being  paid  in 
such  a  matter.     If  it  should  turn  opt  that  the  incum- 
brances exceeded  the  amount  of  the  purchase  money, 
or  the  title  to  the  lands  should  not  be  made  out  to  the 
satisfaction  of  the  court,  the  vendee  would  abandon 
the  matter  altogether.     In  the  case  of  an  ordinary  pe- 
tition for  sale  of  an  incumbered  estate,  the  petition  is 
filed  for  the  benefit  of  the  creditors;  and  if  the  pro- 
ceedings are  delayed  or  abandoned  by  the  petitioner, 
any  other  creditor  may  take  them  up  and  carry  them 
on  to  a  sale.     But  this  practice  is  inapplicable  to  a 
petition  to  carry  into  effect  a  contract  for  sale,  a  mere 
proceeding  between  the  vendor  and  vendee.    I  cannot 
hold,  therefore,  that  such  a  proceeding  can  bind  np  a 
creditor  and  deprive  him  of  his  remedy  to  recover  hia 
debt,  by  presenting  a  petition  for  the  sale  of  the  lands 
upon  which  it  is  a  charge.     I  will  make  the  order  foe 
sale  absolute.     But  as  the  abstract  of  title  in  the  mat- 
ter of  Mr.  Jones's  petition  has  already  been  before  me 
and  will,  I  think,  be  fiually  approved  of  very  soon,  if 
Mr.  Jones  will  undertake  to  bring  into  court  a  sum  of 
money  sufficient  to  pay  Mr.  Reilly's  demand,  so  soon 
as  I  shall  have  finally  approved  of  the  title,  I  will  stay 
the  further  proceedings  in  this  matter. 
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Order. — The  conditional  order  for  sale  to  be  made 
absolute,  with  costs,  bat  all  farther  proceedings 
in  the  matter  to  be  stayed,  Mr.  Jones  undertaking 
to  bring  into  court  a  sum  of  money  sufficient  to 
pay  off  the  petitioner's  demand  so  soon  as  the 
court  has  approved  of  the  title. 
— ♦ — 

Court  of  Sanitruptrg&Snsolbetug* 

[Reported  by  John  L*v«y,  Esq.,  Baniiter-*U*w  3 

[Before  Berwick,  J.] 
Rb  William  Aksell  Dat. — February*  1862. 
Trading  in  England — Act  of  Bankruptcy  in  Ireland 
— Filing  petition  for  adjudication  to  rid  the  bank- 
.   rupt  of  Ids  liabilities  without  any  benefit  to  creditors. 
Where  a  person  who  has  traded  in  England  comes  to 
reside  in  Ireland,  after  such  trading  had  discon- 
tinued, and  never  traded  in  Ireland,  and  then,  after 
a  residence  of  three  years  here,  commits  an  act  of 
bankruptcy,  Jby  filing  a  declaration  of  insolvency, 
and  then  a  friendly  petition  for  adjudication  is 
presented;  this  is4iot  a  trading  that  will  support 
such  adjudication.    Bui  even  if  all  the  requisites 
of  trading  existed,  if  the  bankruptcy  is  had  recourse 
to  to  rid  the  bankrupt  of  his  liabilities,  and  not  for 
any  purpose  benehjcial  to  his  general  creditors,  the 
Court,  in  the  exercise  of  its  equitable  jurisdiction, 
will  annul  the  bankruptcy  upon  the  petition  of 
creditors  dissenting,  although  some  of  the  creditors 
may  be  in  favour  of  the  bankruptcy  proceedings 
being  continued,  and  the  petitioning  creditor  will 
have  to  pay  the  costs. 
This  case  came  before  the  Court  upon  a  petition  to 
annul  the  adjudication,   presented  on  the  part  of 
several  English  creditors,  upon  the  ground  that  there 
was  neither  a  trading  nor  a  residence  in  Ireland  to 
warrant  a  proceeding  in  bankruptcy  there,  and  that 
whatever  assets  the  bankrupt  bad  were  in  England. 
The  bankrupt  was  originally  an  English  attorney,  who 
appeared  to  have  been,  at  one  time,  in  considerable 
practice,  but  a  few  years  since,  having  got  into  the 
trade  of  brickmaker,  he  became  embarrassed,  and 
came  to  reside  in  the  west  of  Ireland.     It  was  alleged 
that  the  bankruptcy  was  had  recourse  to  merely  to 
enable  him  to  get  rid  of  his  liabilities. 

Purcell  was  in  support  of  the  petition  to  annul 
He  cited  Hitchcock  v.  Sedgutick  (2  Vernon,  161); 
Alexander  v.  Vaughan  (Cowp.  148);  Dodsworth  v. 
Anderson  (Lord  Raymond's  Reports,  176.) 

Kernan,  QC.  and  Dowse  were  for  the  assignees 
and  bankrupt. 

The  facts  appear  in  the  judgment 
Judge  Berwick  delivered  judgment  His  Lordship 
said — In  this  case  a  petition  has  been  presented  by 
several  creditors  of  the  bankrupt,  praying  that  the 
adjudication  made  thereon  should  be  annulled,  and 
that  the  costs  of  this  application  should  be  paid  by 
the  creditor  on  whose  petition  the  adjudication  was 
made  The  petition  contains  a  full  statement  of  the 
grounds  on  which  the  application  is  founded,  and  1 
have  heard  the  case  fully  argued  at  both  sides,  each 
party  contending  that  important  principles  are  in- 
volved therein  affecting  the  general  jurisdiction  of 
this  Court.  The  petitiou  has  been  supported  by  a 
number  of  English  creditors  of  the  bankrupt,  repre- 


senting debts  to  a  considerable  amount,  the  principal 
of  whom  is  Mr.  John  W.  Holgate,  the  father-in-law 
of  the  bankrupt;  and  it  has  been  opposed  not  merely 
by  the  bankrupt  himself,  but  also  by  the  creditor's 
assignee,  Mr.  Patrick  Daly,  described  as  of  Salem- 
terrace,  Dublin,  engineer  and  surveyor,  who  insists 
that  there  are  no  grounds  for  annulling  the  pro- 
ceedings already  had,  and  that  they  should  be  con- 
ducted in  this  country  under  the  direction  of  this 
Court;  and,  on  their  part,  it  is  insisted  that  if  I  grant 
the  prayer  of  the  petition,  1  shall  make  a  decision  for 
which  no  precedent  can  be  found.     I  cannot,  how- 
ever, say  that  I  give  the  same  weight  to  the  opinion 
of  the  trade  assignee  in  this  case  as  I  do  in  ordiuary 
cases,  inasmuch  as  I  cannot  fiud  Mr.  Patrick  Daly's 
name  among  the  list  of  the  creditors  of  the  bankrupt 
at  all;  and  he  appears  to  have  been  appointed  at  a 
meeting,  held  in  a  few  days  after  the  adjudication 
was  made,  at  which  time  no  creditor  had  appeared 
except  the  petitioning  creditor,  who  is  the  brother  of 
the  bankrupt,  on  whose  petition  the  adjudication  was 
made.    The  agent  for  the  commission,  however,  pro- 
duced, at  the  hearing  of  this  argument,  letters  of  au- 
thority from  several  of  the  creditors,  acquiescing  in  the 
proceedings  taken  in  this  country,  and  proofs  have 
been  made  on  their  part  and  placed  on  the  file  of  the 
Court  since  the  argument  was  closed.     On  behalf  of 
the  present  petitioners,  it  was  alleged  that  these  cre- 
ditors were  really  not  interested  in  the  proceedings, 
as  they  were  all  secured  creditors;  while,  on  their 
part,  it  was  asserted  that,  although  their  debts  were 
secured,  the  securities  were  not  of  sufficient  value  to 
reach  the  full  amount  of  their  claims.     The  facts  of 
the  case  are,  after  all,  extremely  simple  and  uncontro- 
verted.    They  are  contained  in  the  several  documents 
on  the  file  of  the  court,  which  include  the  deposition 
of  the  bankrupt  himself  and  the  present  petition, 
which  has  been  verified  by  the  oath  of  the  petitioners, 
and  to  which  no  answering  affidavit  has  been  filed. 
It  appears  that  the  bankrupt  was  a  trader  in  England, 
from  September,  1865,  to  the  latter  end  of  September, 
1858,  as  a  manufacturer  of  bricks;  having  been  pre- 
viously an  attorney.     His  trading,  such  as  it  was, 
was  exclusively  carried  on  in  England  daring  the 
whole  of  that  time;  nor  does  he  appear  to  have  ever 
bought,  or  sold,  or  traded  in  Ireland,  nor  was  a  single 
debt  ever  incurred  by  him  in  Ireland  in  the  way  of 
trade.     It  is  stated  in  the  petition,  and  not  denied, 
that  he  had  never  visited  Dublin  while  a  trader. 
Pevious  to  September,  1858,  he  became  embarrassed 
in  bis  circumstances,  and  in  that  month  he  stopped 
business,  and  shortly  after,  in  the  following  month  of 
October,  he  came  to  Ireland,  admittedly  to  avoid  his 
creditors,  and  went  with  his  family  to  reside  in  West- 
port,  in  the  county  Mayo,  where  he  continued  to  re- 
side till  the  beginning  of  last  October.     During  the 
whole  time  he  resided  in  Ireland  he  never  was  en* 
gaged  in  any  trade  whatsoever.     The   affidavit  of 
trading,  on  which  the  adjudication  was  made,  places 
these  facts  beyond  doubt,  for,  after  setting  forth  the 
fact  "  that  the  said  William  Ansell  Day  was  engaged 
in  trade  as  a  brickmaker,  from  September,  1855,  to 
September,  1858,'*  it  proceeds  to  state  "that  he  was 
resident  in  Ireland  since  November,  1858,  and  has  not 
been  ip  business  during  such  his  residence  in  Ireland, 
or  since  the  month  of  September,  1858."    It  appears 
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that  in  October,  1861,  being  in  hopes  of  settling  with 
bis  creditors  in  England,  the  bankrupt  left  Westport 
and  wont  over  to  London.    He  had  previously  made 
an  arrangement  with  his  landlord  to  give  np  his  house 
at  Westport  at  the  end  of  the  current  quarter;  and, 
fhortly  after  his  departure,  an  auction  was  had  of  all 
his  furniture  there;  his  wife  and  family  were  removed 
by  bis  father-in-law,  Mr.  Holgate,  to  another  residence 
iu  the  same  county,  where  they  have  since  lived.     His 
house  was  shut  up  till  the  quarter  expired,  on  the  26th 
December  last,  when  the  landlord  took  possession  of 
it;  and  there  can  be  no  doubt  that  he  ceased  to  have 
any  residence  in  Ireland,  and  had  not,  when  he  left 
this  country  in  October  last,  any  present  intention  of 
returning  thereto.     It  appears  that  the  bankrupt  re- 
sided in  London,  in  lodgings,  from  October,  186 1,  to 
the  22nd  December  following,  and  having  then  found 
it  impossible  to  settle  amicably  with  his  creditors  there 
—some  of  whom  had  in  the  interval  proceeded  against 
him  to  judgment — and  being  apprehensive  that  exe- 
cution irould  be  issued  against  him,  he  on  that  day 
came  over  to  Dublin,  with  the  admitted  object  of 
evading  his  creditors,  aud  for  the  purpose,  as  he  him- 
self alleges,  of  instituting  the  present  proceedings  in 
bankruptcy,  having  been  advised  that  Ireland  was  the 
proper  place  to  file  a  petition  to  have  himself  adjudged 
a  bankrupt;  and,  accordingly,  he  filed,  on  the  23rd 
December,  the  day  after  be  arrived  in.  Dublin,  a  de- 
claration of  insolvency,  which  was  the  act  of  bank- 
ruptcy on  which  the  adjudication  in  this  case  was 
afterwards  made,  and  which  contains  this  statement 
— "  I,  the  undersigned,  William  Ansell  Day,  of  West- 
port,  in  the  bounty  of  Mayo,  briokmaker  and  scrivener, 
do  hereby  declare  tbat  I  am  unable  to  meet  my  en- 
gagements with  my  creditors.9'     Consequent  on  this, 
by  arrangement  for  that  purpose,  the  petition  for  ad- 
judication was  presented  by  the  bankrupt's  brother, 
the  Rev.  Henry  George  Day,  by  whom  it  was  signed 
and  duly  verified  on  the  26th  December.    He  de- 
scribes himself  therein  as  "  of  Sedburgh,  in  the  county 
of  York;"  it  is  executed  at  Brighton,  and  commences 
thus — "  Showeth,  tbat  William  Ansell  Day,  of  West- 
port,  in  the  county  of  Mayo,  brickmaker  and  scrivener, 
being  a  trader,  is  indebted  to  your  petitioner  in  the 
sum  of  1,700&,"  &c ;  and  the  usual  affidavit  is  an- 
nexed thereto,  in  which  the  petitioner  swears  "tbat 
the  several  allegations  in  his  petition  are  true."     An 
affidavit  of  trading,  to  which  I  have  already  alluded, 
was  filed  on  the  3rd  of  January,  1862,  made  by 
"John  Bowman,  of  London,  brickmaker,"  and  on 
those  documents  the  adjudication,  now  sought  to  be 
annulled,  was  made,  by  my  colleague,  Judge  Lynch, 
on  the  11th  January.      I  mention  these  facts  with 
more  minuteness  than  might  otherwise  be  necessary, 
to  show  tbat  the  adjudication  was  made  when  the  real 
state  of  the  case  was  not  before  the  Court,  for  if  they 
were,  it  is  perfectly  clear  that  there  would  have  been 
no  adjudication.     I  must,  however,  express  my  oegret 
that  these  documents  were  framed  in,  such  a  manner 
as  not  to  fairly  represent  the  true  facts  of  the  case. 
As  I  read  them,  they  represent  the  bankrupt  as  then 
residing  at  Westport,  and  the  declaration  of  the  bank- 
rupt and  his  brother's  petition  certainly  appear  to  treat 
him  as  then  being  a  trader  as  brickmaker  and  scri- 
vener.   On  the  24th  January  the  first  meeting  waa 
held,  pursuant  to  advertisement  in  tin  Dublin  GaxetU 


and  Mr.  Patrick  Daly  was  proposed  on  the  part  of  the 
petitioning  creditor,  and  chosen  trade  assignee.     On 
the  3rd  February  following,  the  bankrupt  filed  his 
schedule.    His  debts  are  therein  represented  to  amount 
to  97,1321  la.,  and,  with  the  exception  of  four  debts, 
amounting  in  the  whole  to  66L  10s.,  which  were  in- 
curred in  the  year  1861,  long  after  he  had  ceased  to 
be  a  trader,  and  which  appear  to  be  dne  to  shop- 
keepers in  Westport  for  household  expenses,  the 
whole  of  his  debts  are  dne  to  English  creditors. 
None  of  these  four  Irish  creditors  have  proved  their 
debts  in  this  court,  or  sought  to  take  the  benefit  of 
these  proceedings.    The  available  assets  are  repre- 
sented to  amount  to  about  87,348/.  18s.  4d,  and 
consist  exclusively  of  property  in  England,  of  which 
30,062/.  19s.  is  now  vested  in  English  Consols,  stand- 
ing to  the  credit  of  the  cause  of  Day  v.  Day,  in  the 
English  Court  of  Chancery.     Of  the  residue,  48,8801 
is  described  to  be  "  the  value  of  certain  freehold  and 
leasehold  estates  in  England,"  which  appear  to  be 
mortgaged  yerj  nearly,  if  not  fully,. to  this  value; 
and  8,405&   19s.  4dn  which  is  set  down  as  the 
amount  of  the  good  debts,  and  fe  almost  entirely 
composed  of  a  claim  against  Mr.  Le  Blanc,  one  of 
his  creditors,  on  foot  of  an  old  unsettled  partnership 
account.    As  far  as  I  can  judge,  the  property  in  the 
schedule  appears  to  be  either  vested  by  mortgage  in 
the  creditors  as  security  for  their  debts,  or  placed  in 
the  bands  of  trustees  for  certain  specified  demands. 
The  gross  profits  arising  from  the  trade  of  brickmaker 
for  the  period  comprised  in  his  schedule  is  138JL  10a. 
7£d.,  and  the  trade  disbursements  foi  the  same  time 
are  stated  to  be  23  U  13s.  6d.    In  fact,  compared 
with  his  other  (fadings  and  engagements,  the  trade  of 
brickmaking  appears  to  be  wholly  insignificant;  and, 
with  the  exception  of  the  four  debts  due  to  the  West- 
port  shopkeepers,  of  662.  10s*  the  schedule  is  exclu- 
sively conversant  about  English  creditors,  English  pro- 
perty, and  English  trading.     On  this  state  of  facts  I 
am  called  upon  by  a  number  of  the  English  creditors 
of  the  bankrupt  to  annul  the  proceedings  thus  taken 
in  this  country,  on  two  grounds— first,  on  the  ground 
that  the  adjudication  is  invalid,  this  Court  not  having, 
as  the  case  is  now  presented  to  it,  any  jurisdiction  to 
uphold  the  adjudication,  or  deal  with  the  case;  and, 
secondly,  even  supposing  the  abstract  right  to  exist, 
yet  that  the  abjudication  was  obtained  in  fraud  and 
abuse  of  the  bankrupt  laws,  for  the  personal  benefit 
of  the  bankrupt,  and  not  for  the  purpose  of  distri- 
buting any  estate  amongst  the  bankrupt's  creditors, 
or  for  any  purpose  useful  or  beneficial  to  them,  and, 
therefore,  under  the  equitable  jurisdiction  existing  in 
this  Court,  the  proceedings  should  not  be  allowed  to 
stand.     And,  after  the  best  consideration  I  can  give 
to  the  case,  it  appears  to  me  that,  on  both  grounds, 
it  is  my  duty  to  yield  to  this  application,  and  annul 
the  adjudication  aad  all  proceedings  had  thereon*    In 
the  first  place,  my  present  opinion,  on  a  consideration 
of  all  the  cases  to  which  I  have  been  able  to  refer,  is, 
that  the  jurisdiction  of  this  Court  over  traders  is  con- 
fined to  those  who  have  traded  in  or  to  Ireland;  or, 
at  least,  have  incurred  some  debt  in  the  way  and  in 
the  course  of  their  trade  in  Ireland.    I  certainly  waa 
a  little  startled  when  I  was  told  tbat  nothing  was  ne- 
cessary to  give  this  Court  jurisdiction  over  all  traders,  no 
matter  in  what  country  their  trade  was  conducted,  except 
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that  such  trader  should  come  over  to  this  country  for  a  ' 
temporary  occasion  and  file  a  declaration  of  insolvency,  ! 
or  commit  some  other  act  of  bankruptcy;  and  that  it 
was  wholly  unnecessary  to  show  that  he  had  ever 
traded  in  or  to  Ireland,  or  had  ever  incurred  a  debt  in 
this  country  in  the  way  of  his  trade.  Nay,  it  appeared 
to  me  that  the  argument  led  to  this  conclusion,  that 
in  such  case  this  Court  had,  onder  the  31st  section  of 
the  Irish  Bankruptcy  and  Insolvency  Act,  an  exclusive 
jurisdiction,  and  that  the  English  Court  of  Bankruptcy 
had  no  power  to  interfere  therewith.  I  must  say  that 
the  first  impression  produced  on  my  mind  by  the  case 
of  Alexander  v.  Vaughan  (Cowper,  398)  was,  that  the 
Court  there  held  that  a  trading  in  England  was  not 
necessary  to  give  jurisdiction  to  the  English  Bankrupt 
Court  against  a  Scotch  trader;  but  that  an  act  of 
bankruptcy  committed  in  England  by  any  trader  was 
sufficient  for  that  purpose.  But  on  looking  more  ac- 
curately at  that  case,  and  more  particularly  ou  reading 
it  by  the  contrast  of  the  cases  of  Hitcftcock  v.  Sedurick 
(2  Vera.,  161),  and  Dodnoorth  v.  Anderson  (Lord 
Raymond's  Reports,  376),  it  appears  to  me  that  the 
Court  only  intended  to  decide  that  it  was  not  ne- 
cessary that  the  party  should  be  a  resident  trader 
in  England,  but  that  it  was  sufficient  if  he  either 
bought  or  sold  in  England  in  the  way  of  his 
trade.  In  Dqdsworth  v.  Anderson,  the  question 
was  distinctly  raised  and  decided,  and  there  the 
Court  defines  what  la  meant  by  "  trading,"  in  order 
to  show  that  the  party  there  had,  in  fact,  traded  in 
England,  though  he  carried  on  his  business  at  Dublin, 
and  that  he  was  thereby  capable  of  being  made  a 
bankrupt  in  England.  In  the  note  to  Hitchcock  v. 
Sedwick  (in  2  Vera*,  161),  the  result  of  that  and 
the  other  cases  is  summed  up  by  the  compiler,  and  it 
is  broadly  laid  down  "  that  the  trading1  and  the  Act 
of  Bankruptcy  must  both  be  in  England,"  and  that 
it  is  the  concurrence  of  both  which  gives  the  Court  of 
Bankruptcy  jurisdiction.  It  has  been,  however,  pressed 
on  me  that  the  31st  section'  of  the  Irish  Bankruptcy 
and  Insolvency  Act  gives  to  this  court  an  enlarged 
jurisdiction,  which  includes  within  it  such  *  case  as' 
the  present,  and  that  residence  in  Ireland  is  all  that 
is  now  necessary  to  render  every  trader  amenable  to 
the  Irish  Bankrupt  Court.  Even  if  this  were  so,  I 
should  be  inclined  to  decide  that  in  this  case  there  was 
no  such  residence  of  the  bankrupt  in  this  country  aa 
wa*  contemplated  by  that  section;  bnt  I  do  not  think 
that  the  8 1st  section  was  intended  to  make  any  al- 
teration in  the  general  principles  by  which  the  juris- 
diction of  the  court  is  to  be  governed.  It  merely  was 
intended  to  give  to  the  court  an  exclusive  jurisdiction 
where  the  trader  (otherwise  amenable  to  the  law)  was 
a  resideut  in  Ireland,  or  conducted  his  business  ex- 
clusively in  Ireland  as  such  trader,  and  was,  there- 
fore, more  properly  to  be  dealt  with  by  the  Court  of 
Bankruptcy  in  Ireland*  In  the  present  case,  it  is  ad 
mitted  that  there  never  was  any  trading  by  the  bank* 
rapt  in  or  to  this  country  at  all;  and,  therefore,  al- 
though the  act  of  bankruptcy  was  committed  here, 
I  conceive  that  this. alone  does  not  confer  jurisdiction 
in  the  court,  and  that  the  adjudication  cannot  be  sup- 
ported and  should  therefore  be  annulled.  But,  even 
supposing  I  am  wrong  in  this  view  of  the  case,  no- 
thing can  be  clearer  to  my  mind  than  that  this  case 
comes  fully  within  the  class  of  authorities  in  which 


the  equitable  jurisdiction  of  this  court  has  been  ap- 
plied to  prevent  the  process  of  the  court  from  being 
abused,  and  to  confine  its  proceedings  to  the  legiti- 
mate objects  for  which  it  was  originally  created  and 
intended.  The  petition  states  that  the  adjudication 
was  obtained  "  with  the  fraudulent  object  of  ridding 
the  bankrupt  of  legal  proceedings  iben  pending  against 
him  in  England,  of  avoiding  opposition  on  the  part 
of  the  creditors,  and  with  the  view  of  enabling  the 
bankrupt  to  discharge  himself  from  his  liabilities  with- 
out being  exposed  to  the  searching  examination  to 
which  he  wonld  have  been  subjected  if  proceedings 
had  been  instituted  in  England,  where  the  debts  were 
contracted,  and  where  the  creditors  reside,  and  not 
for  the  purpose  of  distributing  any  estate  among  the 
bankrupt's  creditors,  or  for  any  purpose  useful  or  be- 
neficial to  them; "  and  this  the  petitioners  declared  on 
their  oath.  Is  it  possible  to  draw  any  other  conclu- 
sion from  the  proceedings  in  this  case?  The  bank- 
rupt wad  exclusively  an  English  trader,  his  creditors 
all  reside  in  England,  his  debts  were  alt  incurred 
there,  his  debtors  all  reside  there,  every  particle  of 
his  property  is  there,  it  must  be  there  realised;  the 
greater  proportion  of  it  is  under  the  immediate  con- 
trol of  the  English  Court  of  Chancery,  the  bankrupt 
is  defendant  in  at  least  two  suits  in  that  court,  in 
both  of  which  decrees  are  pronounced  against  him, 
in  one  of  which  he  and  his  co-trustees  are  directed  to 
bring  into  court  a  large  sum,  which  appears  to  bo 
due  by  them  as  defaulting  trustees  and  to  be  part  of 
his  wife's  separate  estate;  but  it  is  declared  "that 
as  between  the  co-trustees  the  present  bankrupt  is  to 
be  considered  the  party  primarily  liable  to  the  funds 
thereby  ordered  to  be  invested."  Besides  this,  the 
petition  states  that  the  assets  returned  in  the  schedule 
are  "  illusory/9  and  that  the  bankrupt  has  in  fact  no 
property  to  be  distributed  among  his  creditors,  and 
on  this  part  of  the  case,  the  bankrupt  has  instructed 
his  counsel  to  make  use  of  very  hard  language  to- 
wards the  principal  petitioner,  his  father-in-law. 
I  should  have  wished  not  to  be  called  on  to  pronounce 
any  opinion  on  this  matter  at  present,  as  of  course  I 
have  very  inadequate  information  to  arrive  at  the 
whole  truth;  but  this  is  an  ingredient  in  the  case  on 
which  I  am  bound  to  form  the  best  opinion  I  can  on 
the  documents  before  me;  and  I  am  not  sorry  to 
throw  the  result  of  my  scrutiny  of  the  schedule  into 
the  scale  to  relieve  the  petitioner,  as  far  as  I  can,  from 
the  charges  made  against  him ;  and  I  am  bound  to  say 
that  so  far  as  a  distribution  under  a  Court  of  Bank- 
ruptcy among  the  general  creditors  of  a  bankrupt  is 
concerned,  it  appears  to  me  very  likely  that  the  wind- 
ing up  of  the  case  will  show  that  it  is  "  wholly  illu- 
sory." The  property  consists  of  three-fourths  of  a 
sum  of  Consols,  standing  to  the  credit  of  the  cause  of 
Day  v.  Bay,  in  the  English  Court  of  Chancery.  I 
find  from  the  schedule  that  this  sum  is  mortgaged 
specifically  for  at  least  23,4622*,  independent  as  I  be- 
lieve of  the  securities  mentioned  in  the  deed  of  1855. 
The  freehold  and  leasehold  properties  are  valued  by 
the  bankrupt  at  48,8802.,  and  they  are  mortgaged  to 
the  amonut  of  44,408/.  5«.  2d. ;  and  unless  the  sche- 
dule is  incorrect,  there  is  a  depreciation  in  the  property 
to  the  amount  of  about  8000/.  The  only  general  as- 
sets appearing  to  be  available  for  the  general  creditors 
is  the  sum  of  B>405(.  19*.  4<£,  stated  in  the  schedule 
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to  be  "  good  debts."  Bat  when  I  look  at  what  these 
debt*  consist  of,  it  appears  that  7,700/.  4*.  9<L  con- 
sist* of  unsettled  balances  of  alleged  partnership  ac- 
counts with  a  Mr.  Le  Blanc,  commenced  in  1852  and 
1853;  and  I  am  very  mnch  deceived  if  these  same 
balances  do  not  form  the  substance  of  the  good  debts 
returned  as  due  in  January,  1858,  and  for  the  reco- 
very of  which  no  proceedings  appear  to  have  ever 
been  taken,  and  one  can  easily  judge  what  likelihood 
there  is  to  make  these  stale  uusettiod  claims  available 
at  this  period  of  time.  But  supposing  the  assets  to 
be  more  tangible  thau  I  now  imagine,  what  can  I  con- 
clude from  the  hurried  appointment  of  Mr.  Patrick 
Daly,  of  Saletn-terrace,  architect  and  engineer,  as  the 
assignee,  to  manage  for  the  real  benefit  of  the  English 
creditors  these  complicated  and  difficult  English  pro- 
ceedings, and  collect  these  English  assets,  not  being 
himself  a  c  -editor,  or  shewn  to  have  the  slightest  con- 
nection with,  or  to  be  conversant  about,  snch  affairs. 
It  is  impossible  for  me  to  say  tiiat  the  legitimate  ob- 
ject of  an  adjudication  wad  present  to  the  mind  of  the 
parties  with  whom  these  proceedings  originated.  1 
can  draw  no  other  conclusion  from  them  than  that  the 
sole  object  of.  obtaining  this  adjudication  was  the  per- 
sonal benefit  of  the  bankrupt,  and  therefore  that  it 
comas  witbia  all  the  authorities  which  call  upon  me  to 
set  them  aside.  It  is  true  that  several  of  the  creditors 
have  now  come  before  me,  and  expressed  a  wish  that 
the  proceedings,  as  they  have  been  now  instituted, 
should  be  proceeded  with  in  this  court;  but  independ- 
ently of  the  opinion  I  entertain  that  the  adjudication 
is  wholly  invalid,  and  also  of  the  fact  that  after  all 
these  creditors  only  represent  a  small  portion  of  the 
unsecured  debts,  the  case  of  ex  parte  Bourne  (2  Glyn 
and  Jameson,  150),  before  Lord  Eldon,  and  also  the 
case  of  ex  parte  Wade,  referred  to  in  page  140  of  the 
same  work,  show  me  that  if  I  am  satisfied  that  at  the 
time  the  adjudication  was  obtained  the  purpose  was 
wholly  personal,  and  not  with  the  intent  of  operating 
under  the  bankrupt  law,  the  adoption  of  a  right  pur- 
pose afterwards  will  not,  and  ought  not  to  destroy  the 
effect  of  the  wrong  purpose  in  which  it  originated. 
Certainly,  however,  if  I  saw  clearly  that  the  case  was 
within  the  jurisdiction  of  the  court,  and  that  the  large 
proportion  of  the  creditors  desired  it  to  be  conducted 
here,  and  that  I  had  the  moans  of  working  it  effec- 
tually, I  should  be -slow  to  refuse  the  aid  of  this  conrt 
to  any  parties  seeking  its  assistance;  but  I  honestly 
confess  it  appears  to  be  a  case  which  no  exertions  of 
this  court  could  bring  to  a  satisfactory  conclusion,  and 
I  must  therefore  act  on  the  grounds  I  have  already 
stated,  and  direct  that  the  adjudication  shall  be  an- 
nulled, and  all  the  proceedings  consequent  thereon; 
and  it  is,  in  my  opinion,  my  duty  to  direct  that  the 
costs  should  be  paid  by  the  petitioning  creditors. 
Attornfes  -Mean*  Lawes  and  Howe,  and  Mr.  Meldon. 
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Where  a  person  perfectly  answers  the  description  given 
'  will  of  the  intended  legate*  parol  evidence  of 


the  testator's  intentions  and  declarations  is  not  ad- 
missible for  the  purpose  of  showing  that  another 
person  imperfectly  answering  such  description,  was 
the  object  of  the  testator's  bounty. 
Hilary  Sessions,  1 862 — Lendrick,  J.WJ.,  Esq.,  Q.C. 
— The  process  in  this  case  was  brought  in  the  name  of 
John  Hagerty,  a  minor,  by  Robert  Hagerty,  his  father, 
and  next  friend,  against  Betsy  Hagerty,  administra- 
trix with  the  will  annexed  of  her  father,  Martin  Ha- 
gerty, for  the  arrears  of  an  annuity  bequeathed  to  the 
plaintiff  by  the  will  of  the  said  Martin  Hagerty,  in  the 
following  words: — "  I  further  leave  and  bequeath  to 
my  nephew,  John  Hagerty,  a  yearly  sum  of  ten  pound* 
sterling,  to  be  paid  hall-yearly  to  him  on  every  25th 
day  of  March  and  29th  day  of  September  in  each  year, 
during  the  term  of  his  natural  life,  and  no  longer,  to 
be  paid  ont  of  my  said  lands  and  property  of  Bolar- 
ney,  and  the  rents  of  same."  It  appeared  from  the 
evideuce  given  before  me,  that  the  testator  had  lived 
near  Wicklow,  and  was  possessed  of  a  leasehold  pro- 
perty called  Bolarney;  that  Robert,  his  brother,  lived 
iu  the  county  of  Kildare;  that  the  plaintiff  John  is  his 
son,  and  therefore  unquestionably  the  nephew  of  the 
testator,  end  thus  answering  both  in  name  and  cha- 
racter to  the  description  given  in  the  will  of  the  object 
of  the  testator's  bounty.  On  this  point  no  controversy 
whatever  arose;  but  it  was  contended,  on  the  part  of 
the  defendant  (who  is,  as  has  been  stated,  the  personal 
representative  of  her  father),  that  the  person  whom 
the  testator  intended  to  make  his  legatee  was  a  man 
who  had  lived  with  him  for  many  years;  that  this 
man  also  bore  the  name  of  John  Hagerty,  and  was 
also  his  nephew;  and  that  he,  and  not  the  plaintiff^ 
be.  ame,  on  the  death  of  the  testator,  entitled  to  the 
annuity.  The  evidence  as  to  both  these  points,  via., 
the  name  and  relationship  to  the  testator  of  the  person 
who  lived  with  him,  was  conflicting.  As  to  the  name, 
it  was  sworn  on  the  part  of  the  plaintiff  that  this  man 
(who,  I  may  observe,  has  died  since  the  death  of 
the  testator)  was  generally  known  as  John  Gorman, 
and  not  John  Hagerty.  This  was  contradicted  bj 
some  of  the  defendant's  witnesses;  and,  on  the  whole, . 
I  came  to  the  conclusion,  although  not  without  some 
doubt,  that  this  deceased  man's  name  was  John  Ha- 
gerty, and  not  John  Gorman.  But  as  to  the  relation- 
ship I  felt  quite  satisfied,  npon  the  evidence  produced 
on  both  sides,  that  he  was  not  the  nephew  of  the  tes- 
tator; he  may  have  been  his  cousin  (indeed  he  was 
said  to  be  nearly  as  old),  but  his  nephew  he  certainly 
was  not.  Some  evidence  (but  of  a  very  unsatisfactory 
nature)  was  given  that  the  testator  had  sometimes 
spoken  of  him  as  his  nephew ;  but  the  evidence  of  the 
testator's  daughter  (who  was  produced  as  a  witness 
for  the  defence)  proved  that  not  only  she  herself  knew 
that  the  man  who  lived  with  them  wan  not  her  father's 
nephew,  but  that  her  father  knew  it  too  and  admitted 
it  to  her;  but  accompanied  the  admission  with  an  ex- 
pression of  his  intention,  which,  for  the  reasons  here- 
after given,  is  not  admissible  in  evidence.  Defendant 
then  tendered  further  evidence  of  the  expressions,  in- 
tentions, and  wishes  of  the  testator,  to  show  that  the 
John  Hagerty  who  lived  with  him,  was  the  real  object 
of  his  bounty.  To  the  reception  of  this  evidence  the 
plaintiff  objected,  and  the  admissibility  of  it  was  the 
only  question  in  dispute  before  me.  Mr.  Taylor,  in 
the  commencement  of  the  19th  chapter  of  his  vain- 
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able  work  upon  evidence,  says,  "  Perhaps  the  most 
difficult  branch  of  the  law  of  evidence  is  that  which 
regulates  the  admissibility  of  extrinsic  parol  testimony 
to  affect  written  instruments."     With  this  remark 
everyone  will  be  inclined  to  agree  who  has  carefully 
studied  the  vast  number  of  perplexing  cases  which 
have  been  decided  upon  this  subject,  especially  those 
with  regard  to  wills.     It  is  extremely  difficult  to  col- 
lect from  them  any  rules  of  universal  application. 
Even  the  canon  laid  down  by  Lord  Bacon,  that  parol 
evidence  is  inadmissible  in  the  case  of  patent,  but  re- 
ceivable in  the  case  of  latent  ambiguities,  is,  as  to  the 
latter  branch  of  it,  now  no  longer  considered  as  a  safe 
gnide,  and  is  rejected  as  such  by  Taylor  in  his  Trea- 
tise on  Evidence;  by  Jarman  in  his  Book  upon  Wills; 
and  by  Sir  James  Wigram  (late  Vice-Chancellor)  in 
Us  work  en  the  same  subject    The  cape  before  me  is, 
however,  a  simple  one;  and  I  think  certain  proposi- 
tions or  rules  to  which  no  real  exception  exists,  may 
be  collected  from    the  decisions    on    this    subject, 
which  will  afford  a  safe  guide  to  a  right  decision  on 
the  question  before  me.    The  first  general  rule  which 
assy  be  laid  down  is,  "  that  parol  testimony  cannot 
be  received  to  contradict,  vary,  add  to,  or  subtract 
from  the  terms  of  a  wilL"     As  the  will  must  be  in 
writing,  the  necessity  of  such  a  rule  is  apparent;  and 
it  has  been  recognised  accordingly  in  every  treatise, 
sad  in  almost  every  case  on  the  subject.    Of  course 
it  is  not  to  be  understood  that  no  parol  evidence  of 
any  kind  is  to  be  admitted  to  influence  the  construction 
jA  wills;  on  the  contrary,  it  is  absolutely  necessary  to 
resort  to  it  in  certain  cases,  in  order  that  the  will 
should  be  understood.     This  brings  me  to  what  I  call 
the  second  rule,  which  is  laid  down  in  the  following 
terms  by  Sir  James  Wigram  in  page  65  of  his  Trea- 
tise on  Wills,  and  supported  by  numerous  cases  cited 
by  him: — "  For  the  purpose  of  determining  the  object 
of  a  testator's  bounty,  or  the  subject  of  disposition, 
or  the  quantity  of  interest  intended  to  be  given  by  his 
will,  a  court  may  inquire  into  every  material  fact  re- 
lating to  the  person  who  claims  to  be  interested  under 
the  will,  and  to  the  property  which  is  claimed  a?,  the 
subject  of  disposition,  and  to  the  circumstances  of  the 
testator,  and  of  his  family  and  affairs,  for  the  pur- 
pose of  enabling  the  court  to  identify  the  person 
or  thing  intended  by  the  testator,  or  to  determine 
the  quantity  of  interest  he  has  given  by  his  will." 
In  Doe  v.  Martin,  (1st  Nev.  &  Man.,  524)— Judge 
Parke  (now  Lord  Wensleydale),  says,  "The  court 
may  take  such  things  into  consideration,  so  as  to  put 
themselves  in  the  place  of  the  testator,  and  then  see 
how  the  terms  of  the  will  affect  the  property.9'     In 
Guy  t.  Sharp,  (1  MyL  &  K.  602)— -Lord  Brougham 
says,  "  I  may,  however,  observe  generally  on  the  re- 
ception of  extrinsic  evidence,  with  a  view  to  aid  the 
construction  and  give  explanation,  not  to  alter  or  to 
control  the  sense,  (a  purpose  for  which  it  never  can 
he  received)  that  there  is  a  manifest  difference  between 
the  declarations,  whether  verbal  or  written,  of  a  tes- 
tator, and  the  proof  of  facte  and  circumstances,  by 
the  knowledge  of  which  the  court,  when  called  upon 
to  construe,  may  be  placed  in  the  same  situation  with 
the  party  who  made  the  instrument,  and  may  thereby 
he  the  better  able  to  understand  his  meaning."    Bat, 
whatever  be  the  extent  to  which  the  court  may  have 
a  right  to  inquire  into  the  "  surrounding  circum- 


stances," (as  they  are  called)  it  must  never  be  forgot- 
ten that  it  is  still  the  will  that  is  to  be  construed.     In 
the  words  of  Lord  St.   Leonards — Attorney- General 
v.  Drummond,  (1   D.  &  W.,  367).— "When  the 
court  has  possession  of  all  the  facts  which  it  is  en- 
titled to  know,  they  will  only  enable  the  court  to  put 
a  construction  on  the  instrument,  consistent  with  the 
words;  and  the  judge  is  not  at  liberty,  because  he  has 
acquired  a  knowledge  of  those  facts,  to  puts  construc- 
tion on  the  words  which  they  do  not  properly  bear." 
Suppose  now,  that  the  evidence  so  given  of  all  the 
material  facts  and  surrounding  circumstances  of  the 
case,  has  raised  an  ambiguity,  by  disclosing  the  ex- 
istence of  more  than  one  object  or  subject,  to  which 
the  words  are  equally  applicable,  the  uncertainty  as 
to  which  of  these  was  meant  by  the  testator  would, 
if  further  investigation  could  not  be  made,  necessarily 
render  the  bequest  inoperative.     Thus,  for  example; 
if  in  the  present  case,  "  it  were  proved,  (as  I  am 
disposed  to  think  it  was)  that  each  of  the  claimants 
was  named  Jihn  Hagerty,  and  if  it  had  been  aldo 
proved,  (which  it  certainly  was  not)  that  each  was 
the  nephew  of  the  testator — what  is  to  be  done?    If 
no  further  inquiry  can  be  made,  it  is  impossible  to  de- 
termine which  of  those  two  persons  the  testator  meant 
by  the  words  "  John  Hagerty  my  nephew.9*  *  This 
brings  me  to  the  consideration  of  what  I  may  call  the 
thirdndo,  and  which  may  be  thus  stated: — "Where 
the  object  of  a  testator's  bounty  is  described  in  terms 
which  are  equally  applicable  with  legal  certainty  to 
two  or  more  persons,  extrinsic  evidence  of  the  de- 
clarations, instructions,  and  intentions  of  the  testator 
is  admissible."    Tho  admUoihility  of  snch  evidence  in 
such  a  case  has  been  finally  established  by  tii*  cure 
of  Miller  v.  Tr<wers%  before  Lord   Brougham,   as* 
sisted  by  Chief  Justice  Tindal  and  Lord  Lyndhurst, 
then  Chief  Baron — in  (8  Bing.,  244),  reversing  tho 
previous  decision  of  the  Vice-Chancellor — Good  v. 
Needs,  (2  M.  &  W.,  129),  and  Doe  v.  HiscocU  (5 
M  &  W.,  363) ;  and  the  rule,  as  I  have  given  it,  is 
found  in  substance  in  the  treatises  of  Sir  James  Wig- 
ram, Mr.  Jarman,  and  Mr.  Taylor.     But  this  admis- 
sion of  extrinsic  evidence  is  not  to  extend  beyond  the 
necessity  which  required  it;  and  in  the  rule  the  qua* 
litication  is  necessarily  implied,  or  rather  indeed,  ex- 
pressly stated.     Accordingly,  in  Doe  v.   Chichester, 
(4t  Dow.,  05,  91,  93;  3  Faucet  147),  it  was  laid 
down  that,  u  Extrinsic  evidence  is  admissible  to  ex- 
plain the  intention  of  a  devisor  in  his  will,  only  where 
an  ambiguity  is  raised  by  extrinsic  circumstances; 
and  there  it  is  admitted  from  the  necessity  of  the  case, 
because  the  will  cannot  have  effect  without  it."    The 
clearest  view  of  the  law  on  this  subject  is  given  by 
Lord  Abinger  in  pronouncing  the  judgment  of  the 
court  in  Doe  v.  Hiscocks,  (5M.&  W.,  363).    After 
stating  the  general  rule  that  the  meaning  of  a  will 
may  be  explained  by  evidence  of  all  the  circumstances 
surrounding  the  testator,  his  Lordship  goes  on  to  ob- 
serve.    "  Bnt  there  is  another  mode  of  obtaining  the 
intention  of  the  testator,  which  is  by  evidence  of  hia 
declarations,  of  the  instructions  given  for  his  will,  and 
other  circumstances  of  the  like  nature  which  are  not 
adduced  for  explaining  the  words  or  meaning  of  the 
will,  but  either  to  supply  some  deficiency,  or  remove 
some  obscurity,  or  to  give  some  effect  to  expressions 
that  are  unmeaning  or  ambiguous.    Now  there  is  but 
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one  case  in  which  it  appears  to  us  that  this  sort  of 
evidence  of  intention  can  properly  be  admitted;  and 
that  is,  where  the  meaning  of  the  testator's  words  is 
neither  ambiguous  nor  obscure,  and  where  the  devise 
is  on  the  face  of  it  perfect  and  intelligible,  bat,  from 
some  of  the  circumstances  admitted  in  proof,  an  am- 
biguity arises  as  to  which  of  the  two  or  more  things 
or  which  of  the  two  or  more  persons,  (each  answer- 
ing the  words  in  the  will)  the  testator  intended  to 
express.  It  appears  to  ns  that  in  all  other  cases 
parol  evidence  of  what  was  the  testator's  intention 
ought  to  be  excluded  opon  this  plain  ground  that  his 
will  ought  to  be  made  in  writing,  and  if  his  intention 
cannot  be  made  to  appear  by  the  writing,  explained 
by  circumstances,  there  is  no  will"  This  case  has 
oeen  always  considered  as  of  the  highest  authority, 
and  is  referred  to  as  such  by  Sir  James  Wigram,  Mr. 
Taylor,  and  Mr.  Jarman.  The  latter  says,  1,  364. 
44  This  case  is  generally  considered  to  have  settlecTthe 
law  upon  this  subject,  and  to  decide  that  the  only  cases 
in  which  evidence  to  prove  intention  is  admissible,  are 
those  in  which  the  description  in  the  will  is  unambi- 
guous in  its  application  to  each  of  the  several  subjects.9' 
It  necessarily  follows,  that  if  the  description  in  the 
will  applies  perfectly  to  one  individual  and  imperfectly 
to  another,  this  is  not  a  case  for  the  admissibility  of 
extrinsic  evidence;  and,  accordingly,  what  I  may  call 
the  fourth  rule  on  this  subject  is  thus  enunciated  by 
Mr.  Jarman  (I,  365): — "A  person  to  whom  the 
terms  of  the  description  are  imperefectly  applicable 
may  not,  by  parol  evidence  of  facts  tending  to  prove 
an  intention  in  his  favour,  support  his  claim  against 
another  person  exactly,  or  moro  nearly,  anewering  to 
all  the  particular*  in  die  description."  This  posi- 
tion is  fully  supported  by  several  cases  of  the  highest 
authority.  In  Delmare  v.  RobeUo  (1  Ves.,  Jr.  412), 
Lord  Thurlow  rejected  evidence  to  prove  that  the 
testator  intended  one  of  two  sisters  to  be  the  object 
of  his  bounty  whose  name  did  not  correspond  with 
that  in  the  will;  and  this  evidence  was  rejected,  inas- 
much as  there  was  a  sister  answering  to  the  name  in 
the  will  In  Andrews  v.  Dobson  (1  Cox.  425),  the 
name  of  the  legatee  in  the  will  was  James;  and  it 
Appeared  in  evidence,  that  Thomas  and  James  were 
both  sons  of  the  same  person — Thomas  by  his  first 
wife,  who  was  a  relation  of  the  testator,  and  James 
by  the  second  wife,  who  was  in  no  manner  related  to 
the  testator.  It  seemed,  therefore,  probable,  that  the 
testator  meant  that  Thomas,  whose  mother  was  his 
relation,  should  be  bis  legatee,  and  not  James,  whose 
mother  was  not  related  to  him  at  alL  Thomas,  ac- 
cordingly, claimed  the  legacy  against  his  half-brother, 
and  sought  to  give  evidence  of  the  testator's  intentions 
in  his  favour;  but  Lord  Kenyon  (then  Sir  Lloyd 
Kenyon,  M.R.)  refused  to  permit  him  to  do  so,  and 
dismissed  the  bill  On  this  decision,  Sir  James 
Wigram  observes,  p.  29,—"  To  have  admitted  the 
claim  of  a  son  who  did  not  exactly  answer  the  des- 
cription in  the  will,  as  against  a  son  who  did,  would 
have  been  In  contravention  of  the  rule  of  law  con- 
tained in  the  above  proposition."  In  Holmes  v. 
Custance  (12  Yes.  S59),  testator  left  a  legacy  to 
the  children  of  Robert  Holmes,  "  late  of  Norwich,  but 
now  of  London**  It  appeared  that  at  die  date  of 
the  will,  the  testator  had  no  relative  named  Robert; 
bat  that  a  person  of  this  nana,  who  was  related  to 


the  testator,  and  had  gone  from  Norwich  to  London 
at  the  age  of  14  or  16,  had  died  in  London  a  few 
years  before,  leaving  a  child.  It  was  contended  that 
the  legacy  did  not  apply  to  the  child  of  this  person, 
but  to  the  children  of  George  Holmes,  who  was  a 
relative  of  the  testator;  had  been  formerly  of  Norwich; 
and  was  then  resident  in  London,  and  had  several 
children,  some  of  whom  were  in  habits  of  intimacy 
with  the  testator.  But  Sir  W.  Grant  held  that  the 
description  was  not  so  inapplicable  to  Robert,  aa  to 
let  in  evidence  that  George  was  the  person  intended; 
that  the  sense  of  "  late  "  was  not  "  recently,"  but 
44  formerly;"  and  as  to  his  being  dead  at  the  time,  that 
the  testator  might  not  have  known  or  might  have  for- 
gotten it,  he  being  at  a  distance.  Now,  in  this  case,  it 
is  manifest  that  the  probability  was,  that  the  testator 
did  intend  the  children  of  George,  rather  than  those 
of  Robert,  to  take  the  legacy,  the  latter  being  strangers 
to  him,  and  the  former  intimate  with  him.  This  de- 
cision of  Sir  W.  Grant  is,  therefore,  a  very  strict 
enforcement  of  the  rule  now  under  consideration*. 
Again,  in  the  still  more  recent  case  of  Wilson  v- 
Squirt  (1  Y.  &  C,  0.  a,  a  54),  testator  bequeathed 
a  legacy  to  "The  London  Orphan  Society,  in  the 
City  Road;"  and  it  appeared  that  there  was  no  in- 
stitution precisely  answering  this  description,  but  there 
was  one  in  the  City  Road  called  "  The  Orphan  Work- 
ing School,"  which  claimed  the  legacy.  Evidence 
was  tendered,  that  there  was  a  society  called  "  The 
London  Orphan  Asylum,"  at  Clapton,  and  that  the 
testator  was  many  years  a  subscriber  to  it,  and,  in  his  - 
lifetime,  avowed  his  intention  of  leaving  it  a  legacy*. 
But  Sir  J.  Knight  Bruce  held  that  uThe  Orphan 
Working  School"  was  sufficiently  described  by  the. 
will,  and,  therefore,  rejected  the  evidence  tendered 
of  the  teitator*s  intention  in  favour  of  the  other 
institution.  In  each  of  the  last  two  cases,  it  may  be 
observed,  that  the  party  in  whose  favour  the  Court 
decided  did  not  exactly  answer  to  every  minute  par- 
ticular of  the  description  given  in  the  will  It  was 
sufficient,  in  the  opinion  of  the  Court,  that  he  sab* 
stantiaily,  and  much  more  nearly  than  the  other  party, 
answered  to  all  the  particulars  in  the  description; . 
and,  accordingly,  Mr.  Jarman,  in  the  above  quoted 
statement  of  the  rule,  introduced  the  words"  or  more 
nearly  ;M  suggested,  doubtless,  by  the  two  decisions 
last  cited,  which  are,  indeed,  authorities  of  an  a  fortiori  * 
character  as  bearing  on  the  case  now  before  me;  in. 
which  there  is  no  doubt  that  plaintiff  answered  ex- 
actly and  perfectly,  the  description  given  in  the  will  of 
the  object  of  the  testator's  bounty;  whilst,  on  the 
other  hand,  his  deceased  rival  answered  it  but  imper- 
fectly. The  plaintiff  is,  undoubtedly,  John  Hagerty,, 
the  nephew  of  the  testator;  the  other  may  have  borne, 
and,  I  think,  did  bear,  the  name  of  John  Hagerty; 
but,  by  the  evidence  before  me,  it  was  certainly  shown 
that  he  was  not  his  nephew;  and,  therefore,  under  the . 
terms  of  the  fourth  rule,  parol  evidence  cannot  be  given 
of  the  intentions  and  declarations  of  the  testator,  to  • 
support  the  claim  of  the  deceased  John  Hagerty. 
against  that  of  the  plaintu%  who  exactly  answers  the 
description.  As  1  have  already  said,  the  only  question 
before  me  was  as  to  the  admissibility  of  such  evidence; 
and,  as  I  am  of  opinion,  for  the  reasons  I  have  given, . 
that  such  evidence  is  «qt  admissible,  my  decision  moat 
be  for  the  plaintift 
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tMipmfdkj  Win  Woodkx*,B^  BmiMmUmt.) 

Bkhstry  Appeals. 

CSmm  Ball,  0'Bb»,  Hans  and  FnaanjXD,  J  J., 
andDsasy,  B. 

Jomr  M'Kbowwe,  appellant  fob  sklf  and  other*; 
Samoxl  Bradford,  Joh.,  rbspondbnt  fob  self  and 
othmls.— Dec  3,  4,  9,  1861. 

Aat  19  *  14  VicL  c  69,*.  58— ^jpea^Omtmcm 
of  appellant s  place  of  abode  from  indorsement— 
Mandatory  and  directory  provisions. 

The  provision  in  the  58th  section  of  the  stat.  13  £  14 
Vict  c  69,  requiring  the  Assistant  Barrister  to  in- 
dorse upon  every  statement  of  a  case  the  place  of 
abode  of  the  appellant  and  respondent  in  the  appeal, 
it  directory  only,  and  not  mandatory,  and  therefore 
Held  that  the  court  uriU  entertain  an  appeal  notwith- 
standing the  omission  of  the  place  of  abode  from  the 
indorsement  upon  the  statement  of  the  case. 
WauUyn  v.  Woollett  (4  0.  B.  86)  considered  and 

distinguished. 
This  was  a  case  stated  by  John  Leahy,  Esq.  Chair- 
man of  Quarter  Sessions  for  the  County  of  Loath. 
Counsel  for  the  appellant  was  about  to  begin,  when 
three  preliminary  objections  to  the  case  being  heard 
were  made  on  behalf  of  the  respondent.  The  first  ob- 
jection was  that  the  case  was  not  indorsed  as  required 
by  section  58  of  stat  13  &  14  Vict  c  69,  as  the  in 
dorsement  did  not  give  the  places  of  abode  of  the  ap- 
pellant and  respondent  The  indorsement  upon  the 
case  was,  "  County  of  Louth,  Baronies  of  Ardee,  Fer- 
rard,  Upper  Dundalk,  Lower  Dundalk,  and  Louth, 
John  M'Keowoe,  appellant  for  self  and  others,  Samuel 
Bradford,  juil,  respondent  for  self  and  others.  Dated 
24th  October  1861,  John  Leahy,  Chairman  of  Quar- 
ter Sessions  of  County  of  Louth."  It  is  necessary 
with  respect  to  this  objection  to  state  that  in  the  sche- 
dule to  the  case,  in  which  were  given  the  names  of  the 
persons  whose  right  to  remain  upon  the  register  was 
affected  by  the  chairman's  decUion,  three  persons  ap- 
peared of  the  name  of  John  M'Keowne,  and  that  for 
anything  that  appeared  in  the  case,  it  was  uncertain 
which  of  them  was  the  appellant;  it  farther  .appeared 
that  some  250  persons  were  affected  by  the  decision 
of  the  assistant  barrister.  The  second  and  third  pre* 
liminary  objections  were  abandoned,  and  the  deci- 
sion of  the  court  did  not  touch  them,  so  that  it  be- 
comes unnecessary  to  state  anything  with  reference 
to  them. 

M'DonougK  Q.C.  (Vith  him  Chatterton  &C.y  and 
J.  C.  LowryJ  for  the  res  oudeut,  in  support  of  the 
objections. — The  requirements  of  the  53tii  section  of 
the  statute  have  not  been  complied  with  here.  That 
section  requires  that  the  assistaut  barrister  shall  in- 
dorse on  the  statement  of  appeal  the  Christian  name 
and  surname,  and  place  of  abode  of  the  appellant  and 
of  the  respondent  in  the  appeal.  The  decisions  shew 
that  the  provisions  of  the  section  are  not  mere!  v  direc- 
tory but  mauda?  ory.  There  are  three  John  M  Keownes 
mentioned  in  the  schedules  to  this  case,  and  it  is  uuoer- 
Uiu  which  of  ihem  U  alluded  to  in  the  iadoi  moment 


It  nay  be  said  that  the  58th  section  is  applicable  only 
to  single  appeals,  and  that  this  is  a  consolidated  appeal; 
but  this  is  not  a  consolidated  appeal,  but  a  joint  ap- 
peal Sections  60  and  61  are  those  conversant  with 
consolidated  appeals,  and  from  their  provisions  it  is 
plain  that  this  does  not  oome  within  them.  The  ease 
of  WanUyn  v.  WooUett,  (4  G.  B.  86)  shews  that  the 
sections  in  the  English  Act  analogous  to  the  68th  sec- 
tion of  13  &  14  Vict  c  69,  is  mandatory,  and  that 
the  indorsement  is  essential  to  the  .appeal  It  wan 
there  decided  that  the  court  had  no  jurisdiction  to  hear 
the  appeal  unless  the  indorsement  had  been  signed  by 
the  revising  banister,  and  signed  in  court  Pether- 
bridge  v.  Ash,  in  the  same  way  shews  that  another 
branch  of  the  section  is  mandatory.  In  that  case  it 
was  held  that  the  notice  stating  an  intention  to  appeal 
must  be  signed  by  the  appellant  himself  and  not  by 
an  agent,  the  section  of  the  English  Act  6  6  7  Vict 
c.  18,  requiring  such  signature.  The  indorsement  of 
the  place  of  abode  is  essential  for  the  purpose  of  iden- 
tification in  case  costs  are  given  against  the  appellant 
WooQdt  r.  Davis,  1 4  C.  B.  1 15)  shews  the  strictness 
with  which  the  English  Act  is  construed  in  the  case 
of  notices  of  objection;  and  at  least  equal  strictness 
ought  to  be  observed  in  the  case  of  appeals.  Winch 
v.  Williams,  (12  C.  B.  115)  on  the  3  6  4  Wo.  4, 
c.  42;  sjxdHatton  v. English,  (7  E1.&BL94)  on  the 
Bills  of  Sale  Act,  also  exemplify  this  strictness  of  con- 
struction. There  are  no  means  of  supplying  the  de- 
fect in  the  present  case.  Under  the  statute  there  an 
but  two  modes  of  remedying  defects:  the  one  is  by  send- 
ing back  the  case  to  the  barrister;  that  cannot  be  done 
here,  as  the  indorsement  must  be  made  by  the  assis- 
tant barrister  in  court  when  the  case  is  read  to  the  ap- 
pellant, and  the  case  can  only  be  sent  back,  when  the 
statement  of  the  matter  of  appeal  is  not  sufficient,  see* 
tion  78 ;  that  is  not  the  objection  here.  The  other  mode 
is  by  referring  to  different  portions  of  the  case  itself; 
that  cannot  be  resorted  to  here.  This  is  a  special 
power  delegated  by  the  statute  to  the  barrister,  and 
the  power  must  be  strictly  followed. 

Serjeant  Sullivan  and  Coffey,  in  support  of  the- 
appeal — We  submit  that  the  words  of  the  statute  are 
directory  only,  aud  not  mandatory,  in  the  present  in- 
stance. In  WanUyn  v.  Woollett,  the  point  whether 
the  words  of  the  section  are  directory  or  mandatory 
was  not  argued;  besides,  that  case  differs  from  the  pre- 
sent one  in  this  important  respect,  that  there  the  de- 
fect was,  that  there  was  no  signature  of  the  revising 
barrister  to  the  indorsement,  aud  thus  the  indorsement 
was  altogether  valueless;  while  iu  the  present  ease  we 
have  an  indorsement  signed,  and  signed  within  the 
proper  time.  We  submit  that  the  cases  cited  on  the 
Bills  of  Sale  Act  and  on  the  3  &  4  Win.  4,  c  42, 
cannot  be  held  to  be  applicable  iathe  present  instance. 
In  several  respects  the  English  Act  6  &  7  Vict  c  18, 
has  been  held  to  be  directory  onlr.  not  mandatory. 
Thus  in  Morgan  v.  Parry  (17  0.  B.  324)  the  Court 
of  Common  Pleas  held  that  the  I3ta  section  of  that 
statute  requiring  the  lists  of  voters  prepared  by  the 
overseers  to  be  signed  by  them,  was  in  that  respect 
directory  only.  The  King  r.  The  Inhabitants  of  Bir- 
mingham (8  B.  &  Cr,  49)  cited  in  Morgan  r.  Parryt 
is  important  upon  the  distinction  between  mandator/ 
aud  directory  words.     Sajoo  QoU  v.  Green  (6  M.  £ 
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(1  B»4r  A*  Sift)  slews  ***»»  ease*  were  aited 
fa  Jlfatttyfsv,  tftefft*  CWs*.  dram,  whew  tbe< 
pffwUknrtf  »  etatatewere  bald  to  be  dilatory  only, 
ww  deciaea*  on  the  gveuad  that  the  statute  e*l  net 
cantata  My  negative  word*,  Che  earns  reason  applies 
Is  see  aeieaeaft  ease,  the  Judgment  of  Taunton,  J  in 
A***  v.  *  Jferm  (0  Ad  ft  Etf.  at  p.  96)  has  always 
beta  cbneideysd  4o  contain  the  best  exposftieo  of  the 
law  upsu  this  sojgeet.  fie  says,  <*l  nuderstaod  the 
dMactioa  to  be,  thai  a  elaose  i*  directory  where  the 
panvirienj  contain'  saere  matter  of  direction  sad  nothing 
mope,  bat  not  so  where  they  are  followed  by  such 
weeds  as  ase  assd  here,  vi*.,  that  any  thing  done  con- 
trary to  saeb  previsions  shall  be  null  and  void  to  all 
imsaM^  Totnesame  effect  are  Lord  TeaterdeaTs 
observation*  In  Tk*  King  v.  The  Justices  of  Leicester, 
(7  fcV  A  Ca.  at  p.  12.)  The  Mayor  of  Bodiesier  v. 
Rig.  (4  Jar.  N.  8.  1227.)  If  the  words  of  the  sec- 
tion are  mandatory,  ean  the  assistant  barrister,  by  re- 
fating  to  sign  the  iae>raeuieat  deprive  a  party  of  his 
right  of  appeal,  or  eas  tbe  Court  of  Queens  Bench 
after  the  tiose  for  signing  has  passed  grant  a  manda- 
mas  to  compel  the  chairman  to  sign  the  paper?  How 
can  the  court  grant  the  mandamus,  unless  the  words 
are  directory?  The  75th  section  shews  what  the  ap- 
pelant himself  is  to  do,  and  this  throws,  a  good  dear 
of  light  on  the  matter.  Tbe  indorsement  of  the  place 
of  abode  is  not  for  the  purpose  of  costs.  In  tbe  case 
of  consolidated  appeal*  the  party  who  acts  for  all  must 
sign  a  declaration,  section  6Q,  bnt  it  Is  not  stated  that 
he  mass  grre  his  place  of  abode,  in  the  declaration. 
[Boil,  «/•— That  is  a  verf  good  reason  for  tbe  place  of 
abode  being  given  in  the  indorsement*  WBrien  /. 
—.If  the  place  of  abode  was  necessary,  it  is  more  likely 
that  tbe  Legislature  wonld  have  required  ft  to  be  given 
in  the  declaration  which  the  party  himself  makea,  than 
In  the  indorsement  which  is  made  by  the  assistant 
barrister.}  We  have  here  a  duty  imposed  upon  a  pub- 
lic officer.  Is  a  party  to  be  prejudiced  in  consequence 
of  the  miscarriage  caused  by  that  officer?  In  the  77th 
section  where  the  Legislature  intends  that  non-compli- 
ance with  the  acts  there  required  should  invalidate  the 
appeal,  it  uses  negative  words.  Negative  words  are 
also  need  in  the  7&th  section,  and  the  Legislature  thus 
expressly  provides  for  the  cases  in  which  the  court 
shall  not  be  put  in  motion,  and  shall  not  act.  When 
It  has  to  deal  with  acts  to  be  done  by  the  appellant 
himself,  it  provides  by  negative  words,  thai  if  those 
acts  are  not  done,  the  appeal  shall  not  be  entertained, 
but  when  It  deal)  with  acta  to  be  done  by  the  assis- 
tant barrister,  no  such  words  are  given.  No  practical 
difficulty  can  arise  as  to  costs  by  reason  of  the  absence 
of  the  statement  of  the  place  of  abode,  because  the 
parties  come  into  open  court,  and  in  presence  of  each 
other  sign  tbe  document  by  which  they  consent  to  be- 
come appellant  and  respondent)  and  the  party  ordered 
to  pay  costs  would  be  described  la  the  order  and  saf- 
nckatly  identiied,  as  M  John  M'Keewne  the  appellant 
in  this  case;*  that  would  obviate  all  cUfleuUy.  The 
Common  Law  Procedare  Act,  of  1853,  throws  seme 
light  on  the  matte*  The  9th  section  of  that  Act  re- 
quires the  residence  and  description  of  the  parties  to 
be  given  in  the  summon*  and  plaint,  but  It  has  been 
hold  that  the  section  is  directory  only—King  *  Hop- 


kins,  (13  M.  &  \f.  685);  Rosa  v.  Gouddl  (7  C.  ft 

766).  *        ,T^ 

ChotyitQ*  (MX  M  ■epfr'-Aa t»  the  b*tetgpmeat 
used,  the  16tb  6  24)st  sections  of  tbe  Common  Law 
procedure  Act,  which  provide  for  technical  errors  and 
omissions,  control   the  effect   of  she   0th  section. 
Wanklyn  v.  WoolleU  is  an  exposes  authority  on  the 
case.    No  <fe*iqcjiou  can  be  taken  as  to  what  may 
have  been  in  tbe  mind  of  the  legislature,  when  it  re- 
quired a  number  of  tbiugs  to  be  done.  Either  the  court 
jnust  hold  that  the  whole  of  the  section  is  directory, 
and  that  the  indorsement  may  be  altogether  omitted, 
pc  that  tbe  Whole  of  tbe  section  ia  mandatory.     It  ia 
not  necessary  that  there  should  be  negative  words  to 
nia£e  a  section  of  an  Act  of  Parliament  mandatory— 
pwarris  on  the  Statutes,  610,    There  are  two  cases 
in  which,  words  merely  affirmative  must  be  bold  to  be 
mandatory.     The  first  is  where  words  are  aecoeqerj 
for  the  purpose  of  giving  a  uew  right,  or  founding  a 
jurisdiction,  but  where  acts  ace  required  to  be  doqe  by 
a  functionary  whose  acts  are  incapable  of  beiug  con- 
trolled, in  that  case,  to  prevent  the  subject  from  bring 
oppressed  by  tbe  neglect  of  the  functiouary,  words 
seemingly  mandatory  are  bold  to  be  directory  oujy. 
I  submit  that   Wanklyn  v.    WoolleU  is,  in  fact,  an 
authority  to  show  that  the  wurds  here  are  mandatory* 
That  b  not  at  all  an  analogous  case  to  that  of  Mor- 
gan v.  Parry,  which  is  a  case  falling  within  the  se- 
cond class  which  I  have  enumerated,  bnt  that  k  not 
this  case.    As  to  Wanklyn  v.   WooVett,  I  do  pot 
know  whether  the  distinction  was  taken  iu  terms  by 
counsel  as  to  whether  the  words  there  were  manda- 
tory or  not.     [Fitzgerald,  J.—I9  there  not  this  dis- 
tinction between  that  case  and  the  present  one,  that 
in  WanJdyn  v.    WooUett  there  was  nothiug  (n  {he 
body  of  tbe  case,  apart  from  the  Indorsement,  to 
shew  who  the  parties  appellant  aud  respondent  were, 
or  to  shew  whether  they  bad  any  interest  or  not, 
while  that  ia  not  tbe  case  here?     O'Brien,  J.— U 
tbe  indorsement  any  part  of  the  statement?].     No; 
bnt  there  is  nothing  in  the  argument  that  the  party 
is  not  bound  to  send  up  the  indorsement  with  the 
statement  to  the  Exchequer  Chamber,  because  what 
he  is  to  forward  is  the  document  which  he  gets  from 
the  Assistant  Barrister,  namely,  the  statement  •*  with 
such  indorsement  thereon*"    Wanklyn  v.  IVooUdt  de- 
cides that  the  signature  to  the  indorsement  is  essen- 
tial; that  is  the  same  as  saying  that  the  direction  of 
the  Act  is  mandatory.     Collins  v.  Hungerford  (7  (r. 
C.  L.  B»,  581),  allows  that  tbe  court  will  require  a 
literal  compliance  with  the  statute.     In  all  the  cadca 
cjted  on  the  other  side  the  requirements  of  the  sta- 
tutes were  things  to  bo  done  by  public  fuuct.onaries, 
and  the  party  affected  by  them  had  no  control  ever, 
them.     Of  this  kind  is  Morgan  v.  Purry%  which  ia 
totally  different  from  the  present  case.     Here  tne 
thing  required  by  the  statute  is  the  act  of  the  party, 
fne  appeal  Is  hU,  and  the  case  is  stated  for  his  beac- 
tjt,  and  the  things  which  he  is  required  to  see  to  are 
(tot  matters  of  law,  but  plain  matters  offset,  which 
be  can  judge  of  as  well  as  any  lawyer.     [Deasy,  2?.—. 
Suppose  the  barrister  cannot  ascertain  the  appellant's 
place  of  abode,  what  will  the  consequent  be?j.     Tbe 
appeal  must  fail  then,  aud  It  will  be  tbe  appellant's  own 
fault.    [O'Brien,  ,/.— Suppose  the  respouJent'e  ad* 
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tress  is  mot  ascertained:  his  abode  most,  ander  the 
Act,  ho  stated  as  well  as  that  of  the  appellant].  No 
injury  cam  arise  ia  that  case,  as  the  court  has  power 
to  appoint  am  officer  as  a  formal  respondent.  As  to 
the  arguments  raised  upon  the  words  of  the  77th  sec. 
there  are  similar  words  in  the  English  Act,  and, 
therefore,  the  argument  would  be  against  the  deci- 
sion in  WanUgn  v.  WooUetU  [Ball,  /.—In  that 
ease  a  great  many  arguments  which  might  have  boon 
urged,  appear  to  have  been  omitted].  If  the  58th, 
68th,  75th,  76th,  and  77th  sections  are,  as  they  ought 
to  be,  mil  read  together,  then  the  negative  words  of 
77th  section  wiH  be  imported  into  the  58th. 

Deo,   9* — The  court  now  delivered  judgment— . 
Ball,  J.-— In  this  case  a  preliminary  objection  has 
been  taken  by  the  respondent  to  the  appeal  being 
mean!  en  the  gronnd  of  the  omission  ef  the  places  of 
mbode  of  the  appellant  and  respondent  from  the  in- 
dorsement neon  the  statement  of  facts  prepared  by 
the  Assistant  Barrister,  pnrsmant  to  the  58th  section 
of  the  Irish  Registration  Act    There  were  two  other 
objections  also  taken,  bat  it  is  with  that  only  whieh 
I  have  just  mentioned  that  we  have  to  deal.    The  ob- 
jection is  purely  technical*     ft  is  not  suggested  that 
any  loss  or  inconvenience  whatever  has  been  sus- 
tained by  the  respondent  by  reason  of  the  omission  of 
which  he  eomplaias,  bat  he  insists  that  it  is  well 
founded  in  law,  and  if  that  is  so  he  is  entitled  to  have 
the  benefit  ef  it     On  behalf  of  the  respondent  it  is 
insisted  that  She   omission  of  tho  barrister  in  not 
specifying  the  places  of  abode  is  fatal  to  the  appeal, 
simply  by  reason  of  tho  provisions  of  tht  58th  section 
of  the  Act  requiring  the  statement  of  the  places  of 
Abode,  being  mandatory  and  not  merely  directory. 
On  the  other  hand  it  is  maintained  on  behalf  of  the 
appellant  that  the  terms  of  the  section  are  directory 
only  in  this  respect,  and  that  tlie  non  compliance  with 
them  does  not  invalidate  the  case.    To  sustain  this 
view  the  appellant  resorts  to  the  doctrine  that  where 
the  worms  of  the  statute  are  in  the  affirmative  only, 
they  are,  generally  speaking,  merely  directory;  and 
lie  insists  that  it  lies  on  those  who  say  that  they  are 
mandatory  to  establish  that  position  as  the  result  of 
4>me  peculiarity  in  the  case,  and  he  appeals  to  the 
fact  that  where  the  statute  prescribes  certain  acts  to 
dene  by  the  appellant  himself  it  nses  negative  words, 
thereby  rendering  the  provisions  mandatory  in  respect 
ef  mots  to  be  done  by  the  ippellaat  himself;  whereas 
the  acts  to  be  done  by  the  public  officer  and  not  by 
the  appellant  are  expressed  in  affirmative  words  only, 
and  he  says  that  therefore,  the  directions  in  that  re- 
spect are  directory  only.     Again  the  appellant  appeals 
to  the  authority  ef,  and  relies  on  the  class  of  cases 
which  have  been  cited  by  him,  wherein  certain  acts 
required  by  statutes  to  be  done  within  a  limited  time 
or  with  certain  forms,  have  been  held  valid,  though  not 
so  performed,  the  words  of  the  enactments  being,  as 
here,  in  the  affirmative  only.     Further,  the  appellant 
relies  on  the  case  of  Morgan  v.  Parry  to  shew  that 
the  enactment  in  this  case  is  directory  only.      In 
that  case  the  words  ef  the  English  Registration  Act, 
6&1  Viet,  c.  18,  on  which  the  question  arose,  were, 
that  the  overseers  of  boroughs  shall  prepare  lists  of 
the  voters  of  such  boroughs,  and  sign  the  same,  and 
deliver  the  lists  to  tho  revising  barristers.    The  ques- 


tion was,  whether  a  list  made  by  the  overseers,  and 
published  and  delivered,  bnt  not  signed,  was  a  valid 
list  or  a  nuNity;  or,  in  other  words,  whether  the  pro- 
vision of  the  statute  requiring  the  lists  to  be  signed 
was  mandatory  or  directory  only.    The  court  in  that 
case  held  the  provision  merely  directory,  aad  decided 
that  the  list  although  unsigned  in  violation  of  the 
express  provisions  of  the  Act,  was  valid.     It  is  to  be 
observed  that  the  words  of  the  Act  there  were  affir- 
mative only,  and  the  conrt,  taking  in  view  the  object 
of  the  statute,  and  considering  that  it  was  to  afford  to 
all  parties  an   opportunity  of  objecting  to  claims, 
thought  that  that  object  conid  be  attained  by  the  pub 
lication  of  the  lists,  although  the  overseers  bad  omit- 
ted to  comply  with  the  direction  as  to  signing.     The 
conrt,  therefore,  observed  that  if  the  terms  of  the 
section  were  to  »3  daemed  mandatory,  the  omission 
would  have  the  effect  of  disfranchising  a  number  ef 
voters,  and  intimated  that  it  could  not  be  held  that  the 
Legislature  had  intended  such  a  consequence  to  follow 
from  the  neglect  of  the  overseers.     It  is  insisted  that 
the  judgment  in  that  case  rnles  the  present  one.   The 
requirement  in  the  present  instance,  it  is  contended, 
is  not  in  any  way  of  the  snbstanci  of  the  case.     If 
the  object  of  the  section  is  the  identification  of  the  ap- 
)>ellant,  that  object  it  is  argued,  is  attained  by  the 
formal  appearance  of  the  appellant  before  the  barrister, 
his  acceptance  of  the  office  of  appellant  and  the  de- 
livery to  him  of  the  case  to  be  by  him  transmitted  to 
this  court     Then,  it  is  asked  can  this  court  impute  to 
the  Legislature  the  intention  of  allowing  the  two  or 
three  hundred  ratepayers  concerned  in  this  appeal  to 
be  disfranchised,  owing  to  the  omission  of  the  bar- 
rister?   Now,  to  all  this  what  do  we  find  opposed  by 
the   respondent?      Simply   and   solely  the  case  of 
Wanktyn  v.  Woolktt,  to  which  recourse  has  been  had 
by  the  respondent's  counsel  m  every  difficulty  that 
has  arisen,  as  well  as  to  supply  every  want     As  to 
that  case,  although  the  jndgment  of  the  conrt  appears 
open  to  criticism,  and  though  the  decision  is  hardly 
consistent  with  the  current  of  the  authorities,  and 
appears  to  be  at  variance  with  the  ease  of  Morgan  v. 
Parry,  and  the  principles  there  acted  upon,  I  do  not 
consider  that  I  am  reduced  to  the  alternative  of  either 
overruling  it,  or  of  adopting  it  in  its  integrity,  as  I  am 
of  opinion  that  it  does  not  touch  this  case,  and  is 
therefore  of  no  authority  upon  it     I  pass  over  the 
somewhat  remarkable  circnmstanee  that,  ia  a  discus- 
sion where,  as  in  the  present  one,  nearly  all  the  argu- 
ment has  been  conversant  with  the  doctrine  of  direc- 
tory and  mandatory  words,  a  judgment  should  be  re- 
lied-on  as  of  paramount  authority,  wherein  no  men- 
tion ef  that  doctrine  is  made;  and  it  appears  that 
nether  at  the  bar  nor  in  the  judgment  of  the  court 
was  that  doctrine  thought  of  at  all  in  that  case.    But 
to  come  to  the  "point  that  case  has  been  cited  as  an 
authority  for  the  position  that  the  words  of  the  sta- 
tute are  mandatory,  and  consequently  that  the  omission 
on  the  part  of  the  barrister  is  fatal.     Now,  I  presume 
to  say  that  no  such  decision  was  made  in  that  case, 
nor  anything  approaching  to  it     What  was  decided 
there  was  a  matter  which  can  admit  of  no  question; 
to  use  the  words  of  Wilde,  0.  J — 4*  My  brothers 
OressweH,   Williams,  and  myself  are  of  opinion  that 
to  make  the  appeal  effectual,  an  J  to  enable  the  cosit 
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to  hear  it,  it  is  essential  that  the  indorsement  should 
be  signed  by  the  barrister."  Bat  what  were  the  con 
teats  of  the  indorsement?  No  sach  question  was 
raised  in  the  case.  The  barrister  had  omitted  to  sign 
the  indorsement  We  have  no  evidence  of  what  the 
indorsement  was.  It  may  have  been  strictly  in  con- 
formity with  the  terms  of  the  statute,  or  it  may  have 
violated  them  alL  The  only  thing  eertain  is,  that  the 
only  objection  was  the  want  of  a  signature,  and  that 
objection  alone  was  decided  on  by  the  court  That 
decision  does  not  touch  the  present  case  as  the  in- 
dorsement here  was  signed,  and  accordingly  beyond 
that  it  is  no  authority  in  any  case.  It  was  then  ar- 
gued that  inasmuch  as  this  provision  of  the  statute 
was  contained  in  the  same  section  as  other  provisions 
which  were  admittedly  mandatory,  as  for  instance  the 
signing  of  the  case,  all  the  requisites  so  circumstanced 
must  be  held  to  be  mandatory  also.  Now  this  is 
quite  a  gratuitous  proposition,  unsustained  by  an* 
thority,  and  contrary  to  decided  cases.  In  the  case 
of  Burton  v.  Brooks  (11  C.  B.,  41),  it  appears  the 
revising  barrister  had  omitted  to  sign  the  case  which 
he  was  bound  to  have  signed  immediately.  On  the 
appeal  being  called  on  it  was  found  that  the  case  had 
not  been  signed,  aud  thereupon  the  court  ruled  that 
they  could  not  hear  the  appeal  It  was  then  sug- 
gested by  one  of  the  judges  that  the  case  might  go 
back  by  consent,  and  it  was  so  decided.  Now,  that 
decides  two  propositions;  first  that  the  direction  of 
the  statute  as  to  the  time  of  signiug  is  merely  di- 
rectory, for  if  it  was  mandatory  the  consent  of  the 
parties  could  not  give  the  court  jurisdiction  to  make 
the  order,  and  afterwards  to  hear  the  appeal;  and  it 
decides  also  that  the  direction  for  the  signature  being 
mandatory,  and  this  mandatory  direction  to  the  bar- 
rister to  sign  being  contained  ia  the  same  sentence 
as  the  direction  to  sign  immediately,  .that  circumstance 
did'  not  disable  the  court  from  holding  that  the  latter 
provision  as  to  the  time  of  signing  was  merely  direc- 
tory. Such  is  the  view  substantially  which  I  have 
been  disposed  to  take  of  the  case;  but  since  we  came 
into  court  another  circumstance  has  struck  me  which 
I  think  may  be  relied  on  as  tending  to  corroborate 
that  view;  that  is,  that,  in  the  75th  section  of  the 
Act  there  is  a  direction  to  the  officer  to  keep  a»book, 
and  enter  in  it  every  appeal.  In  practice,  the  officer 
tells  me  that  is  done  thus:— He  enters  the  names  of 
the  parties,  and  the  date  as  they  appear  on  the  in* 
doreement  and  the  date  of  the  receipt  of  the  case,  and 
all  these  matters  he  enters  in  pursuance,  pf  the  sec- 
tion, Now  it  is  quite  possible  that  what  the  Legis- 
lature had  in  view  in  giving  these  directions  to  the 
Clerk  of  the  Errors,  and  what  it  had  in  view  in  en-  • 
joiuing  the  barrister  to  indorse  the  case  with  the  seve- j 
ral  matters  specified  in  the  58th  section  may  have , 
been  neither  more  nor  less  than  this — for  the  facility 
of  reference,  and  the  convenience  of  the  officer  having 
to  make  the  entry,  by  Jlis  not  having  to  do  more  than 
to  look  to  the  back  of  the  case;  and  certainly  it  ap- 
pears to  me  that  it  may  have  been  for  no  purpose  but 
this,  the  mere  convenience  and  simplification  of  the 
duties  of  the  officer  of  the  court  If  he  had  to  look 
into  every  case,  it  ia  clear  thai  in  a  great  many  ap- 
peals he  would  have  a  vast  deal  more  trouble  than  he 
actually  has  by  the  present  system  of  looking  only  at 


the  back  of  the  document  That  may  be  one  way  of 
accounting  for  the  provision,  but  whether  it  is  correct 
or  not  my  opinion  upon  the  whole  ease  is  thai  the 
provision  is  not  mandatory  but  merely  directory. 
The  court  is  unanimously  of  opinion  that  this  is  the 
view  we  should  take,  but  the  reasons  which  I  have 
suggested  are  mine  only,  and  my  brothers  will  now 
state  theirs. 

O'Brien,  J.— I  concur  in  the  opinion  of  my  brother 
Ball,  that  this  preliminary  objection*  the  others  hav- 
ing been  abandoned,  must  be  overruled.  As  my 
brother  Ball  has  remarked,  the  whole  argument  of  the 
respondent  rested  upon  the  case  of  Wcmklyn  v. 
Woollett  If  that  case  did  not  exist,  I  think  it  is 
perfectly  clear,  having  regard  to  the  principles  upon 
which  the  courts  have  always  decided  whether  the 
provisions  of  a  statute  are  mandatory  or  directory,.that 
there  could  be  no  difficulty  in  coming  to  the  conclu- 
sion thai  the  provision  before  us  is  only  directory. 
The  provisions  of  a  statute  may  be  made  mandatory 
by  express  words.  The  statute  also  may  nee  nega- 
tive words,  or  it  may  declare  that  any  ad  contrary  to 
its  provisions  shall  be  null  and  void,  or  it  may  make 
the  effects  of  any  acts  conditional  upon  the  party's 
doing  certain  acts,  or  it  may  give  efficacy  to  a  eertain 
instrument  as  to  a  bill  of  sale,  upon  its  oontaiuing 
certain  particulars,  and  it  may  enact  thai,  »  default 
of  its  containing  those  particulars,  the  instrument 
shall  not  have  any  efficacy,  on  account  of  its  non- 
compliance with  the  required  particulars.  The  case 
of  ffatton  v.  English  (7  El.  &  BL,  94)  was  of  this 
latter  description.  There  the  statute  provided  in  ex- 
press terms  thai,  in  the  case  of  a  bill  of  sale,  the  biU, 
or  a  copy  it  of  with  an  affidavit  should  be  filed  within 
twenty  one  days,  or,  in  default  thereof  thai  the  in- 
strument should  be  void.  It  is  only  necessary  to 
state  thai  provision  to  shew  that  the  case  of  Hattom 
v.  English  does  not  apply  here*  Caaes  also  have 
arisen  on  the  Registry  Act  >n  which  it  has  been  held 
that  the  priority  which  by  that  Act-  is  given  to  deeds, 
of  which  a  memorial  shall  be  registered,  is  conditioned 
upon  the  formalities  required  by  the  statute  being 
complied  with.  Bnt  in  the  ease  of  Morgan  v.  Parry* 
a  case,  it  is  true,  not  argued  by  the  respondent  bnt 
argued  by  the  court  and  most  carefully  consi- 
dered by  it  it  was  held  that  a  provision  far  more 
important  than  thai  before  ns  in  the  present  ease  wan 
only  directory  and  not  mandatory;  and  what  waa 
thai  provision?  Thai  the  list  of  voters  for  the  year, 
the  very  foundation  of  the  proceedings  of  the  revising 
barrister,  should  be  signed  by  the  overseer  of  the 
borongh,  and  so  delivered  to  the  barrister.  The 
importance  of  that  provision  appears  from  the  con- 
sideration that  the  list  was  the  document  which  the 
barrister  was  to  revise,  and  Ghief-Jostioe  Jervis 
suggested  thai  the  reason  of  the  necessity  fin:  the 
signature  was,  to  identify  the  Hat  delivered  to  the 
barrister  as  being  the  same  as  that  made  out  by  the 
overseer.  He  and  the  court,  however,  held  thai  that 
might  be  proved  by  other  evidence,  and,  to  use  his 
own  words,  that  "  it  would  be  unreasonable  to  treat 
thai  as  essential  to  the  list  which  is  no  pari  of  it,  bat 
merely  added  to  authenticate  it"  What  is  the  in- 
dorsement which  ia  required  by  the  statute  in  this 
ease?    Does  it  state  any  facta,  or  a  question  of  law? 
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It  is  merely  a  mode  resorted  to  for  the  convenience 
of  baring  the  appeals  entered,  and  also,  perhaps,  it 
may  be  suggested,  with  a  view  to  an  identification  of 
Che  parties  by  the  barrister.  Can  it  be  suggested 
thai  that  indorsement  is  not  sufficient,  because  the 
barrister  does  not  state  in  it  what  is  nowhere  required 
to  be  stated  in  the  ease  itself?  It  was  well  put  by 
the  appellant's  counsel,  that  in  the  sections  relating  to 
consolidated  appeals,  whore  a  very  particular  form  of 
declaration  is  prescribed  to  be  signed  by  the  party 
who  consents  to  act  as  appellant,  there  is  no  mention 
made  of  the  place  of  abode.  That  is  in  the  61  st  sec- 
tion. Under  the  58th  section,  all  that  the  appellant 
has  to  do  b  to  say,  ** I  undertake  to  appeal."  No- 
where is  the  appellant  himself  required  to  state  his  [ 
residence:  and  then  we  are  told,  that  where  the 
barrister  is  required  to  state  the  residence  of  the 
parties,  the  statute  is  mandatory.  Several  matters 
were  put  forward  in  argument  upon  which  it  is  not 
accessary  to  give  an  opinion,  I  think  it  was  eon- 
tended  by  counsel,  that  the  effect  of  the  61st  section, ' 
which  enacts  that  all  consolidated  appeals  shall  be 
subject  to  the  same  rules  as  single  appeals,  was  not ; 
Co  incorporate  the  section  with  regard  to  single! 
appeals.  Counsel  referred  to  the  58th  section,  which  ; 
prescribes  what  is  to  be  done  in  the  case  of  single 
appeals.  It  is  not  necessary  to  pronounce  any  opinion 
upon  that,  nor  how  far  the  former  provisions  of  the 
58th  section,  and  the  express  provisions  of  the  61st, 
as  to  the  preparation  of  the  case  and  the  signature  by 
the  barrister,  are  mandatory  or  directory.  The  case 
referred  to  by  Mr.  Justice  Ball  shows  that  the  time 
mentioned  for  the  signing  is  only  directory,  because 
it  is  plain,  that  if  that  provision  as  to  time  was  man- 
datory, the  consent  of  the  parties  could  give  no  juris- 
diction; and  yet  the  court  held  that  they  had  jurisdic- 
tion upon  consent  to  let  the  signature  be  added  nunc 
pro  tune.  There  is  a  variety  of  other  cases  in  which 
it  has  been  held,  that  though  as  to  the  act  required  to 
be  done  a(  statute  is  mandatory,  yet,  the  provision  as 
to  the  time  within  which  the  act  is  to  be  done  is 
directory  merely.  There  is  a  case  in  Strange,  to 
which  Lord  Mansfield  refers  in  The  King  v.  Knox  (1 
Bun,  445),  and  in  the  last- mentioned  case  Lord 
Mansfield  lays  down  the  principles,  upon  which  these 
questions  should  be  ail  decided.  He  says  that  "  there 
is  a  known  distinction  between  circumstances  which 
are  the  essence  of  a  thing  required  to  be  done  by  an 
Act  of  Parliament,  and  clauses  which  are  morely 
directory.  The  precise  time,  in  many  cases,"  he  says, 
••  is  not  of  the  essence*  In  the  case  of  Rex  v.  Sparrow 
(2  Strange,  1 123),  the  justices  had  been  guilty  of  a 
neglect  in  not  appointing  overseers  within  due  time,  and 
this  court  issued  a  mandamus  to  compel  them  to  do  Ft 
afterwards,  for  the  sake  of  the  poor.  The  poor 
eoold  not  have  had  a  specific  remedy  in  that  case, 
unless  the  justices  might  do  it  after  the  precise  time, 
in  obedience  to  the  mandamus."  Upon  these  grounds, 
independant  of  that  case  upon  which  so  much  so 
reliance  has  been  placed,  I  think  that  these  provisions 
are  directory  merely,  and  not  mandatory.  The  sec- 
tion to  which  Mr.  Coffey  called  our  attention  is 
strongly  confirmatory  of  the  view  we  are  taking, 
because  the  75th  section  requires  that,  along  with 
the  statement,  the  appellant  shall  send  a  notice, 


signed  by  him,  stating  his  intention  to  prosecute  the 
appeal,  and  shall  also  send  a  notice  to  the  same  effect 
to  the  respondent;  and  the  77th  section  then  says 
that  except  such  notice  is  given  the  appeal  shall  not 
be  entertained.  Now,  where  the  Act  of  Parliament,, 
in  express  words,  makes  one  provision  mandatory, 
and  omits  to  do  so  in  another  provision,  I  do  not 
mean  to  say  that  that  other  may  not  be  mandatory 
also,  but  it  is  a  circumstance  not  to  be  lost  sight  of 
in  construing  the  Act  Well,  against  all  this,  the 
only  matter  to  be  relied  upon,  is  the  case  of  WanJclym 
v.  WooUeiL  Now,  as  Mr.  Justice  Ball  has  observed, 
the  exact  decision  in  that  case  does  not  rule  the 
present  one,  unless  we  are  bound  to  hold  that  all 
the  provisions  of  the  section  are  mandatory  because 
the  court  has  decided  that  one  of  them  is.  Now,  if  that 
case  decided  the  proposition  which  is  contended  for, 
I  would  still  consider  it  both  contrary  to  the  cases 
previous  to  it,  and  overruled  by  the  subsequent  deci- 
sions of  the  court;  and  also  by  the  principles  laid 
.down  in  the  case  in  17th  Common  Bench.  Now, 
'n  that  case  in  17th  Common  Bench,  the  court  de- 
cided that  the  signature  to  the  case  might  be  supplied. 
Well,  the  signature  to  the  case  is  of  at  least  as  much 
importance  as  the  signature  to  the  indorsement,  so 
that  the  decision  in  that  case  seems  inconsistent  with 
the  decision  in  Wanklyn  v.  WoolUtL  Well,  in  the 
argument  of  that  case,  the  question  of  mandatory 
and  directory  was  never  touched  upon.  The  whole 
of  the  argument,  and  the  greater  portion  of  the  judg- 
ment was  taken  up  with  pointing  out  the  expediency 
of  stating  in  the  case  how  the  appellant  came  to  be 
interested  in  the  matter.  Upon  these  grounds,  I  do 
not  think  the  case  one  which  is  applicable  in  the 
present  initance. .  If  the  facts  were  the  same,  I,  for 
one,  should  not  think  that  the  case  ought  to  b3  fol- 
lowed, and  I,  therefore,  think  that  the  preliminary 
objection  should  be  overruled.  I  should  say,  too, 
from  what  has  occured  in  this  ease,  that  it  would  be 
convenient  that  notice  should  be  given,  apprising  the 
the  party  of  the  preliminary  points,  if  any,  intended 
to  be  relied  on. 

Hates,  J. — The  Court  of  Common  Pleas  in  Eng- 
land being  a  court  of  dernier  ressort  in  registry  cases, 
I  think  it  important  that  its  decisions  should  be  re- 
ceived with  gravity,  and  not  lightly  found  fault  with; 
and  I  confess,  in  this  case,  that  I  think  the  case  of 
Wanklyn  v.  WoolieU  is  not  fairly  open  to  all  the 
arguments  which  have  been  used  against  it.  In  my 
opinion,  so  far  as  it  decides  what.it  does,  t  think  it  a 
right  and  well-decided  case,  and  one  that  I  am  dis- 
posed, at  present,  to  stand  by.  But  while  I  give  that 
opinion,  I  wish  it  to  be  dearly  and  definitely  under- 
stood, that  I  entirely  concur  in  the  judgment  of  this 
court;  and  t&at  I  think  the  present  case  essentially 
distinguishable  from  that  of  Wankiyn  v.  WoottetL 
Now,  my  brother  O'Brien,  in  the  course  of  his  judg- 
ment, has  referred  to  the  principles  relating  to  the 
difference  between  mandatory  and  directory  words; 
and  he  has,  I  think,  put  the  ease  upon  the  right 
ground.  1  do  not  intend  to  go  through  all  the  cases 
in  Widcli  this  question  has  been  discussed,  but  I  will 
go  to  the  principle  which,  I  think,  ought  to  be  at  the 
root  of  the  cases.  The  Legislature  frequently  has  both 
aneud  to  provide  and,  also,  means  to  that  end;  and  those 
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means  and  that  end  are  frequently  expressed  by  pre- 
cisely the  same  words  in  an  Act  However,  it  becomes 
persons  who  construe  the  Act  not  to  be  altogether  in- 
sensible to  the  ends  and  the  means  the  Legislature  has 
enacted ;  and  if  they  will  only  bear  this  in  mind,  that 
what  is  the  end  is  always  mandatory,  while  the  means 
are  often  only  directory,  they  will  be  likely  to  come  to 
a  right  conclusion.  I  think  this  is  something  which 
may  be  of  use  in  interpreting  statutes,  ami,  bearing  it 
in  mind,  let  os  turn  to  the  58th  section  and  those  fol- 
lowing. The  Leg'slatnre  here,  in  this  s<  ries  of  sections, 
has  to  provide  for  appeals  in  registry  cases.  Let  ns 
see  what  they  enact.  First,  the  Assistant  Barrister 
is  to  state  the  case.  It  is  evident  that  that  is  neces- 
sary. What  more  is  he  to  do?  He  is  next  to  read 
the  statement  But  the  next  step  which  he  is  to 
take,  after  having  stated  and  read  the  ease,  is  to 
appoint  thr  parties.  There  is  no  party  as  yet  on  the 
record,  save  one,  the  appellant,  who  has  signed  the 
case  and  made  himself  one  party.  But  then,  the 
Legislature  throws  on  the  Assistant  Barrister  the  duty 
of  appointing  parties,  and  be  is  to  appoint  the  person 
who  is  to  be  respondent  The  59th  section  gives 
the  direction  how  the  respondent  is  to  be  appointed 
in  ordinary  cases.  These  two  dnties,  of  stating  and 
reading  the  case  and  of  appointing  parties,  are  boili 
equally  essential  and  important;  and  it  is  not  unlit 
both  have  been  done,  and  nntil  the  Assistant  Bar 
rister  has.  by  his  sgnature  to  the  indorsement, 
attested  that  both  have  been  done,  that  there  can  be 
said  to  be  au  appeal ;  and  that  signature  is  a  very 
important  one,  for  the  signature  to  the  indorse- 
ment is  a  very  essential  matter  in  this  whole  pro 
ceeding;  it  is  the  signature  attesting  that  be  has 
settled  the  case  and  the  parties,  and  he  signs  this  as 
what  he  sends  to  the  court  above.  It  is  a  most 
essential  part  of  the  whole  proceeding;  without  this, 
the  court  can  do  nothing.  It  is  what  authenticates 
the  statement  of  the  judex  a  quo  that  these  are  the 
parties,  this  X»  the  appeal,  and  that  he  sends  it  as 
such,  to  the  judex  ad  quern  \  and  this  is  what  is 
decided  by  Wanklyn  v.  WooUett,  which  I  consider 
to  be  a  good  case,  and  one  which  I  am  disposed  to 
stand  by.  But  k  is  very  far  from  ruling  the  present 
Now,  I  should  say  that  the  provision  which  we  have 
to  consider  is  purely  directory;  and  I  think  that  there 
are  other  instances  of  the  same  kind  in  the  same  sec- 
tion, where  the  Legislature  never  intended  that  the 
validity  of  the  whole  matter  should  be  perilled  by  the 
non-observance  of  its  directions.  We  are  told  that 
there  are  here  three  persons  of  the  same  name.  Well, 
be  it  so.  What  can  be  the  reason  of  requiring  the 
statement  of  the  place  of  abode?  There  is  none, 
but  for  the  information  of  the  parties;  and  if  the 
parties  do  not  require  that  information,  what  reason 
have  they  to  complain?  The  provision  to  sign  then 
and  there  is  a  matter  of  purest  direction.  It  is  like 
the  direction  to  read  the  statement  in  open  court 
Suppose,  in  that  respect,  the  appellant  were  to  say — 
"  Give  me  the  statement,  and  I  will  read  it  myself;  " 
suppose  he  is  deaf;  will  the  absence  of  reading  the  case 
Invalidate  the  appeal  in  these  cases  ?  The  case  referred 
to  by  Judge  Ball,  shows  that  the  case  may  be  signed 
nunc  pro  tunc.  That  shows  how  important  the  sign- 
ing is.    The  court  could  not  go  on  without  it;  but 


by  their  decision,  they  showed  that,  though*  it  was 
important  to  have  it,  it  did  not  signify  when  it  was 
made.  These  are  my  shoit  views.  I  think  the  pre- 
liminary ohjectiou  ought  to  be  overruled;  and  that 
Wanklyn  v.  WooUett  is  clearly  distinguishable  from 
the  present  case. 

Fitzgerald,  J. — I  concur  with  the  judgment  of  the 
court,  and  the  reasons,  given  by  the  judges  who  have 
preceded  me,  for  overruling  the  preliminary  point  We 
were  pressed  with  the  fact  of  their  being  noth'ng  in  the 
case  but  for  the  authority  of  Wanklyn  v.  WooUett,  which 
was  urged  upon  us  with  good  ground,  for,  undoubtedly, 
there  is  reasoning  in  the  judgment  of  the  court  in 
that  case,  which  wonld  go  to  the  effect  that  the 
whole  of  the  section  was  mandatory.  I  say  there 
is  language  which  is  represented  to  come  from  Chief 
Justice  Wilde,  which  would  have  the  effect  of  showing 
that  the  omission  of  any  one  of  the  requirements  of  the 
section  would  be  fatal.  There  is  language  which  goes 
to  that  effect  and  which  would  make  Wanklyn  v. 
WooUett  a  case  in  point ;  and  it  was  stated  in  argu- 
ment that  the  necessary  consequence  was  this,  that  if, 
iu  place  of  the  case  being  indorsed,  the  matter  which 
ought  to  be  in  the  indorsement  bad  been  put  at  foot, 
that  wonld  not  be  a  compliance.  If  I  could  under- 
stand it  as  going  to  that  extent,  the  question  would 
be,  whether  we  were  to  overrule  that  case,  and  it  was 
pressed  npon  us  that  we  should  not  disturb  that  de- 
cision. No  doubt  the  language  of  Channel!,  B.,  in 
Morgan  v.  Edwards  (5  Hurl,  and  Norm.,  p.  418), 
shows  how  cautious  we  should  be  in  overruling  de- 
cided cases.  The  question  there  arose  npon  the 
statute  enabling  justices  to  state  a  case  for  the  opinion 
of  the  superior  courts;  and  a  case  of  Woodhouse  v. 
Woods  was  referred  to  as  deciding  the  point  then 
before  the  court  Channeli,  BM  says:  "The  decision 
being  one  from  which  no  appeal  would  lie,  we  should 
not  feel  ourselves  so  strictly  bound  by  it,  as  if  it  were 
open  to  appeal  Still,  we  should  not  differ  from  it, 
except  upon  strong  and  cogent  grounds.  We  have, 
therefore,  felt  it  necessary  to  investigate  the  question 
for  ourselves."  In  the  same  way,  if  it  was  necessary  to 
overrule  Wanklynv.  WooUett,  1  would  say  that  it  is  a  de- 
cision of  a  court  of  co  ordinate  jurisdiction,  from  which 
no  appeal  lies,  and  one  which  we  should  not  overrate 
without  strong  and  cogent  grounds;  but  then,  I  say 
further,  that  there  are  those  strong  and  cogent  grounds 
here,  which  require  ns  to  overrule  it  But  when  we 
come  to  look  at  it  we  find  that  there  is  no  necessity 
for  overruling  it,  for  I  understand  it  as  deciding  only 
this,  that  those  matters  which  are  essential  to  the 
appeal,  and  without  which  the  court  could  not  proceed 
between  the  parties,  should  be  identified  by  the  signa- 
ture of  the  judge  below,  and  the  case  proceeds  alto- 
gether upon  the  absence  of  the  signature,  or,  rather, 
upon  the  absence  of  all  indorsement,  as  an  indorse- 
ment not  authenticated  by  signature  is  no  Indorse- 
ment; and  what  was  the  decision?  When  yon  come 
to  look  at  it,  it  is  plain  that  nntil  yon  call  in  aid  the 
indorsement,  you  had  not  that  which  wonld  enable 
the  court  to  give  judgment;  for  until  you  did  so,  you 
,  did  not  know  who  were  the  appellants  or  respondents; 
or,  if  it  was  a  consolidated  appeal,  whether  the  party 
had  any  interest  I  take  Wanklyn  v.  WooUett  to  be 
a  case  in  which  the  court  arrived  at  a  sound  conclu- 
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slon  for  erroneous  reasons.     Such  is  the  short  ground 
upon  which  I  concur  with  that  case.     There  is  this, 
also,  observable  in  the  present  case,  that  the  strongest 
reasons  ought  to  exist  before  we  withhold  from  the 
party  the  benefit  of  his  right  to  appeal.    The  objection 
bore  is  purely  technical.    There  is  nothing,  although 
the  portion  of  the  indorsement  giving  the  places  of 
abode  is  wholly  omitted — there  is  nothing  wanting  to 
enable  the  court  to  determine  the  question ;  and  we 
cannot  shnt  our  eves  to  this,  that  it  would  be  not 
only  deciding  this  appeal,  upon  a  technical  ground, 
against  the  nominal  appellant,  bnt  that  we  may,  also, 
possibly,  be  depriving  of  the  franchise  some  two  or 
three  hundred  parties,  who  may  be  entitled  to  it,  not 
one  of  whom  had  a  shadow  of  control  over  the  judge; 
— who  were  not  even  entitled  to  look  at  the  case,  for 
the  case  is  entrusted  to  parties  over  whom  they  had 
no  control     I  am  happy  to  say,  that  we  are  arriving 
at  a  conclusion  which  will  do  injustice  to  no  party. 
As  to  consolidated  appeals,  it  is  unnecessary  to  offer 
any  opinion.     Undoubtedly,  in  the  case  of  Wanklyn  v. 
Woollett%  the  Chief  Justice  appears  to  have  acted  on  the 
ground  that  the  whole  of  the  provisions  of  the  section 
analogous  to  the  58th  section  of  the  Irish  Act,  apply  to 
consolidated  appeals.    If  it  was  necessary  to  give  a  deci- 
sion on  this  point,  I  would  have  grave  doubts,  save  as 
to  this,  that  the  names  of  the  parties  ought  to  be  au- 
thenticated, at  the  foot  of  the  case,  by  the  signature 
of  the  judge;  but,  beyond  that,  I  would  have  great 
doubts  upon  the  subject.     We  were  pressed  with 
the  language  of  the  60th  section,  namely,  "  that  the 
chairman  shall  state,  in  writing,  and  read  the  case, 
and  sign  the  same,  as  hereinbefore  mentioned;"  but 
it  is  plain  that  these  words  refer  to  the  signature  and 
writing  of  the  case,  and  not  to  the  indorsement,  be- 
cause in  the  same  section  we  find  that,  at  the  foot  of 
the  case,  the  appellant  shall  sign  the  memorandum 
which  is  given,  but  nothing  is  said  as  to  the  indorse- 
ment.    We  were  further  referred  to  the  language  of 
the  62nd  section.     However,  it  is  unnecessary  to  say 
more,  than  that  if  it  was  necessary  to  decide  this 
qnestion,  both  on  the  language  of  the  Act  and  on  the 
reason  of  the  thing,  I  should  entertain  great  doubts 
upon  it. 

Dbast,  B— I  concur  in  the  judgment  of  the  court 
We  are  called  upon  to  come  to  the  conclusion,  that 
some  two  hundred  and  fifty  persons,  who  claim  to  be 
electors,  are  not  to  have  their  case  heard,  because  of 
an  omission  purely  technical,  and  which  is  the  act, 
not  of  the  nominal  appellant,  trat  of  the  judge  from 
whose  decision  the  appeal  is  brought.  It  is  to  be 
observed,  that  the  particularity  of  the  omission  of 
which  is  relied  upon,  is  the  only  one  which  the 
statute  has  supplied  the  Assistant  Barrister  with  no 
materials  to  ascertain,  because  it  will  be  found  that 
there  is  nothing  to  compel  either  the  appellant  or  the 
respondent  to  state  his  place  of  abode.  Now,  when 
the  Legislature  required  that  statement  to  be  made 
by  the  Assistant  Barrister,  we  must  suppose  that  it 
meant  the  place  of  abode  of  the  party  at  the  time  the 
appeal  was  brought;  and  there  are  no  materials  to 
enable  him  to  supply  that  provision,  and  there  are 
many  cases  in  which  he  could  not  ascertain  the  fact 
No  more  could  he  comply  with  the  provision,  if  the 
respondent  withheld  his  place  of  abode.     And,  then, 


we  are  called  upon  to  hold  that  that  omission,  which 
may  have  been  caused  by  that  inability,  but  which  is, 
at  any  rate,  the  omission,  not  of  the  appellant,  but  of 
the  judge,  is  to  deprive  these  parties  of  the  right  to 
have  their  case  heard.  Before  yielding  to  such  an 
objection  as  that,  we  should  see  that  it  is  well  founded 
in  point  of  law.  There  is  nothing  in  the  words  of  the 
statute  to  support  the  objection,  as  they  are  affirma- 
tive only,  and  may  bo  merely  directory.  The  only 
decision  in  its  favour  is  that  of  Wanklyn  v.  WooUetL 
As  to  that  case,  it  is  quite  sufficient  for  me  to  say, 
that  it  is  not  a  binding  authority  on  the  present  case, 
and  proceeds  on  grounds  which  are  distinct  and  intel- 
ligible. They  are.  that  the  provisions  analogous  to 
those  of  the  62nd  section  here  had  the  effect  of  ap- 
plying the  provisions  of  the  58th  section  to  consoli- 
dated appeals;  and  that  the  indorsement  on  the  case 
was  a  condition  necessary  to  be  complied  with ;  and 
that  in  the  absence  of  that  there  was  no  appeal 
There  was  nothing  in  that  case  to  shew  that  the 
condition,  which  the  court  held  to  be  essential,  was 
complied  with ;  or,  that  the  party  who  claimed  to  be 
heard  was  entitled  to  be  the  appellant  That  element 
exists  here.  We  have  the  signature  of  the  barrister, 
showing  that  he  had  entertained  the  case.  I  think  it 
is  sufficient  to  state  that  in  order  to  distinguish  this 
case  from  Wanklyn  v.  WooUea\  and  though  I  concur 
with  my  brother  Hayes,  that  there  ought  to  be  an 
uniformity  of  decision  in  these  appeals,  I  do  not  think 
that  by  overruling  this  preliminary  objection  we  are- 
infringing  on  the  decision  of  Wanklyn  v.  WooUetL 
If  it  will  be  necessary  to  do  so  at  any  time,  it  will  be 
necessary  for  the  party  to  contend,  that  though  it  is 
an  authority,  it  is  not  binding  on  this  court.  All  I 
say  is,  that  I,  for  my  part,  think  it  is  deafly  distin- 
guishable from  the  present  case,  and,  on  that  ground,  - 
I  concur  with  the  other  members  of  the  court 


John  M'Keownx,  appellant  for  self  and-others,  Sam- 
uel Bradford,  respondent  for  self  and  others, 
Dec  9,  10,  12,  1361;  Feb.  22,  1862. 

Franchise — Occupation — Letting  in  Conacre. 

Held  that  a  letting  in  Conacre*  is  not  such  a  parting 
with  the  occupation  of  land  as  will  deprive  the  owner 
of  his  franchise.    (Dissentieate,  Hayes,  J.) 

The  preliminary  objections  in  this  case  having  been 
disposed  of,  as  above  reported,  the  court  now  went 
into  the  consideration,  of  the  legal  merits  of  the  case 
itself.  It  was  stated  by  John  Leahy,  Esq.  Chairman 
of  the  County  Louth,  and  was  as  follows:— "County 
of  Louth,  Revision  Court  for  said  County. — 1861. 
The  names  of  the  several  persons  in  the  schedule  here- 
unto annexed,  appeared  in  the  lists  of  voters  for  revi- 
sion, as  rated  occupiers  in  the  several  baronies  of  said 
County  of  Louth,  set  opposite  to  their  names  in  said 
schedule,  at  sums  exceeding  respectively  £12,  and 
were  on  the  last  register  of  voters.  All 'said  appel- 
lants were  duly  objected  to  by  voters,  and  said  objec- 
tions were  severally  heard  by  me.  It  appeared  before 
me  in  evidence,  that  all  said  rated  occupiers,  (herein 
called  the  appellants)  were  severally  included  in  the 
last  poor  rate  as  occupiers  of  their  respective  holdings 
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of  land,  and  were  tenants  thereof  for  twelve  month*, 
and  upwards,  previous  to  the  20th  of  July,  in  the  pre- 
*  lit  year;  and  it  also  appeared  in  evidence,  that  they 
had  respectively  in  or  about  the  month  of  May  last, 
and  in  this  present  year  allotted  and  pointed  out  in 
sons « fields  or  parte  of  fields  on  their  holdings;  ploughed 
ridges  or  drills  for  persons  who  were  either  their,  own 
labourers,  or  other  persons  resident  near  them  to  whom 
they  give  permission  to  plant  potatoes,  as  conacre,  as 
it  is  so  called  or  known,  and  which  potatoes  were  ac- 
cordingly set  or  planted  by  said  conacre  holders  with 
manure  belonging  to  the  appellants,  and  put  by  tbem 
on  the  land  which  was  ploughed  and  prepared  there- 
for by  said  appellants.  It  also  appeared  in  evidence, 
that  sard  conacre  holders  were  to  pay  for  said  crops  of 
potatoes,  cither  in  money  or  in  labour  (as  money's, 
worth,)  or  in  consideration  of  manure  to  be  used  in 
the  crops,  to  get  them  free  of  charge,  and  that  all  said 
crops  were  to  be  removed  at  maturity.  It  also  ap- 
peared that  the  said  parts  of  said  lands,  during  the 
time  said  crop  was  to  be  in  the  ground,  were  to  be 
protected  by  the  appellants  from  trespass,  and  were 
under  their  general  care  and  charge  in  common  with 
the  other  parts  of  said  fields,  but  that  said  crops  were 
to  be  weeded  and  looked  after  by  the  holders  or  owners 
of  them,  until  after  they  arrived  at  maturity,  (which 
was  necessarily  after  the  20th  of  July  last);  I  was 
satisfied  upon  the  evidence,  that  there  was  no  actual 
giving  up  of  the  possession  or  occupation  of  such  parts 
of  said  lands  by  the  appellants,  or  any  agreement  or 
intention  on  their  part  so  to  do,  (as  far  as  I  could 
judge,)  nor  any  parting  with  the  possession,  save  so 
far  as  the  foregoing  facts  may,  in  themselves,  lead  to 
such  a  conclusion.  It  also  appeared  that  there  were 
no  fences  or  divisions  separating  the  said  parts  of  said 
fields  from  the  other  parts  thereof  in  the  possession  of 
the  appellants.  I  was  also  satisfied  by  the  evidence 
that  in  no  case  could  the  quantity  of  land  sown  with 
potatoes,  upon  any  valuation  by  possibility  reduce  the 
value  of  the  holding  of  any  of  the  appellants  below  the 
sum  of  £12,  and  very  many  of  the  appellants  were 
some  of  the  most  extensive  occupiers  of  land  in  the 
county,  with  whom  the  practice  of  letting  small  parts 
of  their  land  for  conacre,  upon  the  terms  aforesaid  to 
their  own  labourers  and  others  is  very  general.  On 
the  part  of  the  objector  in  each  case,  it  was  contended 
before  me,  that  the  above  facts  shewed  that  the  appel- 
lants respectively  had  not  such  asnfficiont  occupation  and 
possession  of  the  whole  of  their  rated  holdings  as  en- 
titled them  to  bo  registered,  and  on  the  part  of  the  ap- 
pellants it  was  contended  that  the  above  facts  did  not 
shew  that  there  was  such  a  parting  of  possession  of,  or 
ceasing  to  occupy  any  part  of  the  said  rated  holdings 
as  ought  to  deprive  them  of  the  right  to  be  registered. 
Having  regard  to  the  decisions  of  tho  Court  of  Ex- 
chequer Chamber  (as  the  appellate  Court  of  Registry) 
in  Barnard1*  Case,  and  in  the  Cases  of  Brangan,  ap- 
pellant, DriscoU,  respondent,  and  Comiskey,  appellant, 
Bourn*,  respondent,  I  considered  that  the  appellants, 
respectively,  were  not  entitled  to  be  registered,  and  I 
therefore  allowed  the  objection  in  each  ease,  and  ex- 
ponged  the  names  of  all  said  appellants  from  the  lists, 
to  which  decisions  thoy  have  given  notice  of  appeal. 
The  question  for  the  opinion  of  the  court,  therefore,  is 
whether  under  the  circumstances  mentioned  in  the1 


foregoing  statement  of  facta,  the  names  of  the  appel- 
lants were  rightly  expunged  from  the  said  Bats  of 
voters.  If  the  court  should  be  of  that  opinion,  the 
said  lists  are  to  stand  as  they  are,  without  any  altera- 
tion; bat  if  the  court  should  be  of  •  contraiy  opinion, 
then  the  said  Rats  are  to  be  altered  and  amended  by 
inserting  therein,  hi  their  proper  places,  the  names  of 
the  said  several  appellants,  and  I  hereby  declare  that 
all  the  said  appeals  ought  to  be  consolidated,  aa  they 
all  depend  on  the  same  decision,  as  aforesaid,  and  I 
hereby  name  John  M'Keowne  for  and  on  behalf  of  the 
said  appellants,  (be  and  they  so  consenting)  to  be  the 
appellant  in  this  consolidated  appeal,  and  Samuel  Brad- 
ford, jun.  to  be  the  respondent,  the  objector  so  desir- 
ing and  consenting. — Dated  thb  24th  day  of  October, 
1861,  John  Lkaht,  Chairman  of  Quarter  Sessions  for 
Comity  of  Louth— I  for  myself  and  on  behalf  of  all 
the  other  persons  who  are  interested  as  appellants  in 
this  matter,  and  whose  names  are  written  in  the  sche- 
dule hereto  annexed,  do  appeal  against  the  above  de- 
cision and  agree  to  prosecute  this  appeal.  Signed  on 
behalf  of  said  appellants,  all  rated  occupiers  aa  above, 
this  24th  day  of  October,  1861— John  M'Keowne 
I  for  myself  and  on  behalf  of  all  persons  interested  aa 
respondents  in  this  matter  do  hereby  agree  to  appear 
and  answer  this  appeal,  dated  24th  October,  1861 — 
Samuel  Bradford,  jun."  Then  followed  a  Mat  of  261 
persons,  whose  claim  to  remain  upon  the  registry,  de- 
pended npon  the  decision  to  be  come  to  upon  thin 
statement.  There  was  a  cross  appeal  raising  the  same 
question,  but  the  appeal  upon  the  case  above  given  was 
alone  argued,  as  the  principle*  were  the  same  in  both 


Coffey,  for  the  appeal — The  first  section  of  the 
statute  13  and  14  Vic.,  c.  69,  is  that  which  relates 
to  the  present  question.  It  enacts,  that  every  person 
"  who  shall  occupy,  as  tenant  or  owner,"  any  lands, 
and  shall  be  rated  as  therein  enacted,  shall  be  entitled 
to  vote.  We  also  refer  to  statute  10  Q.  IV*  c.  8,  a. 
2,  which  creates  the  £10  freehold  franchise,  and  to 
the  oath  of  the  freeholder  registering  a  freehold  of 
that  value,  which  is  given  in  schedule  6  to  that 
statute.  That  franchise  was  preserved  in  the  Reform 
Act,  2  and  3  Wm.  IV.,  c  88;  and  see  the  form  of 
oath  in  schedule  C,  No.  46b  The  word  "occupation," 
which  is  essential  to  this  franchise,  is  also  found  in 
the  Poor  Law  Act,  1  and  2  Vic,  c.  56,  as.  61  and  71. 
Toe  words  nsod  in  the  13  and  14  Vie*  a  69,  s.  1, 
are  precisely  similar  to  those  used  in  these  statutes. 
The  contention  here,  on  the  part  of  the  respondent, 
is,  that  the  occupiers,  by  giving  to  other  persons  per- 
mission to  plant  potatoes  in  part  of  their  lands,  have 
parted  with  their  occupation.  The  first  argument 
that  we  use  is  a  negative  one,  namely,  that  there  is 
no  case  to  be  found  upon  any  of  those  statutes  in 
which  a  conacre  holder  has  been  rated  as  an  occupier; 
and,  until  Barnard's  case  (7  Ir.  0.  L.  R,  374),  there 
is  no  case  in  which  it  was  held  that  a  conacre  letting 
amounted  to  a  parting  with  the  possession;  the  whole 
current  of  decision  down  to  that  ease  shews  that  the 
party  holding  land  in  conacre  was  not  looked  npon  aa 
having  an  interest  in  the  soil.  In  Close  v.  Brady 
(Jo.  &  Car.,  187),  Pennefatber  B.  says  that,  in  hia 
opinion,  "  the  letting  of  land  to  conacre  tenants  is  but 
a  mode  of  tilling  it;  and  the  rents  paid  by  them  are 
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bat  a  part  of  the  produce  of  the  land  in  the  bands  of 
the  inheritor."  Lard  Westmeath  v.  Hogg  (3   Ir.  L. 
Rep*  27),  and  the  observations  of  Doherty,  C  J.  in 
that  case,   are  strongly  in  onr  favour.    Dease  v. 
CPEeMy  (8th  Ir.  L.  Rep,  52),  is  a  case  which  we 
rely  upon  as  of  great  authority.     Close  v.  Brady  was 
there  approved  o&  and  it  was  held,  that  a  conacre 
letting  was  not  a  demise  of  the  land,  bnt  only  a  dis- 
posal of  the  profit  derivable  from  it.    In  Mulligan  v. 
Adapts  (Qth  Ir.  L.  Rep.,  132;,  a  gracing  contract 
was  held  not  to  amount  to  a  letting.    Unless  the 
exclusive  occupation  of  the  land  is  in  the  conaere 
holder,  it  cannot  be  held  that  he  is  the  tenant;  and 
the  owner  of  the  land  has  full  control  over  it,  except 
to  prevent  the  conacre  holder  from  doing  what  he  has 
a  license  to  do.    [Ball,  ./.—Could  he  enter  on  the 
part  of  the  land  which  is  let  in  conacre?]     He  could 
walk  all  round  it,  and  could  prevent  the  tenant  from 
uaiog  k  In.  any  other  mode  than,  that  agreed  upon; 
he  could  plant  between  the  drills.    The  first  case 
contrary  to  these  views  is  Barnard's  case  (7  Ir.  C.  L. 
Rem  374);  but  it  is  not  to  be  considered  as  an  au- 
thority, as  the  judges  expressed  their  dissatisfaction 
with  the  way  the  case  was  stated,  and  wished  to  remit 
it  to  the  Assistant  Barrister,  but  counsel  on  both 
sides  preferred  to  have  it  decided  as  it  was.    There 
was  no  statement  there  as  to  what  was  the  contract 
between  the  parties,  or  their  intention,  but  a  mere 
statement  that  the  owner  gave  the  land  to  the  conacre 
holder.     Oreenslade  ▼.  TapscoU  (1  Cr.  M.  &  Rose, 
55  ),  «ted  in  Barnard's  case,  is  distinguishable  from 
the  present  one.     [Fitzgerald,  J. — It  appears  that 
there  was  an  absolute  parting  with  the  land  in  that 
case,  as  it  is  stated  that,  at  the  end  of  six  months, 
the  land  was  delivered  np  again.]    The  next  case 
which  may  be  relied  upon,  on  the  other  side,  is  that 
of  Brangan  v.  DriscoU  (5  Ir.   Jur„  N.S*   333). 
[O'Brien,  /.—I  find  from  my  notes  that  the  conacre 
question  was  not  argued  at  all  in  that  ease,  and  it 
does  not  apply  here.]    Then  comes  Camiskey's  case 
(6  Ir.  Jnn,  N.S.,  109).     It  is  distinguishable  from  the 
present  one  as  there  is  a  finding  here  that  the  parties 
did  not  give  up,  or  intend  to  give  up,  their  possession. 
On  the  other  side,  they  will  have  to  go  to  the  length 
of  arguing  that  there  is  an  exclusive  possession  and 
occupation' of  the  laud  by  the  conacre  tenant.    Hare 
v.  Celey  (Cr.  Eli*.,  143)  is  a  strong  case  in  onr 
favour.    It  was  held  that  the  dealing  in  that  case, 
which  was  in  many  respects  a  conacre  dealing,  did  not 
amount  to  a  lease  of  the  lauds.    Then  there  is  a  class 
of  authorities,  beginning  with  Crosby  v.  Wadsworth 
(6  East.,  602)  and  ending  with  Jones  v.  Flint  (10 
Ad.  &  E1L,  753),  which  are  too  conflicting  to  furnish 
us  with  any  certain  rule.     Eoans  v.  Roberts  (5  B.  & 
Or.,  829);  Jones  v.  Flint  (10  Ad.  &  E1L,  753). 
Booth  v.  M'Manus  (6  Ir.  Jur.,  N.S.,  367),  expressly 
decides  the  point  in  our  favour.    The  word  "  occupa- 
tion," in  the  present  instance,  means  that  of  some 
person  whose  occupation  is  inconsistent  with  that  of 
any  other  person.    What  is  given  to  the  conacre, 
holder  is  a  mere  license,  and  the  person  who  gets  the 
license  is  not  a  tenant  of  any  kind.     In  Sheridan  v. 
MCaHney  (11  Ir.  0.  L.  Rep.,  506)  dissatisfaction 
is  expressed  with  the  decision  in  Barnard's  case.     The 
King  y^The  Inhabitants  of  St  Nicholas,  lioahester 


(5  B.  &  Ad.,  219);  statute  23  and  24  Vi<%,  c.  154,  s 
18;  statute  6  Geo.  IK,  c  57;  59  Geo,  III,  c.  60. 
DuigenanU  case  (Ale.  Reg.  Cas.,  114);  Phillips's  case 
(Ale.  Reg.  Cas.,  20). 

F.  M'Donagh,  Q.&»  and  Chatterton,  Q.C.  (J.  C. 
Lowry  with  them),  for  the  respondents. — We  submit, 
in  the  first  place,  that  this  appeal  should  not  be 
entered  upon  at  all;  but  that  if  it  is,  the  law  is 
settled  This  court  is  as  final  in  its  decisions  as  the 
House  of  Lords;  such  a  court  cannot  permit  the- re- 
discussion  of  a  question  once  decided  by  it.  See  Lord 
Campbell's  judgment  in  Bright  v.  Hutton  (3  FL  of 
L.,  pp.  391,  392).  There  is  no  real  distinction  be- 
tween the  present  case  and  those  previously  decided. 
Barnard's  case  is  a  clear  authority  here,  and  has  since 
been  always  followed.  [Ball,  J. — What  do  yon  say 
to  the  expression  there,  that  the  owner  "gave  the 
land  "  to  the  conacre  holder?  That  shows  that  there 
was  an  actual  transmission  of  the  land.]  It  was  given 
only  for  a  specific  purpose,  and  when  that  was  ful- 
filled, the  land  was  restored.  It  was  a  letting  in  eon- 
acre.  Comiskey's  case  cannot  possibly  be  distin- 
guished from  the  present  one.  If  there  is  any  bard- 
ship  in  those  decisions,  let  the  Legislature  remedy  it. 
Would  it  not  be  a  strong  thing  to  say,  that  an  owner 
of  fifty  acres  of  land  might  hand  over  all  his  land  to 
conacre  tenants,  and  yet  be  able  to  say  that  he  re- 
mained in  occupation?  Can  it  be  said  that  the 
present  appellant  was  in  occupation,  within  the  mean- 
ing of  the  statute?  [Ball,  J: — Has  there  ever  been 
an  attempt  to  rate  the  conacre  occupier  to  the  poor?] 
No ;  but  we  will  show,  that  if  he  continued  to  occupy 
the  same  land  for  two  or  three  years,  he  might  insist 
on  being  rated.  Our  proposition  is,  that  the  party 
who  takes  in  conacre,  acquires  an  intermediate  occupa- 
tional interest  in  the  land  while  the  orops  are  growing 
to  maturity,  and  before  they  can  be  gathered.  We 
do  not  characterise  it  as  a  tenancy  of  any  sort  He 
puts  his  own  crop  in  the  ground,  and  thenceforward, 
and  till  maturity,  and  even  after  that,  till  the  crop  is 
removed,  he  has  a  special  possession  and  right  to 
enter  on  the  land  and  take  the  crop.  Our  next  pro- 
position is,  that  therstatus  of  the  conacre  tenant  to- 
wards the  land  is  of  a  more  exclusive  character  than 
that  of  a  person  who,  for  a  time,  takes  the  exclusive 
pasturage  of  the  land;  the  conacre  tenant's  status  is 
more  exclusive,  because  the  crop,  his  own  property, 
is  growing  on  the  land.  If  the  landlord  entered  and 
destroyed  the  crop,  he  would  be  a  trespasser.  [Fitz- 
gerald J* — If,  in  the  present  case,  the  landlord  en* 
tered  and  walked  between  the  drills,  without  doing 
injury,  would  that  be  a  trespass?]  No;  if  he  goes 
between  the  drills  so  as  not  to  interfere  with  the 
growing  crop;  bnt  if  he  walks  upon  the  drills,  then 
there  is  trespass.  Our  next  proposition  is,  that  the 
effect  of  the  dealing  is  not  merely  that  the  conacre 
tenant  buys  a  crop  either  at  maturity  or  in  process 
of  growth:  Parker  v.  Stanoland  (11  East  366); 
Wilson  v.  Mackreth  (3  Bur„  1827)— even  if  Ber- 
nard's case  and  Gomistefe  case  had  never  been 
decided,  yet  the  law  is,  that  the  conacre  tenant  has 
an  intermediate  possession,  and  can  maintain  trespass 
for  injuries  to  his  property.  Crosby  v.  Wadsworth 
(6  East.,  603).  The  conacre  tenant  then  takes  the 
land  to  rear  his  crop  in;  he  is  an  occupier  for  his  o*n 
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benefit,  not  a  permissive  occupier  for  the  benefit  of 
another;  he  is,  therefore,  the  exclusive  occupier,  and 
there  is  a  severance  of  the  occupation  of  the  persou 
who  lets  him  the  land,  and  that  person  cannot  qualify 
in  the  uisnifer  required  by  tlie  statute.  Lord  Bute  v. 
Grindal  ( i  T.  R.,  343).  It  is  unnecessary  to  cha- 
racterise the  possession  of  the  conacre  tenant  a*  under 
any  head  of  tenancy.  Those  v.  OBeUly  (8  Ir.  L. 
Rep.,  62)  shows  that  it  does  not  come  under  any 
such  ordinary  head  of  tenaucy.  [Ball,  /.— Js  it  so 
dear  that  the  tenancy  is  not  for  a  determinate  period  ?] 
'Fhe  period  is  perfectly  capable  of  being  ascertained; 
the  terminus  a  quo  is  when  the  tenant  /enters  and 
plants  bis  crop ;  tho  terminum  ad  quern  is  when  the 
crop  cornea  to  maturity,  and  is  reaped.  The  King  v. 
Watson  (5  East.,  486)  proves  that  occupancy  and 
possession  are  similar.  WbHe  the  oecopier  in  conacre 
can  ir.aiutaiu  trespass,  the  owner  cannot  [Dcasy,  B. 
— What  do  yon  say  to  the  tact  which  is  found  in  the 
case,  that  the  lands  were  to  be  under  the  care  of,  and 
protected  by,  the  appellant?}  The  same  element 
existed  in  Comiskey's  ca  e.  \Deasy%  B. — If  the  land- 
lord can  exclude  trespassers,  it  cannot  be  said  that  he 
cannot  bring  trespass.]  Qreenslade  v.  TapscoU  ( 1  Cr. 
M.  &  R.  65)  is  a  strong  authority  in  our  favour.  All  the 
cases  cited  on  the  other  side  are  distinguishable;  some 
of  them  are  decided  npon  peculiar  words,  others  on  a 
totally  different  state  of  facts  from  that  in  this  case. 
[Ball,  J. — How  is  it  necessary  that  the  tenant  should 
have  any  interest  in  the  lands?  All  he  need  have  is 
an  iuterest  in  the  crop.]  It  is  essentially  necessary 
for  the  ordinary  right  of  protecting  the  crop,  and  be- 
cause, having  put  his  own  seed  in  the  ground,  it  is 
reasonable  he  should  have  an  interest  in  the  land. 
[Ball,  J*. — If  your  reasoning  is  right,  and  a  man, 
having  put  his  own  seed  in  the  ground,  has  an  interest 
in  the  laud  for  the  purpose  of  protecting  his  property, 
will  not  the  same  reasoning  go  to  prove,  that  if  you 
buy  the  crop  in  the  ground,  you  will  acquire  an 
interest  in  the  land  in  precisely  the  same  way  ?]  No: 
in  the  one  case  the  crop  is  purchased  just  as  if  it  was 
in  a  warehouse;  but  that  is  very  different  from  getting 
the  land  and  putting  the  seed  in.  In  Booth  v. 
M*Manns%  one  of  the  judges  dissented.  Even  if  that 
decision  is  what  it  is  represented  to  be,  we  submit 
that  it  is  not  law,  and  that  the  Court  of  Exchequer 
could  not  have  considered  the  case  of  Qreemlade  v. 
TapscoU  (I  Cr.  M.  &  Ros.,  55).  The  case  cannot 
control  the  decision  of  the  Court  of  Exchequer  Cham- 
ber. In  Hare  v.  Celey,  the  facts  were  very  different 
from  those  here.  It  is  a  case  of  a  peculiar  partner- 
ship between  landlord  and  tenant.  At  all  events,  the 
question  is  already  decided,  and  this  court  ought, 
like  the  House  of  Lords,  to  abide  by  its  own  decisions: 
Sussex  Peerage  case  (11  CI.  &  Fin.,  808);  Beamish 
v.  Beamish  (6  Ir.  Jur.,  N.S..  40 1 ).  Fixety  of  law  is 
of  more  importance  than  original  correctness  of  deci- 
sion: Cox  v.  Glue  (5  C.  B.,  533);  Pitts  v.  Smedley 
(7  M.  &  Gr.,  85);  Jf4 Mohan's  case  (Ir.  Circ  Rep., 
443);  Lord  Bute  v.  Grindal  (i  T.  R,  333);  The 
Queen  v.  Ponsonby  (3  Q.  B.,  14). 

Sullivan,  Serjeant,  in  reply.— There  is  no  difficulty 
in  holding,  that  a  person  with  a  conacre  interest  has 
no  more  than  a  license  to  go  in  npon  the  land  for  a 
certain  purpose,  and  that  the  occupation  still  remains 


in  the  owner.  Barnard's  case  was  not  decided  upon 
the  conacre  system ;  the  occupation  by  the  tenant  was 
assumed  there.  Suppose  the  case  of  the  owner  of  a 
concern  near  a  town,  and  his  allowing  the  proprietor 
of  a  circus  to  erect  a  tent  in  his  yard  for  a  month, 
and  exhibit  there,  is  the  owner  of  the  tent  the 
occupier  of  the  yard  so  as  to  deprive  the  owner  of 
his  franchise?  The  18th  section  of  the  recent  Land- 
lord and  Tenant  Act  shows  that  there  is  a  distinction 
between  sub-letting  and  letting  in  conacre,  [BaU,  J. 
— Is  not  that  section  a  legislative  declaration,  that 
these  conacre  settings  are  letting*  of  the  land  ?]  No  ; 
if  the  Legislature  had  thought  that  a  letting  in  con- 
acre was  a  sub-letting,  it  would  not  have  used  she 
word  conacre  at  alL  [Deasy%  B. — It  was  because 
of  the  decisions  that  settings  in  conacre  were  not 
lettings  of  the  land,  that  the  word  conacre  was  intro- 
duced into  the  Act.]  The  Irish  decisions  have  settled, 
that  a  person  holding,  land  in  conacre  is  not  a  tenant: 
Hogg  v.  Lord  Westmeath  (3  Ir.  L.  Rep.,  29);  Dease 
v.  O'Reilly  (8  Ir.  L>  Rep.  52).  It  is  said  that 
M'Mahon's  case  (Ir.  Circ  Rep.  443)  is  opposed  to 
those  decisions;  but  there  tiw  tenant  had  the  exclusive 
right  to  the  field  and  to  enter  thereon.  The  court  is 
not  bound  by  its  former  decisions.  There  is  a  wide 
difference  between  it  and  the  House  of  Lords,  which 
is  a  court  which  decides  for  the  whole  realm.  The 
late  Irish  cases  of  Booth  v.  M'Manus  and  Sheridan 
v.  McCartney  are  contrary  to  Barnard's  case.  Hare 
v.  Celey  answers  the  argument,  that  no  case  is  to  be 
found  in  which  the  allowing  a  party  to  take  a  crop 
has  been  held  not  to  give  an  interest  in  the  land. 
Giving  a  right  to  enter  on  a  bog  and  cat  turf,  will 
not  deprive  the  owner  of  occupation;  and  yet,  the 
soil  itself  is  taken  away.  Hardy's  case  (4  Ir.  Jur., 
N.S*  125)  is  au  authority  in  oir  favour.  The  moan- 
ing of  the  word  "  occupy "  is  considered,  by  Lord 
Dimman,  in  The  King  v.  The  InJiabitants  of  St. 
Nicholas,  Rochester  (5  B.  &  Ad,,  at  p.  227).  The 
cases  cited  as  to  bringing  actions  of  trespass  do  not 
apply  here. 

February  22. — The  judges  now  delivered  their 
judgments. 

Deast,  B.,  said  that  the  case  came  before  the 
court  upon  appeal  from  the  decision  of  the  Chairman 
of  the  County  of  Louth,  who  had  held  that  the  ap- 
pellant and  a  great  number  of  others  were  disentitled 
to  be  upon  the  registry  of  voters  for  that  county  by 
reason  of  the  facts  which  he  had  stated.  The  Chair- 
man considered  he  was  bound  by  the  decisions  of  this 
court  in  Barnard's  case  and  Comiskey's  case;  and  it 
was  now  contended  before  the  court  that  it  was  bound 
by  its  own  previous  decisions.  In  support  of  this 
contention  the  doctrine  of  Lord  Campbell  in  Bright 
v.  Hutton  was  cited.  Lord  St.  Leonards  in  the  same 
case  had  expressed  a  contrary  opinion.  In  a  case  the 
argument  in  which  had  been  published  since  the  argu- 
ment in  the  present  case — The  Attorney  General  v. 
The  Dean  and  Canons  of  Windsor  (8th  U.  of  U, 
369), — Lord  Campbell  expressed  again  the  same 
opinion.  No  notice  was  taken  of  it  by  either  Lord 
Cranworth,  Lord  Chelmsford,  or  Lord  Wensleydale, 
although  Lord  Kingsdown  referred  to  it  It  was  not 
now  necessary  to  express  any  opinion  ou  the  question, 
as  the  reasons  which  applied  to  the  decisions  of  the 
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Iloase  of  Lords  did  not  apply  to  those  of  this  court. 
The  decisions  of  the  House  of  Lords  were  binding 
upon  every  other  couat,  bnt  this  was  a  special  conrt 
for  registry  cases  only,  and  its  decisions  were  conclu- 
sive upon  the  revising-barristers,  bnt  not  upon  the 
other  courts,  each  of  which  might  come  upon  any 
point  to  a  different  conclusion,  which  conclusion 
might  be  upheld  both  by  other  superior  courts  and 
by  the  House  of  Lords.  That  was  a  circumstance 
which  in  his  Lordship's  opinion  made  a  wide  difference 
between  the  position  of  this  court  and  that  of  the 
Boose  of  Lords,  and  enabled  this  court  to  review  its 
own  decisions.  Coming  then  to  the  cases  which  had 
been  relied  upon  by  those  who  opposed  this  appeal, 
his  Lordship  did  not  consider  that  Barnard's  case 
necessarily  decided  the  point  as  in  that  case  there  was 
a  statement  that  the  respondent  "  gave  "  the  land  to 
a  person  for  the  purpose  of  taking  a  crop,  and  on 
that  statement  the  case  was  decided.  In  Brangan  v. 
Driscolli  it  seemed  that  the  judges  pronounced  no 
opinion  npou  the  general  question.  Comiskey's  case 
certainly  was  adverse  to  the  present  case.  Since  that 
decision  was  prouounced,  the  subject  had  been  dis- 
cussed in  sho  Common  Pleas  and  in  the  Exchequer, 
and  the  result  of  the  discussiou  in  each  had  been  un- 
favourable to  the  decision  of  this  court.  Booth  v. 
M'Manus  in  the  Exchequer  decided  that  a  letting 
in  couacre  was  not  a  parting  with  the  land.  In  the 
same  way  in  Sheridan  v.  McCartney,  the  Chief  Jus- 
tice of  the  Common  Pleas  had  taken  a  view  adverse 
to  Comiskey's  case,  and  farther,  there  was  a  decision 
of  this  court  itself,  which  appeared  to  be  difficult  to 
reconcile  with  Comi&lceifs  case;  that  was  Hardy's 
cos*  (4  Ir.  Jar.,  N.  S.,  125).  Those  decisions  ren- 
dered it  necessary  for  this  court  to  reconsider  the  ge- 
neral question,  and  the  conclusion  at  which  bis  lord 
ship  had  arrived  was  that  the  decision  in  Comiskefs 
case  was  erroneous.  The  appellants  had  been  on  the 
registry  for  the  previous  year,  and  the  ground  of  ob 
jecting  to  them  was  that  by  reason  of  their  letting 
portions  of  their  lands  in  conacre,  they  had  parted 
with  the  occupation  of  thosa  portions,  which  under 
the  1st  section  of  the  Statute  was  necessary  to  entitle 
them  to  the  franchise.  Iu  considering  the  question 
it  was  necessasy  to  have  regard  to  the  state  of  the 
law  previous  to  the  Act  of  1350.  The  Statute  10, 
G.  4,  c.  8,  gave  a  £10  freehold  franchise  for  coun- 
ties, but  it  was  made  necessary  for  the  person  claim 
ing  the  franchise  to  swear  that  he  was  in  the  actual 
occupation  of  the  freehold.  The  Heform  Act  also 
gave  other  franchises,  and  the  effect  of  both  acts  was 
that  actual  occupation  was  in  a  great  number  of  in 
stances  a  condition  necessary  for  the  enjoyment  of 
the  couuty  franchise.  When  one  considered  the  fact 
that  the  numbers  of  persons  entitled  to  vote  was  then 
much  smaller  than  now,  and  that  the  right  to  vote 
was,  consequently,  much  more  eagarly  contested, 
it  was  strange  that  there  was  no  decision  to  be  found 
prior  to  the  Act  of  1850,  upou  the  effect  of  a  letting 
iu  conacre.  M'Afahon's  case  (Ir.  Circ.  Rep.,  443), 
did  not  touoh  the  present  one.  Upon  the  borough 
franchise  there  were  Phillippja  case  and  Dt&genirfs 
diss.  Such  was  the  state  of  the  law  iu  1850.  No 
man  had  been  deprived  if  the  franchise  by  reason  of 
this  letting  in  conacre.     The  object  of  the  Registry 


Act  of  1850  was  to  extend  as  well  as  to  simplify  the 
franchise.  It  would  be  strange  if  such  an  Act  passed 
with  such  an  object  was  so  framed  as  to  disqualify  a 
large  class  of  occupiers  by  reason  of  this  dealing  in 
conacre.  It  would  be  strange  if  the  Legislature  had 
framed  the  law,  so  as  ;to  disqualify  a  large  former, 
because  he  allowed  his  labourers  to  take  a  crop  off 
a  portion  of  bis  land.  His  Lordship  was  confident 
that  such  was  not  the  intention.  Uuder  the  1st  sec- 
tion of  the  Act  the  conditions  of  the  franchise  were: 
first,  occupation;  secondly,  rating  to  a  certain 
amount ;  thirdly ;  a  continuance  of  that  state  of  things 
for  twelve  mouths,  and  payment  of  all  poor-rates. 
It  was  not  disputed  that  the  appellants  were  rated  to 
the  proper  amount  and  had  paid  all  rates*  and  he  did 
not  think  that  the  facts  stated  show  that  they  had 
ceased  to  occupy.  The. persons  who  take  the  land  in 
conacre  do  not  occupy  as  owners,  and  it  would  be 
contrary,  to  the  decision  in  Dease  v.  O'Reilly,  to  hold 
that  they  occupy  as  tenants.  Mr.  M'Douough  argued 
that  they  had  acquired  a  special  possession.  But  if 
they  did  not  occupv  as  tenants  or  as  owners  the  per- 
sons previously  in  possession  must  do  so.  That  view 
was  upheld  by  the  facts  stated  by  the  Chairman.  So 
that,  io  fact,  all  that  the  appellants  had  done  was, 
instead  of  putting  in  a  crop  themselves,  to  allow 
other  persons  to  do  so  and  remove  the  produce.  The 
authorities  established  that  the  sale  of  a  growing  crop 
did  not  confer  any  iuterest  in  the  land.  Evans  v. 
Roberts;  Jones  v.  Flint.  The  words  us^d  at  page 
757  in  the  judgment  in  that  latter  case  were  appli- 
cable here,  for  there  was  iu  the  present  case  no  agree- 
ment as  to  the  possession  of  the  land,  and  there  were 
stipulations  which  it  would  be  difficult  to  give  effect 
to  if  the  possession  did  hot  remain  in  the  owner  of 
the  laud.  If  it  was  the  duty  of  the  court  only  to 
give  effect  to  the  agreement,  it  would  do  so  by  hold- 
ing that  a  i  easement  was  all  that  was  granted.  The 
object  of  the  contracting  parties  in  the  present  case 
and  in  those  referred  to  was  the  same,  that  the  pur- 
chaser should  have  the  crop,  nothing  more,  and  that 
the  vendor  should  continue  to  have  the  land.  There 
was  aiother  test;  that  was  the  continuing  liability  of 
the  owner  of  the  laud  to  the  rates.  If  the  owners 
h  re  continued  liab'e  to  poor-rate,  it  would  be  diffi- 
cult to  hold  that  they  were  not  entitled  to  the  fran- 
chise Then  was  it  the  effect  of  the  transaction  to  ren- 
der the  purchasers  of  the  crops  liable?  No  instance  had 
been  given  in  which  that  had  been  held  to  be  the  case, 
it  would  hi  introducing  great  confusion  into  the  Poor 
Law,  if  the  conrt  held  that  such  a  letting  introduced 
a  chinge  into  the  liability  to  the  rates,  and  if  it  did 
not  introduce  that  change,  they  should  hold  that  the 
occupation  remained  the  same.  Ha  was  of  opinion 
that  the  appeal  sliould  be  allowed. 

Fitzgerald,  J. — I  concur  with  my  brother  Deasy 
i  i  tha  opinion  which  hj  has  arrived  at,  aud  I  am  pre- 
pared to  adopt  as  min3  t\e  reasons  expressed  in  his 
clear  and  elaborate  judgment.  It  would  not  be  fitting 
for  me  to  add  a  word  to  what  he  has  said,  if  it  were 
not  that  I  was  a  member  of  the  court  by  which 
Comiskey's  case  wa*  decided.  I  then  dissented  from 
the  other  members  of  the  court,  and  I  was  of  opinion 
that  Barnard's  case  had  been  erroneously  decided,  but 
the  reUiou*  for  wheh  I  so  dissented  have  not  beeu  re- 
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ported,  aid  the  note  of  the  case  does  not  convey  any 
Reunite  idea  of  the  grounds  upon  which  my  judg- 
raent  then  proceeded.  The  criticisms  made  upon 
Barnard's  earn  at  the  bar  and  by  my  brother  Deasy 
seem  to  me  to  be  well  founded,  bat  I  prefer  to  as- 
same  that  the  court  there  intended  to  decide  the  ab- 
stract proposition  that  a  conacre  letting  amounts  to 
Hoch  a  parting  with  the  possession  thai  the  owner  of 
the  land  thereby  ceases  to  bo  the  occupier.  Such  was 
the  interpretation  pat  on  that  case  in  Comisketf*  com, 
and  even  i  t  that  light,  my  opinion  is  that  it  cannot 
be  upheld.  The  Registry  Act  seems  to  me  to  con- 
template that  erery  portion  of  land  shall  be  repre- 
sented by  some  person,  and  that  every  rated  owner  or 
occupier  who  has  been  rated  nnder  that  Act  continues 
to  possess  tbe  right  of  being  on  the  register,  until 
some  change  has  taken  place,  by  which  another  per 
son  is  substituted  under  snch  circumstances  as  would 
entitle  hira  to  be  rated  for  his  occupation.  In  my 
opinion,  a  conacre  holder  is  not  the  occupier  within 
the  meaning  of  the  Act.  He  is  not  liable  to  be  rated; 
his  position  is  only  that  of  a  person  who  has  de- 
rived a  right  to  the  profit  of  a  single  crop,  Whether 
Barnard**  eon  was  well  decided  or  n>t  it  is  still  open 
to  criticism.  Barnard's  case  was  decided  on  the 
authority  of  OremHade  v.  TapscotL  That  case  may 
have  been  prop jrlr  decided;  but  it  arose  on  a  ques- 
tion between  landlord  and  tenant,     It  is  also  open  to 

.  this  remark  that  it  appears  from  it  that  there  was 
there  an  actual  change  of  occupatioon.  It  appears 
there  that  the  plaintiff  had  permitted  persons  to  take 
possession  of  the  lands.  The  land  is  stated  to  have 
been  delivered  up  again  in  the  month  of  October,  so 
that  the  case  showed  an  actual  change  of  possession. 
That  makes  a  great  difference.  I  am  now  assuming 
that  the  decision  in  Barnard's  cam  was  right  Even 
so,  H  seems  to  me  that  it  would  not  ruletbe  present 
appeal,  which  is  founded  npoo  a  very  different  state 
of  circumstances.  The  claimant  here  was  rated  as 
occupier,  and  prima  Jade  his  title  continues.  The 
onus  rests  with  his  adversary,  who  rests  his  ease 
upon  the  conacre  transaction.  There  can  be  no  doubt 
that  it  was  in  the  power  of  the  parties  to  regulate  by 

'  contract  their  rights,  and  to  guard  against  what  might 
be  the  effect  of  letting  in  conacre.  But  it  seems  to 
me  that  it  was  intended  by  the  parties  that  the  con- 
tract should  not  operate  to  affect  the  occupation  or 
change  the  possession,  and  that  the  party  should  be 
limited  to  an  easement  to  take  the  profit  to  be  derived 
from  the  particular  crop.  The  case  also  states  that 
the  parts  so  let  were  during  the  time  the  crop  was  to 
be  in  the  ground,  protected  by  the  appellants  from 
trespass,  and  were  under  their  general  care  and  charge 
in  common  with  the  other  parts  of  the  fields,  and 
that  there  was  no  actual  giving  up  of  the  possession 
or  occupation  of  snch  parts  of  said  land  by  the  ap- 
pellants, or  any  agreement  or  intention  on  their  parts 
so  to  do;  or  any  parting  with  tbe  possession,  save, 
so  far  as  the  facts  stated  in  tbe  case,  might,  in  them- 
selves lead  to  snch  a  conclusion.  It  seems  to  me, 
therefore,  that  even  if  Barnard's  cast  is  to  be  con- 
sidered as  rightly  decided,  on  the  special  circumstances 
of  tho  present  case  the  appellant  is  entitled  to  our 

judgment.    In  the  oenrse  of  Mr.  Chatterton's  very 
able  argument,  he  relied  on  the  foot  that  there  was 


I  Ho  case  in  which  a  right  to  sow  and  dig  a  crop* was 
not  held  to  be  an  interest  in  land  within  the  meaning 
of  the  fourth  section  of  the  Statute  of  Frauds.     I  do 
not  intend  to  go  into  all  the  distinctions  which  have 
boon  taken  upon,  this  point     Crosby  v.   Wadsworih 
was  cited,  and  also  Jones  v.  Flint    It  is  difficult  if 
not  impossible  to  reconcile  all  tbe  cases.     I  assume 
that  Mr.  Obattertoo's  proposition    is  well  fonnded. 
But  in  the  present  case  there  was,  it  is  to  be  recol- 
lected, no  actual  change  of  possession,  or  any  con- 
structive change,  unless  that  change  was  effected  by 
force  of  the  agreement,  which,  according  to  the  re- 
spondent's counsel,  embraced  an  interest  in  land.    We 
have  the  agreement  stated  in  the  case,  and  if  Mr* 
Ohatterton's  argument  is  well  founded,  it  was  an 
agreement  for  an  interest  in  land.    If  so,  it  was  in- 
operative, as  there  was  ao  writing,  and  the  entry  was 
permissive  only.    The  barrister  expressly  states  thai 
otherwise  than  by  inference  from  the  agreement  which 
he  has  set  out,  there  was  no  agreement  for  a  change 
of  possession.    Counsel  was  asked  during  the  argu- 
ment if  the  conacre  holder  could,  while  the  crop  waa 
growing,  maintain  trespass,  quart  dausum  frtgit, 
against  a  trespasser  upon  the  land.    This  seemed  to 
afford  a  convenient  test,  whether  the  result  of  a  con- 
acre letting  was  to  give  a  right  to  an  exclusive  pos- 
session for  the  time  being.    In  reply  we  were  referred 
to  Crosby  v.  Wadsworih.    That  case,  however,  when 
properly  considered,  affords  no  real  answer  to  the 
question  put    M*  Mohan's  earn  was  also  referred  to: 
there  the  party  had  set  the  field  for  one  season  for 
grasing,  and  the  true  point  appears  in  the  judgment 
of  Mr.  Justice  Barton.    Bare  v.  Geley  seems  more  in 
point  on  this  question,  and  appears  to  go  to  the  ex- 
tent of  deciding  that  the  conacre  tenant  could  not 
maintaiu  trespass,  because  he  had  nothing  in  the  land. 
I  refer  to  the  report  in  (1st  Leonard,  315)— where 
it  is  given  under  the  name  of  Hare  and  Okdifs  case. 
As  the  case  is  there  stated,  Michael  Hare  and  others 
brought,  an  action  of  trespass  against  OkeUe  for  break- 
ing of  their  do*,  and  carrying  away  of  their  corn, 
and  upon  not  guilty,  it  was  found  by  special  verdict 
that  the  said  Michael  Hare  was  sole-seised  of  the 
said  close  where  6&>  and  so  aeised  exposuU  ad  cul- 
tural analice,  did  pat  forth  to  tillage  the  said  land 
to  the  other  plaintiffs  in  form  following,  vht,  that 
the  said  Michael  should  find  one-half  of  the  corn 
sowed,  and  the  other  plaintiffs  the  other  half,  and 
that  the  said  land  should  be  ploughed  and  tilled,  and 
the  corn  thereof  coming  should  be  reaped  and  cut  at 
the  charges  of  the  other  piainttffij,  and  so  cat,  should 
be  divided  by  the  shock,  and  the  said  Michael  to  have 
tbe  one-half,  and  the  other  plaintiffs  the  other  halt 
Ac.  ^  And  it  was  the  opinion  of  the  whole  court,  that 
notwithstanding  these  words  (exposuit  ad  culturam\ 
that  no  estate  in  the  soil  passed  to  the  other  plaintiffs, 
bnt  the  said  Michael  did  remain  sole  seised  as  before, 
but  by  Anderson  upon  the.  severance  of  the  corn, 
peradventure  a  property  in  the  said  corn  might  be  in 
all  the  plaintiffs.    But,  because  it  appeared  that 
Michael  was  sole  seised  and  tbe  other  plaintiff*  had 
not  anything  in  the  land,  therefore,  it  was  adjudged 
that  they  could  not  join  in  the  action  of  trespass  for 
breaking  of  tbe  close,  and  therefore,  it  was  awarded 
that  tbe  plaintiffs  should  take  nothing.    Now,  if  the 
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resirilrof  the  dealing  in  that  ease  had  been  to  convey 
ta  the  other  plaintiff*  a  possessory  interest,  they  Blight 
have  joined  in  the  action.  The  attention  of  counsel 
was  called  to  this*  and  the  ease  was  treated  very 
lightly.  I  think  it  is  a  case  of  very  high  authority. 
I  have  taken  it  front  the  report  in  Leonard,  as  being 
that  of  the  highest  authority.  I  And  that  Lord  Not- 
tingham says  it  is  one  of  the  b*t  books  that  had 
come  out;  and  Chief  Justice  Treby  expresses  him- 
self about  it  in  the  same  manner.  The  case  is  re- 
ferred to  in  4th  fiac  Abr.,  778;  and,  again  in  7th 
Bac.  Abr.,  668,  where  the  reason  for  the  decision 
is  given,  "  because  he  is  not  in  the  possession  ef  the 
land."  The  former  reference  gives  Baron  Gilbert's 
view  of  it,  and  so  the  case  seems  to  me  to  be  an 
authority  that  the  conacre  tenant  cannot  maintain 
trespass.  We  were  pressed  with  the  authority  of  the 
decision  of  this  court  iu  Comiekefe  com,  and  it  was 
urged  that  that  decision  was  binding  upon  us,  and 
that  we  ought  not  to  permit  the  case  to  be  overruled 
I  agree  on  this  part  of  the  case  with  my  brother 
Deasy,  and  I  may  further  refer  to  the  language  of 
the  79th  sectieu  of  the  Act,  to  show  that  we  are  not 
absolutely  bound  to  follow  our  previous  decisions  in 
new  cases.  Morgan  v.  Edwards  (5  HurL  &  Norm., 
418)  seems  to  me  to  point  out  the  true  rule.  There 
the  Chief  Baron  says,  "  The  decision  being  one  from 
which  no  appeal  would  lie,  we  should  not  feel  our- 
selves so  strictly  bound  by  it  as  if  it  were  open  to 
appeal.  Still,  we  should  differ  from  it  except  on 
strong  and  cogent  grounds."  I  think  so  too;  but 
those  strong  and  cogent  grounds  seem  to  me  to  exist 
in  the  present  case.  The  circumstance*  in  which 
courts  overrule  their  former  decisions  should  be  rare; 
but  on  the  other  hand,  very  great  evils  may  arise  if 
we  should  always  consider  ourselves  bound  by  our 
previous  decisions.  I  may  observe  too, -'that  since 
the  decision  in  Comiekeife  cote,  its  authority  has  been 
shaken  by  the  cases  which  have  been  decided  in  the 
Court  of  Common  Pleas  and  of  Exchequer.  Those 
cases  alone  would  form  a  ground  for  making  this  an 
instance  in  which  we  should  reconsider,  and  if  neces- 
sary overrule  our  former  deoision.  I  therefore  am  of 
opinion  that  oar  judgment  should  be  for  the  appellant. 
Hates,  J— »I  am  of  opinion  that  the  appeal  iu  this 
ca*Q  should  be  dismissed,  and  the  decision  of  the  chair- 
man affirmed;  and  that  for  the  two  following  reasons, 
— first,  because  the  question  has  been  in  substance 
and  in  fact  twice  decided  by  this  court,  which  is  the 
highest  tribunal  for  cases  of  this  description;  and  se- 
condly, because  those  decisions  are,  in  my  opinion, 
correct.  As  to  the  former  reason  I  can  do  little  more 
than  repeat  what  I  endeavoured  to  convey  in  Gomiskey 
v.  Bourne,  when  that  case  was  before  us.  I  appre- 
hend that  there  U  nothing  in  the  constitution  of  this 
Court  to  prevent  it  from  reviewing  its  decisions;  and 
it  might  be  convenient  that  it  should  sometimes  do  so. 
Thus,  for  instance,  if  a  party  did  not  appear;  or  if, 
for  other  reasons,  the  case  was  not  fully  argued;  or  if, 
After  our  decision,  the  point  in  question  had  received 
a  different  interpretation  from  the  House  of  Lords; 
these  would  form  reasons  for  submitting  the  point  for 
reconsideration.  But  I  do  not  think  that  the  obiter 
dicta  of  any  judge,  however  eminent,  not  necessary 
for  the  decision  of  the  conri  upon  the  question  before 


ft,  or  eves  the  solemn  deetsiofi  of  one  or  more  of  the 
three  Courts  of  Law  should  be  held  sufficient  to  in- 
duce this  Court  to  deport  from  the  decision  at  which 
It  had  arrived  after  mature  consideration.  It  has  been 
said  that  the  79th  section  of  the  Act  makes  the  judg- 
ment of  the  Court  final  only  npon  the  particular  case, 
and  that,  therefore,  we  are  at  liberty  to  reconsider, 
and,  if  necessary,  to  overrule  a  decision  at  which  we 
have  arrived;  but  I  do  not  so  read  the  Act.  No 
doubt,  it  states  that  every  judgment  is  to  be  final  in 
the  particular  case,  bat  it  does  not  stop  there.  It  also 
says  that  the  deoision  is  to  be  binding  on  every  com- 
mittee of  the  Bouse  of  Commons  appointed  for  the 
trial  of  every  petition  complaining  of  an  undue  dec* 
tion.  These  words  are  not  confined  to  the  particular 
case  in  question,  but  seem  to  convey  that  in  every  case 
the  House  of  Commons  shall  be  bound  by  the  decision 
of  this  Court.  Does  it  not  then  become  us  to  be  cau- 
tious alike  in  making  our  decisions,  and  in  overruling 
them?  It  is  far  better  when  a  principle  is  enunciated 
by  this  Court  that  it  should  be  abided  by,  than  that 
year  after  year  it  should  be  submitted  to  reconsidera- 
tion, and  so  that  no  settled  principle  should  ever  be 
arrived  at.  But  the  substantial  question  having  been 
considered  in  Corcoran  v.  Barnard,  and  in  Comukey 
v.  Bourne,  it  has  been  brought  before  us  again  now; 
and  my  opinion  is,  that  those  former  cases  were  well 
decided.  It  is  plain,  from  the  language  of  the  first 
section  of  the  Statute,  that  the  appellant  is  not  enti- 
tled to  be  npon  the  list  of  voters  unless  he  has  occu- 
pied the  entire  of  the  holding  out  of  which  be  claims 
to  be  registered  during  the  entire  of  the  year  previous 
to  the  revision.  If  he  has  parted  with  the  occupation 
of  a  single  perch  for  a  single  day,  he  has  not  fulfilled 
the  condition  on  which  the  Legislature  has  thought  fit 
to  "bestow  the  franchise  npon  him.  Has  he  then,  by 
letting  part  of  his  land  in  conacre,  ceased  to  occupy 
as  by  the  Act  he  is  required  to  do?  And  this  brings 
ns  to  consider  what  is  the  substance  of  this  conacre 
dealing,  and  what  is  the  substance  and  effect  of  the 
dealings  between  the  parties.  It  appears  to  me  to  be 
an  agreement  between  the  landowner  and  another,  by 
which  a  certain  portion  of  land  marked  out  by  metes 
and.  bounds  is  let  to  the  tenant  for  the  purpose  of  the 
tenant  growing  npon  it  a  crop  of  potatoes  which  is  to 
be  removed  by  him  at  maturity  and  applied  to  his  own 
use;  and  in  consideration  of  this,  and  of  the  land- 
owner protecting  the  crop  in  the  absence  of  the  te- 
nant, the  latter  agrees  to  pay  in  money,  labour,  or 
manure.  This  is  the  substance  of  the  agreement; 
and  it  is  plain  that  in  the  absence  of  any  sti- 
pulation to  the  contrary,  the  tenant  is  to  be  at  liberty 
to  pot  in  his  crop  when  and  how  he  likes;  and  while 
it  is  in  the  around  he  may  cat,  mow,  reap,  or  dig  it 
without  any  right  of  interference  by  the  landowner;  tor 
the  protection  which  the  landowner  is  to  contribute  is 
for  the  tenant's  benefit  and  may  be  dispensed  with  by 
him.  it  has  been  said  that  the  landlord  has  a  right 
to  plant  between  the  drills  in  which  the  tenant's  crop 
is  planted;  but  I  apprehend  that  in  the  absence  of 
contractor  custom  he  cannot  do  so,  and  that  the 
meaning  of  the  agreement  is,  that  the  tenant  may 
plant  as  he  likes,  and  may  occupy  every  inch  of  the 
ground;  and  that  while  the  crop  is  in  the  ground  it  is 
entitled  to  the  benefit  of  all  the  nutriment  that  can  be 
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derived  from  it.    So  also  does  it  appear  to  me  that  if 
the  tenant  fonud  that  a  portion  of  the  crop  had  missed 
he  wouki  be  entitled  to  supply  its  place.     On  the 
other  hand,  if,  after  the  ground  was  let,  the  tenant 
should  refuse  to  put  in  a  crop,  he  Would  nevertheless 
be  bound  to  pay  his  rent.     We  have  been  referred  to 
a  number  of  authorities,  one  class  of  which  establishes 
that  if  A.  deals  with  B.  for  a  crop  of  the  Jructus  in- 
dustriales^  the  distinguishing  character  of  which  is, 
that  they  are  liable  to  be  seised  nnder  a  writ  oijkfa. 
a  ad  go  to  the  executor,  the  purchaser  does  not  deal 
fir  an  interest  in  the  land  but  for  a  mere  chattel.  But, 
on  the  other  hand,  another  set  of  authorities  shows  that 
when  a  person  purchases  a  crop  of  that  nature  which  is 
not  planted  by  man,  and  is  of  such  a  character  as  to 
go  to  the  heir,  such  a  purchaser  is  considered  as  deal- 
iug  with  the  interest  in  the  land  or  soil    I  notice  this 
class  of  authorities  because  tney  have  been  relied  upon, 
though  they  do  not  appear  to  me  to  have  any  great 
bearing  upon  the  present  case,  because  here  there  is 
no  question  of  a  dealing  for  a  crop.    The  dealing  here 
is  in  respect  of  land  to  be  applied  by  the  purchaser  to 
the  raising  of  a  crop.     Having  regard  then  to  the 
matter  of  the  contract,  I  asked  was  it  not  plain  that 
the  conacre  holder  was  to  have  the  occupation.     Ser- 
jeant Sullivan  says  he  was  ouly  to  have  an  easement. 
In  the  ca<te  before  us  the  conacre  tenant  is  licensed  to 
enter  on  the  land,  not  merely  for  the  purpose  of  cut- 
ting and  carrying  away  the  crop,  but  also  tor  the  pur- 
pose of  plantiug  and  sowing,  and  even  of  renewing  his 
crop  if  necessary,  and  managing  it  so  as  will  best 
conduce  to  his  profit,  [f  this  be  so,  how  can  it  be  said 
that  it  is  not  intended  to  exclude  the  landlord  by  this 
letting?     If  authority  was  wanting  upon  this  part  of 
the  case,  I  might  quote  Lord  Deu  man's  word.*  in  The 
Queen  v.  Ponsonby  (3  Q  B.  14),  where  he  says,  re- 
ferring to  the  circumstance  of  there  being  pictures  in 
Hampton  Court  Palace,  which  were  exhibited  to  the 
public  "  It  cannot  be  said  that  this  circumstance,  or 
the  placing  of  sentinels  about  the  premises  shows  an 
occupation  by  the  Crown."  I  see  no  purpose  which  is 
to  be  served  by  the  landlord  retaining  the  occupation 
while  I  see  that  the  tenant  cannot  have  the  full  bene- 
fit of  his  agreement  unless  he  has  at  once  the  domi- 
nium utile  and  the  dominium  directum  while  the  crop 
is  growing,  so  as  to  be  able  to  protect  himself  against 
trespasses  committed  even  by  the  landlord  himself. 
But  it  is  said  that  there  is  authority  both  here  and  in 
England  for  the  proposition  contended  for  by  the  ap 
pellants.  The  case  of  Close  v.  Brady  in  this  country,  is 
cited  for  the  expression  used  by  Baron  Pennefajther— 
the  same  Baron  Pennefather  who  delivered  the  judg- 
ment of  the  court  in  Corcoran  v.  Barnard.    It  is  un 
fortunate,  I  must  say,  alike  for  a  judge  and  for  justice 
when  an  expression  used  by  him,  and  apposite  to  the 
cue  before  him,  is  wrested  to  the  purposes  of  another 
cise  to  which  the  expression  never  was  intended  to 
apply.     Close  v.  Brady  was  a  case  of  an  attachment 
against  a  person  for  receiving  rent  from  conacre  tenants. 
But  thit  case  does  not  bear  any  analogy  to  the  present 
one.    In  the  one  case  we  have  an  attempt  to  escape 
punishment  for  an  offence,  in  the  other  the  party  seeks 
to  be  iuvested  with  a  franchise.    Then  in  Dease  v. 
OlReilly%  Mr.  Justice  Crampton  seems  to  have  fallen 
into  the  error  which  I  have  spoken  of.    Evert  there, 


however,  he  admits  that  there  is  a  special  possession 
in  the  conacre  holder  for  a  particular  purpose.  If  this 
be  so  in  the  case  before  u$,  how  can  it  be  said  that 
the  appellant,  having  parted  with  the  special  posses- 
sion, retaius  the  full  right  of  occupying  as  teuant  or 
owner  which  the  Legislature  requires?  The  next  case 
is  that  of  Booth  v.  M-Manw.  That  was  an  action 
for  a  penal  rent  upon  a  proviso  not  to  part  with  the 
possession  of  lands.  Upon  the  trial,  before  the  Lord 
Chief  Justice,  evidence  was  given  for  the  defendant  as 
to  the  custom  of  the  country,  and  the  meaning  of  the 
words  " conacre  letting;"  and  there  was  evidence  that 
persons  holding  in  conacre  were  not  considered  to  have 
the  possession  of  the  land.  The  plaintiff's  counsel 
called  on  the  judge  to  direct  a  verdict  for  the  plaintiff. 
The  Chief  Justice  refused  to  do  so,  and  left  the  case 
to  the  jury  on  the  evidence,  and  required  them  to 
say  whether  they  thought  there  was  a  parting  with 
the  possession.  The  majority  of  the  court  sustained 
the  judge;  and  though  there  is  no  doubt  that  the  two 
judges  who  composed  that  majority  expressed  their 
dissatisfaction  with  the  decision  in  Corcoran  v.  Bar- 
nard, yet  that  case  is  not  inconsistent  with  the  deci- 
sion in  Booth  v.  M%Manus,  which  is  merely  that  a 
party  cannot  call  upon  a  jnd^e  for  a  direction  npo*i  tho 
effect  of  the  evidence  which  he  has  allowed  to  go  to 
the  jury.  Then  a  case  which  was  decided  in  England 
three  hundred  years  ago,  was  strongly  pressed  upon 
us.  I  mean  the  case  of  ff are  v.  Celey.  The  facts  of 
that  case,  so  far  as  the  present  point  is  concerned,  are 
these.  [His  lordship  here  stated  the  facts  of  Hare  v. 
Celey,  which  have  been  already  given].  The  Court 
held,  without  hesitation,  that  no  estate  in  the  land 
passed;  and  that,  as  I  apprehend,  on  this  principle 
that  by  the  common  law  an  owner  of  land  cannot  con- 
vey to  himself  and  others.  This  is  the  doctrine  which 
we  find  in  Perkins,  a  203.  It  might  be  taken  that 
the  parties  being  aware  of  this  state  of  the  law,  in- 
tended that  they  should  all  join  in  a  partnership  in- 
denture, each  contributing  to  the  stock,  as  might  happen 
at  present.  If  this  be  the  true  explanation  of  Hare 
v.  Cdy>  it  sufficiently  distinguishes  the  present  case 
from  it.  Then  we  come  to  Hogg  v#  Lord  Westmeath 
(3  Ir.  L.  Rep.)-  There  the  Chief  Justice  avoided  the 
question;  and  the  decision  was  based  upon  this,  that 
from  the  peculiar  wording  of  the  instrument  in  ques- 
tion in  that  case,  the  parties  had  not  in  contemplation 
a  letting  in  conacre.  But  in  Greenslade  v.  TapstoU, 
it  is  decided  that  a  dealing  very  like  the  present  one 
was,  if  not  a  subletting,  at  least  a  giving  of  land  to 
be  occupied.  That  is  the  very  case  here.  I  am  wil- 
ling to  abide  by  that  decision,  which  has  never  been 
overruled;  and  I  am  induced  to  do  so  by  the  consi- 
deration that  it  is  not  impossible  that  the  Legislature 
had  these  dealings  in  view,  and  by  insisting  upon  an 
occupation  may  have  wished  to  discourage  a  bad  and 
lacy  system  of  farming. 

O'Baiot,  J It  has  been  pressed  upon  its  that,  as 

the  Court  has  already  decided  the  question  before  us 
in  Barnard1*  Case  and  in  Com-key*s  Case,  it  should 
not  permit  the  point  to  be  argued,  though  of  opinion 
that  its  previous  decisions  were  erroneous.  I  concur 
in  the  reasons  stated  for  holding  that  the  court  has 
the  power  to  re-consider  questions,  and  is  not  conclu- 
sively bound  by  a  decision  of  its  own.    The  very 
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reasons  assigned  by  the  Lord  Chancellor  in  the  House 
of  Lords,  for  holding  that  the  House  of  Lords  was 
bound  by  its  decisions,  shew  that  the  rale  or  the 
reasons  of  it  cannot  be  contended  to  apply  to  the 
Court  of  Registry  Appeal.  -  The  question,  then,  is, 
whether  the  court,  having  that  power,  the  present 
case  is  so  circumstanced,  and  is  of  that  character  which 
should  induce  ns  to  exercise  the  power.     Now,  it 
appears  to  me  that  the  very  circumstance  of  there  being 
u  o  appeal  in  any  particular  case  against  the  decisions 
of  this  court,  but  of  its  being  in  the  power  of  any  of  the 
other  Superior  Courts  to  question  and  overrule,  if  they 
think  fit,  the  decisions  of  this  court  on  a  point  of  law 
arising  in  Registry  Appeals,  that  circumstance  ought 
to  be  a  consideration  for  our  exercising  that  privilege, 
and  re  investigating  a  case  upon  which,  to  say  the 
least,  considerable  doubt,  has  been  thrown  by  some 
cases  which  have  since  arisen.     I  would  say  also  that 
the  very  circumstance  that  this  court  consists  of  dif- 
ferent members  of  all  the  Courts  of  Common  Law,  Is 
a  fresh  reason  to  lead  us  to  that  conclusion,  for  would 
it  not  be  inconsistent  and  absurd  to  say  that  sitting 
in  our  respective  Courts  of  Queen's  Bench,  Common 
Pleas,  or  Exchequer,  we  should  be  at  liberty  to  ques- 
tion  our    decisions  in  this  Court,  bat  that    when 
sitting  here,  we  should  be  bound  by  them.     Well, 
cases  have  since  been  decided  —  namely.  Booth  v. 
M*Manus%  and  Sheridan  v.  McCartney.    The  former 
especially  is  completely  at  variance  with  (he  decision  J 
of  this  court  in  Barnard's  Case.    By  the  Chief  Jus-  ! 
ttce's  report  of  the  trial,  it  appears  that  one  of  the  ' 
issues  was,  whether  the  defendant,  who  held  under  a 
lease  from,  the  plaintiff,  had  parted  with  the  occupa- 
tion of  the  land  which  he  held,  or  ceased  to  occupy 
the  same,  and  suffered  some  one  else  to  come  into  oc- 1 
enpation.     It  was  proved  at  the  trial  that  various 
persons  had  taken  portions  of  the  land,  and  ploughed 
and  sown  the  same,  and  cut  and  carried  away  the 
crops.     It  was  also  proved  that  the  defendant's  stew-  ' 
ard  kept  the  key  of  the  gate  by  which  the  lands  were 
entered — a  circumstance  like  what  we  have  here. 
Now,  at  the  close  of  the  trial,  the  plaintiff  called 
upon  the  judge,  not  generally  to  direct  a  verdict,  but 
to  tell  the  jury  that  if  they  believed  the  facts  stated 
were  true,  that  the  defendants  had  disposed  of  the 
lands  in  conacre,  the  defendant  had  thereby  cased 
to   occupy  such  portions  as  he  had  so  disposed  of, 
and  they  insisted  that  the  jndge  should,  in  that 
event,  direct  the  jury  to  find  a  verdict  for  the  plaintiff 
on  that  issue.    If  the  decision  of  this  court  upon 
Barnard1*  Case  and  Comiskey's  Case  was  correct,  it 
appears  to  me  beyond  doubt  that  the  plaiutiff  in 
Booth  v.  APManus  was  entitled  to  the  direction  which 
he  asked  for,  and  that  he  would  not  have  lost  that 
right  by  reason  of  his  having  given  evidence  as  to  the 
custom  of  the  country,  which,  if  the  proposition  laid 
down  in  those  cases  be  correct,  would  not  affect  the 
question.     The  Chief  Justice,  however,  left  the  entire 
question  to  the  jury,  declining  to  give  them  any 
special  directions  as  to  the  facts*  proved  amounting  to 
a  change  of  occupation-     The  jury  found  for  the  de- 
fendant, and  upon  an  application  for  a  new  trial,  the 
majority  of  the  Court  of  Exchequer  came  to  a  con- 
clusion in  favour  of  the  defendant.    It  is  true  that 
there  was  evidence  in  the  case  of  a  custom  that  the 


crop  should  not  be  removed  till  it  was  paid  for,  and 
that  the  Chief  Baron,  in  his  judgment,  relied  on  that 
evidence,  and  considered  it  as  a  further  ground  for 
his  judgment;  but,  in  the  report  furnished  to  us  by 
the  reporter  of  the  court,  it  appears  that  his  judgment 
was  formed  independently  of  that  evidence  of  custom* 
Then  we  have  the  judgment  of  Chief  Justice  Monahan 
in  Sheridan  v.  Jd'Cartney,  and  we  have  the  decision 
in  Hai-dy's  Case  of  this  court.     In  that  case  it  was 
held  that,  on  the  facts  stated  in  it,  the  claimant  did 
not  lose  his  right  to  the  franchise.     That  case  was 
not  referred  to  in  Comiskey  v.  Bourne,  4nd  therefore 
we  have  hero  the  decisions  of  two  other  courts,  con- 
flicting with  that  in  Barnard's  Case,  and  further  a 
decision  of  this  court  itself,  which  it  is  difficult  to  re- 
concile with  it     I  have  already,  in  the  course  of  the 
argument,  stated  that  it  is  a  mistake  to  suppose  that 
the  question  was  decided  in  Brangan  v.  Driscoll. 
That  case  went  npon  a  different  point,  and  it  was  ex- 
pressly stated  in  it  that  it  was  decided  without  re- 
ference to  the  conacre  question.      It  seems  to  me, 
therefore,  that  there  are  here  ample  grounds  for  our 
re-considering  our  former  decision,  and  it  wonld  be  a 
grievous  hardship  upon  persons  in  the  position  of  the 
appellants,  if,  being  satisfied  that  our  decisions  were 
erroneous,  we  were  yet  to  consider  them  ad  binding 
npon  us.      Comiskey's  Case  was  decided  upon  the 
authority  of  Barnard's  Case,  it  having  been  admitted 
by  the  counsel  that  the  facts  in  both  cases  were  iden- 
tical    It  was  my  opinion  at  the  time  that  Barnard's 
Case  was  rightly  decided,  and  I  considered  it  as  within 
the  priuciple  of  Crosby  v.  Wadi  worth  and  Parker  v, 
StanUand    In  the  first  of  those  cases,  though  it  was 
decided   npon   auother  gronnd,   Lord  Elleuborough 
stated  it  as  his  opinion,  that  the  plaintiff  who  had 
agreed  to  purchase  a  growing  crop  of  grass  for  the 
purpose  of  being  mown  and  made  into  hay  by  him', 
would  become  entitled  according  to  the  terms  of  his 
contract,  to  the  exclusive  enjoyment  of  the  close  on 
which  the  crop  was  growing,  and  that  accordingly  he 
might,  in  respect  of  snch  exclusive  right,  maintain  an 
action  of  trespass  quart  clausum  J regit  even  against  a 
person  entering,  and  taking  the  grass  with  the  assent 
of  the  owner,  although  it  appeared  that  the  actual 
possession  of  the  land  was  not  given  to  the  plaintiff, 
bnt  was  retained  by  the  owner,  and  Lord  Ellenborough 
therefore  held  that  the  contract  was  one  for  an  inte- 
rest in  the  land  within  the  fourth  section  of  the  Sta- 
tute of  Frauds.     The  case  of  Parker  v.  StanUand 
was  one  of  a  contract  for  the  sale  of  a  crop  of  pota- 
toes.    The  potatoes  there  were  in  a  mature  state  of 
growth,  and  were  to  be  dug  immediately  by  the  de- 
fendant, and  it  was  decided  by  Lord  Ellenborough 
and  Mr.  Justice  Bayley,  that  the  contract  was  not  one 
for  an  interest  in  land,  and  that  the  case  was  not  within 
the  principle  of  Crosby  v.  Wadsworih,  bnt  the  rea- 
sons given  by  those  two  learned  judges  were,  that  in 
Crosby  v.  Wadsworth,  the  contract  was  for  a  sale  of 
a  growing  crop,  so  that  the  purchaser  had  an  inter- 
mediate interest  in  the  land;  whereas  in  Parker*. 
StanUand  the  potatoes  were  in  a  matured  state  of 
growth,  and  were  to  be  dug  immediately,  and  it  was, 
therefore,  quite  accidental  if  they  derived  any  further 
advantage  from  the  land.     The  purchaser,  therefore, 
it  was  held,  had  only  an  easement  for  the  purpose  of 
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taking  up  and  carrying  away  the  crop,  but  that  gave 
him  no  interest-  in  the  soil.     Now,  it  appeared  to  me 
that  the  inference  from  these  two  cases  taken  toge- 
ther was,  that  the  lest  whether  a  coutract  for  the 
purchase  of  a  crop  sown  in  the  land,  did  or  did  not 
give  a  right,  to  exclusive  possession  of  the  land,  de- 
pended on  the  fact  whether  the  crops  were  in  a  grow- 
ing state,  or  had  reached  maturity,  aud  accordingly 
that  a  contract  for  taking  land  in  conacre,  where  the 
crop  has  not  reached  maturity,  and  is  not  even  in  the 
ground  at  the  time  of  the  contract,  ought,  as  well  as 
the  contract  in  Crosby  v.  Wadswortk,  to  be  consi- 
dered as  one  for  an  interest  in  land,  conferring  a  right 
to  the  exclusive  possession;  and  if  this  were  so,  the 
owner  of  the  land  would  be  excluded,  and  the  party 
taking  it,  and  not  the  owner,  ought  to  be  considered 
as  the  occupier  until  the  maturity  of  the  cro".    Such 
nere  the  grounds  that  appeared  to  me  at  the  time  to 
warrant  the  conclusion  at  which  I  arrived;    but    I 
think  that  the  subsequent  cases  of  Jones  v.  Flint  and 
Evans  v  Roberts,  which  were  not  referred  to  in  Comis- 
key's  Cast,  are  at  variance  with  the  conclusion  to  bo 
drawn  from  the  observations  of  Lord  Ellenborough 
and  Mr.  Justice  Bayley,  in  Parker  v.  Staniland.  and 
upon  considering  these  and  other  authorities,  I  have 
come  to  the  conclusion  that  the  decision  in  Barnard's 
Case  was  not  correct,  and  that  the  Court  of  Exche- 
quer in  Booth  v.  M'Manus  was  right  in  dissenting 
from  it    Those  cases  decided  that  a  contract  for  a 
sale  of  growing  crops  which  had  not  reached  maturity 
was  not  a  contract  for  an  interest  in  land.     This  is, 
as  it  appears  to  me,  not  an  unimportant  consideration 
for  the  question  before  us,  because  if  it  is  true  that  a 
conacre  contract  would  be  a  coutract  for  land,  if  under 
it  the  party  taking  it  was  to  have  the  exclusive  right 
to  the  land  till  the  crop  reached  maturity,  the  converse 
would  also  be  true,  that  if  a  conacre  contract  is  not  a  con- 
tract for  land,  there. would  be  no  right  in  the  conacre 
holder  to  an  occupation  of  the  land,  and  that  occupa- 
tion would  remain  as  it  was.    In  Evans  v.  Roberts  the 
distinction  is  taken  between  a  contract,  as  in  Crosby 
v.    Wadsworth,  for  the  sale  of  growing  grass  not 
produced  by  the  labour  and  expense  of  the  occupier, 
and  a  contract  for  the  sale  of  growing  crops  produced 
by  that  labour  and  expense.     At  page  8Jti,  Bayley, 
J.,  states,  that  "  the  purchaser  of  a  growing  crop, 
who,  by  his  contract,  acquires  a  right  to  have  the  crop 
continue  in  the  land  of  the  seller  until  it  arrived  at 
maturity,  must,  before  the  passing  of  the  Statute  of 
Frauds,  have  been  considered  to  have  had  an  interest, 
not  in  the  land,  but  in  a  chattel  independent  of  the 
land,"  and  that  being  so,  the  learned  judge  says  he 
"  cannot  suppose  that  by  the  fourth  section  of  that 
statute,  which  enacts  that  unless  certain  provisions  be 
complied  with,  no  action  shall  be  brought  upon  any 
contract  or  sale  of  any  interest  in  or  concerning  land*, 
tenements,  or  hereditaments*  the  Legislature  contem- 
plated, as  the  subject  matter  of  such  contract  or  sale, 
that  interest  which  passes  from  a  vendor  to  a  vendee 
by  a  sale  of  a  growing  crop  of  potatoes;"  and  Mr. 
Justice  Holroyd,  at  p.  837,  states  a  similar  proposi- 
tion.   The  terms  of  the  contract  in  Evans  v.  Roberts 
were,  that  the  potatoes  were  to  be  dug  by  the  ownei* 
of  the  land,  but  Mr.  Justice  Holroyd  states  it  as  his 
opinion,  that  if  the  contract  had  been  otherwise  he* 


would  still  hold  as  be  did.  The  distinction  arising 
upon  that  point  is  disposed  of  by  the  case  of  Jones  v. 
Flint  in  which  that  element  did  exist  The  distinc- 
tion between  a  crop  produced  by  labour,  and  one  not 
so  produced,  may  be  a  refined  one,  but  St  is  too  clearly 
settled  by  the  authorities  to  be  now  questioned.  In 
Jones  v.  Flint,  tne  contract  was  for  the  sale  of 
potatoes  and  other  matters,  and  part  of  the  terms 
were  that  the  defendant  should  dig  the  potatoes;  it 
was  held  that  the  contract  was  not  one  for  an  interest 
in  laud.  That  case  shews  that  although  a  party  pur- 
chasing a  crop  derives  a  benefit  from  the  land,  and 
has  a  right  of  eutry  upon  it,  yet  he  does  not  thereby 
acquire  an  interest  or  right  of  occupation.  Now,  it 
is  true  that  the  contract  in  conacre  cases  is  not  for  a 
crop  already  in  the  land,  but  for  liberty  to  pnt  a  crop 
into  it.  It  appears  that  the  land  was  prepared  by 
the  owners,  and  thai  the  potatoes  were  to  be  sown  by 
the  conacre  holder;  therefore,  for  that  purpose  the 
latter  must  have  a  right  of  entry.  Bnt  if  in  Jones  v. 
Flint  the  right  of  entry  had  not  the  effect  of  render- 
ing the  contract  one  for  an  interest  in  land,  can  it  be 
said  consistently  with  that  decision  that  the  right  of 
entry  for  sowing  should  have  that  effect,  and  that  in 
either  case  he  gets  more  than  what  is  described  by 
Lord  Denman  as  an  easement?  It  appears  to  me, 
thetefbre,  that  those  portions  of  the  argument  which 
rested  on  the  ground  that  the  conacre  holder  had  ac- 
quired a  right  of  entry,  are  answered  by  the  cases  of 
Evans  v.  Roberts  and  Jones  v.  Flint.  Sheridan  v. 
McCartney  was  also  referred  to.  It  is  enough  to  read 
it  to  see  that  the  doctrine  of  Barnard's  Case  is  disap- 
proved of  by  the  Chief  Justice.  In  ordinary  cases  of 
conacre  dealing  there  is  no  actnal  change  of  possession 
or  occupation,  and  here  there  is  no  provision  for  it  in 
the  coutract,  and  therefore,  to  use  the  words  of  Lord 
Denman  in  Jones  v.  Flint  "  we  should  imply  so  much 
and  so  much  only  as  is  necessary  to  give  full  force 
to  its  expressed  terms,  nothing  appearing  in  the  sub- 
sequent acts  of  the  parties  to  influence  our  construc- 
tion other  way,"  the  case  of  Hare  v.  Celey  has  been 
much  relied  upon,  and  has  an  important  bearing  on 
the  present  case.  It  appears  to  me  to  be  an  express 
authority  for  the  proposition  that  a  party  entering  into 
a  contract  like  that  before  us,  does  not  acquire  any 
right  to  the  possession  of  the  land.  The  words  of  the 
contract  there  appear  accurately  to  express  what  takes 
place  in  conacre  dealings.  I  think  that  case  is  not 
distinguished  by  the  fact  that  the  Owner  of  the  land 
was  himself  to  provide  lialf  the  seed,  and  to  get  half 
the  profit.  In  ordinary  dealings  in  conacre,  all  the 
seed  is  provided  by  the  conacre  holder,  and  he  gets 
all  the  profit,  paying  a  rent.  It  is  difficult  to  under- 
stand why  the  circumstance  of  the  owner's  giving 
half  the  seed,  and  getting  half  the  crop,  should  make 
any  difference.  I  do  not  understand  how  the  decision 
in  Hare  v.  Celey  can  stand  with  that  in  Barnard's 
Case,  Such  a  reason  as  that  suggested  by  my  brother 
tfayes,  that  a  person  could  uot  pass  an  estate  to  him- 
self and  others,  is  not  even  glanced  at  by  any  of  the 
reports.  It  appears,  therefore,  to  me,  that  this  case 
of  Hare  v.  Celey  is  not  only  an  authority  on  the  case 
before  us,  but  that  its  weight  is  not  impugned  by 
Crosby  v.  Wadsworth.  As  to  Oreenslade  v.  Tap- 
sooti,  that  case  is  not  followed  in  Hogg  v.  Lord  West- 


THE  IRISH  JURIST. 


185 


meatk,  which  decision,  it  appears  to  me,  it  would  be 
difficult  to  reconcile  with  Ortendade  v.  TapecotL 
Nor  was  it  not  followed  is  Deaee  v.  O'Beilfy.  Be- 
sides, k  would  appear  from  the  report  of  Oreensiade 
v.  TapscoU  that  there  had  been  in  that  case  sa  actual 
change  of  possession;  besides,  too,  that  the  question 
argued  there  appears  to  have  been  not  so  much  whe- 
ther the  party  got  the  occupation,  as  whether,  admit 
ting  the  purpose  for  which  the  occupation  was  got,  it 
was  an  occupation  within  the  meaning  of  the  lease  in 
that  case.  Coleridge  opens  his  argument  by  saying, 
"  The  proper  test  for  deciding  this  question,  is  not 
whether  the  persons  who  raised  the  crops  of  potatoes 
were  occupiers,  but  whether  they  were  such  occupiers 
as  are  contemplated  by  the  lease."  I  think,  there- 
fore, that  that  case  is  not  an  authority  conclusive  on 
die  present  question.  As  to  the  other  cases,  I  concur 
with  my  brothers  Fitzgerald  and  Deusy.  I  do  not 
much  rely  on  the  partenhur  facta  of  this  case  as  dis- 
tinguishing it  from  Comubetfi  Cam.  I  assume  that 
the  nets  are  the  same  in  both.  I  base  my  judgment 
on  this,  that  Conuske/t  Case  and  Barnard's  Case 
were  both  erroneously  decided,  and  that  such  a  deal- 
ing as  this,  without  an  actual  transfer  of  possession, 
does  not  disqualify  the  owner  of  the  land  from  baring 
his  name  retained  on  the  register* 

Ball,  J.— The  authority  of  a  case  of  Hart  v.  Cetey 
is  altogether  unquestioned  to  this  day.  It  is  an  old 
case,  but  there  are  things  in  the  world  that  are  not 
the  worse  for  being  old.  It  comes  to  us  from  three 
different  reporters;  it  has  the  sanction  of  Vraer,  tyr 
vuom  it  is  cited,  and  of  Baron,  by  whom  it  is  referred 
to  no  fewer  than  three  times;  and  the  principle  of  the 
caw  is  corroborated  by  the  text  of  Coke  Littleton,  as 
well  as  by  the  authorities  referred  to  in  Hargreave*s 
note  to  Coke  Littleton,  65  a.  Now,  the  substance  of 
that  case  is  this:  Hare,  being  the  owner  of  land,  put 
it  forth  to  tillage  to  the  other  three  oo-plaintimi,  who 
were  on  the  record  with  him  in  the  action,  upon  an 
agreement  entered  into  by  them  with  him  that  the 
three  should  manure  it  and  find  half  the  seed,  and  that 
he  should  find  the  other  half;  that  they  should  sow 
and  reap  the  crop  when  ripe;  and  that  he  should  have 
one  moiety  of  it,  add  they  the  other.  After  the  seed 
had  been  sown,  but  before  the  crop  came  to  maturity 
the  defendant  entered  upon  the  land;  and  for  the 
breaking  of  the  close,  Hare  and  three  others  brought 
trespass  quare  dausumf regit  It  was  adjudged,  first, 
that  the  agreement  between  Hare  and  the  others  did 
sot  amount  to  a  lease  of  the  land;  and  secondly,  that 
the  action  of  trespass  quare  ciausvm  fregit  could  not 
be  sustained;  because  although  Hare,  the  owner,  could 
have  sustained  the  action  against  the  defendant  if  he 
had  brought  it  atone,  the  three  others  could  not  join 
in  it,  because  no  interest  in  the  land  passed  to  them 
under  the  agreement,  and  they  were  not  in  possession 
©f  too  land.  In  4th  Bacon's  Abridgment,  778,  under 
the  title  "  Leases,9*  the  case  of  Hare  v.  CeUy  is  stated; 
and  in  7th  Bac  Abr.  658,  the  principle  of  the  case  is 
abstracted.  Now,  it  has  been  repented  at  the  bar  that 
in  one  of  the  books  where  the  ease  is  reported,  via., 
Cro.  EU&,  the  only  matter  appearing  to  be  decided 
was,  that  the  transection  did  not  amount  to  a  lease  of 
&e  land.  But  this  is  not  so,  for  the  Court,  after  de- 
ciding that  matter,  proceeded  to  decide  farther  thai 


Hare  alone  could  have  brought  trespass  quaredausum 
jregit,  which  necessarily  involved  the  decision  that  the 
three  others  had  no  possession  of  the  land,  for  if  they 
had,  they  could  have  joined  in  the  action.  It  may  be 
noticed  also  that  the  marginal  note  in  Oro.  Eliz.  is  as 
I  have  mentioned;  and  that  the  abstract  m  Bac  Abr, 
refers  to  the  very  report  in  Oro.  Etta,  alone,  showing 
that  that  report  was  so  understood.  Taking  it,  then, 
that  the  authenticity  and  authority  of  the  case  are  un- 
exceptionable, I  come  to  consider  whether  the  principle 
of  it  is  applicable  to  the  case  before  the  Court.  In  the 
present  case  the  appellants,  in  May  last,  gave  permis- 
sion to  labourers  and  others  to  plant  potatoes  as  con- 
acre in  certain  ploughed  ridges  or  drills  on.  the  appel- 
lant's holdings,  pointed  out  to  them  for  that  purpose. 
These  holders  proceeded  to  manure  with  manure  be- 
longing to  the  appellants.  The  conacre  holders  were 
to  pay  for  the  crops  in  money  or  in  labour  on  the  crops 
being  removed  at  maturity.  Further,  during  the  time 
the  crops  were  to  be  in  the  ground  the  lands  were  to 
be  protected  by  the  owners,  and  the  conacre  holders 
were  to  weed  the  crops*  Further,  there  were  no  fences 
separating  the  parts  of  the  fields  so  set  from  those 
which  were  not  set,  The  question  then  is,  whether 
by  giving  permission  to  the  conacre  holders  to  plant 
potatoes  under  this  agreement,  the  appellants  had  di- 
vested themselves  of  the  occupation  of  the  lands  and 
transferred  it  to  the  conacre  holders,  or  whether  by 
reason  of  such  arrangement  the  appellant  had  not 
ceased  to  occupy.  In  my  judgment  a  permission  given 
to  grow  a  particular  species  of  crop  on  the  land  of 
another,  and  that  particular  species  of  crop  only,  is  not 
like  giving  the  possession  of  the  land  generally,  which 
possession  would  confer  a  dominion  over  the  land  and 
authorise  any  use  of  it  consistent  with  the  lease  or 
title;  but  being  confined  to  one  species  of  crop,  the 
conacre  holder  could  not,  without  being  a  trespasser, 
grow  any  other;  and  I  ask  is  this  such  a  holding  as 
will  put  the  owner  out  of  occupation?  On  the  autho- 
rity of  Hare  v.  Cfefey,  I  hold  that  the  conacre  holders 
did  not  become  the  occupiers,  and  that  the  appellants 
did  not  cease  to  be  so.  Every  circumstance  in  Hare 
v.  Ceiey  applies  here.  The  occupation  of  the  land 
there  remained  as  it  had  been  previously,  and  the  three 
other  plaiatifiu  acquired  no  possession.  But  further, 
the  case  now  before  us  is  more  favourable  to  the  con- 
clusion that  the  conacre  holders  acquired  no  posses- 
sion than  the  case  of  Hare  v.  Celey\  for  in  the  present 
case  the  conacre  holders  were  to  manure  the  ground, 
and  pot  in  seed,  and  take  the  crop,  as  in  Hare  v. 
Celey,  with  this  difference,  that  in  that  case  half  the 
seed  was  to  be  found  by  Hare,  and  half  the  crop  was 
to  become  his  property;  but  ail  the  labour  to  be  done 
on  the  land  was  to  be  by  the  three  who  wem  made 
oo-plafatifis,  and  Hare  was  to  have  no  concern  in  the 
tilling  of  the  land;  whereas,  in  the  present  case,  the 
appellants  were  to  be  remunerated  either  in  money  or 
in  labour,  as  money's  worth.  And  in  Hare  v.  CeUy 
there  was  no  provision  that  Hare  was  to  have  any- 
thing to  do  with  the  protection  of  the  land  from  tres- 
pass; that,  it  should  seem,  was  to  be  the  business  of 
the  three  other  pUintifis,  whereas  here  it  is  expressly 
stated  that  the  crops  were  to  be  protected  by  the  ap- 
pellanta,  Now,  tans  appears  to  me,  independently  of 
other  etfcnjBaetanceS)  to  land  directly  to  the  coocia- 
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eion  that  in  the  present  cose  it  was  never  contem- 
plated that  the  appellants  should  eease  to  occupy;  for, 
how  otherwise  could  they  protect  the  crops  from  tres- 
pass or  exercise  any  care  over  the  land,  as  thev  were 
bound  to  do  by  their  agreement?     It  will  be  observed 
ihat  this  obligation  required  for  its  fulfilment  continual 
presence  on  the  lands,  and  not  merely  a  casual  pre- 
sence as  for  the  purpose  of  weeding  the  crops;  and  it 
may  be  said  that  this  presence  would,  of  itself,  im- 
port that  the  conacre  bolder*  were  not  in  occupation; 
f  >r  if  they  were,  why  should  they  throw  the  duty 
upon  the  owners  of  the  land?     It  wa*  said  that  the 
provision  as  to  the  conacre  holders  weeding  the  crop 
imported  a  possession  for  that  purpose.     It  seems  to 
me  that  that  is  no  more  than  what  from  the  nature  of 
the  transaction  must  have  been  implied  if  not  ex- 
pressed; for  it  seems  to  me  ihat  they  must  be  under- 
stood to  be  at  liberty  to  do  such  acts  as  were  incident 
to  tho  permission  which  had  been  given  them.     Now, 
upon  these  considerations  I  conclude  that,  the  case 
now  before  the  court  is  even  more  favourable  to  the 
application  of  the  principle  of  Hart  v.  Celsy,  than 
even  that  case  itself  was,  and  that  the  present  case 
is  ruled  by  Hart  v.  Celey.    I  cone  now  to  consider 
some  of  the  objections  which  have  been  made  Crosby 
v.  Wadsutorth  is  strongly  relied  on  as  an  authority  to 
show  that  a  person  purchasing  a  growing  crop  has  the 
possession  of  the  land,  and  therefore,  that  the  ap- 
pellants are  out  of  possession.     It  appears  to  me  that 
that  c*40  does  not  warrant  such  a  proposition.     The 
plaiutiff  in  that  case  had  becoma  the  purchaser  by  a 
parol  agreement  of  a  crop  of  grass  growiqg  .on  a 
close,  and  the  owner  having  entered   the  close  the 
plaintiff  brought  an  action  of  trespass,  quart  dausum 
frtjit  against  him.     It  was  held  there  that  the  action 
was  sustainable  on  the  ground,  not  of  the  possession 
of  tho  close,  but  simply  fr>m  the  doctrine  of  law 
that  one  who  has  the  enjoyment  of  a  crop  of  grass 
during  the  year,  while  it  is  coming  to  maturity,  has 
that  enjoyment  exclusive,  and  may,  in  that  right 
maintain  trespass.    The  words  of  Lord  Elleuborough 
are,  "  The  plaintiff  appears  to  have  been  entitled  to 
the  exclusive  enjoyment  of  a. crop  growing  on  the 
land  during  the  proper  period  of  its  full  growth,  and 
until  it  was  cut  and  carried  away,  he  might,  in  re- 
spect of   such  exclusive    right    maintain    trespass 
against  any  person  doing  the  acts  complained  of  in 
violation  thereof.19    There  is  not  one  word  about  pos- 
session in  what  follows  or  precedes  what  I  have  read. 
The  marginal  note  of  the  case  is  to  this  effect.     (His 
Lordship  read  the  marginal  note  to  Crosby  v.   Wads- 
worth;  and  further  referred  to  Wilton  v.  Mackreth 
(3  Bnr.  1826)  and  continued)— I  take  it  that  this 
ease  of  Crosby  v.  Wadsworth  is  no  authority  for  the 
proposition  that  the  purchaser  of  a  crop  of  grass  has 
as  such,  the  possession  or  occupation  of  the  land  on 
which  the  grass  is  growing.     Then  comes  Barnard's 
cast,  .which  we  are  told  is  a  decision  to  be  held  al- 
most sacred  and  not  to  be  reviewed  on  any.  ground. 
Perhaps,  the  single  observation  that  Hart  v.  Celey 
was  not  cited  at  all  in  that  ease,  wonld  be  sufficient 
to  shake  the  authority  of.  it. .  But  still,  notwithstand- 
ing that  circumstance,  we  were  told  that  the  decision 
in  that  case  was  arrived  at  after  such  mature  consi- 
deration, that  it  ought  uotto  jbe  palled  in  question  and 


must  be  implicitly  followed.     Now,  I  must  refer  to 
the  ea*e  of  Close  v.  Brtdy*  which  has  been  already 
referred  to.     In  that  case,  which  was  a  motion  to 
attach  a  land  agent  for  receiving  rents  from  conacre 
holders,  there  being  an  order  that  the  rent  of  the 
land  should  be  paid  to  the  receiver,  Baron  Penne- 
father  expressed  himself  thus:-*"  I  am  disposed  to 
consider  this  as  a  mode  of  farming  land  in  the  pos- 
session of  the  inheritor."    That  was  the  opinion  of 
Baron  Pennefatber  in  his  deliberate  judgment  as  to 
the  character  of  this  holding,  of  which  there  is  hardly 
any  instance  to  be  found  in  England.    That  was  his 
judgment  iu  1839*  and  Barnard? t  earn  came  before 
the  same  Baron  in  1857.     Now,  in  Barnard?*  cose, 
no  reference  was  made  to  Hart  v.  Celey;  or,  to  the 
principle  on  which  it  proceeded;  nor,  was  any  inti- 
mation given  to  Baron  Pennefather  as  to   his  having 
given  a  judgment  on  the  question  some  years  before. 
Under  the  circumstances  it  appears  to  me  that  a  ranch 
more  unsatisfactory  case  could  not  be  found.     How- 
ever, Baron  Pennefather  and  the  other  judges-  being 
left  in  the  dark  as  to  the  true  principle  on  which 
the  case  ought  to  be  decided,   ruled  that,  conacre 
tenants  were  to   be  considered    as  haviug  posses- 
sion of  the  land    set  to  them.     But  now,    after 
sifting  the  doctrine  and  the  authority  of  Hart  v.  Celey % 
and  after  having  heard  Baron  Pennefather's  decision 
as  to  this  conacre  holding  being  a  mode  of  cultivation, 
I  ask,  if  Hart  ▼.  Cdey  had  been  cited  to  that  judge, 
can  any  one  doubt  that  he  woukl  have  looked  the 
matter  full  in  the  face,  and  wonld  have  followed  the 
decision  in  Hart  v.  Celey  f    It  is  almost  useless  to 
criticise  Barnard's  Cast  farther,  for  at  every  step  one 
finds  what  makes  it  cease  to  be  an  authority.     It  has 
been  noted  that  I  was  one  of  the  judges  before  whom 
Barnard's  Cast  was  arguod.     When  I  heard  so  I 
was  surprised,  and  as  to  the  grounds  on  which  I  con- 
curred in  the  decision  I   have  no  recollection;  but 
having  heard  cases  cited  here  which  were  not  cited 
there,  and,  after  consideration,  I  am  of  opinion  that 
the  case  was  wrongly  decided,  and  ought  not  to  be 
followed.     As  to  judges  changing  their  opinion,   I 
wonld  refer  to  Blight  v.  Button  in  the  House  of 
Lords,  and  to  the  observations  there  made  in  reference 
to  UpJUPs  Cast.     With  those  observations  I  leave 
the  matter  which  was  pressed  a  good  deaL     There  is 
a  variety  of  other  matters  also  in  which  I  have  been 
anticipated.    There  is  one  other  matter  upon  Which 
wo  were  strongly  pressed  by  Mr.  Chatterton.      He 
turned  to  the  interpretation  clause  of  the  Poor  Law 
Act  (1  &  2  Vict,  c.  56)  and  found  there  that  the 
term  "occupier"  in  that  Act  is  to  be  understood  as 
including  any  person  in  the  immediate  use  or  enjoy- 
ment of  any  hereditaments  rateable  under  the  Act, 
aud  be  wonld  have  us  conclude  that  the  term  as  ap- 
plied to  the  appellants  here  would  not  be  correct,  be- 
cause they  were  not  in  the  immediate  use  or  enjoy- 
ment of  their  land  after  the  conacre  letting.     'Hie  an- 
swer to  that  is  very  simple,  namely,  that  they  art  in 
the  immediate  use  and  enjoyment,  for  the  contract 
does  not  deprive  them  of  it,  and  therefore  no  difficulty 
arises  upon  that  interpretation  clause.     Baron  Penne- 
father in  some  two  or  three  words  of  his  judgment  in 
Close  v.  Brady $  expresses  an  opinion  that.it  is  con- 
sistent with  such  an  occupation  for  tho  specific  pur- 
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pose  of  enabling  Ao  conacre  holder  fro  Bring  law  •op 
to  maturity,  thai  the  inheritor  never  ceased  to  f»  fft ! 
the  hnmecfiate  enjoyment  and  nee,  for  he  got  tfce  crop 
fwm  the  land  fa  the  shape  of  rent.  He  eayn,  *Ia  ; 
v?  ormion  the  letting  offends  to  conacre  temura  is 
but  a  node  of  tHIfng  it,  and  the  rente  paid  by  them 
in  hot  a  part  if  tin  produce  of  the  land  In  the  hands 
of  the  inheritor.*  In  ray  judgment  the  conacre  holder 
is  not  the  person  in  occupation,  and  the  appelant  is, 
he  not  having  parted  with  the  occupation  by  reason 
of  toe  aature  of  the  agreement,  and  consequently  for 
the*  reasons  I  concur  who  the  majority  of  the  ooart 
in  holding  that  the  appellants  are  entitled  to  suceeed 
in  their  appeal. 

Axmum  at*CUrtWTt  atpellaht;  Thomas  Lkckkt, 

%W5RMD*MT-J>eC  4,  1861. 

Borough  franchise — Residence — Distance  from 
Borough — St  13  &  14  Vict,  c  69,  s.  14. 

Where  a  person's  dwelling-house  in  which  he  actually 
Uves  is  more  than  seven  miles  from  a  borough,  but 
an  angle  of  afield  attached  to  the  dwelling  house  is 
within  the  eepen  mites*  the  person  is  not  entitled  to 
have  his  name  retained  on  the  list  of  freemen  for 
the  borough,  as  entitled  to  pote  Jor  a  Member  of 
Parliament  for  the  borough. 
Tbi  Mowing  cane  was  submitted  by  William  Arm- 
strong, Esq.,  the  Revising  Barrister  for  the  borough 
of  Londonderry:— The  respondent  waa  duly  returned 
by  the  Town-clerk  of  the  borough  of  Londonderry  on 
the  list  of  freemen  of  thai  borough,  as  entitled  to  vote 
in  the  election  of  a  member  to  servo  in  Parliament  for 
that  borough.  The  respondent  waa  duly  objected  to 
by  the  appellant,  on  the  ground  thai  he  did  not  reside 
and  had  not  resided  for  and  during  six  months  imme- 
diately preceding  July  20,  1861,  within  seven  statute 
muea  of  the  cou/Vbouse  of  the  city  of  Londonderry, 
that  being  the  place  where  elections  of  persons  to  serve 
in  Parliament  for  thai  borough  are  usually  held.  The 
respondent  in,  and  has  been  for  several  years,  a  free- 
man of  the  aaid  borough,  and  lives  at  a  place  called 
Longfield,  which,  consists  of  a  dwelling-house  and 
offices,  and  land  held  therewith,  and  known  as  part  of 
Usgneld.  The  dwelling-bouse  of  Longfieki  in  which 
the  lespoadeat  has  lived  for  years,  and  still  lives,  is 
mors  than  seven  statute  miles  from  the  court-bouse  in 
the  city  of  Londonderry,  and  so  also  are  the  out-  offices ; 
but  measuring  from  an  angle  of  the  nek)  nearest  to  the 
city  of  Londonderry,  and  in  which  the  out-offices  are 
partly  built,  and  which  field  is  part  of  the  residence  of 
Longfield,  and  known  as  such,  thai  angle  is  within 
seven  statute  miles  of  the  court-house  of  Londonderry, 
which  is  the  usual  place  for  holding  the  election  of  a 
Member  of  Parliament  for  the  said  borough.  Thai 
angle  is  twenty-six  perches  nearer  tbacity  of  l*ondon- 
derry  than  the  dwelling  house  of  LongfiekL  It  was 
objected  by  the  appellant  that  the  respondent  was  not 
entitled  to  have  his  name  retained  on  the  said  list  of 
freemen  of  the  aaid  borough,  because  he  did  not  re 
Bide,  and  has  not  resided  for  and  during  six  months 
i'meediately  preceding  the  20th  July,  1861,  within 
Kven  statute  males  of  the  eonri-hooso  in  the  city  of 
Londonderry,  that  being  the  place  where  elections  o( 


person*  tonerrofn  Parliament  for  the  sat&tonough  are 
pamawy  held;  and,  as  the  point  of  law  to  be  decided, ' 
that  the  distance  of  the  residence  of  the  said  respon- 
dent from  the  usual  place  of  holding  said  election 
should  be  measured  from  the  dwelling-house  of  Long* 
field  and  not  from  the  angle  above  mentioned,  or  any 
other  place  than  the  dwelling-house.  I  held  upon  the 
entire  ease  that  the  respondent^  name  ought  to  be  re- 
tained on  (fee  said  list  of  freemen  entitled  to  vote  for 
a  member  for  said  borough ;  and  as  to  the  said  point 
of  law,  I  held  that  it  was  not  necessary  that  the  dis- 
tance of  the  said  respondent's  residence  from  the  place 
of  holding  said  election  should  be  measured  from  the 
dwelling  house  only,  bnt  that  it  might  be  measured 
from  any  part  of  the  premises  held  witli  the  dwelling- 
house  and  known  as  part  of  the  residence  of  Longfield, 
and  within  the  seven  statute  miles.  .  If  the  Court  of 
Exchequer  Chamber  shall  be  of  opinion  that  I  was 
wrong  in  so  holding,  theu  the  name  of  the  respondent 
Is  to  be  expunged  from  the  said  list  of  freemen;  but 
if  otherwise,  theu  the  name  is  to  be  retained.  I  ap- 
peal against  the  above  decision. — George  Proctor, 
Attorney  for  Andrew  MHJafferty,  of  Lurgan  House 
Lane,  in  said  borough,  dnly  authorised  by  him. — Wil- 
liam Armstrong. 

S.  M'C.  Greer  for  the  appellant. — The  question  turns 
upon  the  14th  and  the  1 12th  sections  of  the  statute 
13  &  14  Victn  c  69.  The  fact  of  a  portion  of  the 
land  on  which  a  person  has  his  dwelling-house  being 
within  the  proper  distance,  is  not  sufficient. — Leigh 
v.  Hind  (9  B.  &  Cr„  774);  Whithorn  v.  Thomas  (1 
Lutw.  EL  Cases,  125);  The  King  v.  The  Duke  of 
Richmond  (6  T.  R.,  560);  The  King  v.  The  Inhabi- 
tants of  North  Curry  (4  B.  <&  Cr.,  953). 

MCaudana\  Q.C.,  for  the  respondent. — The  field 
was  part  of  the-  residence. — Co.  Litt,  5  (b.);  1st 
Shep.  Touchst,  94;  Hill  v.  Grays  (Plowd.,  164); 
BetUsworth's  Case  (1st  Co.  Rep.,  31,  h.);  Taylor  v. 
Clemson{2  Q.  B„  978);  Doe  v.  Collins  (3  T.  JU 
419).  Suppose  that  Mr.  Leckey  conveyed  "  hie  resi- 
due at  Longfield "  without  more,  would  not  a  jury 
find  that  this  field  passed  ?-.2>atyV  Case  (Ale.  Hog. 
Oases,  252). 

Greet  was  not  called  upon  to  reply* 

Ball,  J.— The  court  is  of  opinion  thai  there  ie  no 
ground  for  the  objection  to  this  ajtpeal*  The  barrister  . 
was  mistaken  in  his  finding,  and  in  the  law  of  the 
case.  It  is  uuneoevary  to  state  more  than  the  lan- 
guage of  the  Act  itself'  namely,  thai  the  party  must 
reside  within  seven  miles  of  the  borough  to  be  entitled 
to  the  franchise.  That  being  the  law,  the  question  is 
where  does,  the  party  reside.  He  resides  in  the  place 
where  he  lives  and  sleeps,  in  the  place  which  is  his 
residence  in  point  of  fact,  and  not  in  point  of  the  virtual 
construction,  which,  as  I  understand  Mr.  M'Causlau'l, 
he  seeks  to  pat  on  the  Act.  The  case  does  not  allow 
of  any  doubt,  and  therefore  we  allow  the  appeal,  aud 
the  officer  of  the  Court  will  nave,  in  the  nsaal  way,  to 
see  that  the  name  of  the  claimant  is  expunged  from 
the  list* 

O'Brudm,  J— -.Mr.  M^Causland's  argument  is,  that 

because  a  man's  residence  may  include  hie  field,  and 

that  is  wkhin  seven  miles  of  the  borough,  therefore 

l-  he  resided  within  the  seven  miles,    jfosnoh  ooncliuiou 

follows. 
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Hato,  J«— If  the  words  of  the  statute  were,  thai 
the  place  of  residence,  or  some  pert  thereof;  should  be 
within  sewn  miles.  I  would  go  with  Mr*  M*Oaos- 
land;  bat  the  Act  points  only  to  the  actual  place  of 


Fitzgerald,  J— We  most  draw  some  line,  or  we 
shall  be  perpetually  involved  in  these  discussions,  and 
we  most  hold,  that  a  man's  residence  is  his  dwelling- 
house,  and  that  by  the  dwelling-house  is  meant  his 
boose,  and  not  the  fields  about  it  * 

Dkast,  a— The  Assistant  Banister  has  found  that 
this  gentleman  lives  more  than  seven  miles  from  the 
borough. 

Appeal  allowed,    tfo 


Court  of  »an&ruptcp«r£tt0olbmtjK 

[Reported  by  John  Lmj,  Hi*,  ButUUmUmt  J 

[Bvobi  Ltncb,  J.] 
Re  J.  McCoora. 


Notice  of  assignment  of  policies  of  ii 
dulent  preference. 

Where  policies  of  insurance  art  assigned  by  bill  of 
sale  as  security  for  money  advanced  to  a  trader, 
and  no  notice  of  the  assignment  is  given  to  the  In- 
surance Company  before  the  bankruptcy,  the  as- 
signees are  entitled  to  the  proceeds, 

Whereatradery  as  security  for  money  borrowed,  makes 
an  assignment  of  teas  to  the  creditor,  who  has  no  in- 
timation that  Vie  trader  is  embarassed  when  that 
assignment  is  made  without  any  application  on  the 
part  of  the  creditor,  it  will  be  deemed  a  fraudulent 
preference,  and  the  assignees  will  be  entitled  to  the 
property  so  assigned. 

Tub  bankrupt  was  a  tea  dealer  in  Victoria-street,  Bel- 
fast The  case  came  before  the  court  on  charge  and 
discharge. 

Judgi  Ltnch,  in  delivering  judgment,  said,— Now, 
this  case  is  before  me  on  the  charge  of  Mr.  Robert 
"Buchanan,  and  the  discharge  of  the  assignee;  and  the 
questions  raised  before  me  are  respecting  the  title  to 
the  property,  contained  in  the  bill  of  sale  of  the  19th 
June,  of  thr>»  policies  of  iosuraace;  I  have  also  to 
deal  with  regard  to  fifty-two  cheats  of  tea  transferred 
to  Buchanan  on  the  22nd  June,  and  the  twenty  boxes 
of  tea  transferred  to  Buchanan  on  the   10th  July. 
Now,  as  regards  the  bill  of  sale  of  the  1 9th  June,  by 
it  three  policies  of  insurance  are  dealt  with  as  con- 
veyed thereby;  but  the  discharge  makes  the  case  that 
no  notice  of  the  assignment  was  given  to  the  insurance 
company  before  the  bankruptcy,  and  no  evidence  of 
such  notice  is  given  or  attempted  by  Mr.  Buchanan; 
and,  holding,  as  I  most  do,  that  such  notice  was  ne- 
cessary to  complete  Buchanan's  title,  I  hold,  conse- 
quently, that  the  produce  of  these  policies  belongs  to 
the  assignees.    The  next  matter  I  have  to  consider  is 
the  transfer  made  on  the  I  Oth  July,  as  it  is  the  most 
material  fact  in  the  case,  inasmuch  as  that  transfer  is 
now  impeached  as  a  fraudulent  preference  given  to 
Buchanan  hi  contemplation  of  bankruptcy.    I  find  a 
very  curious  answer  of  the  bankrupt,  297,  respecting 
this  transaction.    But  taking  the  case  now  ou  the 


evidence,  chiefly  of  Mr.  Buchanan  himself  how  i 
the  case?    On  the  27th  May,  1861,  Buchanan  be* 
came  surety  for  the  bankrupt  to  the  Northern  Bank  to 
the  extent  of  1000L;  by  way  of  indemnity  for  him, 
the  bankrupt  lodging  in  his  hands  500J.    Afterwards* 
on  the  8th  June,  the  bankrupt  applied  for  this  sum  an 
a  loan,  and  offered  to  give  as  security  there  for  the 
articles  in  the  bill  of  sale;  and  then  having  got  the 
500&,  he  executed  on  the  19th  June  the  bill  of  sale 
now  relied  on.    As  a  further  security,  on  the  22nd 
June,  he  gave  Buchanan  a  transfer  of  the  fifty-two 
chests  of  tea.    Immediately  afterwards  the  bankrupt 
started  on  his  expedition  to  London,  when  the  gold 
was  lost,  certainly  to  his  creditors,  and  whereby  of 
necessity  a  state  of  insolvency  arose  in  his  affairs. 
This  being  so,  he  writes  on  the  4th  of  July  the  letter 
of  that  date  to  Buchanan,    That  letter  I  have  placed 
on  the  minutes.     At  the  time  that  letter  was  written 
Ooote  was  manifestly  insolvent.  That  letter  was  an  invi- 
tation to  Buchanan  to  come  to  Belfast  to  ascertain  the 
amount  to  be  paid  by  him— and  to  have  it  placed  out  of 
danger  in  his  hands— and  it  is  in  my  mind  impossible, 
reading  it,  and  seeing  the  act  done  consequently,  to 
doubt  for  one  instant  that  this  was  a  preference  shown 
to  Buchanan  in  fraud  of  the  bankrupt  law.  I,  therefore, 
decide  that  it  was  a  fraudulent  preference,  and  1  role 
that  the  twenty  boxes  of  tea  belong  to  the  assignees. 
But  there  remain  still  two  classes  of  property — via., 
the  furniture  and  fixtures  mentioned  in  the  bill  of  sale, 
and  the  fifty-two  chests  of  tea  to  which  the  case  also 
refers.    In  my  opinion,  upon  the  evidence,  and  having 
heard  Mr.  Buchanan  examined  before  me,  his  conduct 
respecting  these  transactions  was  perfectly  bona  fidLt. 
No  shadow  of  suspicion  rests  on  him  respecting  any 
matter  raising  suspicion  in  this  case,  and  he  stands 
before  me  fully  with  equality  of  equity  and  justice 
with  the  other  creditors  in  respect  of  his  liabilities. 
He  gave  the  guarantees  out  of  kindness  to  his  rela- 
tive, and  he  got,  and  had  a  right  to.  hold,  the  SOOL 
lodged  with  him  as  an  indemnity  fund,  and  he  afterwards 
advanced  this  fund  to  Ooote  as  the  consideration  for 
the  bill  of  sale.     I  rule  that  the  proceeds  of  the  fumi-  . 
tare  belong  to  Mr.  Buchanan,  and  may  be  retained 
by  him.     There  remains,  then,  only  the  fifty-two 
chests  of  tea  to  dispose  o£    The  charge  in  paragraph 
9  states  an  application  for  the  transfer  of  those  teas; 
but  no  evidence  whatever  that  1  see  to  sustain  such 
statement,  vaguely  and  loosely  made,  without  date, 
and  the  manner  of  it  not  stated;  bat  on  the  evidence 
I  do  not  believe.that  any  such  demand  was  made,  and 
I  think  the  transaction  of  the  bill  of  sale  is  inconsis- 
tent with  the  alleged  demand.     Five  hundred  pounds 
was  the  estimated  risk  on  the  guarantee,  and  the 
money  lodged  met  it.     The  advance  afterward*  of 
that  money  was  the  consideration  of  the  bill  of  sale 
on  the  19th;  and  the  further  trausfer  of  the  fifty-two 
chests  of  tea  seems  to  me  manifestly  to  have  been  the 
act  of  Ooote,  voluntarily  doue  to  try  and  secure  Bu- 
chanan more  largely  than  he  had  done.    The  consi- 
deration seem*  not  to  have  been  the  500L  advance,  if 
Oooto's  letter  of  the  6th  July  is  accurate,  for  he  treats 
then  the  bill  of  dale  as  the  ouly  security  for  the  5t)0£; 
and  if  the  case  U  true,  a*  made  by  Ooote,  I  see  no 
grounds  to  lead  him  on  the  22d  Jnne  to  give  out  of 
his  powicdgion  a  share  of  the  article  in  which  he  dealt, 
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via^  tea,  to  meet  what  ho  shows  was  no  real  liability, 
nor  never  would  be,  in  fat,  so,  except  by  his  bank- 
raptcy,  and  also  consequential  derangement  of  his 
•flairs.  I  think  I  cannot  safely  deal  with  the  transac- 
tions otherwise  than  by  holding  that  the  transfer  of 
the  fifty-two  chests  of  tea  also  foils,  on  the  ground  of 
its  being  a  voluntary  act  of  Coote,  fraudulent  as 
against  his  general  creditors.  I  have  come  to  tins 
conclusion  reluctantly  as  regards  Mr.  Buchanan.  I 
think  his  liability  has  arisen  out  of  his  desire  to  bene- 
fit his  relation,  and  his  too  great  confidence  in  his  po- 
sition and  trade.  I  think  his  claim  as  meritorious  as 
that  of  any  other  creditor;  in  fact,  rather  more  so,  as 
he  had  no  profit  in  his  dealing,  and  no  personal  inte- 
rest in  the  matter.  I  regret,  further,  that  I  hare  not 
had  the  benefit  of  hearing  his  case  argued;  but  upon 
the  best  consideraiioa  I  have  been  able  to  give  to  the 
case,  I  feel  bound,  in  order  to  uphold  the  vital  princi- 
ples of  this  code,  to  decide  against  the  claim  of  Mr. 
Buchanan  to  these  fifty-two  chests  of  tea.  Regarding 
the  general  circumstances  of  the  case,  and  seeing  that 
Mr,  Buchanan  succeeds  here  in  a  portion  of  his  claim, 
I  give  no  costs  against  either  party,  the  assignees  to 
ha?  e  their  costs  against  the  assets* 


Court  of  appeal,  in  €\)mttt£. 

ClUpocted  by  Chute  R  Foot,  B*.  BaaMir.at.Mw.] 

[Before  thi  Lord  Justice  of  Appeal  and  the  Lobd 
Chancellor.] 

In  re  Otwat's  Estate,  Ex  parte  Armstrong. 
Nov.  24;  Jan.  17;  Feb.  3. 

Incumbered  Estates  Court — Conveyance  from,  with 
map  annexed  at  request  of  the  purchaser — Incor- 
poration— Misdescription — Compensation. 

Upon  the  petition  of  &,  an  order  for  the  sale  of  the 
estate  of  0*  a  tenant  for  life,  was  made  by  the 
Commissioners  of  the  Incumbered  Estates  Court 
A  survey  of  the  estate  was  ordered  by  the  Commit 
sumere,and  the  printed  rental  stated  that  "  a  book 
of  mope,  approved  of  by  the  Commissioners,  may 
be  inspected  at  the  office  of  the  solicitor  having  the 
carriage  of  the  sab."  The  description  and  quan- 
tities of  "Lot  14  "  in  the  rental  and  in  the  map 
were  identical.  Amongst  other  denominations 
therein  comprised,  was  "Coolacarra,  Mountain, 
held  in  common  by  tenants,  363a.  2r."  In  1855 
Lot  14  was  conveyed  to  the  wife  of  A.,  as  repre- 
sentative of  a  deceased  eon,  whose  guardians  had 
purchased  it  in  1853.  Upon  the  application  of 
Mr.  A.,  it  was  ordered  that  a  map  of  Lot  14,  a/>: 
proved  of  by  the  Master  of  the  Incumbered  Estatts 
Court,  should  be  endorsed  upon  the  conveyance. 
The  conveyance  contained  no  reference  to  the  map, 
but  the  denominations  and  quantities  in  both  were 
the  same.  Shortly  after,  possession  had  been  given 
bu  tlte  sheriff  to  A,  and  his  wife  under  the  convey- 
ance, upon  the  application  of  &,  an  order  was 
made  by  the  Commissioners  of  the  Incumbered 
Estates  Court,  dismissing  the  petition  and  or- 
der for  sale  as  to  the  unsold  portions  of  Ols 
estate,  the  UUter  undertaking  to  pay  the  petitioner's 


poet  costs,  and  the  balance  of  interest  due  on  foot  of 
certain  incumbrances  discharged  by  the  produce  of 
the  sale,  mentioned  in  a  schedule,  and  also  to  abide 
my  further  order  of  the  Commissioners  in  the  mat- 
ter. Thetitleof  A.  and  his  wife  to  portion  of  the 
lands  of  Coolacarra  having  hem  dispute^ 
A.  and  his  wife  brought  an  action  for  trespass 
against  &,  and  gained  a  verdict.  At  a  second 
trial,  obtained  upon  the  ground  of  the  admission  of 
illegal  evidence  on  the  preceding  one,  the  conveyance 
of  the  Incumbered  Estates  Court  was  rejected,  and 
thejury  found  that  270  out  of  the  363  acres  de- 
scribed as  Coolacarra  in  the  rental,  conveyance,  and 
map,  were  never  known  by  that  name,  and  were  the 
property  of  H.  A  and  his  wife  applied  to  a  judge 
of  the  Landed  Estates  Court,  that  the  order  dis- 
missing the  petition  and  order  for  sale  ofO.'s  estate 
should  be  varied,  and  further  portions  of  0?s  estate 
sold,  to  pay  them  compensation  for  the  loss  and 
severance  of  the  270  acres,  as  also  the  amount  of 
the  costs  incurred  by  them  in  both  trials.  The  judge 
of  the  Landed  Estates  Court  ruled  that  A.  and  hie 
wife  were  entitled  to  compensation  for  the  value  of 
the  270  acres,  and  that,  pursuant  to  OSs  under* 
taking  in  1855,  he  was  bound  to  pay  the  same; 
but,  he  refused  to  give  any  compensation  for  the 
costs  incurred,  or  for  severance.  0  having  appealed 
from  the  whole  of  this  order,  and  A.  and  his  wife 
having  appealed  from  the  latter  portion  of  it,  . 
Held,  that  the  map  was  not  so  incorporated  with  the 
conveyance  as  to  pass  the  lands  comprised  within  Us 
ambit. 
44  That  the  doctrine  of  compensation,  ae  applied  to 
conveyances  under  the  Court  of  Chancery,  does  not 
apply  to  conveyances  from  the  Incumbered  or 
Landed  Estates  Court,  who  alone  are  responsible 
for  the  vendor's  title. 
"  That  no  order  could  be  made  against  0.  personally, 
as  the  undertaking  by  0.,  upon  which  the  order  for 
the  sale  of  his  estate  had  been  dismissed,  applied 
oaly  to  the  matters  mentioned  in  the  schedule  thereto. 
**  That  OSs  creditors  could  not  be  compelled  to  bring 

back  into  court  the  sums  paid  to  them. 
44  And  that  (reversing  the  order  below)  A.  and  his  wife 

were  not  entitled  to  any  compensation  whatsoever. 
A  petition  was  presented  to  the  Commissioners  for 
the  Sale  of  Incumbered  Estates  in  Ireland,  on  the 
20th  of  March,  1851,  by  William  Stephens,  for  the 
sale  of  the  estate  of  Robert  Otway;  and  on  the  23rd 
of  December,  1851,  the  order  for  sale  was  made 
absolute.  Mr.  Otway  was  tenant  for  life  of  his 
estate,  with  remainder  to  his  first  and  other  sons, 
in  tail  male.  A  survey  of  the  estate  was  made  by 
order  of  the  court.  Lot  14  of  the  printed  rental 
purported  to  comprise  "  That  part  of  the  town  and 
lands  of  Curreeny,  with  the  several  denominations; 
that  is  to  say,  Knockavoga,  Knockfeen,  Coolacarra, 
Gortnaskeha,  Turbanaloe,  and  Rebasuohod,  situate  in 
the  barouy  of  Upper  Ormond  and  county  of  Tipperary, 
containing  1206a.  Or.  17p.,  statute  measure,  or  there- 
abouts." Opposite  to  the  denomination  of  Coolacarra 
there  appeared,  "  Coolacarra,  Mountain,  in  common  to 
teuauts,  363a.  2r."  No  value  was  set  opposite  Coola- 
carra This  lot  never  was  posted  for  sale,  as  difficul- 
ties arose  in  deducing  title  to  the  lands  of  Curreeny. 
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,0n  tfce  2nd  November,  1853,  «.  J.  Webber,  the 
^UAidian  of*  Jahn  Armstrong,*  minor  and  ward  of 
*  ;C*urt,  proposed  to  the  Oiief  ConuBiwMO^er  to  become 
Jbe  ^rchassr  ^f  j^ot  14,  forMhe  .minor,  w^ose  estates 
tit  1^9100^  for  the  8001  of  £1,000.    The  €hief  Com- 
imiasumer  directed  the  proposal  -to  stand  over  until 
the  rental  of  Ut  Uehould  \#  settled  *y  the  Master 
.ofthe. Court;  «and  .when  it  was  settled,  in  pursuance 
.of , hie  direction , (but.no  alteration  nude  thereto)*  the 
Chief  Commissioner,  on  the  8th  of  December*  1853* 
accepted  Mr.  Webber1*  pcoposal    In  the*  pasting  for 
.ualaof-  the  Otway  estates,  dated  the  1st  day  of  De* 
.cumber,  1853,  Lot  14  was  stated  to  be  ^withdrawn 
(for. the  present,"  and  was  strnek  out  of  the  printed 
.rental    Mr.  Webber,. as  guardian  of  the  minor*  John 
Armstrong,  having  applied  to  Master  Hentt  to  sanction 
the  proposal  to  pnrehase.Lot  1 4,  Master  Bono,  by  his 
.report  of  4be  19th  of  December*  .1853.  approved  of 
rt!)e. purchase.     To  the  report. was  annexed  the  above 
Rental .  of  Lot  1 4.   .  John  Amstrong,  .the  minor,  died 
.onthe  did  of.  January,.  185 4;  whereupon  the  Com 
.raUjioners  of  the  Iuctimbefed  Estates'  Court  ordered 
.thai  Lot  14  .should  be  conveyed  to  his  mother 
Mathilda    Rose  Armstrong,    administratrix  of  the 
.minor,  irho  had  *namod  Thomas   Armstrong  (the 
4>etitiojier),  in  the  year  1851.    No  maps  were  at- 
tached to  the  rental,  but  Thomas.  Arusstrong  applied 
•to  the  Chief  Commissioner  for  Kberty  to  annex  a  maj> 
to  the  conveyance  of  Lot  '1 4^  and,  by  an  order  dated 
the  6th  of  May,  1855,  it  was  ordered  by  the  Chief 
.  Commissioner,  that  it  should  be  referred  to  the  Master 
of  that  court  to  approve  of  a  map,  to  be  endorsed  oi 
,  the  conveyance  of  the  lands*  and '.that  the  order,  and 
reference,  and  expense  of  preparing  the  map  shout  J 
be  at  the  expense  of  the  purchaser.    iJy  a  deed-poll 
.  dated  the  16th  of  June,  1855,  and  signed  by  the 
Chief  Commissioner  and  Mr.  Commissioner  Longfiehi 
i<ot  14,  being  the  landaofGarreeny  and  itesub-deno* 
tninations,  Coolacarra,   &o*  containing  lti06a»  Or. 
)7pn  were,  in  .consideration  of  j£l,00q,  conveyed  te 
Mathilde  Rose  Acmstrong,  Jier  heirs,  and  assignees* 
npou  the  tru*t*  declared  by  a  eeriaia  order  of  the 
Court  of  Chancery  therein  referred  to     The  schedule 
to  that  deed  was  the  same  as  that  annexed  to  Master 
Hennas  report.    The  conveyance  did  not  contain  any 
reference  to  the  map,  but  it  was  stated  on  the  face  of 
the  map  attached  to  the  conveyance,  that  it  was  the 
map  referred  to  in  the  annexed  conveyance,  and  it 
stated  the  quantity  of  land  delineated  therein  to  be 
1206a.  Or.  17  p.;  it  bore  the  seal  of  the  court  and 
the  Secretary's  name,  and  the  regular  approvals  of 
the  various  officers  of  the  court.     Shortly  after  the 
execution  of  the  conveyance,  Thomas  Armstrong, 
'  and  Mathilde  Rose  Armstrong,  bis  wife,  were  put 
into  possession,  by  the  Sheriff  of  Tipperary,  of  the 
lands,  comprised  in  the  conveyance,  which  were  not 
in  the  occupation  of  tenants;  and,  amongst  others,  of 
Coolacarra.    On  the  application  of  William  Stephens 
(the  petitioner  in  the  Incumbered  Estates'  Court  mat- 
ter), an  order  was  made  by  one  of  the  Commissioner* 
of  that  coart,  directing  the  petition  for  sale  to  be  dis- 
missed ah  to  the  unsold  portion  of  the  Otway  estate, 
mentioned  in  a  schedule  to  the  order;  the  owner,  Mr. 
Otway,  undertaking  to  pay  the  petitioner's  post  costs 
and  the  balance  of  interest  money  on  the  incum- 


brances, after  .applying  the  purchase  money  realised 
by  the  sales  -then  <h*H  the'  owner  also  to  tie  re 
'sponsible  -for  any  sfcfe  which  the  ^tornmiasioners 
might  consider  property  iwyaMe  for  the  petUionvr's 
further  costs,  antl  at**/  *>•  abide  aby  further  order  to 
be  made  by  the  (fcuimhwieaem  in  this  matter,  it 
was  farther  ordered  that  the  conditional  and  aheointe 
ofrders  for  sale  Should  he  discharged,  so  far  as  the 
same  related  to  ^e  leads  4n  the  Hwdermentiooeo%  fa 
the  spring  of  188ft  *  oetwe  in  writing  wae  served 
upon  M*  and  Mrs>  Avmetroag,  by  Mr.  fiat.  Howe, 
requiring  them  to  join  ia  nettling  the  bounds  of 
Correeoy  and  certain  tods  tailed  GoitneJiuuina,  of 
which  Mr.  Hone  was  the  owner.  On  the  SOth  of 
August,  1859,  Mtv  Thomas  Armstrong  met  Mr. 
Walker,  the  land  agent  of  Mr.  Hone,  shooting  over 
part  of  the  lands  of  OoeiacarrU;  «*  Mr.  Walker 
asserting  Mr.  Bone's  title,  each  mutually  warned 
•the  other  off  the  lands.  Mr.  and  Mrs.  Armstrong 
brought  an  actio*  of  trespass  against  Walker, 
which  wa*  tried,  in  the  Court  of  £&dbet|uer,  in  the 
sittings  efter  Hilary  term,  I860.  For  the  defendant  it 
was  contended,  that  of  the  363  acres  conveyed  to  Mr. 
and  Mrs.  Armstrong  as  Coolacarra,  270  acres  formed 
part  of  Gortnahumna,  and  not  of  Coolacarra.  A 
verdict  was  found  for  the  plaintiffs.  A  second  trial 
having  been  directed  by  the  foil  court,  upon  tlie 
ground  that  illegal  evidence  was  received  upon  tha  first 
trial,' the  case  came  on  at  the  sittings  after  Michaelmas 
term,  I860.  The  Lord  Chief  Baron  at  the  second 
trial  rejected  the  map,  which  .was  attached  to  the 
conveyance  of  the  Incumbered  Estates'  Court,  as  any 
evidence  of  what  was  contained  therein;  and  the  jury 
found  that  the  premises  upon  which  the  alleged  tres- 
spass took  place  were  not  ever  called  or  known  by  the 
name  of  Coolacarra,  and  did  not,  therefore,  pass  oy 
the  conveyance;  but  were  properly  called  Rheshaun- 
donagn,  a  sab-denomination  of  Gortahumna  or  Gorta- 
tooHima,  and  were  the  estate  of  Nathaniel  -Hone,  and 
*ot  the  estate  of  the  owner*  Mr.  Otway\  hi  the  matter 
of  whose  estates  the  lands  in  question,  had  been  Bold. 
Hone's  title  to  about  270  acres  in  the  centre  of  the 
lands  purchased  hy  Mr.  and  Mrs.  Armstrong,  was 
proved  by  a  long  series  of  deeds.  Otway  was  no 
party  to  the  proceedings  at  law,  nor  did  the  Arm- 
strongs nonsuit  him  at  all  with  reference  to  Mr. 
Hone's  claim.  In  December,  I860,  Mr.  and  Mrs. 
Armstrong  laid  before  Otway  an  opinion  of  counsel, 
that  they  were  entitled  to  compensation ;  but  as  Ot  ivay 
did  not  come  to  any  arrangement,  Mr.  and  Mrs. 
Armstrong  served  notice  upon  Otway  of  their  inten- 
tion to  apply  for  compensation  for  the.loss  of  the  lands, 
and  injury  by  severance,  and  for  the  costs  incurred 
in  the  cause  of  Armstrong  v.  Waiter^  as  between  soli- 
citor add  client;  that  a'  sufficient  portion  of  the  residue 
of  the  entases  in  the  matter  of  Otway,  owner,  'Stephens, 
petitioner,  might  be  ordered  to  be  sold  to  realise  these 
demands;  that  the  boundaries  of  the  mountain  portion 
of  Lot  14  might  he  ascertained;  and  that,  if  necessary, 
a  supplemental  conveyance  should  be  executed,  at 
Otwa/s  expense.  Shortly  before  the  motion  came 
on  before  Judge  Dobbs,  Armstrong,  for  the  first 
time,  became  aware  of  the  Order  of  May,  1855, 
dismissing  the  petition  and  order  for  sale  of  the 
Otway  estates:  he,  therefore,  served  a  further  notice. 
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thai  an  application  would  be  made  that  the  order  of 
the  2 1st  of  May,  1855,  should  be  varied  so  far  as  it 
purported  to  discharge  the  conditional  and  absolute 
orders  for  sale;  and  that,  pursuant  to  his  under- 
taking, Otway  should  pay  the  amount  claimed  by 
the  first  notice.  By  the  order  of  Judge  Dobbs,  dated 
the  18th  of  May,  1861,  he  declared  Thomas  Arm- 
strong and  Mathttde  Rose  Armstrong  entitled  to 
compensation  for  the  value  of  the  270  acres,  and  that 
Otway,  pursuant  to  his  undertaking  in  the  order  of 
the  21st  of  May,  1855,  should  pay  the  amount  of 
such  compensation,  when  ascertained,  together  with 
the  cost  of  the  application;  but  he  refused  any  com- 
pensation for  the  costs  in  Armstrong  v.  Walker,  or 
for  severance.  From  this  latter  portion  of  this  order 
Mr.  and  Mrs.  Armstrong  appealed;  Mr.  Otway  ap- 
pealed from  the  whole  order.  Both  appeals  were 
heard  together  by  the  Lord  Chancellor  (the  Lord 
Justice  of  Appeal  was  absent  from  illness),  on  the 
24th  of  November,  1 86 1 .  On  the  27th  of  November 
the  Lord  Chancellor  stated,  that  in  consequence  of  the 
novelty  and  importance  of  the  case,  he  would  wish 
the  case  to  be  re-argued  in  the  presence  of  the  Lord 
Justice  of  Appeal  Accordingly,  upon  the  17th  of 
January,  1862,  the  appeals  were  re- argued. 

Sergeant  Sullivan  (with  him  A.  Brewster,  Q.C., 
and  J.  H.  Richards)  for  Mr.  and  Mrs.  Armstrong. 
The  intention  of  the  Legislature  was,  to  empower  the 
Commissioners  of  the  former  Incumbered  Estates9 
Court,  and  the  Judges  of  the  present  Landed  Estates9 
Court,  to  give  indefeasible  titles  to  all  purchasers 
in  that  court-    The  purchaser  is  not  allowed  to  look 
into  the  title  of  the  estate  he  wishes  to  purchase. 
The  court  investigates  the  title  privately,  and  must 
be  satisfied  upon  it,  before  the  estate  is  advertised 
for  sale.    The  seal  of  the  court  shonld  cure  all  defects 
in  the  title.     After  the  first  trial  of  Armstrong  v. 
Walker,  the  case  of  Roe  v.  Lidwell  (9  Ir.  Com.  Law, 
184,  affirmed  in  the  Exch.  Cham.  1 1,  Ir.  Com.  Law, 
330),  was  decided.    That  case  took  the  profession  by 
surprise;  and  the  Lord  Chief  Baron  felt  that  by  it  he 
was  bound  to  reject  the  map  as  evidence  of  what 
passed  under  the  conveyance.    In  Roe  v.  Lidwell,  sup* 
the  plaintiff;  in  an  action  of  ejectment  for  forty  acres 
of  the  lands  of  Dromardmore,  gave  in  evidence  a  con- 
veyance to  him  by  the  Commissioners  of  the  Incum- 
bered Estates  Court,  of  the  town  and  lands  of  Dro- 
mardmore, in  the  barony  of  Ikerrin,  and  county  of 
Tipperary,  containing  1085a.  Or.  23p.,  statute  measure 
or  thereabouts,  and  described  in  the  annexed  map  with 
the  appurtenances.    The  schedule  to  the  conveyance 
stated  the  denomination  of  the  lands  comprised  therein 
to  be  Dromardmore,  the  quantity  of  land  to  be  1085a. 
Or.  23p.     It  was  proved  that  the  map  annexed  to  the 
deed  comprised  forty-five  acres,  a  portion  of  the  lands 
called  Dromardbeg,  and  not  Dromardmore.     And  it 
was  held  that  the  first  description  of  the  lands  pre- 
vailed over  the  second,  and  that  nothing  passed  under 
the  map  which  was  not  part  of  Dromardmore.     The 
clear  meaning  of  Otway's  undertaking  to  abide  any 
farther  order  of  the  Incumbered  Estates  Court,  was  to 
provide  for  such  a  contingency  as  had  happened  here. 
The  order  for  sale  of  the  Otway  estate  should  be  rein- 
stated.   As  to  the  appellant's  right  to  compensation, 
tins  case  is  identical  with  that  of  Cooper  v.  Cooper 


(4  Ir.  Chan.  75).  As  the  costs  of  the  two  trials  were 
incurred  upon  the  faith  of  the  validity  of  Mr.  Otway's 
title  and  the  conveyance  of  the  Incumbered  Estates 
Court,  they  should  be  added  to  the  compensation, 
CoUen  v.  Wright  (7  El.  &  BL  301). 

The  Solicitor^  General  (with  him  /.  E.  Walsh,  Q.  G> 
and  Robert  Reeves)  for  Mr.  Otway. — Three  questions 
are  to  be  considered — first,  in  what  does  a  sale  under 
the  Landed  Estates  Court  differ  from  a  sale  under  the 
Court  of  Chancery.     Secondly,  can  compensation  be 
given  in  this  case  under  the  Incumbered  or  Landed 
Estates  Court  Acts.  Thirdly,  can  the  costs  of  the  two 
trials  at  law  be  included  in  the  amount  of  compensa- 
tion.    No  application  for  compensation  could  have 
been  sustained  had  this  been  a  »aie  under  the  Court  of 
Chancery.  There  was  no  fraud.     When  once  a  pur- 
chaser under  this  Court  accepts  the  title  he  can  only 
look  to  bis  covenants,  Lord  St.  Leonards,  Yen.  <& 
Pur.  441;  Thomas  v.  Powell  (2  Cox.  394);  Cann 
v.  Cann  (3  Sim.  447);  Taylor  v.  Gorman  (4  Ir.Eq. 
Rep.  550).    The  same  rule  applies  to  purchasers  in 
the  Incumbered  Estates  Court.     If  there  is  fraud  or 
misrepresentation,  they  are  entitled  to  compensation, 
but  not  when,  as  here,  the  errors  arose  from  the  negli* 
gence  of  the  solicitor  of  the  purchaser  in  not  inserting 
such  worcU  with  the  conveyance  prepared  by  him  as 
would  incorporate  the  map  with  it     Roe  v.  Lidwell 
had  npt  the  effect  attributed  to  it  by  the  counsel  for 
Mr.   and  Mrs.   Armstrong;  if  it  had,  it  would  have 
overruled  Errington  v.  Rorhe,  decided  by  the  House 
of  Lords  (reported  in  9  Ir.  Com.  Law.  357).    If  the 
Commissioners  of  the  Incumbered  Estates  Court  had 
intended  to  sell  lot  14  by  this  map,  which  Mr.  Arm- 
strong got  attached  to  the  conveyance,  they  wuuld  have 
said  so  in  the  conveyance,  but  they  carefully  avoided 
saying  any  such  thjng.   If  an  owner,  having  discharged 
all  the  incumbrances  upon  his  property  by  the  sale  of 
part  of  his  estates,  obtains  an  order  dismissing  the 
order  for  sale,  and  enters  into  an  undertaking  in  the 
same  words  as  those  used  in  the  order  of  May,  1855, 
is  he  to  continue  liable  for  such  defects  as  this  to  the 
end  of  time?  when  will  his  liability  cease?  That  un- 
dertaking applies  only  to  the  acts  and  proceedings  an- 
nexed to  the  order.    As  to  the  costs  of  the  two  trials, 
Mr.  Armstrong  never  told  Mr.  Otway  that  he  had  been 
disturbed  by  Hone*     Had  Armstrong  done  so,  and 
had  Otway  encouraged  him  to  litigate  the  title,  then  it 
would  be  possible  to  understand  the  application  for 
compensation  for  costs.     These  270  acres  are  moun- 
tain moor,  useless  save  for  shooting.  The  cases  where 
costs  have  been  added  to  compensation  were  cases 
either  of  covenant  for  quiet  enjoyment  or  where  there 
had  been  fraud,  misrepresentation,  or  deceit;   WU-. 
Hams  v.  Burrell  (1  Com.  B.  402,  433);  Smith  v. 
Compton  (3  B.  &  Ad.  407) ;  Lewis  v.  Peake  (7  Taunt, 
153);  Blyth  v.  Smith  (5  Man  &  Qr.  405).  In  CoUen 
v.  Wright  (7  EL  &  BL  3oU.  authority  was  given  to 
bring  the  action,  therefore  that  case  is  not  analogous 
to  the  present;  Richardson  v.  Dunne  (6  Com.  Bn  N.S. 
655):  Walker  v.  Hatton  (10  M.  &  W.  249),-  Mad- 
den v.  Fyson  (11  Ad.  <&  El.  292).     Fraud  roust  be 
clearly  proved— Early  v.  Garrett  (9  B.  &  C.  928). 

A.  Brewster,  Q.C.,  in  reply— This  Court  should  re- 
member that  this  case  is  not  to  be  governed  by  the 
practice  of  Courts  of  Equity,  for  it  is  now  called  upon 
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to  administer  an  Act  of  Parliament  which  is  above  law. 
A  purchaser  in -the  Incumbered  Estates  Court  is  not 
allowed  to  look  at  any  one  of  the  title  deeds  of  the 
estate  which  he  wishes  to  purchase,  If  Otway  stood 
by  and  saw  another  man's  land  sold  to  pay  his  debts, 
he  was  guilty  of  fraud.  For  the  purpose  of  obtaining 
a  surrey  of  Mr.  Otway's  estate  an  affidavit  was  made 
in  1852,  by  the  solicitor  having  the  carriage  of  the 
sale,  in  which  "  Coolacarra"  was  mentioned  as  one 
of  the  denominations  to  be  surveyed.  The  rental  by 
which  the  Otway  estate  was  sold  contains  these  words, 
44  A  book  of  maps  approved  of  by  the  Commissioners 
of  the  Incumbered  Estates  Court,  may  be  inspected  at 
the  office  of  Mr.  Dobbyn"  (the  solicitor  who  had  the 
carriage  of  the  sale).  There  is  no  analogy  between 
purchasers  under  this  Court  and  those  under  the  In- 
cumbered Estates  Court,  for  the  conveyances  from  the 
latter  are  in  the  form  given  by  the  statute  in  which 
alone  the  purchaser  can  prepare  them,  and  this  con- 
tains no  covenants  of  any  description.  Armstrong's 
money  went  to  pay  off  incumbrances  affecting  the 
Otway  estate;  he  is  therefore  a  creditor  upon  the  es- 
tate for  so  much,  and  the  petition  and  order  for  sale  of 
those  estates  should  be  reinstated  to  recoup  Armstrong. 
\%  must  be  admitted  that  the  map  was  not  part  of  the 
conveyance;  if  it  had  been,  Mr.  Armstrong  would 
have  bought  part  of  the  Hone's  estate  and  could  have 
held  it  against  the  latter.  No  notice  was  at  that  time 
given,  as  now,  to  adjoining  proprietors.  It  cannot  be 
denied  but  that,  by  those  words  in  the  rental,  the 
Commissioners  held  out  those  maps  to  the  world  as 
containing  what  they  intended  to  sell.  In  the  cases 
of  Booth  t.  Daly  (6  Ir.  Com.  L.  Rep.  460),  and 
Rochfort  v.  Enni8  (6  Ir.  Jur.  N.  S.  169),  the  Commis- 
sioners of  the  Incumbered  Estates  Court  failed  to  give 
indefeasible  titles  to  the  purchasers  contrary  to  the  inten- 
tions of  the  Legislature,  Armstroag's  right  to  costs 
stands  upon  the  same  grounds  as  his  title  to  compen- 
sation; the  Incumbered  Estates.Court  are  supposed  to 
give  an  indefeasible  title  to  every  purchaser.  The 
Commissioners  would  not  have  listened  to  Armstrong 
asking  for  compensation  if  he  had  come  before  them 
when  warned  off  the  lands  by  Hone's  agent.  .  They 
would  have  said  to  him,  44We  gave  you  an  indefea- 
sible title;  how  can  you  tell  what  right  Hone  has  to 
any  part  of  the  land.  Ton  must  assert  your  rights 
under  our  conveyance  before  we  will  listen  to  any  ap- 
plication for  compensation.  When  we  are  proved  to 
have  misled  you,  then  will  be  the  time  for  you  to  come 
to  this  Court."  The  amount  of  the  costs  shows  how 
difficult  it  was  to  establish  Hone's  title  to  the  lands, 
and  how  obscure  the  question  was. 

Feb.  3— The  Lord  Chancellor.— In  this  case 
•we  are  called  on  to  consider  an  order  made  by  Judge 
Dobbs,  in  which  he  decided  that  Mr.  and  Mrs. 
Armstrong  are  entitled  to  compensation  for  the  loss 
of  278  acres  of  land;  and  that  the  compensation  be 
paid  by  Mr.  Otway,  the  owner  of  the  estate  of  which 
the  land  formed  part  Mr.  Armstrong's  application 
was  not  only  for  compensation  for  the  loss  of  the 
above  number  of  acres,  but  also  for  the  amount  of 
certain  costs  incurred  in  certain  proceedings  taken  in 
the  Court  of  Exchequer,  founded  on  the  title  which 
Mr.  Armstrong  supposed  he  had  obtained  from  the 
Incumbered  Estates  Court.     Judge  Dobbs  granted 


the  application,  save  as  to  compensation  tor.  the 
amount  of  the  costs,  from  which  exclusion  Mr.  Arm- 
strong has  appealed.  Mr.  Otway  also  has  appealed 
from  the  order,  on  the  ground  that  no  compensation 
should  have  been  given  to  Mr.  Armstrong.  At  first  sight 
Mr.  Armstrong  seems  entitled  to  compensation.  But  Lt 
us  examine  the  facts  of  the  case.  The  Otway  estate  was 
brought  into  the  Incumbered  Estates  Court  to  be  sold, 
upon  the  petition  of  Mr.  Stephens,  a  creditor.  The  peti- 
tion for  sale  was  filed,  not  on  foot  of  a  debt  due  by 
Mr.  Otway,  but  on  foot  of  an  anterior  mortgage  of 
the  estates,  of  which  Mr.  Otway,  the  present  appel- 
lant is  tenant  for  life.  A  petition  for  sale,  then  hav- 
ing been  filed  by  an  incumbrancer  upon  the  estate,  the 
lands  became  subjected  to  the  jurisdiction  of  the  In- 
cumbered Estates  Court,  and  the  Commissioners  of 
that  court  proceeded  to  deal  with  them.  For  the 
purposes  of  a  sale,  a  rental  and  map  were  prepared, 
descriptive  of  the  estate,  in  which  were  mentioned 
the  particular  denoninations  of  the  lands,  and  the 
tenancies  for  which  they  were  held.  In  that  map  a 
part  was  mentioned  as  "  Coolacarra,  mountain  land, 
held  in  common  by  tenants,  363  acres."  We  find 
that  270  acres  are  described  in  the  map*  and  there  is 
no  question,  that  of  the  363  acres,  270  acres  did 
form  part  of  the  lands  mentioned  in  the  rental  and 
map.  The  lands  were  not  all  sold  publicly.  Lot 
No.  14  was  withdrawn,  in  consequence  of  an  objec- 
tion which  arose  in  connection  with  another  lot.  That 
being  so,  the  guardians  of  John  Armstrong,  a  minor, 
the  son  of  Mrs.  Matilde  Rose  Armstrong,  before  her 
p  marriage  with  the  appellant,  proposed  to  theCommia- 
sioners  to  become  the  purchasers  of  this  lot,  and 
their  offer  was  accepted,  and  the  guardians  were-  de- 
clared the  purchasers  of  lot  No.  14.  Up  to  this  stage 
in  the  transaction,  during  the  whole  time,  antecedent 
to  the  declaration  of  the  guardians  as  purchasers,  the 
conduct  of  all  matters  had  been  in  the  hands  of  Mr. 
Stephens  and  his  solicitors,  who  had  the  carriage  of 
the  sale.  Of  course,  Mr.  Otway  was  a  party,  and 
had  notice  that  an  arrangement  for  the  sale  of  the  lot 
had  been  entered  into,  and  so  far  was  bound  by  it; 
but  the  duty  of  investigating  the  title  devolved  upon 
the  judges  of  the  Incumbered  Estates  Court,  and  the 
duty  of  preparing  the  conveyance  upon  the  purchaser. 
The  Incumbered  Eitates  Court  then  proceeded  to  sell 
this  lot,  and  conveyed  it  by  an  instrument  which  has 
proved  inoperative  in  effecting  what  the  Commis- 
sioners intended.  The  conveyance  purports  to  con- 
vey the  lands  of  Cureeny,  &c.  In  the  map  the  lands 
were  described  by  certain  metes  and  bounds,  that 
map  was  annexed  to  the  conveyance,  but  the  latter 
was  not  so  embodied  with  it,  as  to  convey  to  a  court 
of  law  that  the  lands,  as  described  by  those  metes 
and  bounds,  were  intended  to  be  conveyed.  Had  the 
conveyance  been  so  framed — had  it  clearly  expressed 
an  intention  to  convey  the  whole  according  to  the 
map,  the  statute  conferring  jurisdiction  upon  the  Incum- 
bered Estates  Court  would  have  passed  the  lands  to 
the  purchaser  absolutely.  But  cases  have  arisen  in 
the  courts  of  Common  Law,  wherein  the  language  of 
conveyances  in  connexion  with  maps  annexed  to 
them,  have  been  the  subject  of  decision,  and  as  those 
courts  have  decided  that  in  such  cases  as  this,  the 
map  is  ineffectual  as  a  conveyance,  we  are  in  a  differ- 
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ent  position  from  what  we  would  occupy  if  there  were 
10  raits  upon  this  subject     Bat  it  is  now  too  late, 
tori  it  would  be  highly  improper  for  as,  on  the  pre- 
seot  occasion,  to  express  an  opinion  upon  those  eases; 
but.  I  certainly  am  not  prepared  to  treat  the  con- 
veyances of  a  court  possessed  of  ample  jurisdiction 
and  endowed  with  the  power  of  making  decrees  in 
ran,  i9  ordinary  conveyances  between  A,  B,  and  C. 
1  am  now  speaking  of  the  mode  in  which  this  con- 
veyance would  have  been  dealt  with  if  it  had  been 
brought  into  a  court  of  law.    Bat  there  remains 
mother  question.     If  the  words  of  the  conveyance 
bid  embodied  the  map  with  the  conveyance, '  no  judge 
could  bold  bat  that  the  lands  purported  to  be  con- 
veyed were  those  within  the  ambit  of  the  map.    Bat 
is  toe  present  case  the  conveyance  has  not  been  so 
worded.     It  has,  unfortunately  happened,  that  in 
the  conveyances  of  the  Incumbered  Estates  Court 
which  have  been  brought  under  the  notice  of  the  courts 
of  law  the  amonnt  of  land  conveyed  did  not  clearly 
appear.    In  my  humble  judgment  that  is  a  serious 
defect    It  might  be  difficult  to  determine  the  bounds 
of  die  proper  land.     What  is  the  policy  of  the  Sta- 
tute regulating  the  Landed  Estates  Court?    To  con- 
vey every  inch  ef  ground  to  the  purchaser,  which  as 
described  on  the  map  and  rental,  he  was  entitled  to 
suppose  he  had  bought.    It  was  not  intended,  that 
that  court  ehbold  be  enabled  to  sell  the  estate  of  one 
mas  for  that  of  another.    Bat  it  was  intended,  that 
if  by  accident  or  mistake  that  court  happened  to  sell . 
a  portiou  of  an  estate  adjoining  that  before  it,  the 
tale  should  be  irrevocable— that  having  done  its  nt- 
moet,  having  endeavoured,  to  the  best  of  its  judg- 
ment, to  ascertain  the  actual  boundaries  of  the  lands 
to  be  sold,  that  court  should  convey  an  indefeasible 
title  to  tlio  purchaser.    These  antecedent  precautions 
were  not  taken,  and  Mr.  Armstrong  has  failed  to  ob- 
tain an  indefeasible  tide.     What  would  have  been  the 
value  of  this  conveyance,  if  an  ejectment  had  been 
brought  against    Mr.    Armstrong,   I  do    not   say. 
No  action  of  ejectment  was  brought,  and  perhaps  it 
never  woakl  have  been  worth  Mr.  Hone's  time  todis- 
poto  the  title*     Bat  the  Ooart  of  Exchequer  has  de- 
cided that  the  whole  estate  which  Mr.  Armstrong 
thought  he    was  purchasing   was  not  indefeasibly 
vested  in  him,  and  he,  very  naturally,  looks  to  some- 
body for  compensation.    There  can  be  no  doubt  but 
that  the  purchaser  having  toss  lost  a  portion  of  his 
purchase  money  wonld  be  entitled  to  compensation  if 
the  means  of  giving  him  such  compensation  existed. 
Upon  the  question  Of  compensation,  it  is  clear  that 
this  case  cannot  be  compared  to  those  cases  of  sales 
under  this  court,  in  which  compensation  has  been 
given  to  purchasers,  and  open  which  Mr.  Armstrong's 
counsel  have  dwelt  so  much*     The  cases  cited  all 
tun  upon  the  covenants  for  iitle.    In  Thomas  v. 
Powell  (2  Cox.  Chan.  Cae.,  394),  and  in  other  cases, 
ft  was  held  *hat  the  purchaser  must  look  to  the  title 
which  he  w  jj  getting,  and  had  no  remedy  save  upon 
tbecovenant  for  titleas  between  any  vendor  and  vendee. 
So  in  the  case  of  Edwards  v.  APLtay  (Coop.  308), 
where  it  was  held  that  if  there  be  a  misrepresentation 
°J  the  vendor  as  to  the  title  of  part  of  the  premises 
wld,  not  only  will  compensation  be  given  to  the  pur- 
<****.  bat  this  ooart  will  declare  the  sale  to  be  void. 


Similarly   in  the  cases  of  Maynard  v.  Mosely  (3 
Swan.  661);.  Cann  v.   Cann  (3  Sim.,   447),   and 
Cooper  v.  Cooper  (4  Ir.  Chan.  Rep.  75).     In  the  last 
case  there  was  a  map  attached  to  the  conveyance, 
which  was  admitted  to  be  part  of  the  conveyance; 
in  all  these  cases  compensation  was  given  because  of 
misrepresentation;  in  which  too  there  are  distinctions; 
for  to  obtain  compensation,  the  misrepresentation  must 
have  been  wilful.     Mere  unintentional  misrepresenta- 
tions will  not  entitle  the  pnrchaser  to  relief,  as  was 
held  by  Lord  Manners  in  Legge  v.  Croker  (I  Bal.  $ 
Beat  506),  and  so  in  Gibson  v.  cTEste  (2  Y.  &  Coll. 
G.  G.  542),  which  was  affirmed  in  the   House   of 
Lords— as  Wilde  v.  Gibson  (1  Ho.  of  Lds.  Gas.  605). 
It  was  there  laid  down  that  a  representation,  made  bona 
fide,  and  without  personal  knowledge,  will  not  en- 
title a  purchaser  to  relief.    If  we  try  to  bring  this 
case  within  the  above  elass,  we  must  look  to  s  e 
where  the  misrepresentation  lies,  and  how  far  it  could 
rescind  the  contract.    Now,  Mr.  Otway  was  no  party 
to  the  sale  in  one  sense.    The  map  was  prepared  by 
the  Commissioners  of  the  Incumbered  Estates  Court 
themselves.      They  investigated  the  title,  and  held 
out  to  the  world  that  a  good  title  could  be  made  to 
this  estate.     From  the  evidence  there  cannot  be  a 
doubt  but  that  the  Commissioners  intended  to  convey 
these  270  acres  as  part  of  the  lands  purchased  by 
Mr.  Armstrong,  and  we  have  nothing  to  show  wilful 
misrepresentation  npon  the  part  of  any  one.    There- 
fore, if  we  were  to  try  this  case  by  the  test  of  the 
principles  which  apply  to  sales  under  this  court,  we 
would  have  great  difficulty  in  applying  the  doctrine 
regarding  covenants  for  title.    But  then  it  may  be 
said,  '*  There  is  a  warranty  of  title  given  by  statute.9* 
Well,  all  we  can  say  is,  that  whatever  you  have  not 
got,  we  cannot  help  you.     This  is,  no  doubt,  a  very 
important  question.     But  the  mischief  here  lay  in 
the  conveyance  which  was  prepared  by  the  purchaser. 
The  conveyance,  if  prepared  according  to  the  lan- 
guage of  the  Act  of  Parliament,  would  have  been  ef- 
fectual.   Therefore,  we  have  here  a  party  complain, 
ingof  the  Act  of  Parliament,  which  also  raises  a  very  im- 
portant question.   Again,  we  have  no  fund  in  court  to 
act  upon.    The  creditors  are  all  paid:  it  is  too  late 
for  the  court  below  to  attach  them ;  and  in  this  re- 
spect this  case  is  very  different  from  what  it  might  be, 
if  there  was  a  fnnd  in  court,  or  if  the  Commissioners 
had  a  continuing  jurisdiction  to  sell  further  portions 
of  the  estate:  but  the  rand  most  now  remain  un- 
changed for  ever  as  regards  the  creditors  paid  off  oat 
of  it,  and  we  have  now  no  power  over  it.    The  par- 
ties themselves  and  the  judge  below  manifestly  felt 
this:  that  he    could  only  give  relief  in  one  way, 
and  that  he  had  no  jurisdiction  over  the  lands,  as 
there  was  no  incumbrancer,  and  therefore,  he  mado 
an  order  npon  Mr.  Otway  personally.    It  was  con- 
tended that  under  the  terms  of  Mr.  Otway's  under- 
taking contained  in  the  order  of  1855,  that  the  judge 
below  might  have  sold  the  remaining  portion  of  Mr. 
Otway's  lands.     All  that  remained  to  be  done,  as 
between  the  Commissioners  and  the  creditors  was  set 
ont  in  a  column,  in  which  were  entries  showing  what 
amount  Mr.  Otway  undertook  to  pay  as  balances  doe 
to  different  creditors.     That  being  so,  the  judge  be- 
low felt  that  he  could  not  make  any  order  against  the 
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unsold  lands,  and  fell  back  upon  that  undertaking. 
And  I  most  say,  that  it  appears  to  us,  that  it  would 
be  a  very  strong  measure  to  make  Mr.  Otway  now 
liable  for  what  has  happened.  Here  is  a  tenant  for 
life,  no  party  to  any  of  the  law  proceedings,  asked 
to  pay  an  enormous  amount  of  costs  incurred  in  pro- 
ceedings in  reference  to  which  his  opinion  never  was 
asked.  This  undertaking  is  to  be  construed  by  what 
occurred  at  the  time  it  was  made;  by  it  he  undertook 
to  pay  certain  balances  or  abide  any  other  order  in 
reference  thereto.  Those  words  can  only  refer  to  an 
order  made  in  reference  to  the  administration  of  the 
specified  fund  which  was  to  come  into  the  hands  of 
the  Commissioners.  It  may  be  said  that  there  are 
words  in  that  undertaking  enabling  the  Commissioners 
to  reinstate  the  original  order  for  sale.  We  are  sure 
it  never  was  contemplated  to  involve  Mr.  Otway  in 
such  a  manner.  We  are  of  opinion  that  the  judge  be- 
low put  too  wide  an  interpretation  on  that  undertak- 
ing. That  part  of  his  order  which  refuses  to  allow 
the  purchaser  the  costs  of  the  actions  is  of  coarse  cor- 
rect; they  could  not  be  allowed  in  any  case.  And  we 
are  of  opinion  that  Judge  Dodos'  order  for  compensa- 
tion to  Mr.  Armstrong  should  be  reversed,  and  that 
the  appeal  therefore  should  be  dismissed. 

Tbx  Lord  Justice  of  Appeal  stated  that  he 
agreed  in  every  word  uttered  by  the  Lord  Chancellor, 
as  they  had  carefully  considered  the  question  together. 
It  was  never  dreamt  that  an  owner  after  twenty 
years  or  more  should  pay  compensation  to  a  purchaser 
for  any  deficiency  which  might  be  occasioned  by  the  par- 
ties dealing  with  the  estate:  enormous  mischief  would 
be  done  by  one  promulgating  such  a  doctrine.  That 
never  was  the  intention  of  the  Incumbered  Estates 
Act,  and  we  cannot  so  interpret  its  provisions. 


Court  of  tffrancerg. 

CRiported  by  Chntoi  H.  Foot  aorf  Wllttaa  Woodlock,  &*&, 
BarTbtenubt-Ltw.j 

Pioott  v.  Dujtne. — Jan.  22. 

Renewal,  right  to,  where  tenant  has  been  in  occupation 
of  part  only  of  the  lands  comprised  in  the  lease— 
Disclaimer  —  Evidence — Conditional  renewal- 
Costs. 

Tot  petition  in  this  case  was  filed  by  John  Pigott 
against  Col.  Francis  Plunket  Dunne,  and  prayed  the 
specific  performance  of  a  covenant  for  perpetual  re- 
newal By  an  indenture  of  lease  dated  the  1 4th  of  May, 
1735,  and  made  between  Edward  Dunne  (father  of  the 
respondent)  of  the  one  part,  and  John  Pigott  (father 
of  the  petitioner)  of  the  other  part,  after  reciting 
that  the  said  Edward  Dunne  was  seized  in  fee-simple 
of  the  lands  of  Coen,  Glanbarrow,  and  Lacken,  in  the 
Queen's  County,  and  that  one  George  Pilsworth  was 
possessed  of  the  said  lands,  at  the  yearly  rent  of 
£42  15s.,  late. Irish  currency,  under  a  lease  which 
would  expire  on  the  1st  day  of  May,  1796.  And 
that  certain  other  tenants  therein  mentioned  were 
seised  and  possessed  of  the  lands  of  Lacken  by  virtue 
of  different  leases  for  lives,  at  the  yearly  rent  of  £48, 
late  currency,  the  said  Edward  Dunne  did  demise 
unto  the  said  John  Pigott  the  lands  of  Coen,  contain 
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ing  by  common  estimation  775a.  lr.  Op.  plantation 
measure;  the  lands  of  Glanbarrow,  containing  by  com- 
mon estimation  209a.  like  measure;  and  the  lands  of 
Lacken,  containing  160a.  like  measure,  to  hold  the 
same  to  the  said  John  Pigott,  bis  heirs  and  assigns, 
for  the  three  lives  therein  mentioned  (and  of  which 
the  petitioner's  was  one),  at  the  yearly  rent  of  £1 18, 
late  currency,  equivalent  to  £108  18s.  5d-,  pre- 
sent currency.  That  indenture  contained  a  cove- 
nant for  perpetual  renewal  on  payment  of  a  pepper- 
corn renewal  fine  on  the  fall  of  each  life,  in  the  usual 
form.  The  following  memorandum  of  agreement  of  the 
same  date  was  signed  by  the  said  lessor:—"  Whereas, 
George  Pilsworth  now  holds  the  lands  of  Coen  and 
Glanbarrow  under  me  by  lease,  which  I  suppose  will 
expire  on  the  1st  of  May  next,  at  the  yearly  rent  of 
£42  15s. ;  and  the  lands  of  Lacken  are  held  from  me 
by  different  tenants  at  the  yearly  rent  of  £48.  And 
whereas,  I  have  by  indenture  of  lease  this  day  set  all 
said  lands  to  John  Pigott,  Esquire,  at  the  yearly  rent 
of  £118,  the  first  payment  in  the  lease  to  be  made  on 
the  1st  day  of  November  next.  It  is,  however,  an 
agreement  that  the  said  John  Pigott  shall  not  pay  me 
more  rent  for  all  said  lands  by  the  year  than  £90  15s., 
until  after  the  expiration  of  the  said  George  Pils- 
worth's  said  lease.  I  therefore  acknowledge  that  the 
said  John  Pigott  is  not  to  pay  me  a  greater  yearly 
rent  for  all  said  lands  than  £90  15s.  until  after  the 
expiration  of  the  said  Pilsworth's  lease. w  Im- 
mediately after  the  execution  of  the  lease,  John 
Pigott  entered  into  the  possession  of  the  lands  of 
Coen.  On  the  expiration  of  George  Pilsworth's 
lease  John  Pigott  proceeded  to  take  possession 
of  the  lands  of  Glanbarrow,  when  he  found 
that  one  William  Mooney  had  obtained  a  lease 
in  reversion  of  Glanbarrow  from  Edward  Dunne, 
and  refused  to  give  up  possession  to  John  Pigott. 
And  the  petition  stated  that  John  Pigott  was  unable 
to  obtain  any  information  as  to  Mooney's  lease.  The 
lessee  then  applied  to  the  lessor  to  put  him  in  posses- 
sion of  all  the  lands  demised  by  the  lease;  and  in 
two  letters  to  the  land-agent  of  the  said  lessee,  one  in 
the  year  1808,  and  the  other  in  the  year  1806,  Mr. 
Dunne  promised  to  do  all  in  his  power  to  give  the 
lessee  the  benefit  of  the  lease.  The  two  letters  were 
as  follows:-^ 

Dublin  Barracks,  July  16,  1803. 
Sot, — On  enquiry,  I  find  Mr.  Pigott  is  indebted  to 
me  £153  15s.  10<L  This  likewise  includes  Mrs. 
Dunne's  dower.  The  rent  of  this  part  of  the  lands  in 
Mr.  Pigott's  hands  since  May  1st,  1796,  is  to  1st  May, 
1803,  being  seven  years,  at  £30  15a.  2d.  per  annum, 
amounts  to  £215  6s.  2d.,  out  of  which  Mr.  Pigott 
paid  two  years'  rent,  £61  10s.  4<L,  by  a  draft  on 
Messrs.  Latouche,  leaving  five  years'  rent  due  to  May 
1st  last,  amounting  to,  as  I  have  above  mentioned,  the 
sum  of  153  15s.  10d«  I  here  state  the  particular  te- 
nants and  die  rent  they  pay  to  me,  making  up  the  en- 
tire rent  of  Coen  and  Glanbarrow.  I  would  esteem  it 
a  particalar  favour  if  you  would  request,  in  my  name, 
Mr.  Pigott  to  send  an  order  for  to  have  that  sum  paid 
to  me.  In  the  meantime,  I  have  written  to  have  the 
tenant  of  Mooney's  land  pruchased  out,  let  What  may 
be  the  price,  in  order  that  there  may  be  no  complaint 
against  me  for  not  doing  my  utmost. 
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i  have  the  honour  to  be,  Sir,  your  most  obedient 
servant  EL  Dunne. 
Dixon,  Esq.,  No.  19,  Clare-st 

Rent  oj  Com  and  Glanbarrow. 

Coen,  in  Mr.  Pigott's  hands,     ...     £30  15  2 

Glanbarrow,  Mr.  Mooney  tenant,        16  0  0 

Da          James  Dempsey,             13  11  4 

Do.          Wm.  Bropby,        ...         5  6  9 

Do.         J.  Flanagan          ...         4  6  9 


Total  of  Mr.  Pigott's  rent,     70    0    0 
The  Glanbarrow  tenants  pay  me  regularly,  as  well 
as  Mrs.  Dunne's  dower. 

7  years9  rent  of  Coweu,  from  May, 
1796,  to  May,  1803,  7  yean,  at 

£30  15s.  2d,       £215    6     2 

Paid  out  of  the  above  by  Mr.  Pigott, 

by  draft  on  Latouche  &  Co.,  61  10    4 

Due  to  General  Dunne,  £153  15  10 
I  conclude  Mr.  Pigott  did  not  pay  Mrs.  Dnnne  any 
rent,  if  he  has  it  is  to  be  deducted.  I  beg  to  hear  from 
yon  on  this  business* 

JJritaw,  April  22,  1806. 
8w,— I  yesterday  had  the  honour  of  yours  of  the 
20ttu  on  the  subject  of  the  lands  of  Glanbarrow  leased 
by  me  to  Mr.  Pigott  in  the  year  1795.    The  prior 
lease  of  the  small  piece  of  ground  in  qnestion  I  have 
done  all  in  my  power  to  have  the  occupying  tenant 
removed  by  purchase  or  ground  (sic.) ;  and,  agreeable  to 
your  letter,  I  shall  again  make  the  attempt,  although 
I  am  confident  it  will  not  avail.     I  had  a  long  con- 
versation with  Mr.  Pigott  on  tne  subject  when  he  was 
last  in  Ireland,  in  which,  after  explanations  of  an  ir- 
regular and  improper  step  taken  against  the  lauds  of 
Coen  by  my  then  agant,  he  was  pleased  to  observe 
that   his  man   of  business  was  at  all  times  autho- 
rised to  pay  to  me  the  rent  of  the  Coens  (which  he  had 
in  hie  own  possession)  until  I  should  make  an  arrange- 
ment respecting  Glanbarrow,  so  as  to  give  him  the 
benefit  of  his  lease.    I  considered  the  agreement  ex- 
tremely kind,  and  what  I  should  have  expected  from 
Mr.  Pigott  as  my  neighbour  and  friend,  to  whom  I 
made  the  lease  without  any  kind  of  advantage,  except 
ing  that  of  complying  with  his  proposal,  not  recollect- 
ing at  the  moment  1  had  made  a  lease  of  a  small  part 
of  Glanbarrow  in  reversion  some  years  prior  to  1795, 
and  which  escaped  my  memory  at  the  moment,  being 
pronged  for  time,  as  I  was  embarking  with  the  regi- 
ment I  then  commanded.  These  are  the  circumstances 
of  the  transaction,  assuring  yon  that  anything  that 
can  be  done  by  me,  and  which  I  shall  again  attempt, 
by  endeavouring  to  remove  the  tenant  in  question, 
shall  not  be  neglected  but  forthwith  undertaken  in  the 
manner  you  have  pointed  out.    At  the  rime  I  had  the 
honour  of  receiving  yours,  I  proposed  writing  on  the 
subject  of  the  rent  of  Coen,  and  forwarding  the  en- 
closed account,  requesting  Mr.  Dixon  wonld  be  pleased 
to  send  me  the  amount,  and  which  I  conclude,  of  course, 
was  authorized  by  Mr.  Pigott.     As  from  yonr  letter  1 
perceive  it  is  to  you  I  am  to  apply,  1  shall  thank  you 
for  an  answer,  directed  to  me  at  Tullamore,  commu- 
nicating with  Mr*  Pigott  if  necessary.     My  reason  for 
not  calling  for  the  rent  sooner  proceeded  from  my  not 
being  in  the  country  for  nearly  three  years. 


I  have  the  honour  to  be,  Sir,  your  most  obedient 
servant,  E.  L.  Dunnk. 

Stephen  Dixon,  Esq. 

Part  of  Coen  in  Mr.  Pigott's  posses- 
sion, 11  years'  rent,  from  May, 
1795,  to  May,  1806,  at  £30 
15s.  2d.  per  annum,  £386     6  10 

By  draft  on  Messrs.  Latouche  &  Go.    6110     4 

Balance  doe  to  General  Dnnne,  May 

1st,  1806,  ...  ...  276  16    6 

The  arrangement  contemplated  in  the  two  letters 
was  never  effected;  but  the  petition  stated  that  an 
agreement  was  come  to  between  the  parties  (both  of 
whom  at  that  time  did  not  reside  in  Ireland,  owing 
to  the  disturbed   state  of  the  country),  that  John 
Pigott    should    only    pay    an   apportioned  rent  of 
£30  15s.  2d.,  late  currency,  equal  to  £28  7s.  10d. 
present  currency,  for  the  lands  of  Coen,  of  which 
he  had  obtained   actual   possession;   and  that  Ed- 
ward Dunne  should  receive  from  the  tenants  of  Lacken 
and  Glanbarrow  their  rents,  which,  added  to  the  rent 
of  £28  7s.  10<L,  equalled  exactly  the  rent  reserved  by 
the  said  lease  of  1795 ;  and  that  such  payment  by  the 
tenants  was  to    bo  considered  payment  by   John 
Pigott.      In  proof  of  this  agreement  in   addition 
to  what  is  before  mentioned,  it  was  stated  by  the  pe- 
tition, and  admitted  by  the  respondent  in  his  answer- 
ing affidavit,  that  in  the  year  1801,  Mooney's  rent 
having  fallen  into  arrear,  Mr.  Pigott's  cattle  on  the 
lands  of  Coen  were  distrained  for  payment  thereof; 
and    that  in    the    year    1832,    Edward    Dunne's 
estates  were  in  Chancery,  under  a  receiver;  and  that 
the  petitioner,   in  whom  the  interest  in  the  lease 
was  then   vested,  was  served  with  notice  by  the 
receiver  to  pay  to  him  all  the  rent  reserved  by  the 
lease.    No  payment  was,  however,  made  in  parsnaoce 
of  such  order,  but  the  apportioned  rent  only  was  paid 
by  the  petitioner  to  the  receiver.     It  also  appeared, 
from  the  receiver's  accounts  filed  in  the  month  of 
July,  1836,  that  the  apportioned  rent  paid  by  Mr. 
Pigott,  together  with  the  rent  payable  by  the  tenants 
of  the  lands  of  Glanbarrow  and  Lacken,  only  exceed 
by  the  sum  of  2£d.  the  rent  reserved  by  the  lease  of 
1795.     The  lease  under  which  Mooney  held  was,  as 
it  appeared  from  the  answering  affidavit  of  the  re- 
spondent,   for    41    years,    or   the   life  of  Edward 
Dunne.    The  last  renowal  of  the  original  lease  bore 
date  the  25th  July,  1890,  and  was  made  between 
Edward  Dunne  of  the  one  part,  and  the  petitioner 
of  the  other  part,  and  contained  all  the  lands  demised 
by  the  said  lease,  and  referred  to  the  leases  recited  in 
the  original  lease.     Between  the  date  of  the  ori- 
ginal lease  and  the  renewal,  Edward  Dunne,   by 
settlement,  became  tenant  for  life  of  the  lands,  with 
remainder  to  his  sons  as  he  should  appoint     The 
apportioned  rent  of  £28  7s.  lOd.  only  was  paid  up  to 
the  filing  of  the  petition,  and  possession  had  never  been 
obtained   of  Lacken  or    Glanbarrow  by   the  peti- 
tioner.    Edward  Dunne,  the  lessor,  died  in  the  month 
of  October,  1844,  and  thereupon  his  interest  in  the 
lands  became  vested  in  the  respondent.     The  pe- 
titioner became  entitled  in  the  year  1831.    One  of  the 
live*  in  the  last  renewal  having  died,  application  wai 
made  to  the  lessor  for  tho  exocutioa  of  a  fee-£uoi 
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grant  of  all  the  lands,  but  refused,  on  the  ground  that 
the  lease  in  question  was  not  a  subsisting  lease,  and 
that  neither  John  Pigott  the  elder  or  any  one  claiming 
nndcr  him  had  ever  been  in  possession  under  the 
lease.  The  defence  put  forward  bjr  the  respondent  in 
his  answering  affidavit  was,  that  no  such  agreement 
was  ever  entered  into  as  that  mentioned  in  the  peti- 
tion. That  the  lease  having  been  surrendered 
by  operation  of  law  before  the  execution  of  the 
rouewal,  the  renewal,  being  only  executed  by  a 
tenant  for  life,  was  inoperative  against  the  respon- 
dent, who  took  under  a  registered  settlement  of  the 
year  1818.  That  in  the  old  rental  of  the  estate  Mr. 
Pigott  only  appeared  as  tenant  to  the  lands  of  Coen 
for  three  lives  or  31  years,  from  the  year  1801 ;  and 
that  the  tenants  of  Lacken  and  Glanbarrow  were  re- 
turned as  holding  under  distinct  leases.  That  both  the 
respondent  and  the  original  lessor  dealt  with  the  te- 
nants of  Lacken  and  Glanbarrow  as  absolute  owners, 
by  varying  the  lettings  and  bringing  ejectments  against 
the  defaulting  tenants.  An  affidavit  was  also  made  by 
Edward  Meadows  Dunne,  the  brother  of  the  respon- 
dent, to  the  effect,  that  on  the  petitioner  being 
served  with  notice  by  the  receiver  to  pay  all  the  rent 
reserved  by  the  original  lease,  he  denied  his  liability 
and  repudiated  the  lease,  and  stated  he  would  resist 
any  demand  for  payment  of  the  root  of  Glanbarrow 
and  Lacken.  The  petitioner,  by  a  further  affidavit, 
stated  that  he  had  not  the  slightest  recollection  of  any 
Buch  interview,  and  denied  that  he  ever  repudiated  the 
original  lease* 

A.  Brewster,  Q.  C,  (with  him  R,  R.  JPorrsnand  Robert 
Reeves)  for  the  petitioner. — The  petitioner's  right  to  a  re- 
newal is  clear.  All  the  facts  of  the  case  show. that  Ed 
ward  Dnone  only  contemplated  that  John  Pigott  should 
pay  rent  for  the  land  he  had  actual  possession  of.  The 
petitioner  is  not  barred  by  the  Statute  of  Limitations, 
as  it  was  only  in  October,  1844,  when  Edward  Dunne 
died,  and  when  Mooney's  lease  determined,  that  he 
could  have  obtained  the  full  benefit  of  his  lease.  Be- 
sides, two  lives  in  the  last  renewal  are  still  in  exist- 
ence; and  the  right  to  sue  on  the  covenant  would  only 
accrue  on  the  fall  of  the  lives.  The  rent  of  Lacken 
and  Glanbarrow  was  suspended  until  October,  1844c 
The  petitioner  never  repudiated  his  lease,  but  only  in- 
sisted that  the  agreement  should  be  carried  out,  and 
that  he  should  not  pay  rent  for  Llacken  and  Glanbar- 
row until  he  got  possession. 

Serjeant  Sullivan  (witb  him  Jas.  Rogers,  Q.C.,  and 
Charles  Shaw)  contra, — It  is  proved  that  the  petitioner 
repudiated  the  lease;  and  after  such  repudiation  this 
Court  should  not  entertain  the  present  petition.  After 
remaining  passive  during  the  bad  times,  when  the  re- 
spondent gained  nothing  by  the  lands  of  Glanbarrow  and 
Lacken,  the  petitioner  calls  for  a  renewal  of  the  lands 
when  land  is  much  more  valuable.  The  Ecclesiastical 
Commissioners  of  Ireland  v.  O'Connor  (9  Ir.  C.  L.  R. 
242),  shows  how  the  lease  of  1795  operated,  viz.,  as  a 
lease  in  possession  of  Coen,  and  a  lease  of  the  reversion, 
with  the  rent  incident  thereto  of  Glanbarrow  and 
Lacken;  and  the  petitioner  not  having  received  the 
rents  of  Glanbarrow  and  Lacken,  he  is  now  barred. 
This  Court  will  not  decree  a  renewal  when,  looking  at 
all  the  circumstances  of  the  case,  it  appears  that  the 
tenant  did  not  remain  inactive  (ruin  ignorance  of  his 


rights,  but  from  mere  supraeness — M%DonneU  ▼.  Bur- 
nett (4  Ir.  Eq.  Rep.  217).    This  Govt  will  not  grant 
relief  to  a  lessee  who  comes  forward  after  so  great  a 
lapse  of  time—  Drew  v.Lord  Norbnry  (3  T.&  L.  36). 
The  Lord  Chancellor — This  case  is  a  simple 
one    upon    its    facts;    it  is  the  case  of  a   lease, 
made  in  the  year  1795,  by  the  late  General  Danue 
to  Mr.  Pigott,  the  petitioner,  of  four  denominations  of 
land,    viz.)    Coen,    Glenbarrow,   and  Lackan,    ar.  i 
Owen,  for  three  lives  with  a  covenant  for  perpetual 
renewal.    Upon  that  covenant  this  case  arises,  as  it 
is  contended  by  the  petitioner,  that  that  covenant  was 
confirmed  by  a  renewal  granted  by  General  Dunne, 
in  the  year  1830.    If  that  were  the  only  fact  in  the 
case,  Mr   Pigott,  as  a  matter  of  course,  would  be 
entitled  to  renewal    Then  comes  the  difficulty   in 
the  case.     It  appears  in  evidence,  that  in  point  of 
fact,  that  when  the  lease  was  made,  Mr.  Pigott  went 
into  possession  of  the  Coen  and  Owen  only,  and  that, 
as  to  Glenbarrow  and  Lackan,  (regarding  which  it  is 
contended  by  the  respondents  this  petition  should  be 
dismissed)  it  was  recited  in  the  lease  that  they  were 
subject  to  certain  leases  for  lives  then  unexpired. 
So  that  in  fact,  Mr.  Pigott  did  not  get  even  into  oc- 
cupation of  the  lands  of  Glenbarrow  and  Lackan,  by 
receipt  of  the  rents;  and  we  have  General  Dunne 
receiving  the  rents  and  dealing  with  those  denomina- 
tions, as  is  very  plain  from  the  leases  which  have  been 
proved  to  have  been  made  by  him,  irrespectively  of 
Mr.  Pigott  or  his  son.    It  is  said  that  there  is  great 
difficulty  in  the  way  of  granting  a  renewal  of  all  the 
lands  included  in  the  lease  of  1795:  and  that  it  can- 
not be  presumed  that  there  was  a  private  compact 
between  General  Dunne  and  Mr.  Pigott,  that  only 
the  denomination  Coen  was  to  pass  under  the  lease; 
if  that  were  so,  there  would  be  great  difficulty  in 
carrying  out  the  renewal  beyond  Coen.    But  the  rent 
fixed  by  the  lease  of  1725  is  £1 18,  if  there  had  been 
auy  arrangement  that  Coen  alone  should  pass,  the  rent 
would  have  fixed  at  £20  or  thereabouts;  but  I  find 
that  there  has  been  paid  as  rent  under  the  lease  only 
such  a  sum  as  is  very  nearly  a  fair  rent  for  Coen 
alone.     It  appears  then,  that  the  apportioned  rent 
paid  by  Mr.  Pigott  for  Coen  and  Owen,  together  with 
the  additional  rent  arising  out  of  Glenbarrow  and 
Lackan,  make  together  the  sum  of  £118,  so  that 
General  Dunne  received  the  full  rent  under  the  lease. 
1  have  then  no  mere  presumption  of  an  arrangement, 
but  an  express  agreement  relative  to  the  contents  of 
the  lease;  for  at  the  date  of  the  lease,  I  find  General 
Dnnne  stating  that  Glenbarrow  was  subject  to  a  lease 
to  a  man  named  Pils worth;  in  reality,  Pilsworth  was 
paying  about  £90  for  Glenbarrow  and  Lackan;  £42 
is  for  the  one,  and  £48  for  the  other  denomination; 
and  £90  added  to  what  Mr.  Pigott  paid,  makes  up 
the  amount  of  the  reserved  rent     This  serves  to  ex- 
plain matters  with  regard  to  Pilsworth's  lease,  but  it 
turned  out  that  at  the  time  of  the  making  of  the 
lease  of  1795,  Glenbarrow  and  Lacken  were  subject 
to  a  reversionary  lease  to  a  man  named   Mooney, 
the  expiration  of  Pilsworth's  lease.    General  Dunne 
seems    to    have    forgotten    the    existence  of  that 
lease;     but    since    the    expiration    of    Pilsworth's 
lease,   Mooney  has  paid  the  rent    of  Glenbarrow 
and    Lackan    to    Colonel  Dnnne*  son  of   General   . 
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Dunne.  The  reason  of  this  seems  to  have  been  that. 
General  Dnone  entertained  some  notion  that  Mr. 
Pigott  would  be  responsible  only  for  snch  part  of  the 
lands  as  he  got  into  occupation  of.  It  is  very  true 
that  the  rents  alluded  to  in  General  Dunne's  letter 
are  spoken  of  as  accruing  from  Glenbarrow  alone,  and 
not  from  Lackan;  bnt  it  is  plain  that  the  whole  sum 
embraced  both  Glenbarrow  and  Lackan,  and  that  as 
bug  as  the  early  leases  existed,  General  Dnnne  re- 
ceived the  rents  of  those  denominations.  The  con* 
elusion  then  at  which  we  mnst  arrive  from  all  those 
tacts  is  that,  upon  the  execution  of  his  lease,  Pigott 
went  into  possession  of  Ooen  and  Owen,  and  quasi 
possession  of  all  the  denominations  comprised  in  the 
lease,  and  only  waited  for  the  expiration  of  all  the 
prior  leases,  when  the  lease  of  1795  would  become 
a  fructifying  lease;  and  if  General  Dunne  were  now 
alive,  I  am  sure  that  he  would  confirm  that  view  of 
the  transactions.  General  Dunne  seems  to  have  con- 
sidered that  Mr.  Pigott  acted  very  kindly  in  not  at 
once  taking  possession  of  all  the  lands  asserting  all 
his  rights  under  the  lease.  He  confirms  that  view 
in  the  strongest  manner,  when  he  gave  the  renewal 
of  the  lands  in  1830;  but  Mooney's  lease  was  in  ex- 
istence then,  and  he  never  would  have  done  so  if  he 
had  not  reposed  perfect  confidence  in  Mr.  Pigott. 
What  would  he  have  done  if  Mr.  Pigott  had  decided 
to  go  to  the  tenants?  I  cannot  say.  The  present 
respondent,  Colonel  Dunne  has  opposed  the  granting 
of  the  renewal,  which  General  Donne,  his  father, 
insisted  on  granting,  and  I  am  sore*  could  have  given 
very  good  reasons  for  doing  so.  This  was  the  state 
of  affairs  down  to  the  death  of  General  Dnnne,  and 
there  would  be  no  difficulty  in  the  case  but  for  the 
statement  made  in  the  receiver  matter.  Now  it  seems 
to  me  that  when  then  applied  to,  Mr.  Pigott  may, 
very  naturally  have  said,  "  Why  should  I  pay  up  the 
rents  which  you  have  been  receiving  since  the  com- 
mencement of  the  lease?  "  It  has  been  said  that  that 
amoants  to  a  disclaimer  of  the  lease.  I  do  not  think  it 
does.  Mr.  E.  M.  Dunne  is  speaking  of  a  conversation 
which  took  place  twenty  years  ago.  He  does  not  appear 
wellinformedabontthecircumstancesconnected  with  the 
lease.  It  is  impossible  to  believe  that,  two  years  after 
General  Dunne  had  granted  the  renewal,  Mr.  Pigott 
could  make  such  a  statement  I  cannot  believe  he 
would.  I  cannot  hold  against  the  plain  facts  of  the 
case,  that  Mr.  Pigott  ever  disclaimed.  It  was  urged 
by  the  respondents  counsel,  that  if  this  renewal  be 
granted,  Mr.  Pigott  would  not  be  bound  by  the  deal- 
ings of  Colonel  Dunne  with  the  tenants.  There  is 
no  evidence,  however,  of  any  dealing  of  his  with  the 
tenants;  and  if,  Mr.  Pigott  gets  his  renewal,  he  must 
take  it,  subject  to  all  the  bona  fide  leases  made  by 
Colonel  Donne.  The  landlord  was  receiving  rent, 
quacunque  via.  Although  I  concur  in  the  observa- 
tions made  during  the  progress  of  the  case,  it  appears 
that  after  the  lapse  of  a  considerable  time  after  the 
death  of  one  of  the  ceetuiqu*  vies,  Mr.  Pigott  has 
come  forward;  that  has  been  all  explained,  and  the 
only  thing  Mr.  Pigott  can  be  charged  with  is  his  not 
sooner  asserting  his  title,  of  which  Colonel  Dunne 
was  not  aware;  therefore,  although  I  now  decreo  a 
renewal  of  the  lease  of  1795,  I  will  not  give  the  pe- 
titioner any.  coats.    The  renewal  to  be  granted  only 


on  the  terms  of  the  petitioner  taking  it,  subject  to 
all  leases  made  bona  fide  by  Colonel  Dunne  before  the 
filing  of  the  cause  petition. 


3EtoIIs  Court 

C  Reported  by  William  Woodlock,  E§q.,  Ban-tettr.at.law.] 

Upinoton  v.  Tarhant. — June  22,  27 ;  November 
11,1861. 

Statute  of  Limitations,  s.  42 — Charge  payable  by 
instalments — Periodical  sum  of  money. 

A  testator  devised  to  his  daughter  a  sum  oj  £250, 
chargeable  on  certain  lands,  and  to  be  paid  to  her 
by  yearly  instalments  of  £20  from  the  day  oj  her 
marriage,  with  a  power  of  distress  in  case  of  non- 
payment of  "such  annuity  or  instalment  of  £20 
per  annum."  Held  that  a  rent  was  created  within 
the  meaning  of  the  42d  section  of  the  Statute  of 
Limitations— 3  &  4  Wm.  4,  c  27. 

This  was  an  appeal  from  an  order  of  Master  Brooke, 
dated  the  25  th  April,  1861.  The  cause  petition 
stated  that  John  Tarrant  the  elder  was,  at  the  time 
of  making  his  will  and  of  bis  death,  seised  in  quasi 
fee  of  the  lands  of  Kilcranathan,  in  the  county  of 
Cork;  and  that  being  so  seised  he  duly  made  his  last 
will,  dated  the  13th  September,  1831,  whereby  he 
devised  the  entire  of  the  said  lands  to  his  two  son*, 

1  — the  respondent,  William  Tarrant  and  John  Tarrant, 
since  deceased,  and  their  heirs,  to  be  equally  divided 
between  them.  And  he  thereby  devised  to  his  daughter, 
Mary  Ellen  Tarrant,  now  Upington,  one  of  the  peti- 

1  tioners,  the  sum  of  £250  sterling,  to  be  chargeable  on 
the  said  lands,  and  to  be  paid  to  her  by  yearly  instal- 
ments of  £20  from  the  day  of  her  marriage,  bnt  not 

(  until  then,  provided  it  was  with  the  consent  of  her 
aunts  therein  mentioned,  and  approbation  of  her  bro- 
ther; such  portion  of  £250  to  be  paid  and  payable 
by  yearly  instalments  of  £20  from  the  day  of  her  raar- 

,  riage,  bnt  not  until  then,  with  power  to  his  said 
daughter*  or  her  lawful  husband,  to  distrain  said  lands 
and  every  part  thereof;  and  such  distress  to  dispose 
of  according  to  law  in  case  of  nonpayment  on  the  part  of 
his  said  two  sons  of  such  annuity  or  instalment  of  £20 
per  annum.  And  the  testator  thereby  desired  that  said 
annuity  or  instalment  of  £20  per  annum  should  be 
paid  to  his  daughter  or  her  lawful  husband,  their  heirs 
or  assigns,  by  two  half-yearly  payments  of  £10  each, ' 
until  the  aforesaid  sum  of  £250  should  be  paid  to  her 
or  her  assigns.  And  he  further  desired  that  his  two 
sons,  William  and  John,  should  contribute  jointly  and 
severally  to  support  and  clothe  his  said  daughter, 
Mary  Ellen,  in  a  reasonable  manner;  and  that  upon 
doing  so  no  interest  should  arise  upon  the  said  sum  of 
£250 ;  but  if  they  neglected  such  support  and  clothing, 
he  desired  that  said  sum  of  £250  should  be  liable  to 
interest  at  £6  per  cent  per  annum,  until  his  said 
daughter's  marriage,  but  by  no  means  after.  And 
the  said  testator  desired  that  in  case  of  the  death  of 
either  of  his  two  sons  without  lawful  issue,  the  pro- 
portion or  half  whioh  such  son  would  be  entitled  to, 
as  thereinbefore  mentioned,  should  go  to  and  become 
the  property  of  his  surviving  son,  subject  to  an  an- 
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nuity  of  £10  per  annum  to  his  said  daughter,  Mary 
Ellen,  for  and  daring  her  natural  life,  with  a  power  of 
distress  to  the  said  Mary  Ellen  in  case  of  nonpayment 
thereof;  and  in  case  of  the  death  of  his  two  sons, 
William  aud  John,  withont  lawful  issue,  then  and  in 
such  case  he  desired  that  his  said  daughter,  Mary 
Ellen,  should  be  entitled  to  the  entire  of  said  lands; 
aud  he  desired  that  if  his  said  daughter,  Mary  Ellen, 
should  die  without  marriage,  her  portion  of  £250 
should  go,  share  and  share  alike,  between  his  two 
sons,  William  and  John.     The  petition  then  stated 
that  the  testator  died  in  1837,  without  altering  or 
revoking  his  said  will,  leaving  his  said  two  sons  and 
his  daughter  him  surviving;  and  ou  his  death  the  said 
respondent,  William  Tarrant,  and  said  John  Tarrant 
entered  into  possession  of  the  said  lands,  and  conti 
nned  in  possession  thereof  until  the  month  of  April, 
1860,  when  John  Tarrant  died  without  ever  having 
bad  a  child;  and  since  his  death  William  Tarrant,  the 
respondent,  had  been  in  possession  of  the  whole  of  the 
lands.    That  on  the  20th  February,  1841,  the  peti 
tioner,  Samuel  Dpington,  intermarried  with  the  peti- 
tioner, Mary  Ellen,  with  the  consent  of  the  parties 
named  in  the  wilL  That  several  payments  were  made 
from  time  to  time  by  the  respondent  on  account  of  the 
charge  of  £250;  and  that  in  the  month  of  March, 
1860.  he  paid  the  petitioner,  Samuel;  the  sum  of  £25 
178.  5d.,  portion  and  on  account  thereof,  leaving  a 
balance  of  £  125  dne  on  foot  thereof  to  petitioners  after 
all  just  credits  and  allowances.    That  after  the  death 
of  John  the  petitioners  applied  to  the  respondent  for 
payment  of  the  said  sum  of  £125,  but  that  he  de- 
clined to  pay  same  on  the  grounds,  as  he  alleged,  that 
the  petitioners  t-hould  have  obtained  payment  of  same 
from  John  Tarrant  during  his  life.     That  in  April, 
1839*  the  respondent  and  John  Tarrant  had  obtained 
to  themselves  a  renewal  of  the  lease  of  the  said  lands; 
and  that  the  respondent  had  at  the  commencement  of 
the  suit  the  legal  estate  in  the  lands  vested  in  himself, 
and  that  the  petitioners  were  unable  to  take  proceed- 
ings at  law  to  recover  the  balance  of  the  charge.  The 
petition  then  prayed  an  account  of  what  was  due  on 
foot  of  the  charge,  that  the  sum  found  might  be  de- 
creed well  charged  on  the  lands,  payment,  and  in  de- 
fault a  sale.     The  petition  was  referred  in  the  usual 
way,  nnder  the  15  th  section  of  the  Chancery  Uegula 
tion  Act  to  Master  Biooke;  and  on  the  10th  Decern 
ber,  I860,  the  respondent  filed  his  discharge,  in  which 
he  submitted  that  by  virtue  of  the  will  the  said  John 
Tarrant,  the  younger,  and  the  respondent  were  each 
liable  to  pay  and  contribute  one  equal  moiety  of  the 
sum  bequeathed  by  an  annuity  or  yearly  instalment  to 
the  petitioner,  Mary  Ellen,  each  such  moiety  being  an 
annuity  or  yearly  instalment  of  £10,  payable,  yearly 
by  each  of  them  the  said  John  Tarraut,  the  younger, 
and  the  respondent,  from  the  time  of  the  marriage  of 
the  said  respondents  until  the  total  amount  or  sum  of 
£125  sterling  should  be  paid  by  each  of  them  the 
said  John  Tarrant,  the  youuger,  and  the  said  respon- 
dent    The  discharge  then  stated  a  number  of  facts  to 
the  effect  that  the  respondent  was  informed  by  John 
Tarraut,  the  younger,  upon  the  occasion  of  his  mar- 
riage with  a  sister  of  the  petitioner,.  Samuel,  that  the 
said  John  Tarrant,  the  younger,  had  settled  and  ar- 
ranged with  the  petitioners  for  the  due  discharge  of 


the  moiety  of  the  sum  of  £250,  which  he  was  liable 
to  pay  and  contribute  in  respect  of  the  half  of  the 
lands  devised  to  him  by  the  will;  and  that  the  re- 
spondent accordingly  after  the  marriage  of  the  peti- 
tioners commenced  to  pay  to  the  petitioner,  Samuel; 
and  tnat  he  received  and  accepted  from  the  respon- 
dent the  moiety  of  the  said  charge  or  sum  by  yearly 
payments  of  £10  each;  and  that  the  respondent  con- 
tinued to  pay,  and  the  petitioner,  Samuel,  to  accept 
and  receive,  the  said  sum  of  £10  yearly;  and  that  in 
the  year  1853  he  settled  a  final  account  with  the  pe- 
titioner, Samuel  Upington,  on  foot  of  the  said  moiety 
of  the  said  charge,  whereby  the  balance  dne  on  foot 
thereof  by  the  respondent  was  ascertained  to  be  a  sum 
of  £38,  aud  no  more;  and  that  he,  the  said  respon- 
dent, passed  his  bond  to  the  petitioner,  Samuel,  dated 
the  6th  April,  1853,  with  warrant  of  attorney,  condi- 
tioned for  the  payment  of  i>66  19s.  6dL,  being  the 
amount  of  the  said  balance,  and  the  residue  for  money 
lent,  with  interest  at  £5  per  cent.;  and  that  the  re- 
spondent afterwards  paid  said  bond  and  all  interest 
thereon.    'J  he  discharge  further  stated  that  John  Tar- 
rant in  his  lifetime  had  always  ample  means  to  pay, 
aud  either  did  pay  or  would  have  paid  his  moiety  of 
the  said  yearly  sums  if  same  had  been  payable  by 
or  had  been  demanded  of  him;  but  that  the  said  Sa- 
muel and  Mary  Kllen  led  the  respondent  to  believe, 
and  the  respondent  did  in  fact  believe,  that  all  their 
claims  and  demands  by  virtue  of  the  said  will,  in  re- 
spect of  the  said  yearly  sums  payable  by  the  said  John 
Tarraut,  the  younger,  had  been  duly  settled  and  dis- 
charged with  and  to  the  said  John  Tarrant,  the  younger, 
on  his  marriage;  and  that  no  such  claim  as  that  pnt 
forward  by  the  petitioners  in  the  cause  petition  wonld 
ever  be  set  up;  and  that  all  respondent's  liability  in 
respect  of  the  said  yearly  sums  had  been  rally  ascer- 
tained and  finally  settled  on  the  occasion  of  passing 
thesaid  bond ;  and  that  respondent  accordingly  acted 
upon  such  belief,  and  did  not  compel  the  said  John 
Tarrant,  the  younger,  to  pay  the  moiety  of  the  yearly 
sums  payable  by  him  by  virtue  of  the  will,  and  could 
not  now  obtaiu  any  contribution  in  respect  of  the  sum 
now  sought  to  be  recovered  from  respondent  if  re- 
spondent were  now  obliged  to  pay  the  same,  as  there 
were  now  no  assets  of  the  said  John  Tarrant,  the 
younger,  forthcoming.     The  respondent  also  by  bis 
discharge  relied  upon  the  Statute  of  Limitations.  The 
Master  by  his  decretal  order  declared  that  at  the  time 
of  the  filing  of  the  petition  the  demand  of  the  peti* 
ttoners  was  barred  by  the  42nd  sec  of  the  Statute  of 
Limitations,  and  accordingly  dismissed  the  petition  with 
costs.    From  this  order  the  petitioners  now  appealed. 
Serjeant  Sullivan,  Chatterfon,  Q.  C,  and  Exham, 
in  support  of  the  appeal — From  the  terms  of  the 
Master's  order  it  is  plain  that  the  only  defence  here  is 
that  of  the  Statute  of  Limitations;  everything  else  is 
out  of  the  case.    The  Master  held  that  this  was  a 
rentcharge,  and  that  the  claim  was  therefore  barred 
by  the  42nd  section  of  the  statute.     But  it  is  impos- 
sible to  hold  that  this  is  the  case  of  a  rentcharge.    It 
is  evident  upon  the  whole  will  that  what  the  testator 
intended  to  give  was  a  gross  sum,  payable  by  instal- 
ments.    If  this  is  held  to  be  a  rentcharge,  it  will  be 
impossible,  with  any  safety,  to  give  a  sum  payable  by 
instalments— 5  J  arm.  Convey,  p.  14,  last  edition. 
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Warren,  Q.  C,  and  W.  M.  Johnson*  for  the  re- 
spondents, to  sustain  the  Master's  order. — The  cir 
cumstances  here  raise  a  clear  equity  independently  of 
the  Statnte  of  Limitations.  Mere  laches  per  se  will 
not  deprive  a  creditor  of  his  rights  against  a  remain- 
derman; bat  where  there  are  circumstances  such  as 
those  in  the  present  case,  the  creditor  will  be  held  to 
be  bnmd—Hungerford  v.  Whitney  (4  Ir.  Oh.  211); 
Lofius  v.  Swift  (2  Sch.  &  Lefr.  642);  Beniham  v. 
Haincovrt  (Finch,  C.  P.  30);  Pickard  v.  Lears  (6 
Ad.  &  £11.  475);  Piggot  v.  Stratton  (1  DeG.  F.  &  J. 
33);  Aston  v.  Aston  (1  Ves.  264).  The  cases  at  law 
are  collected  in  2  Sm.  L.  C.  664;  Bell  v,  Richards 
(3  Jnr.  N.  S,  520);  Ortns  v.  Bedall  (30th  L.  J.  Cb. 
I);  Pulsfordv.  Richards  (17  Bear.  94);  Freeman 
▼.  Cooke  (2  Exch.  654).  Then  as  to  the  Statute  of 
Limitations,  this  is  clearly  a  u  rent "  within  the  42nd 
s  of  3  &  4  Wm.  4,  c.  27.  The  interpretation  clause 
defines  a  "  rent n  as  "  any  periodical  sum  of  money 
charged  npon  or  payable  out  of  any  land." — Kenny  v. 
Lynch  (9  Ir.  Eq.  530);  Hdrcourt  v.  White  (28  Beav. 
3U3).  This  is  a  stale  demand — Sibering  v.  Earl 
Balcarras  (3  DeG.  &  Sm.  735). 

Chofterton,  Q.C.,  In  reply — Upon  the  construction 
of  the  will  it  is  plain  that  this  is  not  an  annuity.  The 
testator  imposed  on  the  lands  a  gross  charge  of  £250, 
and  then  for  the  ease  of  the  owners  of  the  land  directed 
that  it  should  be  paid  in  instalments  of  i  20  a  year. 
He  cited  Sanders  v.  Coward  (15  M.  &  W.  48);  Ay- 
mottw.  Holder  (17  Jur.  318);  Moss  v.  Hall  (5  Excb, 
46);  Strong  v.  Foster  (17  0.  &  201). 

Nov.  1 1. — The  Master  of  the  Rolls  delivered  a 
written  judgment,  in  which  he  stated  the  facts  of  the 
case,  and  proceeded  to  say  that,  from  the  view  which 
be  took  of  the  second  ground  of  defence  raised  it  was 
unnecessary  for  him  to  go  into  the  first  ground.  He 
observed  upon  Lofius  v.  Smith  (2  Sc.  &  Lefr.  642), 
and  then  said  that  the  second  ground  of  defence  was, 
that  the  demand  was  barred  by  the  42nd  section  of  the 
Statute  of  Limitations.  He  read  the  interpretation 
clause  of  the  statute  so  far  as  it  related  to  the  word 
••  reqt,"  and  said  that  the  42nd  section  was  to  be  read 
as  if  the  words  in  it  were  that  "  no  arrears  of  any 
annuity  or  periodical  sums  of  money/9  &c,  were  to  be 
recovered,  except  as  therein  stated.  The  testator  had 
bequeathed  to  his  daughter  the  sum  of  £250,  to  be 
paid  by  yearly  instalments,  and  then  followed  the 
words  empowering  the  daughter  to  distrain  in  case  of 
nonpayment.  This  was  clearly  a  terminable  annuity 
within  the  42nd  section.  The  testator  called  it  an  an- 
nuity. His  Honor  was  of  opinion  that  this  was  an 
annuity  charged  upon  the  lands,  with  a  power  of  dis- 
tress. He  was  therefore  of  opinion  that  the  Master 
was  right,  and  the  motion  must  be  refused  with  costs. 


Court  oC  appeal  (n  tf  frantfrg. 

[Before  the  Lord  Chancellor  and  the  Lord 
Justice  of  Appeal.] 

Upington  and  Wife,  pktuiuhers  and  appellants; 
Tarrant,  respondent.— ^iprtf  24. 

The  Court  of  Appeal  will  be  slow  to  reverse  a  decision 
below,  arrived  at  after  deliberation,  unless  clearly 
satisfied  that  that  daemon  was  erroneous.    Lord 


Wensleydale*s  judgment  in  Vernon  i>.  Wright  (7 

House  of  Lords,  66)  approved  of 
Thk  above  case  came  before  this  Court  upon  an  appeal 
by  Samuel  Upington  and  his  wife  against  the  decisions 
of  the  Master  of  the  Kolls  and  of  Master  Brooke. 

The  same  counsel  appeared  as  below.  In  addition 
to  cases  cited  below  W.  M.  Johnson,  for  the  respon- 
dent, cited  the  following  words  of  Lord  Wensleydale, 
in  Vernon  v.  Wright  (7  House  of  Lords,  66)),  as  to 
the  functions  of  a  Court  of  Appeal: — "  However,  I 
cannot  say  that  my  notions  on  that  subject  (alluding 
to  the  decision  of  the  Court  below)  have  amounted  to 
much  more  than  a  doubt  in  the  course  of  this  inquiry; 
and  J  hold  that  yon  ought  not  to  reverse  a  careful  and 
elaborate  decision  of  the  Court  below,  unless  yon  are 
satisfied  that  it  is  wrong.  A  mere  doubt  in  your 
own  mind  as  to  the  propriety  of  the  construction  ought 
not  to  entitle  you  to  reverse  the  judgment  And 
when  I  consider  that  that  judgment  has  been  recog- 
nised as  beiug  perfectly  sound  by  four  judges  out  of 
the  five  who  have  given  their  opinion,  I  certainly  can- 
not consider  that  my  doubts  ought  to  weigh;  ia  fact, 
i  may  say  they  are  removed." 

The  Lord  Chancellor. — This  is  a  very  difficult 
case.  It  is  very  hard  to  say  what  is,  the  exact  mean- 
ing of  the  words  of  this  wilL  Furthermore,  we  are 
called  npon  to  reverse  the  solemn  decision  of  two  tri- 
bunals. To  enable  us  to  do  so  we  must  clearly  see 
that  there  was  a  miscarriage  in  the  courts  below.  Mr. 
Johnson  very  properly  called  our  attention  to  the 
principles  enunciated  by  Lord  Wensleydale  in  Vernon 
v.  WiighL  (sup.)  If  we  could  read  this  will  as  con- 
taining only  one.  reference  to  this  sum  of  £250,  we 
could  treat  that  sum  as  a  legacy;  bnt  then  the  will 
goes  on  to  say  that  that  sum  of  £250  is  to  be  paid 
to  the  testator's  daughter  by  yearly  instalments  of 
£20  per  annum;  and  that  said  annuity  or  instalment 
of  £20  per  annnm  should  be  paid  to  his  daughter  or 
her  lawful  husband,  their  heirs  or  assigns,  by  two 
half-yearly  payments  of  £10  each  until  the  sum  of 
£250  was  paid  to  her  or  her  assigns.  So  that  even 
if  this  sum  were  a  legacy  up  to  the  period  of  Miss 
Tarrant's  marriage,  it  is  very  doubtful  whether  it  did 
not  change  its  character  and  become  an  annuity  from 
the  marriage.  If  the  Courts  below  had  held  that  these 
payments  did  not  constitute  an  annuity,  I  would  feel 
great  difficulty  in  holding  there  was  an  aunuity;  bat 
as  the  Courts  below  had  held  that  there  was  an  an- 
nuity created,  I  do  not  see  my  way  in  the  case  save 
to  affirm  the  decisions  below. 

The  Lord  Justice  of  Appeal. — I  am  of  the  same 
opiniou  as  the  Lord  Chancellor,  and  think  that  under 
the  circumstances  we  ought  to  affirm  the  decision  be- 
low. There  are,  certainly,  grounds  to  say  that  this 
sum  of  £250  was  only  to  be  recovered  by  periodic 
payments.  This  is  my  present  opinion,  bnt  I  feel 
very  grave  doubts  upon  the  question. 

No  costs  of  the  appeal 

In  the  Matter  op  the  Renewable  Leasehold  Con- 
version Act,  ex  parte  Hanks — Feb.  5. 

Practice — Renewable  Leasehold  Conversion  Act— 
Receiver — Costs. 

Where  a  tenant  seeks  a  fee-farm  grant,  and  there  is  a 
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receiver  over  the  owner's  interest,  the  tenant  must 
call  upon  the  receiver  to  take  the  proper  proceedings 
to  have  a  fee*farm  grant  given  before  he  proceeds 
•   himself r,  and,  semble,  that  where  the  receiver  is  ap- 
pointed in  a  cause,  the  tenant,  in  case  of  a  refusal 
to  act  by  the  receiver*  ought  to  proceed  by  motion  in 
the  cause,  and  not  by  petition  under  the  Renewable 
Leasehold  Conversion  Act 
This  was  a  petition  for  a  fee-farm  grant  under  the 
Renewable  Leasehold  Conversion  Act    The  tenant 
had  served  a  notice  upon  the  landlord's  solicitor,  call- 
ing for  the  grant.    To  this  an  answer  was  returned, 
stating  that  there  was  a  receiver  over  the  landlord's 
interest  in  the  lands  in  a  cause  of  Radcliff  v+ Lee,  and 
stating  further  that  no  grant  could  be  given  without 
the  leave  of  the  court.     Thereupon  the  tenant  called 
upon  the  solicitor  for  the  receiver,  who  was  also  soli- 
citor for  the  landlord,  to  take  the  necessary  steps  for 
an  application  to  the  court  for  an  order  to  execute  a 
fee-farm  grant.    This  the  receiver's  solicitor  declined 
to  do,  whereupon  the  tenant  filed  the  present  petition. 
C.  H.  Woodroffe,  for  the  petitioner,  cited  In  re 
Roberts  (8  Ir.  Jar,  248). 

Richard  Reeves  for  the  receiver  in  Radcliffv.  Lee, 
submitted  that  the  tenant  ought  not  to  have  proceeded 
by  petition  but  by  motion  in  the  cause. 

The  Ma8Teb  of  the  Rolls  said  that  the  proper 
course  would  have  been  for  the  receiver  to  have  applied 
by  motion  in  the  cause.  Lord  St.  Leonards  had  de- 
cided that  where  a  party  sought  for  a  renewal,  and 
there  was  a  cause  or  matter  in  which  there  was  a  re- 
ceiver or  guardian  or  committee,  the  tenant  ought  to 
call  on  the  receiver,  guardian,  or  committee  to  take 
the  proper  proceedings,  and  that  if  the  tenant  himself 
applied  he  would  get  no  costs.  Under  the  circum- 
stances of  the  present  case,  as  the  receiver  had  been 
called  upon  to  act,  he  would  give  the  petitioner  his 
costs,  but  bis  impression  was  that  the  application  should 
have  been  by  motion  in  the  cause.  However,  as  the 
proceeding  was  a  bona  fide  one,  he  should  direct  the 
receiver  to  pay  the  petitioner  his  costs  of  the  petition 
and  proceedings  thereunder.  No  costs  should  be  given* 
to  the  receiver. 


Court  of  Queen's  Httu% 

Roported  by  Walter  M.  Boerte,  EM*,  Barri*«r-*t-Law. 

Owens  v.  Vanhomrigh. — Jan.  2  4th. 

Arbitration— Reference  of  cause  before  trial — Costs 
to  abide  result  of  award — Com.  Law  Pro.  Act, 
(Ireland)  1853,  sect  243—  Ditto,  sect  10. 

Where  an  action  for  £109  1  Is.  4c/.  was,  after  ser- 
vice of  summons  and  plaint  and  before  defence  filed, 
referred  to  arbitration,  the  submission  providing 
that  the  costs  should  abide  the  result  of  award;  and 
that  the  arbitrator  should  inquire  into  certain  claims 
of  set  off  on  the  part  of  the  defendant  which  other- 
wise would  have  been  barred  by  the  Statute  of  Limi- 
tations, and  the  award  adjudged  tliat  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  £18  10*. 
Held  that  the  plaintiff  was  entitled  to  full  costs. 

This  was  an  action  for  109  Us.  4d.  claimed  to  be 

due  ou  foot  of  au  account   extending  from  1852  to 


1856.  The  subject  matter  of  the  summons  and  plaint 
was  referred  to  arbitration  before  defence  was  filed. 
The  submission  provided  for  an  extension  of  the  time ; 
"  that  the  costs  of  said  action,  and  incident  to  the 
said  consent,  and  any  order  to  be  made  thereon,  and 
of  said  arbitration,  should  abide  the  result  of  said 
award;9'  and  also  that  certain  claims  of  the  defen- 
dant by  way  of  set-oft  which  were  barred  by  the  Sta- 
tute of  Limitations,  should  be  taken  into  account  by 
the  arbitrator.  The  award  adjudged  that  the  defen- 
dant was  indebted  to  the  plaintiff  in  the  sum  of  £18 
10s.  No  defence  had  been  filed.  The  award  was, 
by  order  of  the  court,  confirmed  and  made  absolute. 
Plaintiffs  costs  were  taxed  to  £42  1  Is.;  and  the  tax- 
ing master  certified  them  to  half  the  amount  only, 
£21  5s.  6d.  The  plaintiff  had  paid  the  fees  of  the 
arbitrator  under  the  impression  that  the  party  who 
succeeded  would  be  entitled  to  full  costs. 

J.  A.  Byrne  moved  for  an  order  that  the  taxing 
master  do  review  his  taxation  of  the  plaintiff's  costs 
of  this  action,  and  of  the .  submission  and  reference, 
award,  and  proceedings  thereunder;  and  do  amend 
the  certificate  of  plaintiff's  costs,  by  inserting  tbereiu 
£42  lis.  instead  of  £21  5s.  6d.  The  submission 
gave  no  authority  to  the  arbitrator  to  certify  for  costs, 
but  provided  that  they  should  abide  the  result.  Sec 
243  of  the  Com.  Law  Pro.  Act  of  1856  has  no  ap- 
plication to  this  case,  because  the  action  ceased  after 
the  issuing  of  the  summons  and  plaint,  and  there  was 
no  recovery  in  the  action  as  provided  for  by  that  section. 
Secondly,  though  the  section  would  have  been  applicable 
in  ordinary  cases,  the  parties  here  have  by  their  con- 
tract withdrawn  from  the  ordinary  rale  of  law,  that 
contract  is  with  reference  to  the  costs  that  they  should 
abide  the  event  of  the  award ;  and  it  is  an  established 
rule  that  the  words  of  a  contract  are  to  be  considered 
in  their  primary  sense,  unless  it  appears  from  the  con- 
text that  they  shonld  be  understood  otherwise.  The 
word  u  costs  "  in  the  submission  means  full  costs — 
KeeneY.Deeble  (3  Barnwell  and  Cresswell,  491).  which 
arose  on  the  construction, of  43  Geo.  3,  sect.  3 — 
Holder  v.  Raitt  (2  Adolphns  &  Kills,  445);  Gurney 
v.  BuUer  (1  Barnwell  and  Aid.  670).  On  the  con- 
struction of  the  submission  it  was  held  that  similar 
words  (in  Griffiths  v.  Thomas,  4  Down.  &  Lowndes), 
"  that  he  in  whose  favour  the  decision  was  shonld  be 
paid  by  the  other  party  the  costs  of  the  suit; "  and 
the  award  not  being  void  on  the  face  of  it  needed  no 
amendment—  Cleary  v.  deary  (101.  Com.  Law,  329)* 
The  6th,  9th,  10th,  and  other  sections  of  the  Com. 
Law  Pro.  Act  of  1856,  refer  to  compulsory  references; 
this  case  must  be  tried  as  if  there,  were  no  such  sta- 
tute, though  tho  243d  section  of  the  Act  of  1853  ap- 
plies to  it — Keene  v.  Deeble  (3  Barnwell  &  Cresswell, 
491).  The  cause  and  the  arbitration,  and  the  costs 
of  cause  and  arbitration,  are  distinct  things.  There 
was  no  recovery  by  virtue  of  the  proceedings  in  the 
suit,  the  recovery  was  in  a  different  tribunal — Molloy 
v.  Jones  (1  Ir.  Jurist,  N.  S.  9);  Jones  v.  Jones  (29 
L.  Journal, N.  S.  C.  P.  151);  Wigins  v.  Cook  (28  L. 
Journal,  N.S.C.P.  312). 

W.  J.  QDriscoU,  oontra^-The  costs  were  properly 
certified  by  the  master  to  half  their  amount — Com. 
Law  Pro.  Act,  1856,  sect.  97;  for  by  the  consent  t)j 
parties  put  themselves  in  the  position  in  which  the 
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court  would  have  pat  them.  The  only  difference  was, 
that  the  court  was  pot  applied  to  to  make  an  order, 
the  reference  having  been  had  after  action  brought 
The  arbitrator  stood  in  the  position  of  the  master  Had 
there  been  a  reference  to  him — Com.  Law  Pro.  Act, 
1856,  section  10.  The  arbitrator  finds  only  £18  to 
be  due  to  the  plaintiff;  and  had  the  case  been  tried 
before  a  master,  the  plaintiff  should  have  gotten  only 
half  costs.  [Amicus  curia — Wigens  v.  Cook  (28  L. 
Journal,  &  S.  Com.  Pleas,  312);  Jones  v.  Jones  (29 
Law  Jour.  N.  S.  C.  Pleas,  151).] 

Cur.  adv.  vult 

Lefrot,  0.  J. — We  direct  the  taxing  master  to  re- 
view bis  taxation,  as  the  plaintiff  is  entitled  to  full 
costs*  This  was  an  action  of  assumpsit,  in  which,  after 
summons  and  plaint  and  before  defence  filed,  the  mat- 
ters in  dispute  were  referred  to  arbitration.  In  the  con- 
sent there  is  a  provision  that  the  costs  should  abide 
the  event  of  the  award;  and  it  was  therein  further 
provided  that  the  plaintiff  should  not  object  to  any 
items  brought  forward  in  the  way  of  set-off  by  the 
defendant,  on  the  grounds  of  their  being  barred  by 
the  Statute  of  Limitations.  The  cases  of  Jones  v. 
Jones,  and  Wigins  v.  Cook,  are  authorities  upon  the 
construction  of  the  provision  in  the  consent  that  the 
costs  were  to  abide  the  result  of  the  arbitration.  The 
meaning  of  that  provision  is,  that  whoever  succeeded 
should  get  his  costs,  irrespective  of  the  amount  reco- 
vered. But  I  am  of  this  opinion  independent  of  au- 
thority. I  have  always  considered  that  the  provision 
in  the  Common  Law  Procedure  Act,  limiting  the 
amount  of  plaintiffs  costs  in  certain  cases,  was  to  be 
taken  strictly.  Any  legislative  provision,  the  object 
of  which  is  to  deprive  anyone  of  a  legal  or  comm  >n 
law  rights  is  to  be  construed  strictly  and  in  favour  of 
the  party  deprived  of  his  right;  and  I  think  this  prin- 
ciple applies  in  an  especial  manner  to  the  present  case. 
The  words  in  the  consent,  referring  the  costs  to  abide 
the  result  of  the  arbitration,  do  not  bring  the  case 
within  the  provisions  of  the  97th  section  of  Common 
Law  Proceednre  Act  of  '56,  since  the  costs  were  to 
abide  the  result  without  any  reference  to  the  sum 
awarded  to  either  party.  The  parties  here  have  en 
tered  into  an  agreement  to  make  a  law  for  themselves 
by  relinquishing  the  benefit  of  the  Statute  of  Limitations, 
the  costs  to  abide  the  result.  The  result  has  been  in 
favoar  of  the  plaintiff,  and  therefore  the  plaintiff  is  to 
have  his  full  costs. 

O'Brien,  J. — Whatever  doubt  I  had  upon  this  point 
has  been  removed  by  reference  to  the  cases  cited  in  the 
judgment  jnst  delivered.  Independent  of  authority, 
however,  it  is  only  right  to  give  the  plaintiff  the  bene- 
fit of  the  provision  in  the  consent.  If  the  parties 
wished  they  might,  in  the  consent,  have  provided  that 
the  arbitrator  should  settle  the  question  of  costs. 

Hates,  J,— It  is  very  satisfactory  to  have  cases  in 
point;  and  the  more  so,  when  we  find  them  decided 
on  principle.  When  two  persons  go  to  law,  and  are 
not  satisfied  with  the  existing  tribunals,  but  repeal 
the  statute  made  for  the  benefit  of  the  defendant,  and 
make  a  law  for  themselves,  we  must  construe  the 
agreement  that  the  costs  are  to  abide  the  result  in  this 
way:  if  the  plaintiff  succeeds  he  is  to  get  his  costs, 
and  if  the  defendant  succeeds  he  shall  have  them. 


The  plaintiff  has  succeeded  here,  and  is  entitled  to 
full  costs. 

Fitzgerald,  J. — I  should  wish  that  this  case  were 
decided  on  broader  grounds.  If  the  plaintiff  reco- 
vered less  than  £20  he  is  within  the  provisions  of  the 
97th  section  of  the  Common  Law  Procedure  Act  of 
'56.  Whether  that  sum  were  recovered  by  the  judg- 
ment of  the  court  or  by  the  award  of  an  arbitrator,  is 
immaterial,  so  as  the  sum  was  recovered  by  virtue  of 
the  proceedings.  The  plaintiff  's  application  rests  on 
the  construction  of  the  clause,  "  the  costs  to  abide 
the  event  of  the  arbitration  ;w  that  means  the  legal 
result,  as  explained  by  my  brother  Hayes,  the  plain- 
tiff to  get  his  costs  if  he  were  successful,  and  the  de- 
fendant if  he  were  successful.  The  plaintiff  here,  in 
an  action  of  account,  claimed  £109  1 1s.  4d.,  subject 
to  set-off;  and  it  was  provided  in  the  consent  that  the 
Statute  of  Limitations  should  be  no  bar  to  any  claims 
of  set-off  on  the  part  of  the  defendant,  thus  laying 
down  a  rule  which  would  not  prevail  in  an  ordinary 
action.  The  plainfiff  succeeded  in  establishing  his 
claim  to  £  18  10s.,  and  he  is  entitled  to  his  full  costs. 

Rule  accordingly. 

Agent  for  the  plaintiff—  B.  Booth. 
Agent  for  the  defendant— J.  Julian. 


Hil.  Term,  1862. 

Thb  Qukkm  at  tbx  petition  of  Jambs  Gorman  v. 
Matns. — Jan.  27th. 

.Quo  warranto — Towns  Improvement  (Ireland)  Act% 
1854;  17  f  18  Vic  c  103— Right  of  females  to 
vote  at  election  of  Town  Commissioners. 

Election  for  Town  Commissioners  under  above-named 
AcL  Thirty-one  females  voted;  ten  for  the  relator 
and  twenty  for  the  defendant.  Other  votes  objected 
to.  A  rule  nisi  for  an  information  in  the  nature 
of  a  quo  warranto  had  been  obtained,  on  the  grounds 
that  the  election  was  irregular^  illegal,  and  void; 
and  that  the  relator  had  a  greater  number  of  legal 
votes  than  the  defendant  As  the  poll  stood,  the 
flatter  had  a  majority  of  votes.  On  showing  cause, 
held,  that  acquiescence  in  any  illegality  cannot  con* 
fer  a  right  not  allowed  by  law. 

An  election  for  two  town  commissioners  for  the  Glaa- 
tule  ward  of  the  township  of  Kingstown,  was  held  on 
the  15th  of  October,  1861,  before  George  Pen-in, 
under  the  provisions  of  the  Towns  Improvement  (Ire- 
land) Act,  1854.  The  poll  was  declared  as  follows: 
—J.  Crosthwaite,  85;  R.  Mayne,  77;  James  Gor- 
man, the  relator,  75 ;  and  E.  Murphy,  70.  Thirty- 
one  females  had  voted  at  the  election — ten  for  the  re- 
lator, and  twenty-one  for  Mayne.  The  relator  ob- 
jected to  these  votes  as  illegal;  and  he  also  alleged 
that  eleven  persons  had  voted  who  had  not  been 
twelve  months  in  possession ;  that  two  joint  occupiers, 
not  qualified,  had  voted;  and  also  five  other  persons 
disqualified  for  various  reasons,  had  voted;  making  in 
all  thirty-nine  illegal  votes  for  the  defendant:  and 
that  after  striking  off  the  ten  female  votes  recorded 
for  him  he  would  have  a  majority  of  legal  votes  over 
both  Crostwaite  and  Mayne.  A  scrutiny  was  de- 
manded on  the  day  of  the  election,  but  it  was  refused. 
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A  notice  to  hold  a  scrutiny  wan  served  on  Mr.  Perrin 
same  day;  and  a  letter  repeating  the  demand  was 
written  to  him  next  day,  bat  without  effect.  On  the 
1st  of  November  notice  was  served  on  Mayne  to  va- 
cate the  office  of  town  commissioner.  He  had  sab- 
scribed  the  declaration  on  the  21st  of  October.  A 
rule  nwt,  as  mentioned  above,  had  been  obtained  in 
Michaelmas  term  by  the  relator. 

Whiteside,  Q.  ft,  and  McDonough,  Q.  ft,  now 
showed  cause. — Ladies  were  entitled  to  vote  at  the 
elections  under  the  17  &  18  Via  103.  They  are  com- 
prised in  the  qualification  for  electors,  section  22. 
They  are  not  excluded  by  the  Act.  The  relator  had 
availed  himself  of  similar  votes;  and  he  was  stopped, 
by  his  acquiescence  at  the  time  of  the  election,  from 
afterwards  questioning  their  legality — Bex  v.  Parhyn 
(1  Barnwell  and  Adolphus,  690).  Two  questions  are 
to  be  put  to  electors  at  the  poll — Are  you  the  person 
named  in  the  rate-book,  and  have  you  already  voted; 
and  if  answered  in  the  affirmative,  the  party  rated  to 
the  necessary  amount  is  entitled  to  vote.  The  court 
will  not  disturb  votes  that  have  been  acquiesced  in — 
Rex  v.  Parry  (6  Adolphus  &  Ellis,  810);  The  Queen 
Y.John  Campbell  (2  Irish  Com.  Law,  391,  note);  The 
Queen  v.  Greene  (2  Gale  and  Davison,  24) ;  Queen 
v.  Preece  (5  Queen's  Bench,  94).  The  word  person, 
iu  section  22  of  the  Act,  includes  females;  for  no 
word,  except  the  word  male  only,  shall  be  construed 
to  exclude  them.  Section  1  (glossary)  and  the  lan- 
guage of  the  statute  is  peculiar  where  a  right  is  con- 
ferred on  a  male  only — 3rd  A  4th  Vict.,  cap.  108. 
[Chief  Justice — it  is  objectionable  to  refer  to  another 
statute  when  the  construction  is  to  be  had  from  the 
statute  itself.]  Females  are  included  in  the  parties 
liable  to  rate;  if  they  be  not  expressly  excluded,  and 
that  a  question  arises  as  to  their  being  included,  refe- 
rence mudt  be  had  to  the  glossary.  The  word  occu- 
pier is  applied  alike  to  those  liable  to  rate — section  60, 
and  to  those  entitled  to  vote — section  22. 

Armstrong,  Serjeant  (with  htm  Kernan,  Q.ft,  and 
Coffey%  contra)— Women  cannot  vote,  for  occupier  in 
the  statue  means  male  occupier,  as  householder  means 
male  householder.  Ladies  are  not  ecclesiastics  nor 
magistrates;  bnt  if  they  be  entitled  to  vote  nnder  this 
Act  for  the  election  of  commissioners,  there  is  nothing 
to  prevent  a  lady  sitting  as  a  magistrate.  17  &  18 
Vic,  sections  I,  6,  7,  22,  Ac.,— Rex  v.  Stubbs  (2 
Term  Reports,  395).  A  woman  can  vote  for  a  poor- 
law  guardian  though  she  cannot  be  herself  a  guardian 
— Queen  v.  Campbell  (2  Irish  Common  Law,  391* 
note).  The  quo  warranto  should  go  in  this  case  on 
the  authority  of  Rex  v.  Carter  (Cowper's  Reports, 
58). 

Lefrot,  O.  J. — In  this  case  the  question  is  on  the 
construction  of  the  Towns  Improvement  Act,  and  it 
affects  the  constituency  of  every  town  in  Ireland  where 
the  Act  applies.  It  has  been  said  that  there  should 
be  no  enquiry  in  this  case,  because  the  party  at  whose 
instance  this  case  has  been  brought  forward  has 
availed  himself  on  a  former  occasion  of  votes  similar 
to  these  he  here  objects  to.  It  would  be  a  very  ques- 
tionable ground  for  our  deciding  in  the  matter  of  a 
legal  right  that  there  had  been  acquiescence  on  the 
part  of  some  other  party.  Bat  how  acquiescence  can 
give  a  legal  right  it  is  difficult  to  couceive.    In  the 


cases  referred  to  in  which  that  rule  was  acted  on  the 
nature  of  the  facts  involved  no  legal  difficulty.  This 
is  a  case  of  too  mnch  importance  to  be  decided  by  a 
reference  to  other  cases.  We  do  not  go  beyond  the 
Act  itself  in  deciding  on  its  construction;  and  all  the 
constituencies  that  are  affected  by  it  will  have  an  op* 
portunity  of  obtaining  a  decision  which  will  settle  this 
case  and  all  other  similar  ones. 

O'Bribh,  J— It  is  absurd  to  say  that  the  circum- 
stances of  acquiescence  at  a  previous  election  at  which 
both  the  candidates  availed  themselves  of  illegal  votes, 
should  prevent  one  of  them  now  questioning  the  lega- 
lity of  an  election  where  there  are  questions  affecting 
the  legality  of  the  votes.     The  quo  warranto  is  to  go. 

Hates,  J.— This  is  not  a  case  in  which  we  should 
refuse  the  quo  warranto. 

Fitzgerald,  J. — Some  of  the  cases  cited  in  argu- 
ment establish  that  a  party  may  by  acquiescence  or 
by  his  own  conduct  disentitle  himself  to  raise  ques- 
tions as  to  form  or  practice;  but  no  authority  has 
been  given  to  show  that  when  a  party  is  disqualified 
by  law  any  acquiescence  can  give  die  right  by  law  not 
allowed.  On  the  other  question  I  shall  give  no  opi- 
nion. I  am  not  prepared  to  say  that  ladies  cannot 
vote  at  such  an  election.  If  we  were  pressed  to  decide 
that  question  we  should  only  be  sending  a  case  to  be 
tried,  prejudicing  it  beforehand. 

Rule  for  quo  warranto  accordingly. 

Agents  for  the  relator — Kernan  sad  Tracy. 
Agent  for  the  defendant— P.  J.  Mayne. 


tfottrt  of  $roftate* 

(Retort*!  by  W.  R.  Miller, B^LLO,  Barrtottr.aULew.3 

Dayidsoh  v.  Woods  and  wife. — April  23. 

Practice — Peremptory  exception — Petition. 

Objections  to  the  interest  of  caveators  should  now  be 
raised  by  petition,  and  not,  as  in  the  Prerogative 
Court,  by  peremptory  exception, 

Dr.  Ball,  Q  C,  moved  for  the  directions  of  the  court 
as  to  the  mode  of  trying  the  matters  pnt  in  fesae  by 
the  peremptory  exception  and  plea.  There  had  been 
lately  a  suit  in  this  court  respecting  the  validity  of  the 
will  of  Dr.  Colvan,  late  of  Armagh,  deceased*  in  which 
Davidson,  the  plaintiff  here,  was  the  plaintiff,  and  the 
deceased's  widow,  Mrs.  Colvan,  was  defendant,  and  in 
which  persons  named  Ker  were  cited  as  next  of  kin, 
and  also  a  person  as  heir-at  law.  That  case,  when  at 
trial,  was  compromised,  and  by  conseut  a  verdict  was 
found  for  the  plaintiff,  in  favour  of  the  will.  Shortly 
after  the  verdict,  and  before  final  judgment,  the  pre- 
sent defendants  caused  a  caveat  to  be  lodged,  which 
was  duly  warned,  and  an  appearance  was  then  entered 
for  the  defendants,  stating  that  Mrs.  Woods  was  cousin- 
german  and  one  of  the  next  of  kin  of  the  deceased. 
To  that  appearance  the  plaintiff  filed  a  peremptory  ex- 
ception, alleging  that  Mrs.  Woods  was  not  next  of 
kin,  but  that  the  Kers,  as  nephews  aud  nieces  of  the 
deceased,  were  his  next  of  kin,  and  had  been  duly 
cited,  and  stating  the  verdict  which  was  had;  and  it 
also  relied  on  the  fact  that  the  defendants,  though  not 
cited,  were  aware  of  the  suit,  and  th»t  the  Kers  .had 
been  cited,  and  that  the  defendants  were  therefore 
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bound  by  the  verdict  in  that  suit  To  this  the  de- 
fendants pleaded  that  the  Kers  were  not  of  kin  to  the 
deceased,  as  their  father  was  illegitimate,  and  therefore 
not  a  brother  (as  alleged)  of  the  deceased,  and  that 
they  were  not  cited  in  the  former  suit,  and  were  not 
parties  or  privy  to  the  compromise,  which  was  fraudu- 
lent as  to  them;  and  then  relied  on  the  circumstances 
which,  it  was  alleged,  made  it  fraudulent  and  void. 
Counsel  sited  several  authorities  to  show  that  the  de- 
fendants were  bound  by  the  verdict,  amongst  them 
Hadcliffv.  Barnes  (8  Jur.  N.S.  330),  where  the  ob- 
jection was  raised  by  petition,  and  affidavits  were  filed 
in  answer. 

Dr.  Miller,  for  the  defendants,  objected  to  the  case 
being  discussed  before  affidavits  were  filed. 

Kkatinge,  J. — Nothing  is  said  in  the  rules  about  a 
peremptory  exception,  except  so  far  as  they  provide 
that  the  former  practice  in  the  Prerogative  Court  is  to 
be  followed  where  not  otherwise  provided  for;  but  as 
it  appears  from  the  case  which  has  been  mentioned 
that  in  England  the  matter  was  raised  by  a  petition 
and  not  an  exception,  I  think  it  is  desirable  to  have  a 
uniformity  of  practice,  and  I  therefore  suggest  that  the 
case  should  stand  over  for  the  purpose  of  allowing  the 
plaintiff  to  file  a  petition  to  be  verified  by  affidavit,  and 
the  defendants  then  to  answer  by  affidavits. 

This  having  been  consented  to,  the  case  accord- 
ingly stood  over*  the  costs  already  incurred 
to  be  costs  in  the  cause. 


Thomas  Bill,  plaintiff;  the  Attorney-Genual 

AND  OTHERS,  DEFENDANTS.— 26th  April. 

Incorporation  of  revoked  will  by  reference  in  a  subse- 
quent codicil* 

A  testator  made  a  will  of  the  10th  Sept.  1819,  and  by 
another  of  the  6th  Nov.  1819*  expressly  revoked  it; 
and  by  a  codicil  to  it  of  the  same  day,  after  giviny 
his  property  (subject  to  annuities)  to  his  nephew, 
added,  "trusting  to  his  performance  of  my  wishes 
contained  in  a  will  signed  at,  $c%  on  the  10th  Sept. 
1819,  and  which,  if  I  live  and  perfect  by  legal  ad- 
vice, I  intend  to  be  my  last  wilL"  Held,  that  the 
earlier  will  was  thereby  incorporated,  and  should 
form  part  of  the  probate,  as  together  with  the  other 
will  and  codicils  forming  the  last  will  of  the  tes- 
tator* 

This  was  a  demurrer  filed  by  the  plaintiff  to  the  plea 
filed  by  the  Attorney-General.  The  declaration  of  the 
plaintiff  propounded  a  will  of  the  late  Daniel  Lyons,  a 
lieutenant-col.  in  the  East  India  Company's  service, 
bearing  date  the  5th  Nov.  1819.  with  two  codicils; 
the  first  codicil,  the  5th  Nov.  1819,  and  the  second, 
the  12th  Nov.  1819,  as  together  forming  his  last  will 
The  plaintiff  was  one  of  the  executors  named  in  the 
said  will,  which  contained  a  clause  of  revocation  of  all 
former  wills.  The  plea  of  the  Attorney-General  al- 
leged that  the  said  will  and  two  codicils  did  not  toge- 
ther form  the  last  will  of  the  testator,  as  he  had  pre- 
viously made  another  will,  dated  the  10th  September, 
1819*  containing  (inter  alia)  bequests  for  charitable 
purposes,  copies  of  which,  and  of  the  will  of  5  th  Nov. 
181%  and  the  said  two  codicils  of  the  5th  Nov.  1819, 
and  12th  Nov.  1819*  were  respectively  lodged  in  the 


Registry.*  And  that  althongh  the  will  of  the  5th 
Nov.  1819,  did  contain  a  clause  of  revocation  of  all 
former  wills,  yet,  that  the  said  testator  had,  by  his 
codicil  of  the  5th  Nov.  1819,  incorporated  the  said 
will  of  the  10th  September,  1819*  with  the  said  codi- 
cil of  the  5th  Nov.  1819;  and  that  thereby  the  said 
will  of  the  10th  September,  1819,  became,  and  now 
is,  a  part  of  the  said  testator's  last  will,  and  ought  to 
be  admitted  to  probate  together  with  the  several  other 
testamentary  instruments  mentioned  in  the  said  de- 
claration; and  that  by  reason  of  the  said  charitable 
bequests  contained  in  the  said  will  of  the  10th  Sept, 
1819,  the  Attorney-General,  on  behalf  of  her  Majesty, 
was  interested  and  entitled  to  propound  the  same  for 
probate.  To  this  plea  the  plaintiff  filed  a  general  de- 
murrer. The  will  of  the  I  Oth  September,  1919, 
made  at  Almorah,  in  India,  gave  and  devised  to  Lieu- 
tenant M.  Mulkern,  John  Mulkern,  Robert  and  Thomas 
Bell,  all  testator's  mouey,  securities  for  money,  goods, 
chattels,  estates,  and  effects  of  what  nature  or  kind 
soever  in  trust,  that  when  a  certain  sum  deposited  in 
bis  agent's  hands  at  Calcutta,  should  amount  to 
12,000*.,  it  should  be  remitted  to  his  executors  to  be 
by  them  lodged  in  the  National  Bank,  Dublin,  to  be 
disposed  of  as  he  directed.  Then  followed  directions 
to  pay  numerous  legacies  and  annuities  to  a  variety  of 
charitable  institutions  in  and  about  Dublin,  and  else- 
where in  Ireland,  and  then  be  expressed  his  intention 
of  purchasing  with  his  personal  property,  exclusive  of 
the  said  charitable  gifts,  a  small  landed  estate,  which 
should  be  entailed  and  inherited  by  his  nephew,  Tho- 
mas Bell  and  his  lawful  heirs,  on  condition  of  assqm-. 
ing  the  testator's  sirname  and  professing  the.  Protes- 
tant religion,  and  conforming  to  the  terms  of  his  wilL 
In  default  of  which  it  was  to  go  over;  and  he  then 
gave  minute  directions  for  the  cultivation  and  manage- 
ment of  the  said  estate,  and  for  the  support  of  indus- 
trial schools,  &c,  thereon,  and  in  the  event  of  his 
not  surviving  to  purchase  the  said  estate,  be  then  gave 
several  annuities  to  various  relatives,  and  then  he  ap- 
pointed his  said  trustees  also  executors.  The  will  of 
the  5th  Nov.  1819,  made  at  Roderpore,  in  India,  gave 
the  estates  and  all  testator's  property  to  the  fonr  trus- 
tees named  in  the  former  will,  and  another,  a  brother- 
in-law,  Thomas  Bell;  and  the  trusts  were  to  pay  an- 
nuities and  legacies  to  various  relatives  and  other 
persons,  and  appoint  the  said  five  persons  executors, 
and  revoked  all  former  wills.  No  charitable  gifts  were 
mentioned  in  this  wilL  By  a  codicil  of  the  same  date, 
and  on  the  same  paper,  he  gave  a  legacy  to  a  Hindoo 
in  his  service,  and  directed  some  of  the  annuities  to 
some  of  his  relatives  to  accrue  to  the  survivors,  and 
then  went  on,  "  I  give,  bequeath,  and  devise  all  and 
every  part  of  my  fortune,  real  and  personal,  to  my 
nephew,  Thomas  Bell,  or  his  heirs,  trusting  to  his  per- 
formance of  my  wishes  contained  in  a  will  signed  at 
Almorah,  in  the  province  of  Eamnon,  on  the  10th 
September,  1819,  and  which,  if  I  live  and  perfect  by 
legal  advice,  I  intend  to  be  my  last  will  and  testa- 
ment." The  codicil  of  the  12th  Nov.  1819,  merely 
directed  that  such  goods  and  chattels  as  were  unpro-  ' 
vided  for  in  his  will  should  be  sold,  and  the  amount 
thereof  he  gave  to  his  elder  brother,  Martin  Lyons. 
The  testator  died  on  the  15th  Nov.  1819. 

1      Vide  ante  p.  127,  a?  to  the  motion  made  respecting  the 
form  of  tl  e  plea,  which  was  amended  at  there  ordered. 
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F.Johnson  uid  Dr.  Ball,  Q.C.  (DrJdoyd  with  them) 
in  support  of  the  demurrer — The  will  of  1 0th  Sept  1819* 
cannot  be  admitted  to  probate.  It  did  exist,  bat  was 
expressly  revoked.  The  revocation  is  complete — the 
will  of  5th  Nov.  1819,  not  only  revokiug,  bat  declar- 
ing that  it  is  his  last  will;  and  if  the  prior  will  shook! 
bo  admitted  to  probate,  the  inconsistency  arises,  that 
in  the  probate  will  appear  a  will  both  revoked  and 
also  revived.  The  cases  as  to  incorporation  are  divis- 
able  into  two  classes.  First,  documents  not  testamen- 
tary, as  deeds,  <fcc.  Secondly,  documents  which, 
though  testamentary,  are  imperfectly  executed  An 
instrument  revoked  cannot  be  revived  except  by  a  co- 
dicil executed,  as  is  mentioned  in  the  22nd  section  of 
1  Vict  c  26.  Besides,  the  words  used  in  the  codicil 
are  conditional,  and  indicate  a  deliberate  intent  to  do 
some  other  act  "  If  I  live  and  perfect  by  legal  ad- 
vice," &o,  show  that  the  testator  intended  to  do  some 
other  *&— Roberts  v.  Roberta  (31  L.  J.,  Prob.,  46); 
J  arm.  on  Wills,  83.  In  the  goods  of  Jamie*  Gordon 
Duff  (4  Notes  of  Gases  474),  the  revocatory  clause 
was  qualified;  and  in  the  clause  the  reference  was  to 
the  other  document,  so  excepting  it  and  preserving  its 
vitality.  The  two  wills  are  here  quite  inconsistent 
and  cannot  be  in  the  same  probate.  The  trustees  are 
not  the  same.  In  the  first,  the  trust  is  to  pay  imme- 
diate annuities  to  charities;  in  the  second,  to  pay  an- 
nuities to  brothers  and  sisters,  which  probably  would 
absorb  all  the  funds.  The  words  of  reference  might 
only  refer  to  a  particular  passage  in  the  will — Black- 
wood v.  Darner  (3  PhilL  45  a) 

George  Waiters  and  the  Solicitor-General  (Dr. 
Toumsend  with  them)  for  the  Attorney-General, — 
The  will  of  10th  September,  1819,  is  entitled  to  pro- 
bate. In  all  the  cases  as  to  incorporation  the.  only 
requisites  are,  that  the  document  must  have  been  in 
existence  at  the  time  of  the  execution  of  the  will  or 
codicil  incorporating  it,  and  that  it  be  clearly  identi- 
fied as  the  only  one  answering  the  description— Shel 
don  v.  Sheldon  (1  Bob.  81);  Allen  v.  Maddocke  (1 1 
Moo.  P.  C.  427);  Goods  of  Countess  of  Durham  (3 
Curt  57X  in  which  the  will  of  the  late  Earl  was  in- 
corporated with  that  of  his  Countess;  Goods  of  Gor- 
don Duff  (4  Notes  of  Cases,  474) ;  Goods  ofPewtner 
(ib.  479) ;  Goods  of  Darby  (ib.  427) ;  Carty  v.  Evans 
(not  reported),  in  the  Rolls  Court  in  Ireland;  Newton 
v.  Newton  (6  Ir.  Jur.  N.  S.  26 1) ;  Forbes  v.  Johnson 
(3  PhilL  614);  Barwick  v.  MulUngs  (2  Hag.  225). 
This  is  not  a  case  within  the  Wills  Act,  but  if  it  were 
the  codicil  shows  a  dear  intention  to  revive  the  will. 

Dr.  Walshe  {Orpen  and  Walker  with  him)  for  the 
other  parties,  were  not  called  on. 

Cur.  adv.  vulL 

May  3. — Kkatinob,  J.— His  lordship  having  re- 
ferred to  the  several  wills  and  codicils,  and  to  their 
respective  provisions,  said  that  the  will  of  the  10th 
September,  1819,  was  expressly  revoked  by  the  will 
of  5  th  Nov.  1819;  and,  if  there  were  nothing  more, 
the  first  would  clearly  not  be  entitled  to  probate.  The 
question,  however,  arises  on  the  first  codicil  to  the 
second  wilL  The  second  will  is  very  short,  and  deals 
with  only  a  certain  portion  of  the  bequests  contained 
in  the  first  will  By  the  first  will  the  testator  also 
gave  to  several  members  of  his  family,  annuities  for 
life.  The  second  will  omitting  the  charitable  bequests 
and  the  matters  respecting  the  purchase  of  the  estate, 


goes  over  the  same  annuities  for  his  relations,  and  has 
a  clause  of  revocation;  and  there  is  enough  on  the 
face  of  it  to  lead  to  the  presumption  that  the  deceased 
did  not  mean  that  it  should  be  considered  as  final.  He 
begins  by  giving  to  his  trustees  all  his  property  M  for 
the  following  purposes,"  and  then  they  are  to  give 
certain  annuities  to  several  members  of  his  family. 
But  there  is  no  disposition  of  the  corpus  of  his  pro- 
perty; and  we  have  on  the  same  day,  and  on  the  same 
paper,  the  first  codicil  added  to  it    It  is  short,  and 
commences,  u  In  addition  to  the  bequests,"  dc  (vis., 
which  he  had  made  in  the  will)  he  provides  for  the 
case  of  survivorship  amongst  his  relatives;  and  after 
all  should  die  he  devises  ail  to  his  nephew,  Thomas 
Bell,  "  trusting  to  his  performance  of  my  wishes  con- 
tained in  a  will  signed  at  Almorah,  on  the  10th  Sep- 
tember,  1819,  and  which,  if  I  live  and  perfect  by 
legal  advice,  I  intend  to  be  my  last  will  and  testa- 
ment"   He  died  a  few  days  after  the  execution  of 
that  codicil,  and  did  nothing  to  perfect  the  first  will; 
and  now  the  question  is,  whether  the  clause  of  revo- 
cation in  the  will  of  the  6th  Nor.  1819,  is  not  so 
qualified  and  restricted  by  the  words  of  the  codicil  of 
the  same  day  as  to  set  up  the  first  will,  save  so  far  as 
there  may  be  an  express  revocation  of  any  bequests 
in  it,  by  special  and  inconsistent  bequests  in  the  will 
and  codicil  of  Nov.    At  the  close  of  the  argument  I 
intimated  that  I  bad  no  doubt  about  the  point,  but  the 
parties  having  desired  to  hear  my  judgment  I  allowed 
the  case  to  stand  over;  but  of  the  law  I  entertained 
no  doubt    This  court  is  not  a  court  of  construction, 
except  in  some  exceptional  cases.    Now  if  the  firs? 
codicil  had  said,  u  I  expressly  declare  that  my  nephew 
is  to  establish  the  several  charitable  bequests  men- 
tioned in  the  first  will,"  no  one  could  argue  that  I 
could  refuse  to  introduce  the  first  will  intu  the  pro- 
bate.   But  though  the  codicil  does  not  give  legacies 
expressly,  still  it  uses  language  which  in  a  Court  of 
Equity  is  held  equivalent  thereto.    I  give  no  opinion 
here  whether  the  language  used  creates  a  trust  but  I 
have  to  see  that  the  court  of  construction  shall   have 
on  the  probate  everything  necessary  to  enable  it  to 
form  a  correct  judgment.    The  law  is,  that  if  a  docu- 
ment is  so  described  in  a  will — even  untruly,  or  erro- 
neously, or  inaccurately — as  that  the  court  can  arrive 
at  what  it  was,  if  it  was  in  existence  at  the  time  of 
making  the  will  and  is  capable  of  identification,  it  is 
entitled  to  probate.    There  is  no  controversy  here 
that  this  will  of  the  the  10th  September,  1819,  is  the 
document  referred  to.    The  plea  alleges  it  is,  and  the 
demurrer  admits  it    The  authority  cited  of  Sheldon 
v.  Sheldon  (1  Bob.  81)  is  very  much  In  point  There, 
at  p.  86,  the  eminent  ecclesiastical  judge,  Dr.  Lush- 
ington,  says,  "Let  as,  then,  look  back  to  original 
principles.     There  is  a  well-known  and  established 
distinction  between  wills  of  real  and  personal  estate, 
which  throws  some  light  on  the  subject   If  the  courts 
of  law  or  equity  wished  to  know  what  real  property  a 
testator  had  devised,  and  in  what  manner,  they  looked 
to  the  original  instruments  themselves.   If  they  wished 
to  be  informed  as  to  the  bequests  of  personal  estate, 
they  taked  to  the  probate  of  those  instruments,  and 
never,  I  believe,  to  any  other."    If  that  be  true,  and 
if  I  now  refuse  to  allow  the  first  will  to  form  part  of 
the  probate,  the  courts,  in  a  suit  where  personal  pro- 
perty only  was  Involved,  could  not  look  at  the  first 
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will;  and  now,  perhaps,  if  real  estate  were  involved, 
.courts  of  law  or  equity  could  not  look  at  anything  ex- 
cept what  was  here  decreed.  Bat  that  is  not  necessary 
for  me  to  consider  now.    Dr.  Lnshington,  in  that  case, 
refers  to  the  ease1  of  Dillon  v.  Harris  (4  Bligh,  N.S., 
342),  and  at  page  89  says,  "  If  a  party  refers  to  a 
ralid  deed,  and  directs  that  his  property  should  be 
settled  on  similar  trusts,  then  there  is  a  title  to  pro- 
bate, and  if  there  be  litigation  there  is  also  necessity, 
for  I  have  yet  to  learn  how  a  court  of  law  could  give 
effect  to  such  a  will,  unless  the  instrument  formed  part 
of  the  probate.*1    Now  the  case  in  The  Goods  of 
James  Gordon  Duff  (A  Notes  of  Ca.  474)  is  quatuor 
pedibus  with  the  case  before  the  court.    There  the 
words  of  revocation  ceased  to  be  operative  as  to  the 
earlier  document,  and  it  was  held  to  form  part  of  the  ' 
probate,  to  enable  the  executors  to  act  on  the  provi- 
sions contained  in  it,  if  necessary.    The  meaning  of 
the  codicil  here  is  clear,  via.,  I  have  a  former  will,  and 
I  intend,  if  I  live,  to  send  it  to  my  counsel  to  be  put 
into  legal  form,  that  all  my  property  is  to  be  governed 
by  it,  but  if  I  die  before  that  is  done,  then  my  will  is 
to  be  the  will  of  the  5th  November,  1819,  and  the 
codicil,  but  my  nephew  is  to  take  the  property  on  the 
express  condition  of  carrying  into  execution  my  inten- 
tion as  expressed  in  that  earlier  document.     I  am,  in 
effect,  asked  to  strike  out  the  paragraph  I  have  referred 
to  in  the  codicil,  for  it  would  be  quite  inoperative  un- 
less I  grant  probate  of  the  first  will.    I  give  no  opinion 
on  the  construction  of  the  words  of  recommendation, 
and  perhaps  there  may  be  great  difficulty  in  carrying 
them  out.     The  court  may  think  that  the  testator  in- 
tended all  his  charities  to  be  carried  out,  including  his 
^directions  as  to  his  agricultural  estate,  or  may  perhaps 
think  that  some  of  them  are  too  uncertain,  and  that 
as  to  some  no  decree  could  be  made;  hut  I  have  nothing 
to  do  with  those  things.    One  executor  here  has  insti- 
tuted the  suit  as  plaintiff  and  he  alleges  the  will  of 
5th  November,  1819,  and  the  two  codicils  mentioned 
in  the  declaration.     The  other  executors  put  in  pleas 
adopting  the  plaintiff's  case,    .  The  Attorney-General 
pleads  the  facts  to  establish  that  this  is  the  identical 
paper  referred  to,  and  should  be  incorporated.    That 
binds  the  plaintiff  who  has  demurred,  and  the  Attorney- 
General  must,  in  this  suit,  have  judgment  and  his  costs, 
to  be  paid  (being  *  public  officer;  by  the  plaintiff  di- 
rectly, he  to  have  them  over  out  of  the  estate ;  but  the 
averments  in  the  plea  do  not  bind  the  other  defendants, 
and  if  my  judgment  is  not  acquiesced  in,  the  Attorney- 
General  would  have  to  institute  a  suit  against  those 
parties  to  have  the  earlier  will  established,  but  by  a 
consent  now  the  matter  could  be  finally  arranged  if 
all  parties  are  satisfied  with  the  judgment.    The  de- 
murrer, however,  must  be  overruled. 

The  parties  then  consented,  and  the  further  pro- 
ceedings were  stayed,  all  parties  to  have  their  costs  out 
of  the  estate,  the  plaintiff  and  the  other  executors,  if 
they  please,  to  apply  for  probate  in  common  form. 


Masst  p.  Pxnnxpathxb— Jfoy  1. 

Practice — Heir-at-law  of  decerned  testator  a  lunatic 

~Nct  found  so  by  inquisition. 
When  the  heir-at-law  of  a  testator  is  a  lunatic,  but 
not  found  so  by  inquisition,  ana)  is  an  inmate  of  an 


asylum,  and  the  executor  or  other  party  desires  to 
prove  the  will  in  solemn  form,  and  service  of  a  cita- 
tion on  the  heir-at-law,  had  by  order  of  the  court  been 
had  on  himself  and  also  his  mother  and  the  keeper 
of  the  asylum,  the  court  unit  permit  the  case  to  go  to 
trial,  serving  the  order  for  trial,  and  aU  further 
orders,  and  all  notices  in  the  case  in  the  same  way 
as  already  directed  as  to  the  citation. 
Dr.  Lindsay  moved  that  the  mode  of  trial  of  this 
case  should  be  directed.  The  case  was  for  the  pur- 
pose of  proving  in  solemn  form  the  will  of  the  de- 
ceased, who  had  been  both  deaf  and  dumb.  By  an 
order  of  the  19th  February,  1 862,  service  of  a  citation 
on  the  heir-at-law  was  directed  to  be  served  on  the 
defendant  himself  and  his  mother,  and  also  on  Dr. 
Forbes  Winslow,  the  proprietor  of  the  lunatic  asylum 
in  which  the  heir-at-law  was  living.  He  was  alleged 
to  be  a  lunatic,  but  no  inquisition  bad  been  had,  and 
no  committee  of  his  person  or  estate  had  been  ap- 
pointed. In  the  Court  of  Chancery  a  guardian  ad 
litem  is  appointed  to  defend  for  an  alleged  lunatic,  and 
the  general  rule  in  England  is  to  appoint  the  solicitor 
to  the  suitor's  fund  the  guardian  ad  litem— Charlton 
v.  West  (4  L.  T.f  N.S.  455);  Mauleverer  v.  Warren 
(2  Jones  Eq.  Ex.  47);  Moore  v.  Platel  (7  Beav.  583). 
In  the  Landed  Estates  Court  the  Act  21  &  22  Vict, 
c.  72,  s.  73,  provides  expressly  for  such  a  case.  In 
the  law  courts  the  practice  is  laid  down  as  to  the  ser- 
vice on  alleged  lunatics  of  writs  of  ejectment,  and  ser- 
vice on  themselves  is  held  sufficients— 2  Archb.  Pr. 
963;  Doe  v.  Roe  (9  DowL  P.  C.  844).  As  to  cases 
of  contracts,  service  was  substituted  on  the  physician 
of  the  asylum  in  which  the  alleged  lunatic  was— 
Wilmot  v.  Marmion  (8  Ir.  L.  R.  224).  The  65th 
section  of  the  Probate  Act,  and  56th  rule,  provide. as 
to  the  proper  service  of  heirs-at-law,  but  no  provision 
is  made  as  to  lunatics. 

Keatinqe,  J.— Either  I  have  the  jurisdiction  or  I 
have  it  not,  and  I  am  disposed  to  say  that  1  have,  and 
my  order  will  not  give  me  jurisdiction  if  I  have  it  ntt. 
There  is  no  saving  in  the  Probate  Court  of  such  cases 
as  this,  and  it  leaves  the  court  to  act  as  it  may  deem 
right  I  will,  therefore,  order  the  cause  to  be  tried 
before  the  court  itself,  serving  a  copy  of  this  order  and 
of  all  further  orders  in  the  case,  and  of  all  notices  of 
all  further  proceedings  to  be  from  time  to  time  made 
on  the  defendant  Richard  Pennefather,  and  also  on  the 
persons  mentioned  in  the  order  of  the  19th  February, 
1862. 

In  the  goods  op  Amadee  de  Morut,  deceased, 
intestate. — May  3. 

Practice — Administration  Bond — Assignment  of— 
Conditional  order. 

The  court  will  only  give  a  conditional  order  for  the 
assignment  of  an  administration  bond  to  be  put  in 
suit  against  euretiesr  unless  notice  of  motion  has  been 
given* 

Dr.  Toumsend  moved  on  behalf  of  Charles  Baury,  a 
plaintiff  in  Chancery,  who  was  directed  by  Master 
Murphy  to  do  so,  for  an  assignment  of  the  administra- 
tion bond,  to  be  put  in  suit  against  the  sureties.  The 
affidavits  folly  stated  the  necessity  for  the  assignment, 
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bat  no  notice  of  this  motion  had  been  given  to  the 
sureties. 

Keatinok,  J.— In  these  eases  I  will  only  give  a 
conditional  order,  unless  notice  of  motion  has  been 
given,  as  I  can  well  understand  that  the  sureties  may 
have  some  grounds  to  resist  the  motion,  and  ought  to 
be  heard.    Cause  to  be  shown  in  sis  days. 

In  the  goods,  unadmtnistered,  op  John  Haludat, 

DECEASED,  INTESTATE. — May  3. 

Limited  administration  de  bonis  non  during  lunacy  of 
the  original  administrator. 

ft  here  an  administrator  becomes  of  unsound  mind, 
(though  not  Jound  a  lunatuxby  inquisition),  the  court 
wilt  grant  administration  de  bonis  non,  limited 
during  the  lunacy  of  the  administrator,  directing  Vie 
original  letters  of  administration  to  he  impounded, 
and  their  effect  suspended  till  further  order. 

A.  Ormshy  moved  that  letters  of  administration  de 
bonis  non  of  the  goods  of  John  Halliday,  deceased, 
should  be  granted  to  Thomas  Greene,  the  son  in-law 
oi  the  intestate  during  the  lunacy  of  Mr.  Adam  Halli- 
day, a  son,  who  had  already  obtained  general  letters 
of  administration  to  his  father's  goods. — The  affidavit 
stated  the  facts  of  the  lunacy  and  of  no  inquisition 
having  been  had,  and  of  the  necessity  of  a  personal 
representative  of  a  suit  in  Chancery,  and  of  the  Mas- 
ter's directions  to  make  the  application.  Ex  parte 
Evelyn  (1  M.  &  K.  4);  Be  Bincks,  (1  Curt.  286); 
Re  Marshall  (ib.  297);  Be  Philips  (2  Ad.  335.) 

Keatinge,  J— You  are  entitled  to  the  order  yon 
ask.  Accordingly,  let  administration  de  bonis  non  be 
granted  to  the  applicant  of  the  goods  of  the  deceased, 
limited  during  the  lunacy  of  the  administrator,  and  let 
the  original  letters  of  administration  be  brought  in  and 
impounded  in  the  registry,  and  their  effect  be  sus- 
pended until  further  order. 


Coiifioltoatrfc  £tyimbtx. 

Reported  by  W.  B.  Miller,  &*.  LL.D.,  Baxrfettr.at.Law. 

[Before  Hughes,  B. — 22nd  March.'] 

Gibson  v.         ■ 

Practice— Arrest— Barrister — Privilege. 

A  Barrister  attending  the  Taxing  Master  to  explain 
charges  in  costs,  being  fees  paid  to  him  in  a  suit  in 
which  he  was  counsel,  but  not  being  professionally 
instructed  to  make  such  explanation,  is  not  privi- 
leged from  arrest 

Shekleton  moved  that  the  defendant,  a  barrister,  be 
discharged  from  custody  on  the  ground  of  bis  privilege 
from  arrest  on  the  occasion  when  arrested.  The  affi- 
davits to  sustain  the  motion  stated  that  the  defendant 
resided  at  Merrion,  and  had  been  engaged  as  counsel 
in  a  case  in  Chancery  of  Anderson  v.  Fry,  in  which 
case  a  bill  of  costs  was  under  taxation  in  Master 
Reilly's  office,  and  some  of  the  fees  therein  charged  as 
paid  to  the  defendant  had  been  disallowed.  The  de* 
fendant  had  on  several  occasions  attended  at  the  mas- 
ter's office,  in  reference  to  such  charges  in  these  costs, 


bnt  the  defendant  did  not  allege  that  he  had  attended 
professionally,  and  on  the  day  of  the  arrest*  the  1 1th 
March,  be  had  attended  also  in  consequence  of  a  letter 
which  be  stated  he  had  received  from  the  agent  of  the 
attorney,  requiring  him  to  attend,  and  was  arrested  on 
his  returning  home;  but  the  letter  did  not  itself  more 
fully  refer  to  the  matter.  The  affidavit,  in  answer  to 
the  motion,  relied  on  a  deviation,  bnt  the  case  did  not 
turn  upon  that 

Shecldeton,  for  the  motion,  relied  on  the  privilege  of 
counsel,  and  that  though  the  defendant  was  not  hold- 
ing a  brief  on  the  occasion,  yet  be  was  as  counsel 
explaining  the  matter  in  the  cause  in  which  he  was 
retained  as  counsel,  and  of  which  he  was  as  such 
conusant— Bubensteenr. (10  Ir.  C.  L.  R.  386). 

PalleSf  contra. — The  defendant  had  no  privilege. 
The  Law  Courts  were  not  at  the  time  sitting,  and  he 
could  not  be  said,  as  in  the  case  cited,  to  be  attending 
the  courts  in  quest  of  business. 

Hughes,  B. — In  this  case  the  defendant  has  applied 
for  his  discharge  from  arrest  on  the  ground  of  his  pri- 
vilege as  a  barrister.  To  'do  so,  he  must  make  out  a 
cese  that  he  was  professionally  engaged  as  such  at  the 
time  of  the4  attendance,  in  returning  from  which  he 
was  arrested.  It  appears  that  certain  fees  alleged  to 
be  paid  to  the  defendant  were  charged  in  the  costs, 
which  were  disallowed.  He  goes  to  sustain  those 
charges;  that  was  not  the  business  of  a  barrister,  un- 
less he  was  instructed  by  his  solicitor  to  do  so.  And 
the  letter  produced  does  not  amount  to  such  instruc- 
tions, but  is  merely  a  request  to  meet  some  one  on 
some  business,  which  might  refer  to  something  else. 

No  rule,  the  defendant  topay  the  costs  of  the  motion. 


Court  of  Bankruptcy fcCttaolbrtug* 

[Reported  by  John  Lervy,  Kiq.,  BwtUUt-aUaw  3 

[Before  Bebwick,  J. J 

Bi  R.  J*  Parsons. 

Attorney  adjudicated  bankrupt  as  a  bill  broker—' 
Gambling. 

Where  an  attorney  is  adjudicated  a  bankrupt  as  % 
bill  broker,  and  on  coming  up  for  his  final  exami- 
nation, it  appears  that  he  lost  large  sums  by  betting 
on  horse  racing,  his  examination  will  be  adjourned 
sine  die  with  a  view  to  prevent  him  obtaining  his 
certificate. 

The  bankrupt,  who  was  an  attorney,  was  adjudicated 
upon  trading  as  a  bill  broker.  It  appeared  that  be 
was  in  prison,  having  been  arrested  for  a  small  debt, 
and  it  was  stated  that  a  friendly  creditor  filed  a  peti- 
tion in  Bankruptcy  with  a  view  to  obtain  his  release 
from  prison,  and  prevent  him  being  discharged  an  an 
insolvent.  He  now  came  np  for  fioal  examination  as 
a  bankrupt,  and  was  opposed  by  Heron,  Q.  C,  on  the 
ground  of  having  attempted  to  account  for  a  deficiency 
of  £600  by  stating  that  be  lost  it  by  betting  npon 
horse  racing.  He  took  credit  for  other  losses  which 
he  did  not  satisfactorily  vouch,  not  having  kept  regu- 
lar books.  There  was  besides  a  special  ground  of 
complaint  on  the  part  of  Mr.  Laaarns,  a  creditor  who 
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gave  Mm  cash  for  a  bilL  it  was  insisted  that ,|he< 
examination  ought  to  he  adjourned  erne  die.  . 

Merman,  Q.&  for  the  haukrupt,  sety  the  schedule 
had  tan  vouched  ton  reasonable  extend  and  there 
was  oo  ground  whatever, for  aupposing  that  a  full  and, 
true  disclosure  and  discovery  bad  not  been  nude  by 
the  bankrupt  A*  to  the  Question  of  conduct,  he  eflr 
mitted  that  jt  was  not  justifiable,  4tijl  the  examination, 
ought  to  pass,  and  lot  the  certificate  be  suspended  ibr, 
n  reasonable  time;  .that,  be  .thought,  would  meet  {he 
justice  of  the  case. 

Bkrwksl,  J*  said  tbe  case  was  a  painful  one,  and, 


JcDOJcLTHCH^aid— In  this  case,  although  I  had  no 
.jloubt as.  to  the  order  J  should  make,  I  have  held  tbe.  mat- 
ter over;  for  consideration,  as  a  very  important  ques- 
tion is  raised  in  it—namely,  as  to  the  jurisdiction  of 
tbe  jcomt  in  a.  case  where  an  English  trader,  becoming 
.resident,  and  exclusively  resident  in  Ireland,  commits 
an  act  of  bankruptcy  here — is  he  liable  to  be  made  a 
bankrupt  here,  or,  because  his  trade  was  in  England 
exclusively,  has  this  court  ino  jurisdiction  to  deal  with 
such  a. case?  Judge  Berwick,  in  his  very  able  jndg- 
\  ment,  atatea  it  as  his  opinion  (though  not  necessary  to 
bis  judgment,  which,  with  great  clearness,  states  other 


as  regarded  tfa -profession  to  which  the  bankrupt  be*)  substantial  and  plain  grounds),  that,  to  give  this  court 


longed,  a  very  important  one.  .  Xbere  was  no  pro. 
session  .whose  rigifi  integrity  and  moral  conduct  were  ( 
no  absolutely  necessary  as  f that  of  an  attorney  and  *<* 
licitor.    In  the  courses  qf  their  business  the  money  of, 
their  clients  came  into  their  hands;  but  what  safety, 
coold  there  be  for.it  if  the  person  who  received  it  was 
m  gambler,  .betting  large  sums  upon  horse  racing ?    Jt 
wm  a  course  of  conduct  that,  by  way  of  warning, 
ought  to  be  signally  punished.     When  the  case  caoie 
before  him  for  adjudication  he  had  groat  doubt  \hat  Mr- 
Parsons  was  a  trader,  and  be  thought  that  the  bills  be 
discounted  were  incident  to  his.  profession  as  an  attor- 
ney; but  it  was  proved  to  him  that  w,{yn  he  got  bill*  for 


jurisdiction,  there  must  be  a  trading  in  or  to  Ireland, 
although  lie  may  be  exclusively  resident  in  Ireland. 
;Now  I  am  nqt  at  present  able  to  give  .my  consent  to 
this  part  of  Judge  Berwick's  judgment;  and,  if  it  be- 
comes necessary  for  this  court  to  rule  this  matter,  I 
Shall  take  occasion  to  confer  with  him  before  it  becomes 
the  law  of  this  court.  Section  31  makes  the  gronud 
of  exclusive  jurisdiction  to  be  a  trader  residing  or  car- 
rying on  business  exclusively  in  Ireland.  This  cannot 
be  held— both  residing  and  carrying  on  business  in 
Ireland — for  plainly  it  need  not  be  exclusively  in  Ire- 
land—-and  we  must,  to  find  the  limit  asked  to  be  af- 
fixed, seek  it  in  the  title  Hader;  and  I  do  not  at  pro- 


discount  he  got  them  discounted  ;by  other  parties,  de-{  sent  see  that  I  would  be  warranted  in  declaring  that 
dncting  a  brokerage  or  commission  for  himself,  so  that,  trader  in  this  statute  meant  a  trader  in  or  to  Ireland. 
he  was  abjudicated  as  a  bill  broker,  and  now  his  con- ,  Perhaps  it  is  a  very  exceptional  case  where  a  party 
docTma  limler  was  for  the  consideration  of  the  court,  |  exclusively  resides  in  Ireland,  and  who  can  be  a  tra- 


considering  the  vicious  practices  in  which  be  was  en- 
ganjed,  he  thought  it  would  be  violation  of  his  duty  in1 
protecting  the  interests  of  trade  if  he  passed  the  ex- 
amination, and  thus  left  him  at  liberty  to  get  his  cer-> 
tificate  at  some  future  time.     He  would,  therefore,  ad 
joorn  the  examination  sine  die. 


Beforx  Ianch,  J. 

Jte  W*.  Aksxix  Dat* 

Trading  in  or4o  Ireland — Act  of  bankruptcy  in  Ire- 
landr-arrest  of  trader  ■  'petition  far  adjudication, 
by  himself 

The  3\st  sedium  of  the  Irish  bankruptcy  and  insol- 
vency Act,  does" not  mate  it  necessary  that  there 
should  be  a  trading  in  or  to  Irdind,  although,  ihe 
trader  may  be  exclusively  resident  in  Ireland,  to' 
give  the  court  jurisdiction  to  make  him  bankrupt. 
Where  an  JZngftsH  trader  comes  to  Ireland,  fot  the* 
purpose  of  getting  an  adjudication  to  rid  him  of  his 
liabilities^  and  that  adjudication  is  annulled,  foe 
trader  is  then  arrested  at  the  suit  of  a  creditor,  and 
presents  his  own  petition  for  adjudication,  the  court 
will  refuse  to  adjudicate  on  the  same  ground  that 
the  first  adjudication  was  annulled.      '  •   t   : 

Kcrnan,  Q*C  appeared  for  trader. 

PurceU,  for  creditors  opposing  the  adjudication. 


#  See  Jurist,  vol  7,  p.  163.— In  that  case  a  petition  was 
presented  by  a  creditor,  to  make  Mr.  Day,  who  was  an  Eng- 
lish attorney,  bankrupt,  but  the  bankruptcy  was  annulled;  in 
•  t1>e  present  ease  he  comes  before  the  court  on  his  own*  peti- 
tion, in  the  former  case  a  very  able  judgment  was-  daUveted 
by  Judg»  Berwick. 


der  exclusively  in  England  or  elsewhere.  :  Perhaps  the 
only  case  ih  which  that  is  at  all  likely  to  arise  is,  where 
a  party  has  given  np  trade,  and  has  come  to  reside  in 
Ireland.  But,  suppose  that  snob  a  person  has  largt> 
property  here,  and  debts  here,  and  commits  an  act  of, 
bankruptcy  here— and  many  acts  of  bankruptcy  arise 
out  of  the  fact  of  bis  residenoe  here — he  is  liable  to  be 
sued  We,  to  have  execution  against  him  here,  and 
yet  lie  Would  not  be  liable  here  to  the  beneficial  exe- 
cution, according  to  the  rights  of  his  creditors,  which 
bankruptcy  affords,  ft  may  be  a  matter  of  great  im- 
portance to  have  this  point  decided  in  some  case,  mak- 
ing it  an  essential  point  in  the  decision:  and  at  pre- 
sent 1  only  Intend  to  go  to  the  extent  of  saying  that 
I  am  not  oouvtuced  yet  that  the  law  is  so.  The  cases 
cited  do  not  appear  to  me  necessarily  .to. decide  this 
point.  The  cases  do  not  turn  on  tbe  definition  of  tbe 
soft  of  trading  which  is  within  the  statute,  in  addition 
to  a  residence  and  douftcile  in  fcngland,  but  in  respect 
of  trading  simply  in  itself  making  him  liable  to  the 
English  bankrupt  acta  on  hia  being  found  there  as  a 
casual  visitor.  Indeed,  none  of  the  cases  say  that  a 
trading  in  or  to  England  ia»  in  all  cases,  necessary  to 
bring  the  trader  within  the  bankrupt  lawa,  but  only 
negatively  such  a  rnie  is  declared;  and,  indeed,  per- 
haps the  very  conflict  on  these  matters  may  have  led 
to  the  very  distinction  made  as  to  residence  giving  jur- 
isdiction. I  throw  out  these  observations  now,  sug- 
gesting grounds  for  further  consideration  on  this  par- 
ticular point;  and  the  limitation  of  sec.  31  in  tbe  man- 
ner thus  mentioned  is,  in  my  mind,  too  important  to 
be  dealt  wkb  extra-judicially,  as  1  would  do  in  now 
giving  any  decided  opinion.  Judge  Berwick  himself 
stated  what  allowed  that  he  did  not  consider  he  was 
finally  riding  this  point.    In  his  judgment  he  ray 
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carefully  went  through  the  ease  on  the  evidence  before 
him,  arriving  at  the  conclusion  that  the  petitioner  was 
not,  within  the  statute,  exclusively  resident  in  Ireland, 
or,  indeed,  at  all  bona  fide  a  resident;'  and  further) 
that  he  came  over  to  Ireland  with  a  fraudulent  intent 
to  £ass  an  adjudication  for  similar  purposes.  I  can 
hear  no  appeal  from  these  findings,  in  fact,  on  the  mat- 
ter before  him ;  and  it  only  requires  the  reading  of  the 
evidence  referred  to  by  Judge  Berwick  to  make  me 
state  my  willingness  to  abide  by  his  rule.  I  have  only 
to  consider  if  the  fact  of  his  arrest  alters  the  case.  If 
be  was  not  by  residence  within  the  Bankrupt  Act  be- 
fore his  arrest,  I  do  not  think  he  is  so  by  reason  of 
his  arrest;  and  I  cannot,  by  reason  of  his  arrest,  now 
reinstate  an  adjudication  which  was  properly  annulled 
by  reason  of  the  fraud  intended  to  be  worked  out  of  it, 
so  as  now  to  enable  the  parties  to  effectuate  that 
fraud.  I  therefore  refuse  to  adjudicate  this  party  a 
bankrupt 

Attorney  for  Mr.  Day.— Mr.  Perrr. 
Attorney  for  creditor*.— Mr.  Meldon. 


[Before  Berwick,  J.] 

Re  A.  and  B.  arranging  traders. — FA.  1862. 

•   >. 

Jurisdiction.— petition  for  arrangement, — distorting 
creditor  filing  affidavit  of  debt  under  the  1041*  sec- 
tion— irregularity  in  toting  proofs— -application  for 
injunction  to  restrain  creditor. 

Where  a  creditor  proves  his  debt  for  the  purpose  of 

.  voting  against  an  arrangement  which  he  alleges  is 

not  legally  carried,  and  the  arranging  traders  apply 

for  an  order  to  quash  the  affidavit  of  debt,  and  an 

.  injunction  to  restrain  the  creditor  from  proceedings; 
the  court  has  jurisdiction  to  grant  the  application, 
although  the  course  of  proceeding  pointed  out  by  the 
\0ith  section,  is  to  apply  for  an  extension  of  time 
to  pay  or  compound  the  debt,  and  if  such  applica- 
.  Hon  had  been  made,  an  extension  would  have  been 
granted,  beyond  the  time,  for  carrying  out  the  ar- 
rangement Where  mere  irregularities,  not  affect- 
ing the  merits  of  the  case,  take  place  in  the  reception 
of  proofs,  the  court  will  allow  them  to  correct  it  in 
a  subsequent  ex  parte  application  on  the  part  of  the 
arranging  traders.  I 

A.  and  B.  presented  their  petition  to  the  court  under 
the  arrangement  clauses,  and  after  several  meetings, 
the  court  confirmed  the  resolution  of  creditors,  which 
wa«  a  propotml  to  pay  teu  shillings  in  the  pound,  upon  ' 
their  partnership  debts,  same  to  be  paid  by  instalments  ' 
within  twelve  months  from  the  date  of  the  confirma- 
tion of  the  resolution  of  creditors.  There  were  se- 
veral dissenting  creditors,  but  there  was  a  majority 
sufficient  to  carry  the  resolution.  One  of  the  dissen- 
tiug  creditors  who  believed  that  the  resolution  entered 
into  was  not  valid,,  filed  an  affidavit  of  debt  under  the 
104th  section,  with  a  view  to  make  the  traders  bank- 
rupt, or  to  raise  the  question,  as  to  the  validity  of  the 
arrangement.  Upon  the  fourteen  days  (at  the  end  of 
which  an  act  of  bankruptcy  would  be  complete)  being 
ataut  to  expire,  Heron,  Q<C.  obtained  a  conditional 
order,  that  the  proceedings  taken  in  the  conrt  under 
the  104th section  of  "the  Bankrupt  and  Insolvent 


Act,  1857,"  by  J.  B.  Kennedy  (one  of  the  dissenting 
creditors)  against  the  said  A.  and  Bn  by  fifing  an  a£- 
fidavit  in  this  court  on  foot  of  the  debt  of  the  said  J. 
B.  Kennedy,  proved  in  the  matter  of  the  said  peti- 
tion, be  stayed  and  quashed,  and  that  the  said  James 
Birch  Kennedy  be,  and  he  is  hereby  restrained  from 
filing  any  petition  of  bankruptcy  against  the  said  A. 
and  R,  or  either  of  them  unless  cause  be  shewn  to  the 
contrary,  within  fourteen  days  from  service  of  this  or- 
der upon  the  said  James  B.  Kennedy."    As  cause 
against  this  order  affidavits  were  filed  which  raised  the 
points  on  which  the  creditor  relied  as  to  the  invalidity 
of  the  arrangement    The  creditor  In  his  affidavit 
stated,  that  in  point  of  net,  three  fifths  In  number  and 
value  of  the  creditors,  did  not  agree  to  accept  the 
composition  according  to  the  form  prescribed  by  the 
statute,  and  that  the  confirmation  of  the  resolution, 
signed  by  the  conrt  was  not  valid,  and  did  not  bind 
the  creditors  dissenting.     That  he  was  farther  advised 
and  believed  that  Messrs.  Mottn,  creditors,  No.  12  in 
the  schedule,  who  by  their  agent  proved  their  debt  in 
the  said  matter,  did  not  by  themselves*  or  any  person 
duly  authorised  in  writing,  vote  on  the  question  of  as- 
sent or  dissent,  to  said  proposal,  and  that  with  regard 
to  the  debt  of  creditor,  No.  52,  on  the  schedule,  the 
attorney,  wbo*nted  and  signed  the  resolution,  was 
not  duly  authorised  in  writing  to  do  so,  and  that  a 
subsequent  authority  given,  could  not  make  a  proof  or 
vote  valid  on  the  day  the  resolution  was  signed — that 
in  point  of  law  and  of  met,  if  the  vote  were  not-  valid 
on  the  day  it  was  given,  it  could  not  be  madn  va'id 
afterwards,  except  at  an  adjourned  meeting  of  which 
'  the  creditors  got  notice.     He  further  stated  that  Mr. 
Samuel  Norman,  creditor  No.  30,  on  the  schedule,  had 
not  exhibited  or  produced  the  bill  of  exchange  on 
which  he  made  his  proof,  on  the  day  that  sa*  e  was 
filed,  and  that,  consequently,  his  proof  should  u  X  have 
been  received,  and  that  these  proofs,  thus  improperly 
given,  left  the  arranging  traders  without  the  statute- 
able  majority  that  entitled  them  to  carry  their  com- 
position.    It  further  appeared  that  the  arranging  tra- 
ders being  aware  Of  the  defect  in  their  case,  came  into 
court,  by  their  counsel  in  a  week  after,  and  ex  paite 
without  any  notice  to  any  creditor,  obtained  an  order 
in  the  following  terms,  "At  a  sitting  held  this  day  on 
this  matter,  before  the  Hon  Judge  Berwick,  one  of  the 
judges  of  Uje  said  court,  Mr.  Clay;  solicitor  for   the 
said  A.  and  B.,  Mr.  Heron,  Q.C.  counsel,  Mr.  Batt, 
for  Mr.   Henry  Oldham,  solicitor  for  creditor*.     On 
the  application  of  Mr.  Heron,  the  court  allowed  the 
bills  referred  to,  in*  Mr.  Nonnau's  and  Mr.  Curtis'* 
proof  of  debt  to  be  exhibited,  and  the  power  to  vote 
for  Thomas  Curtis  to  be  filed.     It  further  appeared 
that  the  attorney  for  the  dissenting  creditor,  apprised 
the  attorney  for  the  arranging  traders  of  those  irreg- 
ularities; but  not  being  his  business  to  cure  defects 
that  would  prevent  his  client  taking  proceedings  out- 
side the  arrangement,  he  filed  his  affidavit  of  debt 
under  the  1 04th  section.    Affidavits  were  made  on 
the  opposite  side,  but  the  mai^cts,  as  above  stated, 
were  ttot  c<)ntroverto*/'ttMJirthat  the  irregularity 
had  been  waived  by  consent 

Sergeant  Armstrong  (with  whom  was  Levy)  shewed 
cause  against  the  eoo<i«tomtl  order.  He  contended  that 
it  was  wholly  irregular;  the  application  made,  was  to 
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quash  the  proceedings,  taken  under  the  104th  section* 
of  the  Act  which  provided  that  u  if  any  creditor  of  any 
trader  to  an  amount  requisite  to  support  a  petition  for 
adjudication,  shall  file  in  the  court  an  affidavit  that  such 
debt  is  justly  due,  and  shall  cause  him  to  be  served, 
personally,  with  such  affidavit,  and  with  a  notice  in 
writing,  stating  that  such  affidavit  has  been  filed  pur- 
suant to  this  Act,  and  requiring  immediate  payment  of 
such  debt,  and  if  such  trader  shall  not  within  fourteen 
days  after  personal  service  of  such  affidavit  and  notice, 
or  within  such  further  time  as  the  court  shall  order — 
pay  such  debt,  or  compound,  for  the  same  to  the  satis- 
faction of  such  creditor,  or  enter  into  a  bond,  &&,  he 
shall,  on  the  15th  day  after  such  service,  have  com* 
mitted  an  act  of  bankruptcy,"  <fcc  In  the  present 
case  nothing  had  been  done,  but  merely  filing  the  af- 
fidavit of  debt — that  was  a  legal  right  which  the  cre- 
ditor had,  and  such  an  application  was  never  heard  of 
before,  as  one  made  to  quash  an  affidavit  which  the 
creditor  had  a  right  to  make.  Had  the  application 
been  to  extend  the  time  for  paying,  securing,  or  com- 
pounding for  the  debt— he  would  not  say  what  the 
court  might  have  done,  but  that  application  not  hav- 
ing been  made,  and  the  fifteen  days  having  been  ex- 
pired, no  course  could  be  taken,  but  to  allow  the  cre- 
ditor to  file  his  petition  for  adjudication,  and  then  the 
arranging  traders  could  come  in,  and  shew  cause 
against  the  adjudication.  It  was  admitted  that  the 
creditor  had  a  legal  right  to  file  his  affidavit  of  debt, 
and  yet  in  the  original  notice  of  motion,  a  part  of  the 
application  was  for  an  attachment  against  the  creditor, 
for  doing  that  which,  it  was  admitted,  he  had  a  legal 
right  to  do.  He  (Serjeant  Armstrong)  contended 
that  the  court  had  not  jurisdiction  to  stop  the  creditor 
at  that  stage  of  the  proceedings,  from  filing  his  peti- 
tion under  the  104th  section,  and  that  the  only  coarse 
to  be  taken,  was  to  come  and  shew  cause  against  the 
adjudication,  when  all  the  points,  as  to  the  validity  of 
the  arrangement,  could  be  raised. 

His  Lordship,  said — He  had  no  doubt  that  he  had 
jurisdiction,  and  although  the  notice,  upon  which  the 
conditional  order  was  founded,  was  not  strictly  regu- 
lar, inasmuch,  as  he  believed  the  proper  course  would 
have  been  to  apply  to  extend  the  time,  which  he 
might  have  extended  until  the  arrangement  was  all  at 
an  end,  or  he  might  permit  the  creditor  to  go  on,  and 
file  his  petition  for  adjudication,  and  upon  shewing 
cause,  try  the  validity  of  the  arrangement;  but  that 
might  be  done  as  well  on  the  present  motion,  as  in 
shewing  cause  against  the  bankruptcy.  He  would 
hear  counsel  for  the  creditor  upon  the  validity  of  the 
order,  confirming  the  resolution  of  creditors  which  he 
had  made. 

Serjeant  Armstrong  relied  upon  the  fact,  that  the 
ex  parte  order,  which  counsel  for  the  traders  obtained, 
was  conclusive  evidence  that  the  original  order  for 
protection  was  invalid,  or  there  would  not  be  an  abor- 
tive attempt  made  to  set  it  right.  The  ex  parte  order 
contained  two  palpable  mis-statements  on  the  face  of 
it,  first,  that  there  was  a  sitting  in  the  matter  of  the 
arrangement,  secondly,  that  Mr.  Batt,  the  apprentice 
of  Mr.  Oldham,  attorney  for  the  dissenting  creditor, 
was  in  attendance,  he  merely  happened  to  go  into 
court  upon  other  business,  and  they  put  him  down  as 
attending  in  the  matter,  although,  he  told  them  he 


was  there  upon  other  business,  and  then  before  the 
order  or  memorandum  was  made  up,  he  cautioned  them 
against  putting  his  name  down  as  attending  in  the 
matter  at  all.  The  attempt  to  set  right,  by  a  subse- 
quent ex  parte  proceeding,  proofs,  and  power  to  vote 
I  which  were  not  valid,  when  the  resolution  of  credi- 
tors was  signed,  should  totally  fail  The  error  could 
only  be  set  right  upon  an  adjourned  sitting  for  proof 
of  debts;  then  if  Norman's,  Curtis's,  and  Mottu's 
proofs,  or  two  of  them  were  struck  off,  the  petitioners 
would  not  have  the  amount  necessary  to  carry  the 
arrangement.  There  was  an  affidavit  made  on  the 
other  side,  that  thoie  matters  which  they  called  irreg- 
ularities, (but  which  he,  Mr.  Armstrong,  called  fatal 
defects)  had  been  waived,  by  the  attorney,  for  the  dis- 
senting creditor,  but  that  was  totally  denied,  and  the 
correspondence  between  the  parties  proved  that  fact, 
for  Mr.  Oldham  apprised  Mr.  Clay,  agent  to  the  peti- 
tioners, on  the  very  next  day  of  how  the  matter  stood 
—that  he  would  proceed,  for  recovery  of  his  debt,  as 
he  might  be  advised.  It  would  be  said,  why  did  not 
Mr.  Oldham  come  in,  and  get  the  matter  set  right, 
simply  because  it  was  neither  his  business  nor  his  duty ; 
he  wished  to  make  the  traders  bankrupts,  because  he 
was  quite  sure,  much  more  would  be  got  speedily  in 
bankruptcy,  than  would  be  got  under  the  arrangement 
at  the  end  of  twelve  months.  It  was  the  business  of 
those  affected,  by  an  irregularity,  to  get  it  set  right. 
Under  these  circumstances,  he  asked  the  court  to  allow 
the  cause  shewn  against  the  conditional  order  with 
costs,  and  permit  the  creditor  to  proceed  as  he  had  a 
right  to  do,  under  the  104th  section.  In  the  whole 
Act,  from  beginning  to  end,  there  was  no  power  to 
stay  proceedings,  under  the  104th  section,  in  any 
other  way,  except  by  extending  the  time,  and  that 
not  having  been  applied  for,  the  court  should  allow  the 
bankruptcy  to  proceed. 

Heron*  Q.C.  and  Kernan,  Q.C. — For  the  arran- 
ging traders,  the  cause  shewn  should  be  disallowed 
with  costs.  It  was  a  most  unjust  attempt,  on  the 
part  of  a  dissenting  creditor,  to  undo  all  that  had  been 
done,  and,  in  fact,  to  injure  the  majority  of  the  credi- 
tors who  were  fully  satisfied  with  the  arrangement. 
Mr.  Clay  in  his  affidavit  states  distinctly,  that  Mr. 
Oldham  and  Mr.  Walker,  who  appeared  for  the  dis- 
senting creditors,  scrutinized  the  proofs,  and  that  their 
counsel  also  examined  them,  and  stated  openly  in 
court,  that  the  petitioners  had  three-fifths  in  number 
and  value  of  the  creditors,  and  had,  consequently,  car- 
ried the  arrangement  It  was  fnrther  stated  that  the 
irregularity,  even,  if  it  could  be  denominated  snch, 
was  waived,  at  least  so  far  as  regarded  the  objection 
to  Mottu's  proof.  But  in  point  of  law,  the  creditor 
was  wholly  estopped  from  taking  any  proceedings 
against  the  arranging  traders,  inasmuch,  as  he  al- 
lowed the  time  for  appeal  to  pass  by,  and  there  was 
a  valid  order  standing  against  him,  until  set  aside  by 
the  proper  tribunal,  and  all  that  they  had  to  do  was 
to  stand  on  that  order,  bat  they  were  not  sorry  that 
his  Lordship  had  gone  into  the  facts  of  the  case,  so 
that  he  might  know  the  miserable  technacality  upon 
which  an  arrangement,  clearly  for  the  benefit  of  the 
general  creditors,  was  songht  to  be  set  aside.  They 
cited  Re  Arnold  v.  Arnold,  (Jones9  Keports,  343.) 
Levy,  in  reply. 
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Judge  Berwick  delivered  judgment,  he  said,  the 
question  brought  before  him  was  a  novel  one,  and  (be 
case  altogether  was  important  The  question  appeared 
simply  to  be,  whether  a  creditor  who  proved  his  debt 
under  the  arrangement  clauses,  for  the  purpose  of 
voting  against  the  arrangement,  was  still  at  liberty  to 
proceed,  under  the  104th  section,  to  make  his  debtors 
bankrupt,  although  the  necessary  creditors  in  number 
and  value,  voted  for  the  arrangement;  and  it  was 
strongly  contended,  that  the  court  had  no  jurisdiction 
to  stop  the  bankruptcy  in  any  way,  but  to  extend  the 
time  for  paying  or  compounding  the  debt.  Had  that 
application  been  made  to  him,  he  would  have  at  once 
granted  it;  but  he  thought  it  answered  the  same  pur- 
pose to  stay,  or  restrain  the  creditor  from  proceeding 
with  bankruptcy — extending  the  time  would  have  had 
the  same  effect,  and  whether  he  did  it  the  one  way  or 
the  other,  the  result  was  the  same.  If  he  had  not 
permitted  the  merits  of  the  case,  and  the*  validity  of 
the  order  for  protection*  to  be  gone  into,  the  creditor 
might  complain  that  he  was  prevented  from  proceed- 
ing with  the  bankruptcy,  and  deprived  of  an  oppor- 
tunity of  shewing  the  invalidity  of  an  order,  which  he 
might  have  done  when  the  debtors  came  in  to  shew 
cause  against  the  adjudication.  If  he  (Judge  Ber- 
wick) were  right  in  the  decision  he  was  about  to  make, 
the  creditor  had  all  the  advautage  he  could  have  had, 
even  if  he  were  permitted  to  go  on  with  the  bank- 
ruptcy, fo,r  he  could  make  no  better  case  in  seeking 
to  uphold  the  adjudication  than  he  was  permitted  to 
make  on  the  hearing  of  the  present  motion.  The 
question  before  him,  as  already  observe!,  was,  had 
the  court  power  and  control  over  its  own  proceed- 
ings?— had  it  power  to  stop  a  creditor  from  pro- 
ceeding to  make  his  debtors  bankrupt,  who  had  ob- 
tained the  protection  of  the  court  under  the  arrange- 
ment sections?  If  it  had  not,  the  arrangement 
clauses,  which  were  capable  of  conferring  benefits  on 
creditors,  would  be  a  nullity,  and  the  court  would  be 
turned  iuto  an  engine  of  oppression.  Suppose  there 
was  au  error  or  irregularity  in  the  order  he  had  made, 
he  was  quite  ready  at  any  time,  on  the  matter  having 
been  brought  before  him,  to  set  it  right  if  he  could ; 
but,  instead  of  doing  so,  the  creditor  proceeded  by  an 
indirect  course  to  do  what  he  could  have  done  directly, 
his  object  being  to  bring  the  case  into  a  bankruptcy 
regardless  of  the  interests  or  rights  of  other  creditors, 
It  was  said,  no  doubt,  with  truth,  that  the  party  af- 
fected by  the  irregularity  ought  to  have  applied  to  set 
the  matter  right;  but,  after  all,  was  the  irregularity 
or  mistake  of  such  a  character  as  to  invalidate  all  that 
had  been  done,  even  if  the  question  of  acquiescence 
was  wholly  out  of  the  case?  He  thought  it  wa»  not. 
Now,  how  did  the  matter  stand  with  regard  to  the 
disputed  proofs.  Although  there  was  some  contro- 
versy on  the  point,  it  was,  after  all,  pretty  clear,  that 
on  the  day  the  arrangement  was  carried,  the  attorneys 
acting  for  the  dissenting  creditors  expressed  them- 
selves satisfied  of  the  fact,  that  the  petitioners  had 
votes  sufficient  to  carry  the  arrangement;  bnt  they 
say  they  were  not  aware  at  the  time  of  the  real  cir- 
cumstances as  they  existed.  They  say,  with  regard 
to  Norman's  proof,  that  the  bills  which  were  the  foun- 
dations of  it  were  not  produced  for  a  week  after  it 
was  made,  and  that  consequently  it  ought  not  to  have 


been  received  at  alL  Well,  ha  believed  St  was  no  un- 
common thing  to  receive  a  proof  subject  to  the  pro- 
duction of  the  securities  referred  to  in  it,  and  H  ap- 
peared at  aU  events  that  the  bills  in  question  were  in 
court,  or  produced  the  next  day  to  the  registrar.  He 
did  not  thiok  there  was  anything  occurred  with  regard 
to  that  proof  that  ought  to  invalidate  it  It  wa*  further 
complained  by  the  dissenting  creditors,  that  Mr. 
Clay,  who  signed  the  resolution  of  creditors,  bad  not 
anthority  to  vote  for  Motto,  Brothers,  or  for  Curtis, 
and  that  their  proofs  should  be  struct  out.  With  re- 
gard to  Mottus'  proof,  it  was  made  by  their  agent, 
Mr.  Keys.  Mottus  are  the  celebrated  watchmakers 
of  Geneva*  and  Mr.  Keys  their  agent  in  this  coon- 
try.  Keys  gave  authority  to  Mr.  Clay  to  vote,  and 
the  objection  was,  thit  Mottai  did  not  give  the  au- 
thority. Well,  Mottu  did  not  complain  of  what 
was  done  (he  took  the  composition  bills),  and  why 
should  the  court  listen  to  the  complaint  of  a  third 
party.  As  to  Gurtis's  proof,  the  evidence  with  regard 
to  it  was,  that  the  power  to  rote  was  signed  nod 
perfected  long  previous  to  the  second  meeting;  bnt 
the  power  was  mislaid,  and  was  not  to  bo  had  on  the 
2nd  day  of  meeting,  aud  it  was  mentioned  to  the 
court,  as  appeared  by  Mr.  Olay's  affidavit,  and  that  Tot- 
ing paper  was  afterwards  allowed  to  be  filed  nmcpro 
tunc.  He  did  not  think  that-  there  was  any  ground, 
as  regarded  that  proof,  to  attempt  to  disturb  what 
was  done.  Those  were  the  merits  of  the  case  as  re- 
garded the  objected  proofs,  and  he  did  not  think  they 
were  sufficient  to  warrant  him  in  disturbing  every- 
thing that  was  done,  and  defeating  what  he  behoved 
to  be  a  beneficial  arrangement  for  the  creditors  gene- 
rally. He  might  say  he  was  instrumental  in  having 
the  origiual  proposition  modified  It  was  proposed  at 
first  to  get  two  years  for  the  payment  of  the  com- 
position; but  the  court,  as  well  as  the  creditors, 
thought  the  time  too  long,  and  it  was  reduced  to 
twelve  months.  On  the  whole,  he  would  disallow 
the  cause  shewn,  and  make  the  conditional  order  ab- 
solute, although  the  mode  ot  proceeding,  strictly 
speaking,  ought  to  have  been  to  extend  the  time, 
which  he  would  have  done  at  once,  and  thus  defeat 
the  bankruptcy;  but  making  the  order  absolute,  re- 
straining the  creditor  from  proceeding  with  the  adju- 
dication, would  have  the  same  effect.  He  felt  some 
difficulty  about  the  costs,  as  the  case  was  a  novel  one, 
both  as  regarded  the  mode  of  proceeding  and  the 
poiut  raised  about  jurisdiction;  but  as  he  was  bound 
upon  the  merits  of  the  case  to  disallow  the  cause 
shewn,  he  should  do  so  with  costs. 

Attorneys  for  the  arranging  traders — Mr.  Clay  and   Mr. 
Rosenthal. 
Attorney  for  dissenting  creditor— Mr.  Oldham. 


Court  of  Cfjaiutri). 

[Reported  bj  Charlei  R  Fool,  Ktq ,  Banrliter.at.Law.] 

Ruthxrfokd  t>.  Maziebe. — Feb.  12. 
Feme  Covert— Trust  for  Hie  separate  we  of,  without 
power  of  anticipation — Application  of  trust  monies 
by  trustee  for  the  benefit  of  her  husband — Acquies- 
cent of  when,  dis- covert. 

The  trustee  of  property  settled  to  the  separate  use  of 
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a  married  woman  without  power  of  anticipation, 
at  her  urgent  request  and  with  her  knowledge  ap- 
plied portion  of  the  trust  funds  to  the  benefit  of  her 
husband.  When  dis-covert*  she  received  for  many 
.  years*  without  demur,  the  reduced  income  arising 
from  the  residue  of  the  trust  funds.  Held,  that  by 
such  subsequent  acquiescence  she  had  condoned  the 
breach  of  trust* 

This  was  a  petition  filed  by  Henry  Rutherford,  Henry 
Battersby,  and  Cathcart  Lees  trustees  of  the  settle- 
ment executed  upon  the  marriage  of  Isaac  M.  Dolier 
and  Sarah  Rosanna  (late  widow  of  Robert  Maziere), 
bis  wife,  and  Edmund  Dolier,  against  William  Ma- 
ziere, under  the  following  circumstances: — By  articles 
of  agreement  made  in  the  year  1842,  prior  to  the 
marriage  of  Robert  Maziere  with  Sarah  Rosanna  Ru- 
therford, they,  amongst  other  things,  covenanted  that 
aa  soon  as  she,  or  her  intended  husband  in  her  right, 
should,  upon  her  father's  death,  become  entitled  to  any 
real  or  personal  estate,  they  would  convey  and  transfer 
the  same  to  John  Rutherford  and  William  Maziere,  and 
the  survivors  of  them,  and  the  heirs,  executors,  and 
administrators  of  such  survivors,  to  hold  the  same  in 
trust,  "  after  the  celebration  of  the  marriage  to  invest 
so  much  of  the  same  as  should  consist  of  personal  es- 
tate, as  thereinafter  mentioned;  and  to  pay  and  apply 
the  yearly  and  other  rents,  interest,  dividends,  and 
produce  thereof,  unto  such  person  or  persons  as  Sarah 
R.  Rutherford  should  from  time  to  time,  notwithstand- 
ing her  coverture,  by  any  writing  or  writiugs  under  her 
hand  direct  or  appoint,  but  so  as  not  to  dispose  of  or 
affect  the  same  by  anticipation ;  and  iu  default  of  and 
until  any  direction  or  appointment,  and  subject  to  any 
partial  direction  or  appointment,  iu  trust  to  pay  the 
same  to  Sarah  Rosanna  Rutherford  for  her  own  sole 
and  separate  use  and  benefit,  totally  freed  from  and 
independent  of  her  husband,  and  of  any  control  on 
his  part  and  of  his  debts  and  engagements,  but  with- 
out power  of  anticipation,  the  same  to  be  paid  to  her 
upon  her  own  receipts  alone,  and  applied  by  her  as 
she  might  think  proper."  The  articles  gave  the  trus- 
tees power  to  vary  the  securities,  and  provided,  that 
in  case  Sarah  B.  Rutherford  should  survive  her  hus- 
band, and  should  not  have  at  his  decease  or  in  due 
time  afterwards  any  child  who  might  become  entitled 
under  the  limitations  to  children  contained  in  the  arti- 
cles, then  the  trust  funds  and  every  part  thereof  should, 
upon  the  failure  of  such  issue,  be  paid,  transferred, 
and  applied  unto  Sarah  R.  Rutherford,  her  executors, 
administrators,  and  assigns,  or  as  she  should  direct  or 
appoint  for  her  and  their  own  benefit,  freed  and  dis-  ' 
charged  from  every  trust  imposed  upon  them  by  the 
articles.  The  intended  marriage  was  celebrated  shortly 
after  the  making  of  the  articles  of  agreement ;  and 
there  was  issue  three  childieu,  who  all  died  in  the  life- 
time of  their  father,  Robert  Maziere,  who  died  in  1856, 
leaving  his  widow,  Sarah  R.  Maziere,  surviving. 
John  Rutherford  died  in  1 845,  leaving  his  co  trustee, 
William  Maziere  (the  respondent)  surviving.  Upon 
the  death  of  Mrs.  Robert  Maziere's  father,  subsequent 
to  the  marriage,  the  sum  of  2756/.  Bank  of  Ireland 
stock,  and  the  sum  of  1219*.  old  £3  per  cent,  stock, 
became  vested!  in  John  Rutherford  and  Robert  Maziere 
upon  the  trusts  before  declared  thereof.    Upon  the 


4th  of  July,  1860,  Isaac  M.  Dolier  intermarried 
with  Mrs.  Robert  Maziere,  who  by  the  settl6ment 
executed  upon  that  marriage,  assigned  and  trans- 
ferred to  the  petitioners  all  the  property  to  which 
she  was  entitled  above.  The  settlement  contained  a 
clause  giving  a  wide  discretion  to  the  trustees,  with 
the  assent  of  Mrs.  Dolier,  to  give  credit  to  Mr.  Wil- 
liam Maziere,  the  respondent,  for  all  sums  applied  by 
him,  under  the  directions  of  Mrs.  Dolier,  in  the  life- 
time of  her  late  husband.  The  petition  charged  tb.it 
William  Maziere,  in  the  year  1845,  after  the  death 
of  his  co-trustee,  sold  the  Government  stock,  which 
produced  the  sum  of  £ '  300L  and  lent  it  upon  mortgage. 
It  also  charged  that  the  respondent  had  sold  out  11 194. 
of  the  bauk  stock ;  and  that  of  the  amount  realised 
thereby,  viz.,  217 1  £,  was  represented  by  a  mortgage 
to  him,  by  the  late  Robert  Maziere,  of  the  lands  called 
Ungola;  but  that  the  mortgage  was  totally  unproduc- 
tive in  consequence  of  the  claims  of  prior  creditors. 
The  petition  alleged  that  the  respondent  had  dealt 
thus  with  the  trust  funds,  and  had  made  advances  to 
his  brother,  without  the  knowledge  or  consent  of  Mrs. 
Maziere  (now  Mrs.  Isaac  Dolier),  and  in  derogation  of 
the  trust  for  her  separate  use,  which  had  been  intended 
to  protect  her  fortune.  The  petition  prayed  that  the 
respondent  might  be  directed  to  transfer  the  unsold  bank 
stock,  and  thejmortgage  debts  and  securities  to  the  trus- 
tees of  Mr.  and  Mrs.  Dolier;  and  that  he  might  be  held 
liable  for  any  deficiency  which  might  appear  upon  his  ac- 
countsbeing  taken.  The  respondent's  case  was,  that  the 
late  Robert  Maziere  bad  been  a  person  of  extravagant 
habits,  and  had  been  constantly  involved  in  pecuniary 
embarassments.  That  at  the  urgent  entreaty  of  Mrs. 
Robert  Maziere,  he  had  sold  out  portions  of  the  bank 
stock  settled  upon  her,  and  had  either  applied  the 
produce  in  paying  off  her  late  husband's  creditors,  or 
had  handed  it  over  to  Robert  Maziere.  The  mort- 
gage of  the  lands  of  Ungola  was  taken  to  prevent  the 
late  Robert  Maziere  sacrificing  them  for  a  trifle,  as  he 
threatened  to  do;  and  that  steps  were  taken  only  after 
the  respondent  had  been  subjected  to  the  most  heart- 
rending entreaties  of  Mrs.  Robert  Maziere  to  apply 
her  fortune  (she  having  no  children  alive)  in  aid  of 
her  late  husband.  That  on  some  occasions  Mrs.  R. 
Maziere  would  not  allow  her  husband  to  know  from 
what  source  the  money  handed  to  him  came.  The 
respondent  submitted  an  account  of  how  he  bad  dis- 
buroed  the  produce  of  the  bank  stock  sold  out  by  him ; 
and  stated  that  his  sister-in-law  had  ever  continued 
on  terms  of  the  greatests  intimacy  with  him,  and  had 
always  expressed,  even  up  to  a  short  time  prior  to 
her  second  marriage,  her  deep  obligations  to  him  for 
his  kindness  to  her;  and  he  contended  that  he  was  not 
liable  for  the  bank  stock  which  he  had  sold  out,  as  he 
had  done  so  at  the  instigation,  and  entreaty,  and  with 
the  full  knowledge  and  concurrence  of  Mrs  Robert 
Maziere,  who  had  received  the  interest  upon  the  resi- 
due of  bank  stock,  from  the  death  of  Mr.  R.  Maziere, 
without  any  objection  or  comment.  The  res p on  leut 
also  objected  that  the  petition  was  not  verified  by  Mrs. 
Dolier ^late  Mrs.  Robert  Maziere);  and  a  notice  hav- 
ing been  served  that  he  would  cross-examine  Mrs. 
Dolier  viva  voce  at  the  hearing,  the  solicitor  for  the 
petitioners  made  an  affidavit,  to  which  a  medical  cer- 
tificate was  anuexed,  to  the  effect  that  Mrs.  Dolier 
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was  in  too  precarious  a  state  of  health  to  allow  of  her 
appealing  in  court,  and  that  her  verification  was  un- 
necssary. 

The  Solicitor- General  (with  him  Geo.  Battersby, 
Q.  C,  and  Dames),  for  the  petitioners. — There  was 
not  such  acquiescence  by  Mrs.  Dolier  when  discovered 
as  will  protect  the  respondent  from  the  consequences 
of  a  breach  of  trust.  The  acts  of  acquiescence  must 
be  positive  and  distinct  Unless  they  be  such  the 
respondent  must  replace  the  trust  funds,  no  matter 
how  great  may  have  been  the  pressure  put  upon  him 
by  Mrs.  Dolier— Hanchett  v.  Briscoe  (22  Bea,  496); 
Mara  v.  Manning  (2  Jon.  &  Lat.  311).  The  greater 
the  distress  of  Mr.  Robert  Maziere,  the  greater  was 
his  influence  over  his  wife;  and  in  proportion  to  the 
urgency  of  her  entreaties  it  became  the  duty  of  the 
respondent  to  prevent  her  sacrificing  the  property  in- 
tended as  a  provision  for  her — Scott  v.  Davis  (4  MyL 
&  Cr.  93).  As  there  is  a  restraint  on  anticipation  in 
this  settlement,  the  respondent  cannot  recoup  himself 
for  a  breach  of  trust  out  of  fuuds  over  which  Mrs. 
Dolier  had  a  power  of  appointment — KeUaway  v. 
Johnston  (5  Beav.  319)-  The  following  cases  were 
also  cited, — Jackson  v.  HobJtouse  (2  Merr.  483); 
Bateman  v,  Davis  (3  Madd.  98);  Clive  v.  Carew  (1 
John.  &  Hem.  199). 

Serjeant  Sullivan  (with  him  A.  Brewster,  Q.  C.% 
B.  B,  Warren,  Q.  C,  and  Exham),  for  the  respon- 
dent,— Mrs.  Dolier  has  not  verified  this  petition,  al- 
though the  truth  of  its  statements  depends  upon  her 
knowledge.  She  urged,  and  consented  to,  the  sales  of 
the  bank  stock  by  the  respondent ;  and  her  acquies- 
cence for  five  years,  when  discovert,  is  well  estab- 
lished. The  clause  against  anticipation  in  the  first 
settlement  did  not  prevent  Mrs.  Dolier  parting  with 
the  principal  of  the  trust  fund,  provided  the  interest 
thereof  was  preserved  to  her.  This  case  is  very  simi- 
lar to  that  of  Brewer  v.  Swirles  (2  Sm.  &  Giff.  219). 
There  a  married  woman,  with  an  absolute  power  of 
appointment  over  property  settled  to  her  separate  use, 
induced  the  trustees  to  lend  the  fand  on  unauthorised 
security,  and  the  fund  was  lost.  She  executed  a  deed 
of  appointment  of  the  fand  so  lost  in  favour  of  her  in- 
fant children ;  and  a  bill  filed  on  their  behalf  against 
the  trustees  was  dismissed.  The  petitioners  here  are 
in  the  same  position  as  the  children  in  the  last  case. 
When  Mrs.  Dolier  became  discovert  she  could  do 
what  she  liked  with  the  trust  fund.  Even  if  Mr.  Ro- 
bert Maziere  was  still  her  husband  she  could  not  be 
listened  to;  for  if  a  married  woman  draw  in  a  trustee 
to  do  anythiug  against  her  benefit,  she  being  so  con- 
cerned, shall  not  afterwards  be  admitted  to  take  ad- 
vantage of  it  against  the  trustees" — 3  Swan.  82, 
note;  Derbishire  v.  Home  (3  De  G.  M.  &  G.  80,  1 13.) 

Mr.  J.  E.  Walshe,  Q.  &,  and  Mr.  A.  Vance  were 
examined  viva  voce,  and  stated  that  they  had  been 
intimately  acquainted  with  Mrs.  Dolier  daring  the 
lifetime  of  her  first  husband;  and  that  she  was  well 
aware  that  the  bank  stock  was  sold  out  by  the  re- 
spondent in  breach  of  the  trusts  of  the  marriage  set- 
tlement; and  that  -she  not  only  concurred  in  such 
acts,  but  instigated  them. 

A.  Brewster*  Q.  CI,  in  reply,  cited  Wilton  v.  HUl 
(5  Law  J.  Chan.  156). 

The  Lord  Chancellor,— In  this  case  I  am  of  opi- 


nion that  I  ought  not  to  make  a  personal  decree  against 
Mr.  Maziere  to  replace  these  trust  funds.  It  would 
be  a  case  of  'extraordinary  hardship  upon  him  if  I 
were  to  be  compelled  to  make  that  decree  in  the  pre- 
sent suit,  which  in  ordinary  cases  this  court  has  felt 
bound  to  make  for  the  protection  of  the  public — in 
cases  where  a  breach  of  trust  has  been  committed 
at  the  entreaty  of  the  person  mho  has  been  entitled  to 
the  fund  for  the  time  being.  Mrs.  Dolier  appears  to 
have  been  possessed  of  considerable  fortano  in  rever- 
sion, subject  to  certain  provisions,  which  the  marriage 
articles  were  conversant ;  aud  nnder  those  articles  she 
certainly  was  under  great  restraint.  She  could  not 
anticipate  her  life  estate,  although  she  could  do  so  in 
the  event  of  her  dying  in  the  lifetime  of  ber  husband; 
but  she  could  not  anticipate  the  principal  in  the  event 
which  happened.  The  settlement  does  not  contain 
any  power  enabling  her  to  do  so,  as  it  would  be  em- 
powering her  to  deprive  herself  of  her  means  of  sup- 
port Consequently  I  am  of  opinion  that  it  is  impos- 
sible to  sustain  the  proposition  that  she  had  such  a 
power  as  to  bring  the  case  within  the  doctrine  laid 
down  in  3  Swanston.  No  doubt  if  it  were  so,  this 
would  be  a  strong  case  to  oppose  the  ordinary  doctrine; 
but  this  case  must  be  decided  upon  a  consideration  of 
all  the  transactions  which  led  to  this  breach  of  trust, 
and  the  conduct  and  acts  of  all  the  parties  interested 
in  this  matter.  No  doubt,  no  acquiescence  by  a  wife 
during  coverture  will  condone  a  breach  of  trust.  It 
would  be  open  to  her  to  come  into  this  court  after  her 
husband's  death,  and  say,  "  Whatever  I  did,  I  did 
it  under  constraint ; "  and  she  might  call  upon 
this  court  to  declare,  that  she  should  not  have  been 
deprived  of  protection  of  the  trustee  against  her  hus- 
band's influence  during  his  lifetime.  It  was  contended 
that  a  fraud  was  practised  by  Mr.  William  Maziere; 
I  do  not  think  that  is  the  case.  He  was  perfectly 
coguisant  of  the  trusts  of  the  will  and  settlement,  and 
it  cannot  be  said  that  he  was  in  any  way  deceived. 
His  mind  was  perfectly  free;  he  was  at  liberty  to  act 
as  he  chose  in  opposition  to  all  this  lady's  entreaties. 
She  thought  she  was  dealing  with  her  own  money. 
It  was  manifestly  her  intention  to  deal  with  the  trust 
fund  as  if  her  own  absolutely.  Her  whole  conduct 
shows  that;  so  does  the  evidence  of  the  two  respect- 
able gentlemen  who  have  given  evidence.  Everything 
in  the  case  tends  to  show  that  she  considered  these 
monies  her  own  upon  her  husband's  death,  and  that 
they  were  completely  within  her  own  disposal;  that 
she  knew  well  what  she  was  doing;  and  that  she  in 
an  independent  and  determined  spirit  disposed  of  the 
money.  It  has  been  said  that  she  was  nnder  the  in- 
fluence of  her  husband ;  well,  the  same  may  be  said 
of  every  woman  who  is  married,  in  a  great  degree; 
but  the  facts  of  this  case  show  clearly  that  she  wished 
her  husband  to  suppose  that  the  money  was  his  own; 
and  she  sought  to  obtain  the  money  from  Mr.  William 
Maziere  unknown  to  her  hnsband,  and  secretly.  This 
case  is  clear  of  everything  which  usually  appears  in 
suits  of  this  description,  except  that  everything  was 
done  at  her  instance:  knowing  what  she  was  entitled 
to,  knowing  what  Mr.  William  Maziere  had  done,  she 
sanctioned  it  during  her  husband'6  life,  and  after  bis 
death  she  also  sanctioned  it.  She  remained  a  widow 
for  upwards  of  five  years;  and  while  she  was  sui  ju- 
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r«,  and  Id  constant  communication  with  Mr.  William 
Maziere,  she  made  no  demand  npon  him  for  these 
trust  monies.  Sho  charged  him  with  no  breach  of 
trust.  Her  object  seems  to  have  been  to  bury  all  the 
past  transactions  in  oblivion,  and  to  treat  him  as  the 
joint  repository  with  herself  of  all  that  had  been  formerly 
done  for  the  purpose  of  freeing  her  hasbnnd  from  his 
embarrassments.  She  gave  receipts  without  demnr 
for  the  interest  npon  the  balance  of  the  stock  and 
■pen  the  available  mortgage.  It  turns  out  that  one 
mortgage  was  not  a  real  mortgage,  but  that  it  was  a 
transaction  carried  out  to  protect  her  husband  from 
his  creditors,  to  prevent  him  from  dealing  with  the 
lauds.  I  find  too  that  the  late  Mr.  Richard  Meade 
made  inquiries  from  Mr.  William  Maziere  relative  to 
these  transactions;  and  there  is  a  letter  from  the 
former,  written  just  before  her  second  marriage,  on  the 
abject;  and  Mr.  Masiere  swears  that  Mr.  Meade  was 
satisfied.  I  also  find  the  second  marriage  settlement 
referring  to  these  transactions,  and  giving  to  the  trus- 
tees of  that  settlement  power  to  relinquish  ail  claim 
to  the  mosey  advanced  if  they  believed  that  Mr.  Wil- 
liam Masiere's  account  of  the  transactions  was  true. 
The  words  of  the  settlement  give  the  widest  possible 
discretion  to  the  trustees  to  examine  into  the  amount 
expended  bona  fide  by  Mr.  William  Maziere  at  Mrs. 
Robert  Maziere's  request,  for  her  husband,  and  to  give 
Mr.  William  Maziere  credit  thereof.  What  is  the 
meaning  of  that?  Clearly,  that  if  they  considered 
Mr.  William  Maziere's  statement  to  be  true,  they 
should  make  no  further  demand.  Mr.  William  Ma- 
siere swears  it  is  true;  Messrs.  Walsh  and  Vance  con- 
firm the  truth  of  it.  Therefore,  having  regard  to  the 
facts  which  have  been  proved,  it  is  clear  that  at  the 
time  of  the  second  marriage  all  parties  were  cognisant 
of  Mr.  William  Maziere's  acta,  and  adopted  and  sane 
tioned  them.  The  petition  also  contains  an  averment 
which  goes  far  to  sanction  Mr.  William  Maziere's  acts, 
and  to  show  that  Mrs.  Dolier  was  cognizant  of  every- 
thing and  perfectly  willing  to  sanction.  I  think  it  is 
clear,  on  all  the  facts,  that  Mrs.  Dolier,  knowing  in 
what  manner  Mr.  William  Maziere  had  dealt  with  the 
trust  fund,  folly  authorised  and  acquiesced ;  and  that 
the  trustees,  if  they  believed  Mr.  William  Maziere's 
account  of  the  disbursements,  should  have  given  him 
credit  for  them.  This  is  the  interpretation  which  I 
put  on  the  words  of  the  settlement  That  being  so, 
here  is  a  cause  petition  filed,  not  by  Mrs.  Dolier,  but 
by  Mr.  and  Mrs.  Dolier — by  Mr.  Dolier  in  Mrs.  Do- 
Her's  name*  The  petition  is  not  verified  by  Mrs.  Do- 
lier; she  is  not  pledged  to  the  truth  of  one  word  in 
that  petition  derogatory  to  Mr.  William  Maziere.  That 
distinguished  this  case  from  that  of  HancheU  v.  Bris- 
eo«(22  Beav.496).  This  case  goes  much  further  than 
that  one.^  There  a  married  woman  who  was  absolutely 
entitled  to  stock  in  court,  being  separately  examined, 
desired  it  (6  be  transferred  into  the  names  of  trustees 
"upon  trust  for  her  absolutely;  and  that  the  divi- 
dends should  he  held  and  applied  for  her  separate  use 
for  her  life."  This  was  done.  There  the  party  who 
filed  the  bill  was  not  the  husband  of  the  lady  but  her 
assignee  of  the  fund  which  had  been  swept  away. 
Mrs.  Dolier  does  not  say  a  woid  in  this  matter;  she 
is  uo  party  to  these  proceedings,  save  in  form.  On 
the  whole  of  this  case,  therefore,  I  am  of  opinion  that 


whatever  breach  of  trust  was  committed  by  Mr.  Wil- 
liam Maziere  was  done  with  the  knowledge  and  full 
concurrence  of  Mrs.  Dolier;  that  she  sanctioned  there 
that  breach  of  trust  by  her  acts;  and  that  the  words 
of  the  canse  petition  admit  as  much ;  that  it  was  Mrs. 
Dolier's  anxious  desire  to  give  Mr.  William  Maziere 
full  credit  for  all  the  monies  advanced  by  him  for  her 
first  husband.  I  will  dismiss,  this  petitiou  as  against 
Mr.  William  Maziere,  and  declare  the  mortgage  and 
stock  vested  in  the  new  trustees.  I  will  retain  the 
petition  until  the  petitioners  decide  whether  they  will 
go  into  the  office  and  take  the  accounts  of  the  rents, 
and  interest,  <fcc 

— ♦ — 

Court  of  &uttn'0  tttitcf)* 

[Reported  by  William  Woodlock,  &q.,  Barrlitec.at.law.] 

Roonet  v.  Kelly. — Nov.  21,  22,  23;  Dec  2. 
Copyright— Pleading— St.  5*6  VkL  c  46. 

The  summons  and  plaint  in  its  several  paragraphs 
complained  that  the  defendant  in  two  books  of  his 
printed,  Sf&9  for  sale,  divers  parts  of  the  plaintiffs 
book,  and  thereby  pirated  the  said  parts  of  the 
plaint\Jps  book  contrary  to  the  statute  5  <$•  6  Vict, 
c  45.  To  this  the  defendant  pleaded  that  J.  R. 
M.  was  the  author  as  well  of  the  defendants  books 
as  of  the  plaintiff's  book;  that  he  composed  the 
plaintiffs  book  in  1 855,  and  the  defendant's  books  in 
1860;  that  the  books  were  oja  different  character; 
and  that  the  entire  of  each  of  them  was  composed 
partly  from  certain  knowledge,  learning,  and  ideas 
which  said  J.  R.  M.  then  had  in  respect  of  the  sub- 
ject matter  of  the  said  work,  and  partly  from  com- 
mon  sources  of  information,  and  every  part  of  de- 
fendant's books  was  the  result  of  fair  mental  ope- 
rations  of  J.  R.  M.  upon  said  common  sources  of 
information;  and  that  no  part  of  defendant's  books 
or  either  of  them  was  copied  or  coiourably  altered 
from  the  plaintiff's  book. 

Held,  first,  that  the  summons  and  plaint  disclosed  a 
sufficient  cause  of  action;  and  secondly,  that  the  de- 
fence was  bad. 

Demueker.  The  first  paragraph  of  the  summons  and 
plaint  stated  that  the  plaintiff  at  and  previously  to  the 
committing  of  the  grievances  after  mentioned  was, 
and  theretofore  hitherto  had  continued,  and  still  was, 
the  proprietor  of  a  copyright  then  and  daring  all  that 
period,  and  still  subsisting  in  a  certain  book  and  vo- 
lume intituled  "  The  JEneid  of  Virgil,  first  six  books, 
as  read  in  the  entrance  course,  T.  C.  D.,  military  ex- 
amination at  Sandhurst,  and  the  various  endowed 
schools  in  Ireland,'  literally  translated,  with  a  brief 
memoir,  by  J.  li.  Mongan,  ex-scholar  T.  C.  D.,"  which 
said  book  and  volume  was  thereinafter  described  as 
44  The  said  book  of  the  plaintiff;"  and  the  defen- 
dant, in  that  part  of  the  British  dominions  called  Ire- 
land, daring  the  time  aforesaid,  and  after  the  passing 
of  the  Act  of  Parliament  passed  in  the  sixth  year  of 
the  reign  of  Queen  Victoria,  intituled  "An  Act  to 
amend  the  law  of  copyright,"  did  print  and  canse  to 
be  printed  for  sale  divers  parts  of  the  said  book  of  the 
plaintiff  without  the  consent  in  writing  of  the  plain- 
tiff, then  being  such  proprietor  as  aforesaid,  the  wrid 
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parts  of  the  said  book  of  the  plaintiff  being  so  printed, 
and  caused  to  be  printed  as  aforesaid  in  each  of  a 
large  number  of  copies  of  a  certain  book  and  volume 
intituled  "Mongan's  Aldine  Virgil;  Virgil,  the 
JEneid,  Books  L  to  XII.  complete,  with  English  notes, 
explanatory  and  critical,  and  a  metrical  analysis  of 
the  JSneid,  by  Roscoe  Mongan,  A.B.,  Ex-Scholar 
Trinity  College,  Dublin ; "  and  also  in  each  of  a  large 
number  of  copies  of  a  certain  other  book  and  volume 
intituled  u  Virgil,  the  Bucolics,  Georgics,  and  JEneid 
complete,  with  English  notes  explanatory  and  critical; 
also  a  Metrical  Analysis  of  the  JEneid,  by  Roscoe  Mon- 
gan;99 and  the  defendant  thereby  pirated  the  said 
parts  of  the  said  book  of  the  plaintiff  contrary  to  the 
said  statute,  whereby  the  plaintiff  had  been  prevented 
from  selling  divers  copies  of  the  said  book  of  the 
plaintiff;  and  his  profits  in  the  said  copyright  had 
been  diminished.  The  second  paragraph  stated  that 
the  plaintiff  at  and  previously,  &c,  was  and  thence- 
forth hitherto  had  continued,  and  still  was  the  pro- 
prietor of  a  copyright  then  and  during  all  that  period, 
and  still  subsisting  in  a  certain  other  book  and  volume 
thereinafter  for  conciseness  described  as  "the  said 
book  of  the  plaintiff,"  and  having  the  like  title  as  in 
the  first  paragraph  set  forth,  and  during  the  period 
aforesaid,  and  after  the  passing  of  the  Act  of  Parlia- 
ment in  the  first  paragraph  described,  and  in  that 
part  of  the  British  dominions  called  Ireland,  nume- 
rous copies  of  two  certain  books  and  volumes  respec- 
tively thereinafter  described  as  "  the  said  books  of 
the  defendant,'9  and  having  the  like  titles  respectively 
as  in  the  first  paragraph  in  that  behalf  set  forth ;  and 
each  of  such  copies  containing  printed  therein  divers 
parts  of  the  said  book  of  the  plaintiff  were  printed 
for  sale  without  the  consent  in  writing  of  the  plain- 
tiff, then  being  such  proprietor  as  aforesaid,  and  con- 
trary to  the  said  statute;  and  the  defendant  after- 
wards in  that  part  of  the  British  dominions  called  Ire- 
land, well  knowing  the  premises,  and  without  such 
consent  as  aforesaid,  and  contrary  to  the  said  statute, 
did  publish  and  cause  to  be  published  divers  copies  of 
the  said  books  of  the  defendant  respectively,  each 
copy  containing  printed  therein  the  matters  aforesaid, 
whereby  the  plaintiff  had  been  prevented  from  selling 
divers  copies  of  the  said  book  of  the  plaintiff;  and 
his  profits  in  his  said  copyright  had  been  diminished. 
Third  paragraph:  For  that  the  plaintiff  at  and  pre- 
viously to  the  time,  Ac,,  was  and  thenceforth  hitherto 
had  continued,  and  still  was  the  proprietor  of  a 
copyright  then  and  during  all  that  period,  and  still 
subsisting  in  a  certain  other  book  and  volume  there- 
inafter for  conciseness  described  as  "  the  said  book  of 
the  plaintiff,99  and  having  the  like  title  as  in  the  first 
paragraph  in  that  behalf  set  forth,  and  during  the 
period  aforesaid,  and  after  the  passing  of  the  Act  of 
Parliament  in  the  first  paragraph  described,  and  in 
that  part  §of  the  British  dominions  called  Ireland,  nu- 
merous copies  of  two  certain  books  and  volumes  there- 
inafter respectively  described  as  "  the  said  books  of 
the  defendant,49  and  bearing  the  like  titles  respectively 
as  in  the  first  paragraph  in  that  behalf  set  forth ;  and 
each  of  such  copies  containing  printed  therein  divers 
parts  of  the  said  book  of  the  plaintiff,  were  printed 
for  Bale  without  the  consent  in  writing  of  the  plain- 
tiff, then  being  such  proprietor  as  aforesaid,  and  con- 


trary to  the  said  statute*  and  the  defendant  after- 
wards, in  that  part  of  the  British  dominions  called 
Ireland,  well  knowing  the  premises,  and  without  each 
consent  as  aforesaid,  and  contrary  to  the  said  statute, 
did  sell  and  expose  to  sale,  and  did  cause  to  be  sold 
and  exposed  to  sale  divers  copies  of  the  said  books  of 
tbe  defendant  respectively,    each   copy  containing 
printed  therein  the  matter  aforesaid,  whereby  the 
plaintiff  had  been  prevented,  Ac.    Fourth  paragraph: 
For  that  the  plaintiff  at  and  previous,  Ac^  was  and 
thenceforth  hitherto  had  continued  and  still  was  the 
proprietor  of  a  copyright  then  and  during  all  that  pe- 
riod and  still  subsisting  in  a  certain  other  book  and 
volume  thereinafter  described  as  "  the  said  book  of  the 
plainti£99  and  having  the  like  title  as  in  the  first  pa- 
ragraph in  that  behalf  set  forth;  and  during  the  period 
aforesaid,  and  after  the  passing  of  the  Act  of  Parlia- 
ment in  the  first  paragraph  described,  and  in  that  part 
of  the  British  dominions  called  Ireland,  a  large  Hum* 
ber  of  copies  of  certain  books  and  volumes  respectively 
thereinafter  described  as  "  the  said  books  of  the  de- 
fendant,*9 and  having  the  fixe  titles  respectively  as  in 
the  first  paragraph  in  that  behalf  set  forth,  and  each 
of  such  copies  containing  printed  therein  divers  parts 
of  the  said  book  of  the  plaintiff,  were  printed  for  sale 
without  the  consent  in  writing  of  the  plaintiff;  then  being 
such  proprietor  as  aforesaid,  and  contrary  to  the  said 
statute;  and  the  defendant  afterwards,  in  that  part  of 
the  British  dominions  called  Ireland,  well  knowing  the 
premises,  and  without  such  consent  as  aforesaid,  and 
contrary  to  the  said  statute,  and  at  divers  times,  and 
from  time  to  time,  had  in  his  possession  for  sale  divers 
copies  of  the  said  books  of  the  defendant  respectively, 
each  copy  containing  printed  therein  the  matters  afore- 
said, whereby,  &c^  to  the  damage  of  the  plaintiff  of 
one  hundred  pounds.     The  defendant  as  part  of  each 
of  his  defences,  and  to  be  incorporated  with  each  of 
said  defences,  said  that  the  book  which  was  described 
in  the  first  paragraph  of  the  plaint  as  "  the  said  book 
of  the  plaintiff,99  was  the  same  book  as  was  described 
in  the  other  paragraphs  of  the  plaint  as  '*  the  said 
book  of  the  plaintiff; "  and  that  the  said  book  did 
not  contain  any  part  of  the  Latin  text  of  any  of  Vir- 
gil's works;  and  that  the  books  described  in  the  said 
first  paragraph  as  "the  book  and  volume  entitled 
Mongan's  Aldine  Virgil,  the  JEneid*  books  one  to 
twelve  complete,  with  English  notes,  explanatoiy  and 
critical,  and  a  metrical  analysis  of  the  jEneid,  by  Ros- 
coe Mongan,  A.B.,  Ex-Scholar,  Trinity  OoUegja,  Dub- 
lin; "  and  the  book  described  in  said  first  paragraph 
as  "  Virgil,  the  Bucolics,  Georgics,  and  JEneid  com- 
plete, with  English  notes,  explanatory  and  critical ; 
and  also  a  Metrical  Analysis  of  the  JEneid,  by  Roscoe 
Mongan,99  were  the  same  books  as  were  in  the  other 
paragraphs  of  plaint,  and  after  in  the  defence  referred 
to  as  the  said  books  of  the  defendant;  and  that  the 
first  of  the  said  books  of  tbe  defendant  consisted 
partly  of  the  Latin  text  of  the  JEueid  of  Virgil,  and 
partly  of  English  notes  and  of  a  metrical  analysis  of 
the  jEneid;  and  that  the  second  of  the  said  books  of 
the  defendant  consisted  of  tbe  Latin  text  of  the  Bu- 
colics, Georgics,  and  JEneid  of  Virgil,  and  partly 
of  English  notes  and  of  a  metrical  analysis  of  the 
JSneid.    He  then  pleaded,  first,  that  the  plaintiff  was 
not  tbe  proprietor  of  the  copyright  of  "  the  book  of 
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the  plaintiff,*'  as  in  the  summons  and  plaint  alleged; 
secondly,  that  the  entire  of  each  of  the  books  of  the 
defendant  (except  the  Latin  text  of  Virgil's  works 
therein  contained)  was  a  new  and  original  work,  the 
result  of  fair  and  bond  fide  mental  labour  and  opera- 
tion exercised  upon  common  sources  of  information  in 
respect  of  the  subject  matter  thereof,  which  said  com- 
mon sources  of  information  were  used  by  the  author 
of  said  defendant's  aforesaid  works  in  the  composition 
thereof  fairly,  legitimately,  aad  not  colourably;  and 
so  he  said  that  the  books  of  the  defendant  were  not, 
dot  was  either  of  them  an  infringement  of  the  copy- 
right of  the  said  book  of  the  plaintiff;  and  thirdly, 
that  one  James  Roecoe  Mongan  was  the  author  as  well 
of«*thc  said  books  of  the  defendant "  as  of  "the  said 
book  of  the  plaintiff;"  and  that  said  James  Boscoe 
Mongan  composed  "  the  said  book  of  the  plaintiff9'  in 
the  year  1855;  and  that  "the  said  books  of  the  de- 
fendant "  (each  of  which  was  a  work  of  a  different 
character  from  the  said  books  of  the  plaintiff)  were 
composed  by  the  said  James  Roscoe  Mongan  in  the 
year  1860;  and  that  the  entire  of  each  of  tho  said 
books  (save  the  Latin  text  therein  contained)  was  so 
composed  partly  from  certain  knowledge,  learning, 
and  ideas  which  said  James  Roscoe  Mongan  then  had 
m  respect  of  the  subject  matter  of  said  work,  and 
partly  from  common  sources  of  information  which 
were  for  that  purpose  fairly  and  legitimately,  and  not 
colourably  need  by  the  said  James  Roscoe  Mongan ; 
and  every  part  of  the  said  defendant's  book)  (except 
the  said  Latin  text)  was  the  result  of  fair  and  bond 
fide  mental  operations  of  the  said  James  Roscoe  Mon- 
gan upon  said  common  sources  of  information;  and 
that  no  part  of  defendant's  said  books,  or  either  of 
them,  were  copied  or  colourably  altered  from  the  said 
book  of  the  plaintiff;  and  so  the  defendant  said  that 
the  said  books  of  the  defendant  were  not,  nor  was 
either  of  them,  a  piracy  of  the  said  book  of  the  plain- 
tiff, nor  an  infringement  of  his  copyright  therein,  and 
therefore  he  defended  the  action.    To  this  third  de- 
fence the  plaintiff  demurred,  because  the  same  did  not 
disclose  any  answer  good  in  substance  to  the  several 
causes  of  action  in  the  writ  of  summons  and  plaint 
alleged,  or  any  of  them;  and  because  notwithstanding, 
anything  in  the  said  defence  alleged,  certain  parts  of 
defendant's*  two  books  might  be,  in  substance  and 
feet,  reproductions  of  certain  parts  of  the  plaintiff's 
books;  and  also  because  there  might  be  infringement 
of  copyright  actionable  at  law,  although  intent  to 
commit  piracy  oil  the  part  of  the  author  were  absent; 
and  also  because  there  might  be  infringement  of  copy- 
right actionable  at  law,  although  the  author  of  the 
book  complained  of  did  not  in  fact  copy  from  the  book 
of  the  plaintiff;  and  also  because,  notwithstanding 
anything  in  the  said  defence  alleged,  the  author  therein 
named  might  have  had  certain  parts  of  the  plaintiff's 
book,  of  which  also  he  was  the  author,  durably  im- 
pressed upon  his  mind  and  memory,  and  might  have 
afterwards,  by  means  of  such  impressions,  and  with- 
out copying  from  the  plaintiff's  book,  reproduced  the 
same  matter,  and  caused  it  to  be  transferred  to  the 
defendant's  book;  and  also  because  a  publisher  was 
not  justified  in  point  of  law  in  availing  himself  of  the 
mental  operations  of  an  author  upon  a  certain  subject, 
in  case  another  party  had  previously  acquired  copy- 


right in  the  result  of  the  mental  operations  of  th 
same  author  similarly  exercised  on  the  same  subject; 
and  also  because,  notwithstanding  anything  in  the 
said  third  defence  alleged,  the  defendant  himself  might 
have  published  his  several  books,  well  knowing  that 
certain  passages  therein  were  reproductions  of  certain 
parts  of  the  plaintiff's  book;  and  also  because  the 
existence  of  perfect  good  faith  on  the  part  of  the 
author  did  not  afford  justification  in  law  for  the  publi- 
cation by  the  defendant  of  books  containing  certain 
passages  not  original,  but  reproductions  in  substance 
and  fact  of  certain  parts  of  the  plaintiff's  book;  and 
also  because  in  cases  of  the  nature  disclosed  by  the 
pleadings  originality  -in  fact  of  the  book  complained 
of  was  the  true  test  on  the  question  of  piracy,  but 
the  said  defence  did  not  aver  that  the  defendant's 
books  were  entirely  original 

Phillips  (with  him  Serjeant  Armstrong)  in  support 
of  the  demurrer. — First,  with  respect  to  the  sufficiency 
of  the  summons  and  plaint,  it  will  be  said  tliat  all  the 
counts  are  bad  because  they  complain  of  a  piracy  of 
parts  of  the  plaintiff's  book  while  under  the  15th  sec- 
tion of  the  Copyright  Act,  5  &  6  Vict  c  45,  the 
complaint  onght  to  be  for  a  piracy  of  the  entire  book. 
But  the  declaration  is  sufficient.    It  cannot  be  argued 
that  there  is  no  copyright  in  parts  of  a  work;  if  there 
is  such  a  copyright  then  the  infringement  of  it  must 
be  actionable*    The  interpretation  clause,  section  2 
of  the  statute,  defines  the  word  "  book "  as  "  any 
part  or  division  of  a  volume;"  and  though  the  words 
"  separately  published  "  occur  in  the  section,  they  are 
to  be  confined  to  the  words  "  map,  chart,  or  plan," 
which  immediately  precede.    The  question  of  piracy 
of  part  of  a  book  arose  in  a  case  cited  in  Maurman 
v.  Tegg  (2  Ross,  at  p.  398),  as  having  been  tried  be- 
fore Lord  Kenyon*    In  Sweet  v.  Benning  (16  0.  D., 
459)«  the  declaration  complained  of  the  defendant's 
having  printed  portions  of  the  reports  contained  in  the 
plaintiff's  periodical;  and  it  was  held  that  there  might 
be  an  infringement  of  the  copyright  in  the  portions. 
Then  with  respect  to  the  demurrer  to  the  third  de- 
fence, the  defendant  might  have  pleaded  originality, 
as  he  has  in  fact  done  in  the  second  defence,  or  he 
might  have  pleaded  that  his  use  of  the  plaintiffs  book 
was  legitimate.    The  third  defence  does  neither  one 
nor  the  other,  while  it  leaves  all  the  allegations  in  the 
several  paragraphs  of  the  summons  and  plaint  unde- 
nted.   The  statement  that  no  part  of  his  books  was 
copied  or  colourably  altered  from  the  plaintiffs  book 
is  no  denial  of  our  charge,  but  merely  applies  to  the 
modus  operandi  of  the  author,  not  to  the  result  in 
fact.    The  defence  may  mean  that  Mongan  composed 
de  now;  but  the  result  being  admitted  on  the  plead- 
ings to  be  a  reproduction,  does  not  the  defendant 
publish  for  himself  the  result  of  the  labour  of  which 
the  plaintiff  had  become  the  proprietor?    That  repro- 
duction was  unlawful —  Wyatt  v.  Barnard  (3  Ves.  & 
B.  77);  Longman  v.  Winchester  (16 Ves.  269).  The 
defendant  does  not  show  that  the  reproduction  was 
for  the  purpose  of  extract,  comment,  quotation,  or  il- 
lustration-^orro&Z  v.  Houston  (&  K.  &  Johns.  715). 
Then. the  bona  fides  of  the  author  cannot  justify  the 
publisher  where  all  the  facts  stand  admitted  against 
him  which  are  admitted  upon  this  record — Read  v. 
Lacy  (1  Johns.  &  Hem.  524,  S.  C,  7  Jar.  N.  S.  463 1 
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shews  that  copying  or  not  is  not  the  teat,  bat  origina- 
lity in  fact;  that  the  bona  fides  of  the  anthor  is  imma- 
terial; and  that  the  bona  fides  or  mistake  of  a  pub- 
lisher is  no  justification — Bar  field  r.  Nicholson  (2 
Sim.  &  St.  1);  Wilkitis  v.  Aikin  (17  Yes.  424). 
Then  the  defendant  cannot  by  indirect  means  compass 
what  the  law  forbids  to  be  done  directly — Turner  v. 
Robinson  ( 1 0  Ir.  Gh.  521.);  Jeffereys  v.  Boosey  (4  H. 
of  L.  815);  Kyle  v.  Jeffreys  (3  Macq.  H.  of  L.  611.) 

Palles  (with  him  Sergeant  Sullivan)  for  the  defen- 
dant.— The  third  defence  is  good.  In  order  to  consti- 
tute an  offence  under  the  Copyright  Acts,  there  must 
be  either  a  copying  or  a  colourable  alteration.  Both 
are  denied  here.  It  is  no  offence  to  publish  a  book 
containing  parts  printed  before.  Story's  Equity  Juris- 
prudence, s.  940,  shows  the  difficulty  which  must  arise 
in  cases  of  this  description  in  deciding  what  is  origina- 
lity and  what  is  not.  Sayer  v.  Moore  (1  East  361); 
Carey  v.  Longman  (1  East.  356) ;  Truster  v.  Murray 
(1  East.  363).  Carey  v.  Pearsly  (4  Esp.  168)  shows 
that  it  is  not  sufficient  to  show  that  part  of  one  book 
is  transcribed  into  another.  Mathetsson  v.  Stochdale 
(12  Ves.  270);  Martin  v.  Wright  (6  Sim.  297); 
Murray  v.  Bogus  (1  Drewr.  353).  Then  the  sum- 
mons and  plaint  is  itself  bad.  The  plaintiff  ought  to 
have  declared  for  pirating  his  book,  not  part  of  it.  If 
issue  is  taken  on  part  of  a  book,  piracy  cannot  come 
into  question ;  if  issue  is  taken  on  the  entire,  this 
necessarily  involves  the  question  of  piracy — whether 
the  whole  book  has  been  pirated.  If  he  had  declared 
for  the  piracy  of  his  whole  book,  then  it  would  have 
been  a  question  whether  copying  portions  of  the  book 
amounted  to  evidence  of  piracy  of  the  whole.  Part 
of  a  volume  does  not  come  under  the  definition  of 
"book,"  given  in  the  second  section  of  the  Act, 
unless  it  is  separately  published.  Tho  23rd  section 
of  the  Act  shows  that  that  is  the  true  construction ; 
that  section  vests  the  property,  in  copies  of  books 
which  have  been  printed  or  imported  without  consent, 
in  the  proprietor  of  the  copyright,  and  empowers  him 
to  sue  for  and  recover  the  same,  or  damages  in  an 
action  of  detinue,  or  sue  for  and  recover  damages  in 
trover.  Supposing  a  part  is  copied,  how  can  that 
part  be  recovered  in  detinue?  If  I  publish  a  book, 
and  in  one  part  of  it  I  print  a  part  of  another's  book, 
and  then  I  turn  over  and  print  a  portion  of  matter  of 
my  own,  the  allegation  on  the  other  side  is,  that  the 
part  belonging  to  the  other  is  a  book  within  the 
meaning  of  the  Act  of  Parliament ;  and  if  they  recover 
their  book  under  the  23rd  section,  they  will  recover 
also  that  which  is  my  property.  To  print  part  of  a 
book  is  not  an  offence,  unless  the  part  is  such  as  to 
make  the  printing  of  it  a  piracy  of  the  whole  boot 
You  cannot  go  outside  of  the  statute  for  the  cause  of 
action.  Beads  v.  Conquest  (30  L.  J.,  G.  P.  209). 
Parts  of  a  book  may  be  fairly  printed  for  purposes  of 
criticism  or  quotation.  If  the  plaintiff  complains  of 
the  printing  of  parts,  he  onght  to  show  that  it  was 
not  a  justifiable  printing.  The  court  will  not  assume 
that  the  person  printing  the  part  of  the  other's  book 
is  guilty  of  an  offence,  and  the  party  complaining 
ttght  either  to  bring  himself  dearly  within  the  statute, 
or  show  that  the  printing  of  the  parts  was  not  for  a 
.legitimate  purpose. 

Sergeant  Armstrong,  in  reply— The  question  re- 


solves itself  into  one  of  pleading.  The  court  is  not 
called  upon  to  decide  any  abstract  proposition  what- 
ever, but  whether,  having  regard  to  the  statutable 
right,  the  common  law  does  not,  ex  necessitate,  give 
a  remedy  for  the  infringement  of  that  right,  and  then 
whether  the  summons  and  plaint  doe*  not,  in  that 
view,  state  a  good  cau.e  of  action. — Co.  Lit,  184,  b. 
The  printing  of  part  is  prima  Jacie  actionable.  Then 
it  lies  upon  the  party  who  makes  himself  thus  prima 
facie  liable,  to  make  an  exception,  and  brisg  himself 
within  it. 

Dec  2. — O'Brien,  J. — This  case  of  Rooney  v. 
Kelly  is  an  action  brought  by  tho  plaintiff  for  the 
infringement  of  his  copyright  in  the  book  mentioned 
in  the  summons  and  plaint  The  summons  and  plaint 
contains  four  counts.  [His*Lordship  here  read  the 
summons  and  plaint.]  The  defence  applicable  to  all 
the  counts  is,  that  the  plaintiff's  book  contains  no  pan 
of  the  Latin  text  of  Virgil,  and  that  the  defendant's 
books  consist  partly  of  the  Latin  text  and  partly  of 
EngKsh  notes;  and  then  the  first  defence  denies  the 
plaintiff's  copyright;  the  second  defence  is  as  follows: 
— [Here  his  Lordship  read  the  second  defence.]]  I 
refer  to  it  for  the  purpose  of  showing  the  question 
which  it  raises,  and  because  it  appears  to  us  that, 
under  that  defence,  the  defendant  would  be  entitled 
to  rely  on  the  various  point*  of  law  pressed  by 
counsel  in  his  argument.  But  the  third  defence, 
which  is  the  one  to  which  the  demurrer  has  been 
taken,  is  of  a  different  character.  [His  Lordship 
here  read  the  third  defence.]  To  that  defence  a 
demurrer  has  been  takeu,  and,  npoa  the  argument  of 
the  demurrer,  the  defendant's  counsel  not  merely  cos- 
tended  that  the  defence  was  good,  but  that,  even 
supposing  it  to  be  bad,  still  be  was  entitled  to  fell 
back  on  the  defects  which,  as  ho  alleged,  appeared  in 
the  summons  and  plaint,  and  he  said  that  all  the 
counts  were  bad,  as  net  dUdosing  a  sufficient  cau*e 
of  action.  In  giving  judgment  in  the  ease,  I  aha  11 
fellow  the  order  of  the  pleadkigs,  and  consider,  first,  the 
objection  taken  by  the  defendant  to  the  summons  and 
plaint.  The  objection  is  this,  that  the  acts  charged 
are  not  the  printing  of  the  entire  of  the  plaintiff's 
book,  or  selling  books  containing  the  plaintiff's  book, 
but  printing  parts  only  of  the  plaintiff's  book;  and 
the  defendant  contends  that  such  summons  and  plaint 
is  not  in  accordance  with  the  statute;  and  that  it  was, 
at  all  events,  incumbent  on  the  plaintiff  to  show  in 
his  summons  and  plaint  that,  from  the  nature  of  the 
parts  transferred  to  the  defendant's  book,  hie  book 
was  an  infringement  of  the  copyright  in  that  of  the 
plaintiff.  Now,  in  order  to  maintain  this,  the  defen- 
dant's counsel  have  argued  that  the  plaintiff's  sole 
right  of  action  is  under  the  15th  section  of  the  St  5 
&  6  Vic,  c  45.  That  section  provides,  "  that  if 
any  person  shall,  in  any  part  of  the  British  dominion*, 
after  the  passing  of  this  Act,  print  or  cause  to  be 
printed,  either  for  sale  or  exportation,  any  book  in 
which  there  shall  be  subsisting  copyright,  without  the 
consent,  in  writiug,  of  the  proprietor  thereof,  or  shall 
import  for  sale  or  hire  any  such  book,  so  having  been 
unlawfully  printed  from  parts  beyond  the  sea,  or 
knowing  suoh  book  to  have  been  so  unlawful!/ 
printed  or  imported,  shall  sell,  publish,  or  expose 
to  sale  or.  hire,  or  cause  to  be  sold,  published,   or 
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exposed  to  sale  or  hire,  or  shall  have  in  his  posses- 
sion for  sale  or  hire,  any  such  book  so  unlawfully 
printed  or  imported,  without  such  consent  as  aforesaid, 
such  offender  shall  be  liable  to  a  special  action  on  the 
case  at  the  soit  of  the  proprietor  of  each  copyright, 
to  be  broaght  in  any  court  of  record  in  that  part  of 
the  British  dominions  in  which  the  offence  shall  be 
committed."     The  defendant's  counsel  contend  that, 
to  maintain  an  action  under  this  section,  it  is  not 
sufficient  to  state,  as  has  been  done  in  this  case,  that 
the  defendant  printed  part  of  the  plaintiff's  book,  or 
published  books  containing  parts  of  the  plaintiff's 
book;  bat  that  the  summons  and  plaint  should  state 
those  acts  to  have  been  done  with  respect  to  the 
plaintiff's  book*    The  defendant  admits,  what,  indeed, 
it  is  impossible  to  deny,  that  copyright  may  be  in- 
fringed by  printing  part  of  a  book.     But  he  says, 
that  thongh  it  is  necessary  to  frame  the  summons 
and  plaint  in  this  manner  for  printing  an  entire  book, 
still  that  the  plaintiff  might  sustain  an  action  by 
showing,  as  matter  of  evidence,  that  certain  parts  of 
the  book,  though  not  the  entire,  were  printed,  regard 
being  had  not  only  to  quantity,  but  to  quality,  and  the 
circumstances  under  which  the  book  was  published, 
being  each  that  the  printing  of  those  parts  might 
fairly  be  considered  an  infringement  of  the  copyright. 
Against  this  argument,  the  plaintiff  has  relied  upon 
the  interpretation  clause  of  the  statute.    That  clause, 
which  is  in  the  second  section  of  the  Act,  is  to  this 
effect:  "  That,  in  the  construction  of  this  Act,  the 
word  *  book '  shall  be  construed  to  mean  and  include 
every  volume,  part  or  division  of  a  volume,  pamphlet, 
sheet  of  letter-press,  sheet  of  music,  map,  chart,  or 
plan,  separately  published."     The  plaintiff  contends 
that  the  words  "  separately  published  "  are  only  to 
be  taken  to  refer  to  the  immediately  antecedent  words, 
*'  map,  chart,  or  plan,"  and  not.  to  the  preceding  words, 
*•  part  or  division  of  a  volume,"  and,  therefore,  that 
part  of  a  book,  though  not  separately  published,  comes 
within  the  definition.    This  question  has  been  much 
discussed  during  the  argument,  and  without  express- 
ing, on  my  own  part,  any  opinion,  I  may  observe  that 
there  might  be  some  difficulty  arising  from  the  statute 
itself  in  coming  to  the  conclusion  that  the  word 
"  book,"  wherever  it  is  nsed  in  the  statute,  comprises 
part  of  a  book.    The  23rd  section  alone  would  show 
that  there  would  be  great  difficulty  in  so  holding,  be- 
cause that  section  enacts  "that  all  copies  of  any  book 
wherein  there  shall  be  copyright,  and  of  which  entry 
shall  have  been  made  in  the  said  registry-book,  and 
which  shall  have  been  unlawfully  printed  or  imported, 
without  the  consent  of  the  registered  proprietor  of 
snch  copyright,  in  writing  under  his  hand,  first  ob- 
tained, shall  be  deemed  to  be  the  property  of  the  pro- 
prietor of  such  copyright,  and  who  shall  be  registered 
as  such."    How,  it  is  very  hard  to  hold  that  the 
plaintiff  would  acquire  that  property  hi  a  book  pub- 
lished by  the  defendant,  because  it  contained  a  couple 
of  pages  of  the  plaintiff's  book.    But  the  view  taken 
by  the  court  renders  it  unnecessary  to  decide  this 
question.    It  is  unnecessary  to  pronounce  any  opinion 
upon  this  point,  because  we  are  of  opinion  that,  inde- 
pendently of  the  15th  section,  the  proprietor  of  the 
copyright  of  a  book  may  sustain  an  action  for  the  in- 
fringement of  copyright  by  sale,  Ac,  of  part  of  a  book. 


The  pecond  section  of  the  Act  defines  the  copyright 
of  a  book  to  be  "  the  sole  and  exclusive  liberty  of 
printing  or  otherwise  multiplying  copies  of  any  subject 
to  .which  the  said  word  is  herein  applied ; "  and  by 
the  third   section   the  copyright  is  secured  to  tha 
author  for  his  life  and  seven  years  after,  or  for  forty- 
two  years  after  the  first  publication.     Now,  the  copy- 
right of  a  book  includes  the  copyright  of  every  pert. 
It  would  be  difficult  to  maiutaiu  that,  by  leaving  out 
one  twentieth  of  a  book,    the   remaining   nineteen- 
twentieths  might  lawfully  be  published.    The  copy- 
right, then,  is  vested  by  the  statute  in  the  proprietor, 
and  the  copyright  includes  not  merely  the  entire,  but 
every  part     His  rights  are  derived  from  the  statute, 
and  if  they  are  invaded  by  priuting  parts  of  the  book, 
then  it  appears  to  us  that,  independently  of  the  15th 
section,  the  common  law  right  of  action  would  attach. 
Upon  this  point  I  would  refer  to  the  case  of  Bedford 
v.  Hood  (7  T.  R,  620),.  and  to  the  observations  of 
Williams,  J.,  in  Read*  v..  Conquest  (30  L.  J.,  209). 
"  The  question,  therefore,"  he  says,  stating  not  merely 
the  case  of  Beckford  v.  Hood,  but  the  result  to  be 
deduced  from  the  authorities,   "  seems  narrowed  to 
this,  viz.,  whether  the  statute  of  Anne,  having  con- 
fessedly put  an  end  to  such  a  right  (if  it  ever  existed) 
after  the  period  it  prescribes,  has  yet  preserved  it 
during  the  currency  of  such  period.    That  it  has  done 
so,  is  a  proposition  which  we  think  it  difficult  for  the 
plaintiff  to  maintain.     That  a  common  law  right  of 
action  attaches  upon  an  invasion  of  the  copyright, 
created  by  statute,  was  decided  in  the  case  of  Beck- 
ford  v.  Hood,  and  followed  in  several -other  cases; 
but  we  are  not  aware  of  any  case,  since  Millar  v. 
Taylor  was  overruled  by  the  House  of  Lords,  which 
decides  or  recognises  that  an  author  of  a  published 
work  has  any  other  than  the  statutable  copyright 
therein."     That  is,  we  are  of  opinion  that  the  copy- 
right of  the  proprietor  is  derived  solely  under  the 
statute,  but  also,  that  npon  the  invasion  of  the  copy- 
right, and  independently  of  the  statute,  the  commou 
law  right  of  action  arises      Now,  1  observe  m  this 
case  that  the  four  counts  of  the  summons  and  plaint 
state  the  acts  to  have  been  done  contrary  to  the 
statute,  and,  so  far,  appear  to  be  brought-  under  the 
statute.    But  no  difficulty  arises  in  the  plaintiff's  way 
from  that  circumstance,  because  I  find  that,  in  a  case 
of  Boozey  v.  Tolkien,  in  6th  Common  Bench,  also  re- 
ported in  the  Law  Journal,  it  was  held  that,  nnder  a 
count  containing  these  words  u  contrary  to  the  form 
of  the  statute,"  the  party  might  rely  on  and  rail  back 
on  his  common  law  right,  and  if  the  action  could  not 
be  maintained  under  the  statute  it  might  be  main- 
tained at  common  law.    The  case  arose  there  in  this 
way:  there  were  three  counts  in  the  declaration;  the 
two  first  alleging  the  grievances  complained  of  to  have 
been  done  contrary  to  the  form  of  the  statute;  the 
third  similarly  framed,  with  the  exception  that  it 
omitted  the  words  "contrary  to  the  form  of  the 
statute."    The  application  was  to  compel  the  plaintiff 
to  strike  out  this  third  count,  or  the  first  and  second 
counts,  and  the  court  granted  it,  on  the  ground  that 
the  count  was  unnecessary,  and  that  there  was  nothing 
that  could  be  proved  under  the  third  count  which 
might  not  be  .given  in  evidence  under  the  first  or 
second.     This  was  a  strong  view  of  tho  conrf,  that 
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the  party  night  fall  back  on  the  common  law  right 
Then  if  the  plaintiff  has  the  property  in  the  copyright 
of  the  book,  and  if  we  are  of  opinion  that  he  might 
maintain  his  action  at  common  law,  though  not  within 
the  terms  of  the  15th  section,  then  we  have  next  to 
consider  how  far  the  copyright  is  invaded  according 
to  the  statement  in  the  summons  and  plaint  Now, 
we  were  told  that  very  alarming  consequences  wonld 
ensne  if  we  were  to  hold  that  such  a  summons  and 
plaint  was  good;  if  we  held,  that  by  printing  a 
portion  of  a  book,  there  was  an  infringement  of  the 
copyright.  1  do  not  think  our  decision  involves  any 
such  consequences.  We  think  it  an  offence  pritnd 
facie,  and  a  violation  of  the  copyright  to  print  parts 
of  a  book;  but  it  is  open  to  the  defendant  to  say  "  in 
my  book,  it  is  true,  there  are  parts  of  the  plaintiff's 
book,  but  still  the  work  on  the  whole  is  to  be  consi- 
dered as  original"  It  is  open  to  him  to  say  that  those 
parts  were  only  introduced  for  the  very  legitimate 
purpose  of  quotation.  It  is  open  to  him  to  state  any 
other  grounds  that  would*  justify  his  priuting  any 
parts  of  the  plaintiff's  book.  But  we  think  it  is  suf- 
ficient for  the  plaintiff  to  state,  in  his  summons  and 
plaint,  what,  prima  facie,  constitutes  an  infringement 
of  the  copyright;  leaving  it  to  the  defendant,  if  he 
can,  to  justify  his  conduct.  We  have  been  referred 
to  a  number  of  authorities  on  this  point.  They  all 
agree  in  this,  that  piracy  may  be  committed  by  printing 
parts  of  a  book.  But  what  parts  of  a  book  it  would 
be  necessary  to  take  in  order  to  constitute  an  act  of 
piracy,  as  stated  by  Lord  Cottenham  in  BrarnweU  v. 
Halcomb  (3rd  M.  &  Cr.,  737),  depends  not  merely 
upon  their  quantity,  but  also  upon  the  nature  of  those 
parts,  so  that  it  is  difficult,  nay,  almost  impossible,  to 
lay  down  any  general  rule  on  the  subject,  or  to  state 
how  much  exactly  must  be  copied  in  order  to  consti- 
tute an  act  of  piracy.  He  says: — "  When  it  comes 
to  a  question  of  quantity,  it  must  be  very  vague. 
One  writer  might  take  all  the  vital  part  of  another's 
book,  though  it  might  be  but  a  small  proportion  of 
the  book  in  quantity.  It  is  not  only  quantity,  but 
value,  that  is  always  looked  to.  It  is  useless  to  refer 
to  any  particular  cases  as  to  quantity.  In  my  view 
of  the  law,  Lord  Eldon,  in  Wilkina  v.  Aikin,  pnts  the 
question  on  a  most  proper  footing.  He  says:  'The 
question  upon  the  whole  is,  whether  this  is  a  legiti- 
mate use  of  the  plaintiff's  publication,  in  fair  exercise 
of  a  mental  operation,  deserving  the  character  of  an 
original  work.' "  Well,  it  is  perfectly  open  to  the 
defendant,  as  in  this  case  he  has  done  in  his  second 
defence,  to  raise  the  question  that  this  book  of  his  is 
a  new  and  original  work,  the  result  of  fair  mental 
labour  on  his  part  He  has  put  that  ground  fairly  in 
that  second  defence  by  saying,  "I  admit  that  I 
printed  part  of  the  plaintiff's  book,  still  the  whole  of 
my  book  is  to  be  considered  as  a  new  and  original 
work,  and  the  cases  show  that  the  printing  of  parts 
will  not  constitute  an  act  of  piracy,  if  the  parts  are  bo 
insignificant  in  value  and  number  that  my  book  is  to 
be  considered  as  new  and  original,  and,  therefore,  the 
plaintiff  has  no  right  of  action."  So  that,  by  deciding 
that  the  summons  and  plaint  if  good,  we  do  not 
prevent  the  defendant  from  resorting  to  these  grounds 
of  defence.    He  might  saj.tfcat.  the  parts  were  taken 


for  the  purpose  of  quotation,  or  of  review  or  criticism, 
or  he  might  rely  on  other  grounds.  Well,  now,  I  find 
in  the  cast  of  Sweet  v.  Benmng  (16th  0.  B.,  459), 
that  the  declaration  there  stated,  as  here,  that  the 
defendants  printed  for  sale  and  •  sold  in  a  particular 
work  "  divers  portions  of  the  said  reports  contained 
in  the  plaintiff's  said  periodical,  and  thereby  pirated 
the  said  reports."  Now,  these  last  words  do  not 
occur  in  any  of  the  counts  here,  bat  H  was  admitted 
in  the  argument  that  the  summons  and  plaint,  if  bad 
in  other  respects,  conld  derive  no  support  from  these 
words,  and,  therefore,  we  are  to  consider  the  validity 
of  the  declaration  in  Sweet  v.  Benning  independently 
of  those  words.  But  we  are  told  that  in  that  ease 
the  point  was  not  raised.  It  is  sufficient  to  look  to 
the  judgment  to  see  that  important  questions  were 
raised.  The  case  went  to  trial,  and  the  parties  agreed 
to  a  special  case,  and  it  is  not  to  be  imagined  that  the 
counsel  or  the  judges  were  insensible  to,  or  could  have 
failed  to  observe  the  circumstance,  that  the  declara- 
tion charged  only  that  parts  of  the  book  had  been 
printed  and  published.  It  is  difficult  to  imagine  that 
they  would  have  given  judgment  for  the  plaintiff  if 
there  was  that  defect  in  the  declaration.  But  upon 
looking  at  the  judgments  of  the  court  in  that  case, 
we  find  that  they  all  agree  hi  this,  that  acta  of  piracy 
might  be  committed  by  publishing  part  of  a  work,  if 
that  part  was  considerable  or  important.  Mr.  Justice 
Maule  had  some  difficulty  as  to  the  case  before  bhn, 
but  all  the  judges  concur  in  the  general  principles 
which  I  have  mentioned,  that  piracy  might  be  com- 
mitted by  publishing  part  of  a  book;  and  judgment 
was  thereupon  given  for  the  plaintiff,  upon  a  declara- 
tion framed  in  the  manner  which  I  have  mentioned. 
Of  course,  if  we  were  shown  clearly  that  the  declara- 
tion was  bad,  we  should  be  at  liberty  to  reverse  that 
decision;  but  that  is  not  shown  clearly  to  as.  It  is 
said  that  a  party  is  bound  to  state  in  his  declaration 
that  the  whole  of  the  book  was  printed,  but  that  in 
J  evidence  he  is  only  bound  to  shew  part  of  it  to  have 
[  been  printed;  but  that  if  he  does  not  state  in  his 
declaration  that  the  whole  was  printed,  his  dedara- 
•  tion  is  bad.  It  is  sufficient,  in  answer  to  this,  to 
(  say,  that  printing  parts  is  prima*  facie  a  piracy,  but 
.  that  it  is  open  to  the  defendant  to  show  that  the 
parts  printed  are  insignificant,  and  that  for  that  or 
other  reasons,  the  printing  does  not  amount  to  an  in- 
fringement of  the  copyright  Now,  having  stated 
J  what  occur  to  me  as  reasons  for  my  being  of  opinion 
that  the  summons  and  plaint  is  good,  let  us  now  con- 
sider what  the  defence  is.  The  second  defence  I  have 
already  referred  to.  The  third  is  framed  with  consi- 
derable care;  framed  I  think  with  a  view  to  obscure 
as  much  as  possible  the  precise  ground  on  which  the 
defendant  says  he  justifies  what  he  has  done.  It  is  to 
be  assumed  that  the  defendant  has  printed  parts  of 
the  plaintiff's  book.  Now,  let  us  recollect  that  Moo- 
gan  was  the  author  of  the  plaintiff's  book,  and  of  the 
parts  of  the  defendant's  books,  which  it  is  alleged  are 
objectionable  as  being  copies  of  parts  of  the  plaintiff's 
book.  He  says,  first,  that  the  defendant's  books  were 
of  a  different  character  from  the  plaintiff's  book ; — 
that  is  not  very  material,  for  they  may  be  of  a  diffe- 
rent character  and  yet  an  infringement.    But  he  say  a 
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further,  that  the  entire  of  them  was  so  composed 
partly  from  certain  knowledge,  and  partly  from  com- 
mon 8onrces  of  information,  fairly  and  legitimately 
used.  Is  there  anything  inconsistent  in  that  with  the 
plaintiff's  copyright  being  infringed?  I  presume  the 
defendant's  books  were  composed  from  Mongan's 
ideas  on  the  subject;  so  was  the  book  which  was  pub- 
lished in  1855.  He  does  not  say  how  much  was 
composed  from  general  knowledge  and  ideas,  the  re- 
sult of  which,  in  1855,  he  had  shewn  in  the  work 
which  he  had  sold  to  the  plaintiff.  He  says  he  used 
the  common  sources  of  information  fairly  and  legiti- 
mately. Well,  the  pleader  being  under  the  impres- 
sion that  that  is  not  enough,  goes  on  to  say  that  every 
part  of  the  book  is  the  result  of  fair  operation  of 
Mongan  on  the  common  sources;  and  that  no  part 
was  copied  from  the  plaintiff's  book.  He  admits  that 
parts  of  the  defendant's  books  were  in  the  plaintiff's 
book;  that  parts  of  the  plaintiff's  books  were  re- 
printed; but  he  says  that  no  part  is  copied;  and  that 
the  whole  is  the  result  of  fair  and  bona  fide  mental 
operations  upon  common  sources.  Here  we  are  asked 
do  we  lay  down  the  proposition,  that  because  the  au- 
thor of  a  work  sells  a  copyright  in  it,  he  is  for  ever 
precluded  from  considering  or  writing  upon  the  same 
subject  again?  I  do  not  intend  to  advan<*.e  snch  a 
proposition;  but  the  question  would  be,  whether  the 
second  publication  is  fairly  a  new  and  original  book, 
or  merely  a  reproduction  of  the  former  one.  Of  course 
the  knowledge  he  had  in  1860 1  am  willing  to  assume 
had  been  in  his  mind  for  years  before.  The  result,  in 
a  particular  form,  he  sold  to  the  plaintiff  in  1855.  If 
as  the  result  of  that  knowledge  which  he  then  had,  or 
of  subsequently  acquired  knowledge  and  by  mental 
operations,  he  reproduced  a  different,  a  new  and  ori- 
ginal book,  though  somewhat  the  same,  there  is  no- 
thing to  prevent  his  doing  so.  We  do  not  mean  to 
lay  down  that  his  doing  so  is  illegal  But  the  whole 
of  the  statement  in  the  defence  may  be  true,  and  still 
the  plaintiff's  copyright  may  have  been  infringed;  be- 
cause, no  matter  what  his  intentions  were,  even  sup- 
posing he  had  forgotten  everything,  and  yet  arrived 
at  the  same  result, — and  we  are  not  to  speculate  on 
that,  nor  to  decide  how  it  was,  whether  by  the  same 
knowledge  as  in  1855,  or  by  memory  and  subse- 
quently acquired  knowledge — yet  the  book  is  not  his 
book;  he  has  reprinted  parts  of  the  plaintiff's  book; 
and  we  say  it  is  no  answer  to  that  to  say  that  he  did 
so  from  common  sources  of  information  without  put* 
ting  forward  that  it  was  a  new  and  original  book. 
Upon  these  grounds  we  are  of  opinion  that  the  sum- 
mons and  plaint  is  good,  and  that  the  third  defence  is 
open  to  the  objections  I  have  stated;  and  therefore 
thai  our  judgment  should  be  for  the  plaintiff. 

Hates,  J — Two  points  were  raised  upon  the  argu- 
ment of  this  demurrer.  The  first,  that  the  summons 
and  plaint  was  bad;  the  second,  that  the  third  de- 
fence was  also  bad.  The  defendant  insists  on  the 
first,  and  the  plaintiff  on  the  second  of  these  points. 
My  opinion  is  in  favour  of  the  plaintiff  upon  both.  In 
each  conut  of  the  plaint  the  plaintiff  has  averred  a 
copyright  under  the  statute  and  an  invasion  of  it. 
After  the  repeated  decisions  on  the  matter,  it  would 
be  vain  to  contend  that  copyright  is  anything  but  the 


creature  of  statute,  or  that  it  had  any  existence  at 
common  law.  The  statute  5  &  6  Vict  c  45,  in  the 
second  section,  defines  a  copyright  to  be  "  the  sole 
and  exclusive  liberty  of  printing,  or  otherwise  multi- 
plying copies  of  any  subject  to  which  the  said  word 
is  herein  applied."  Those  subjects  are  ascertained  in 
the  third  section;  and  the  term  "book"  it  is  enacted 
shall  mean  "  every  volume,  part  or  division  of  a  vo- 
lume, pamphlet,  sheet  of  letter-press,  sheet  of  music, 
map,  chart,  or  plan,  separately  published."  It  has 
been  argued  for  the  defendant,  that  in  the  construction 
of  this  clause  the  words  "  separately  published  "  over- 
ride all  the  antecedent  words;  so  that  the  words 
"  part  of  a  volume,"  must  be  taken  to  mean  "  part  of 
a  volume  separately  published."  With  that  construc- 
tion I  am  disposed  to  agree;  but  I  do  not  think  we 
are  therefore  led  to  decide  for  the  defendant  upon  the 
general  question.  All  the  counts  of  the  summons  and 
plaint  seem  to  have  been  framed  ou  the  15th  section 
of  the  Act,  under  the  impression  that  the  remedy,  as 
well  as  the  right,  is  solely  under  the  statute;  but  that 
is  not  so;  for  it  is  a  well  established  principle,  that 
when  a  statute  gives  a  right,  the  common  law  steps 
in  and  gives  a  remedy  for  the  invasion  of  the^statnt- 
able  right.  On  this  part  of  the  case  I  would  refer  to 
Beckjord  v.  Hood  (7  T.  R.  620).  Now,  what  is  the 
right  for  the  invasion  of  which  the  remedy  is  given? 
It  is  the  sole  and  exclusive  liberty  of  printing  or 
otherwise  multiplying  copies;  and  I  apprehend  an 
author  cannot  be  said  to  be  left  in  the  exclusive  en- 
joyment of  this  liberty  if  any  other  person  is  to  be  at 
liberty  to  print  any  portion  of  his  book;  and  if  one 
person  takes  one  portion,  and  another  another,  or  the 
same  persou  different  portions  at  different  times,  the 
author  might  have  hard  work  to  discover  the  disjecta 
membra  of  his  production.  It  is  for  the  protection  of 
right  given  by  statute  that  the  common  law  supplies 
a  remedy ;  but  that  common  law  remedy  is  not  to  be 
taken  advantage  of  without  due  regard  to  the  rights 
of  the  public,  for  whose  advantage  the  copyright  is 
conferred  upon  authors.  Therefore  it  is  established 
that  any  person  may,  for  purposes  of  comment,  criti- 
cism, or  quotation,  print  parts  of  another's  book;  and 
as  these  are  only  exceptions,  it  is  sufficient  in  plead- 
ing that  the  plaintiff,  in  suing  for  the  invasion  of  his 
right,  shall  aver  his  right,  the  kind  of  invasion  of 
which  he  complains,  and  the  damage.  All  this,  I 
think,  is  sufficiently  done  in  every  count  of  the  plaint, 
and  I  also  think  that  it  discloses  a  good  cause  of  ac- 
tion. Then  as  to  the  third  defence,  the  objection 
taken  to  it  is  that  it  may  be  true,  and  yet  no  defence 
to  the  action.  I  concur  in  that  view,  being  of  opinion 
that,  after  Mongan  had  sold  his  translation,  neither  he 
nor  any  person  deriving  under  him  had  any  right  to 
infringe  the  copyright  so  sold  by  publishing  either  the 
whole  or  any  part  of  that  translation  without  some 
excuse;  and  that  it  is  no  excuse  that  the  ideas  to 
which  he  gave  expression  were  the  same  ideas  ex- 
pressed in  the  same  language  in  which  he  had  pre- 
viously expressed  them.  On  these  grounds  I  am  of 
opinion  that  the  defence  is  not  good,  and  that  the  de- 
murrer taken  to  it  ought  to  be  allowed. 

Fitzgerald,  J— 1  also  concur  upon  both  points.  As 
I  understood  the  argument,  the  objection  to  the  sum- 
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mons  and  plaint  war,  that  it  stated  no  actionable  in- 
fringement of  the  copyright;  and  that  the  printing  of 
parts  of  a  book  may  be  no  more  than  the  nse  of  the 
book  which  the  law  allows.     It  is  argned  that  the 
plaintiff  should  have,  alleged  in  his  plaint,  though  con- 
trary to  the  fact,  that  the  defendant  printed  the  plain- 
tiff's book,  and  that  he  might  sustain  that  allegation 
by  proof  of  the  printing  of  part.     Well,  as  it  has 
been  stated  already,  it  being  quito  settled  that  copy- 
right has  been  created  and  defined  and  limited  by  sta- 
tute, a  great  deal  of  the  argument  turned  on  the  sta- 
tute, and  a  great  many  cases  were  referred  to;  but  I 
do  not  think  it  necessary  to  go  through  them  all. 
They  appeared  to  me  during  the  argument  to  be  very 
much  beside  the  question.     I  may,  however,  refer  to 
the  Copyright  Act,  which  is  not  the  first  Act,   but 
only  one  of  a  series  of  Acts.    The  preamble  recites 
that  it  is  expedient  to  amend  the  law  relating  to 
copyright  and  to  afford  greater  encouragement  to  the 
production  of  literary  works  of  lasting  benefit  to  the 
world.     Then  follows  the  interpretation  clause;  and 
then  the  sections  which  I  will  refer  to  in  addition  to 
the  preamble,  are  the  second,  the  eleventh,   which 
provides  for  a  registry  to  bo  kept  at  Stationers'  Halt ; 
the  fifteenth,  which  gives  a  remedy  in  cases  of  piracy ; 
and  the  twenty-fourth  and  twenty-fifth.   The  twenty- 
fourth  enacts  that  no  proprietor  of  copyright  in  any 
book  to  be  published  after  the  passing  of  the  Act, 
shall  maintain  any  action  or  suit  at  law  or  in  equity, 
or  any  summary  proceeding  in  respect  of  any  infringe- 
ment of  such  copyright,  unless  he  shall,  before  com- 
mencing such  action,  suit,  or  proceeding,  have  caused 
an  entry  to  be  made  in  the  book  of  registry  of  the 
Stationers'  Company  of  such  book.    The  twenty  fifth 
section  makes  copyright  personal  property  tranamis 
sible  by  bequest,  and  distributable  as  personalty  in 
cages  of  iutcstacy.     The  result  of  all  is,  that  a  party 
who  is  the  original  publisher  of  a  work,  or  the  person 
deriving  title  from  him,  may  have  in  it  that  special 
property  which  is  called  copyright,  which  is  the  ex- 
clusive right  to  print  that  work;  and  not  merely  to 
print  the  whole  of  it,  but  it  and  every  part  of  it.  That 
being  the  position  of  the  plaintiff  here,  he  shewing 
himself  to  be  the  owner  of  the  copyright,  and  having 
prima  facie  the  exclusive  right  of  printing  and  pub- 
lishing it  and  every  part  of  it,  he  complains  that  ho 
being  in  that  position,  the  defendant,  without  his  con- 
sent, printed  parts  of  that  work  so  as  to  injure  his 
property.   The  question  is,  has  he  not  stated  a  prima 
facie  injury  which,  when  put  in  the  form  of  pleading 
which  he  has  adopted  in  his  plaint,  requires  an  an- 
swer.    My  opinion  was  and  is,  that,  being  the  pro- 
prietor of  this  work  and  having  the  exclusive  right 
of  printing  it,  when  he  stated  that  the  defendant  had 
infringed  that   right  by  printing  a  portion  of  it,  be 
stated  sufficient  to  shew  a  cause  of  action  which  ought 
to  be  answered.     And  though  he  thus  shews  a  primd 
facie  cause  of  action  it  is  still  open  to  the  defendant 
to  shew  in  answer  that  though  the  statement  in  the 
plaint  is  true,  yet  that  he  did  the  acts  complained  of, 
bond  fide,  for  the  purpose  of  fair  quotation,  extract, 
or  criticism,  for  which  purposes  pai-ts  of  a  work  may 
be  taken  by  any  person  without  infringing  the  copy- 
right.   That  that  is  so  is  shewn  by  the  case  of  Sweet 


v.  Berating,  and  especially  by  the  judgment  of  Mr. 
Justice  Crowder  in  that  case  (16  C.  B.,  p.  490), 
which  indeed  seems  to  touch  the  very  point,  for  he 
says, — "  Looking,  however,  at  the  language  of  the 
statute,  I  feel  very  reluctantly  bound  to  express  my 
opinion  that  it  (the  defendant's  use  of  the  plaintiff's 
work)  may  and  does  amount  to  piracy.    It  falls  ex- 
actly within  the  15th  section,  taken  In  connection 
with  the  interpretation  clause,  8.  2.     The  result  of 
those  two  sections  is  this, — that  a  person  is  guilty  of 
piracy  who  prints  or  causes  to  be  printed  for  sale  any 
book  or  part  of  a  book  in  which  there  is  subsisting 
copyright  without  the  consent  in  writing  of  the  author 
or  proprietor.  That  which  the  defendants  have  printed 
and  published  without  the  sanction  of  the  plaintiff's 
is  undoubtedly  a  part,  and  a  very  considerable  and 
important  part  of  the  work  of  the  plaintiffs."    That 
interpretation  of  the  Act  given  by  Mr.  Justice  Crow- 
der is  one  which  I  am  inclined  to  adopt,  and  it  is  one 
given  in  a  case  in  which  the  declaration  is  nearly  in 
the  same  form  as  that  in  the  present  one.     Carey  v. 
Longman  (1st  East.  358)  also  shews  that  the  frame 
of  the  summons  and  plaint  is  right.     The   second 
count  of  the  declaration  in  th.it  case  is  substantially 
the  same  as  that  here ;  and  I  find  that  that  case  is 
very  likely  the  one  referred  to  by  Lord  Eldon  in  Maw- 
man  v.  Tegg  (2  Russ.  at  p.  398),  where  he  says, — 
"  There  is  a  case  of  an  action  tried  before  Lord  Kenyon, 
in  which  a  motion  was  afterwards  made  for  a  new  trial ; 
and  there  Lord  Kenyon  states  that  the  question,  whe- 
ther you  could  grant  an  injunction  against  the  whole 
of  a  book  on  account  of  the  piratical  quality  of  a 
part  came  before  L«rd  Bathurst;  and  Lord  Bathurst 
seems  to  have  held  that  you  could  not  do  so  unless 
the  part  pirated  was  such,  that  graining  an  injunction 
against  that  part  necessarily  destroyed  the  whole. 
Lord  Kenyon,  who  possessed  great  information  on  the 
subject,  states  himself  to  have  been  perfectly  satisfied 
with .  the  opinion  of  Lord  Bathurst  as  bearing  upon 
the  judgment  of  Lord  Hardwicke  and  the  other  cases. 
In  the  case  before  Lord  Kenyon,  the  declaration  at 
law  contained  a  count  for  publishing  the  whole  work, 
and  another  for  publishing  a  part;  and  Lord  Ken- 
you's  direction  to  the  jury  seems  to  have  been  to  find 
damages  for  publishing  the  part  only."     So  far  then 
the  count  seems  to  be  correct  as  a  matter  of  pleading; 
but  I  am  willing  to  adopt  the  view  which  has  been 
put  forward  by  my  brothers  of  there  being  a  common 
law  remedy  for  the  infringement  of  a  statutable  right, 
and  to  say  that  the  plaintiff  has  here  stated  what  is 
prima  facie  a  cause  of  action  and  requires  an  answer. 
But  I  am  also  prepared  to  go  further,  and  to  say  that 
adopting  Mr.  Justice  Crowder's  interpretation  of  the 
statute,  and  treating  this  as  a  declaration  not  at  oom- 
mon  law,  but  under  the  statute,  still  the  plaint  is  good. 
So  much,  therefore,  as  to  the  objection  to  the  plaint. 
As  to  the  demurrer  to  the  third  defence,  I  have  to 
say  a  word  or  two.    The  second  defence  has  already 
been  stated.  No  doubt,  the  case  here  involves  difficult 
questions;  but  I  am  happy  to  say  that  every  question 
upon  the  merits  of  the  case  arises  upon  the  second  de- 
fence.   In  the  course  of  the  argument  I  asked  Ser- 
jeant Sullivan  if  this  third  defence  was  a  traverse  or  a 
plea  in  confession  and  avoidance.     He  stated  that  it 
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was  a  plea  in  confession  and  avoidance.  I  should 
rather  hare  considered  it  a  special  traverse,  so  framed 
that  no  special  issae  could  be  taken  upon  it,  bat  I 
will  treat  it  as  a  plea  in  confession  and  avoidance. 
The  first  proposition,  then  is  that  we  most  take  it  as 
admitting  the  statements  in  the  summons  and  plaint. 
Then,  when  we  look  to  the  defence,  one  of  the 
first  questions  which  we  mnst  consider  is  whether  the 
concluding  averment  in  it  "  That  no  part  of  defen- 
dant's said  books,  or  either  of  them,  were  copied  or 
colonrably  altered  from  the  said  book  of  the  plaintiff," 
is  alone  a  sufficient  answer  to  the  cause  of  action.  It 
would  not  by  itself  be  a  defence,  because  it  would  ad- 
mit the  injury  done— the  printing  of  parts  of  the 
plaintiff's  book  to  the  plaintiff's  damage.  Well,  then, 
what  is  the  remainder  of  the  defence?  That  a  gen- 
tleman named  James  Roscoe  Mongan,  in  1855,  com- 
posed the  plaintiff's  book,  which  was  transferred  to 
the  plaintiff,  who  registered  the  copyright;  that  that 
book  was  partly  the  result  of  certaiu  knowledge, 
learning,  and  ideas  of  Mongan's  upon  its  subject,  aud 
partly  taken  from  common  sources  of  information; 
that  in  1860  the  same  gentleman  composed  the  de- 
fendant's books,  which  were  also  compose  i  from  his 
knowledge,  learning,  and  ideas,  and  from  common 
sources  of  information.  That  is  really  the  whole  of 
this  defence.  Put  it  in  what  shape,  reproduce  it  in 
what  form  you  will,  it  all  amounts  to  this, — that  James 
Roscoe  Mongan  composed  two  works,  using  for  both 
his  knowledge,  learning,  and  ideas,  and  common 
sources  of  information.  The  admission  on  the  face  of 
the  defence  is,  that  the  defendant  printed  parts  of  the 
plaintiff's  book.  Well,  on  the  face  of  it,  and  assum- 
ing it  all  to  be  true,  it  affords  no  answer,  but  is  a 
confession  and  an  admission  of  the  cause  of  action. 
On  that  ground  I  concur  with  my  brethren  that  our 
judgment  ought  to  be  given  for  the  plaintiff.  And  1 
wish  to  repeat  that  we  are  relieved  from  all  responsi- 
bility a*  to  the  consequences  of  this  decision  by  the 
fact,  that  every  real  defence  is  open  to  the  defendant 
o«i  the  second  defence. 


Deported  by  Walter  31  Boorke,  Eaq.,  Ba.rristcr-at.Law. 

Byrne  v.  Brum.— HiL  Term,  1862. 

Demurrer — Meaning  of  the  word  "  settle  "—Who 
should  sue  on  a  contract  for  the  benefit  of  a  third 
party. 

Action  to  enforce  compliance  with  the  terms  of  an 
agreement.  The  summons  and  plaint  recited  a  let- 
ter from  the  defendant  to  the  plaintiff  (his  mother), 
in  which  he  agreed  to  settle  £500  upon  his  sister 
as  soon  as  he  would  be  in  a  position  to  do  sof  in 
consideration  of  the  plaintiffs  yielding  priority  as 
to  a  portion  of  her  Jointure;  that  the  plaintiff  yielded 
priority  as  required,  that  the  defendant  was  in  a 
position  to  settle  the  £500  as  agreed  on;  and  that 
he  had  been  applied  to  do  so,  but  refused.  Aver 
ment  of  conditions  precedent.  To  this  there  was  de 
murrer,  on  two  grounds.  First, — Because  if  an 
action  can  be  sustained  upon  the  agreement  stated 
in  the  plaint,  same  should  be  brought  by  plaintiffs 
daughter,  and  not  by  the  present  plaintiff.     Se- 


condly,— Because  the  agreement  stated  in  the  plaint 
is  too  vagus,  indefinite,  and  uncertain  to  be  the  sub- 
ject of  an  action. 

Held,  that  there  was  no  uncertainty  inthe  word  "  settle," 
though  the  defendant  might  select  the  manner  in 
which  he  would  settle  the  money. 

Held,  also,  that  the  plaintiff  was  the  proper  person  to 
bring  the  action. 

Christopher  Palles  (with  him  J.E.  Walsh,  Q.C.)  in 
support  of  the  demurrer. — The  grounds  of  the  demur- 
rer are  two-fold.  1st, — The  words  of  the  letter  of 
the  25th  June  are  too  vague;  the  terms  are  uncer- 
tain; and  the  act  to  be  done  is  uncertain.  The  word 
settle  can  be  complied  with  by  doing  a  great  number 
of  things.  By  a  payment  of  money,  by  a  charge  on 
land  and  settlement  in  trust  for  the  use  of  his  sister, 
or  by  paying  her  the  amount  in  cash.  The  defendant 
may  be  in  a  position  to  do  one  of  these  things  and 
not  another;  and  if  the  contract  fails  in  its  inception, 
there  is  no  ground  of  action.  A  contract  to  do  an 
ambiguous  act  is  an  ambiguous  contract,  and  nothing 
at  all  can  be  made  of  it;  nothing  can  render  it  cer- 
tain. Several  cases  may  be  ranged  under  the  head  of 
a  particular  act.  An  agreement  to  enter  into  a  part- 
nership may  be  intended  in  many  ways — Figgis  v. 
Cutler  (3  Stark.  139);  Coles  v.  Huhne  (8  Bar.  and 
Cresswell,  568).  But  if  there  be  an  existing  part- 
nership, an  agreement  to  become  a  partner  in  it  is  a 
good  contract,  because  id  certum  est  quod  cerium 
reddi  potest  The  court  cannot  gather  from  this  con- 
tract what  the  defendant  was  to  do,  or  the  time  or 
manner  of  doing  it — Outhing  v.  Lyn  (2  Barnwell  and 
Ad.  232);  Button  v.  Poole  (2  Levins,  210);  Levet 
v.  Hawes  (Croke,  Elia.  652).  On  the  second  point 
of  the  demurrer,  that  the  daughter  is  the  person  who 
should  sue ;  a  stranger  to  the  consideration  cannot 
sue,  except  when  the  consideration  moved  from  a  pa- 
rent who  made  the  contract  in  favor  of  a  child,  when 
the  parent  may  be  considered  as  the  agent  of  the 
child,  and  the  child  may  sue  on  the  contract — Addi- 
son on  Contracts,  942.  When  the  principal  is  dis- 
closed by  the  agent  who  makes  a  contract,  the  princi- 
pal may  sue  on  it — Rolle's  Abridg.  31,  8.  8);  Levet 
v.  Hawes  (Croke,  El.  619);  Button  v.  Poole  (2  Le- 
ving,  210);  Rippon  v.  Norton  (Croke,  £1.  849).  The 
person  to  bring  an  action  on  contract  is  the  person  in 
privity;  but  when  a  parent  gives  a  consideration  for 
a  child,  the  consideration  moves  from  the  child ;  the 
legal  right  to  sue  cannot  exist  in  two  persons  or  two 
classes  of  persons.  The  real  consideration  here  is  the 
relationship,  and  the  daughter  is  the  person  to  bring 
the  action. 

M.  Morris  (with  him  Serjeant  Sullivan),  contra, 
—No  one  but  the  party  contracting  can  bring  an  ac- 
tion for  breach  of  covenant.  The  daughter  was  a 
stranger  to  the  transaction,  and  the  consideration  did 
not  more  from  her.  All  actions  on  contract  must  be 
founded  on  priority  of  contract,  and  must  be  brought 
by  the  party  from  whom  the  consideration  moved — 
Colyear  v.  Musgrave  (2  Keen's  Reports,  81);  Vi- 
ner's  Abridgment,  title  Contract.  In  alleging  uncer- 
tainty iu  this  contract,  the  defendant  mnst  go  to  prove 
that  by  meaning  one  of  several  things  it  meant  no- 
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thing  at  all  Johnson  and  Webster  define  the  word i 
settle  to  be  "  to  fix  by  legal  sanction,  to  establish  by 
gift  or  grant."  The  promise  can  be  carried  ont  for 
if  cerium  est,  $c— Figgis  v.  Cutler  (3  Starkie,  139); 
Coles  v.  Hulme  (8  Barn.  &  Cresawell,  568) ;  Alder  v. 
Boyle  (4  C.  B.  635);  McKeiUr.  Reid  (9  Bing.  68); 
Ashcrojt  v.  Motrin  (4  Man  &  Granger,  450) ;  South 
Wales  Railway  Co.  v.  Wythes(5  DeGex  M'Naehten 
&  Gordon,  680);  Great  Northern  Railway  Co.  v. 
Manchester  and  Sheffield  Railway  Co.  (5  De  Gex  & 
Smale,  138.) 

Cur.  adv.  vuU. 

Jan.  225. — Lkfbot,  C.  J. — This  is  an  action  for  the 
non-performance  of  an  agreement  The  defendant 
applied  to  the  plaintiff,  his  mother,  to  join  him  in  a 
mortgage,  she  having  a  charge  affecting  the  estate; 
and  the  mortgage  reqniring  her  to  do  so,  she  agreed 
to  join  in  the  mortgage  on  the  terms  of  her  son  set- 
tling £500  on  his  sister.  By  the  agreement  he  pro- 
mised to  settle  that  sum  as  soon  as  he  shonld  be  in  a 
position  to  do  so.  It  is  averred  by  the  plaintiff  that 
he  is  in  a  position  to  do  so,  and  that  he  had  been  ap- 
plied to  to  settle  the  money,  but  had  refused,  where- 
upon the  action  was  brought.  The  mother  brought 
the  action;  and  it  is  contended  that  if  any  action  lay, 
it  should  be  brought  in  the  name  of  the  daughter. 
We  have  considered  the  objections  on  this  point,  and 
they  seem  to  us  to  be  unfounded.  So  far  as  any  ques- 
tion appears  to  arise  from  the  qualification  as  to  the 
circumstances  under  which  he  promised  to  make  the 
settlement,  it  has  been  alleged  that  he  is  in  a  position 
to  do  so,  and  by  his  demurrer  he  admits  that  he  is 
With  reference  to  the  uncertainty  alleged  to  exist  in 
the  terms  of  the  agreement,  there  is  a  vast  variety  of 
ways  iu  which  it  might  be  carried  out;  by  payment 
in  cash,  by  making  a  charge  on  land,  or  by  giving  a 
judgment  on  warrant  With  respect  to  this  oncer- 
certainty,  id  cerium  est,  $■(?.;  and  when  he  entered 
into  a  contract  to  make  a  settlement,  and  bound  him- 
self to  do  it,  and  now  admits  that  he  is  in  a  condition 
to  perform  it,  he  must  have  had  some  definite  under- 
standing that  he  was  capable  of  performing  it  There 
is  no  uncertainty  which  may  not  be  got  rid  of  in  any 
one  of  the  ways  suggested.  The  term  settle  is  so  as- 
certained by  the  meaning  of  the  woid  in  the  English 
language,  according  to  the  definitions  in  the  best  au- 
thority, and  by  legal  implication,  that  it  alone  would 
be  sufficient  to  bind  the  party  to  the  performance  of 
the  contract  It  is  a  more  serious  question  by  whom 
the  action  should  have  been  brought,  and  whether 
there  was  a  sufficient  consideration  to  sustain  the  ac- 
tion between  the  parties  now  at  issue.  I  should  have 
thought  the  difficulty  would  have  been  just  the  re- 
verse; and  that  if  the  action  had  been  brought  by 
the  daughter,  between  whom  and  the  mother  no  direct 
consideration  passed,  the  difficulty  would  have  been 
to  sustain  the  action.  A  case  has  been  cited  as  au- 
thority that  the  action  should  have  been  brought  by 
the  daughter:  but  in  Tweddle  v.  Atkinson  (30  L.  J. 
N.  S.  Q.  B.  265)  it  was  decided  by  the  Q.  B.  in  Eng- 
land "  that  the  plaintiff  could  not  recover,  as  he  was 
not  a  party  to  the  agreement,  and  no  consideration 
ran  from  him/9    Another  case  occurs  to  me  peculiarly 


like  the  present  one  in  its  circumstances.  The  mother 
had  an  annuity  of  £50  charged  on  the  property  of 
her  son,  to  which  she  was  entitled  absolutely.  Her 
son  was  about  to  get  married,  and  the  marriage  por- 
tion would  not  be  paid  unless  the  mother  would  release 
the  property  generally  from  her  annuity,  and  charge 
it  on  a  portion  in  lien  of  its  affecting  the  whole.  The 
mother  made  a  settlement  so  as  to  discharge  generally, 
but  stipulated,  that  in  consideration  of  her  doing  so, 
the  estate  should  be  limited  to  the  eldest  son,  who 
was  abont  to  be  married,  for  life,  with  limitations  in 
remainder  to  the  younger  sons  in  default  of  male  issue 
of  the  eldest  The  settlement  was  made  accordingly, 
and  the  eldest  brother  died  without  issue,  mate.  The 
estate  was,  subsequently  to  the  settlement,  purchased 
in  the  lifetime  of  the  eldest  son ;  and  on  his  death,  an 
ejectment  was  brought  against  the  purchaser  by  the 
heir  of  one  of  the  brothers  along  with  the  widow. 
The  court  held  that  it  was  a  voluntary  settlement, 
no  consideration  having  passed  between  the  younger 
sons  and  the  elder  brother.  In  giving  judg- 
ment the  Chief  Justice  said,— "  We  must  take  the 
mother  to  be  a  party  to  the  settlement,  by  which  the 
limitations  were  made  to  her  younger  sons.  It  ap- 
pears she  had  the  annuity,  she  joined  in  the  settle- 
ment and  gave  up  her  annuity.  We  must  suppose 
that  at  the  time  of  the  marriage  objections  would 
have  been  made  to  it  unless  the  mother  had  joined  in 
the  settlement,  and  that  the  portion  would  not  other- 
wise have  been  given ;  her  joining  in  the  settlement 
was  therefore  a  good  consideration,  and  she  had  a  right 
to  enforce  the  settlement  Her  joining  in  the  settle- 
ment was,  on  the  race  of  it,  sufficient  to  take  it  out  of 
the  statute  of  Elisabeth.  Valuable  consideration  passed 
from  her  to  her  eldest  son,  and  she  had  a  right  to 
stipnlate  for  the  benefit  of  her  younger  enns."  In  this 
case  now  before  us  the  plaintiff  joined  in  the  mort- 
gage, stipulating  for  the  benefit  of  her  daughter.  She 
had  a  rjght  to  do  so;  and  valuable  consideration  passed 
from  her  to  her  son,  the  defendant,  and  she  is  the  per- 
son to  bring  the  action. 

O'BaiEft,  J Button  v.  Pools  (2  Lering,  210)  left 

this  question  in  doubt,  for  it  was  not  there  decided 
that  the  father  should  not  sue;  but  Tweddle  v.  At- 
kinson has  decided  it,  though  in  Leoett  v.  Howes 
(Oroke,  El.  652),  a  different  principle  was  laid  down 
than  that  relied  on  by  the  plaintiff  here.  If  there  be 
any  doubt  as  to  the  interpretation  of  the  word  settle 
it  is  all  the  better  for  the  defendant,  who  can  choose 
any  one  of  the  different  ways  of  carrying  oat  the 
agreement 

Hates,  J.— -The  defendant  makes  two  objections  to 
the  fulfilment  of  this  contract  First,  he  says  it  is 
too  vague.  He  does  not  say  that  it  is  nnreasonab^ 
or  impossible,  or  unintelligible;  but  that  there  are  so 
many  ways  of  doing  what  is  required  by  it  that  he  is 
at  a  loss  which  to  adopt  We  tell  him  that  when  he 
contracts  to  settle  £500  on  his  sister,  it  is  both  intel- 
ligible and  reasonable.  As  to  the  second  objection, 
that  the  action  shonld  not  have  been  brought  by  the 
present  plaintiff,  bnt  by  some  one  else,  I  always 
thought  that  the  action  should  be  brought  by  the  per- 
son from  whom  the  consideration  moved — Button  v. 
Poole,  and  Baseild  v.  Collard  (Allen  1),  laid  down 
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no  exact  role  as  to  who  should  bring  the  action*  bat 
this  was  done  by  the  Q.  B.  in  England,  in  Iweddte 
v.  Atkinson,  with  which  this  ease  ia  very  similar. 
The  plaintiff  here  ia  the  proper  person  to  bring  the 
notion.  What  was  good  law  in  the  reign  of  Charles 
I.,  is  good  law  now. 

Fitzgerald,  J. — Button  v.  Poole  (2  Lev'ms,  210) 
ia  an  authority  for  the  position,  thai  in  this  case  the 
daughter  might  have  brought  the  action.  At  the  time 
when  it  was  decided,  authorities  were  both  hi  accord- 
ance with  and  against  it;  and  it  continued  to  be  consi- 
dered good  law  until  1776,  when  it  received  the  unqua- 
lified approval  of  Lord  Mansfield  in  the  case  of  Martin 
v.  Hind  (2  Cooper's  Reports,  437);  and  by  allowing 
the  demurrer  in  this  case,  we  should  overrule  the  de- 
cisions in  the  Queen's  Bench  and  Exchequer  Chamber. 
In  1861,  Martin  v.  Hind  was  overruled  by  Twiddle 
r.  Atkinson  (30  Law  Journal,  N.  &  Q.  B.  265)  as  it 
had  previously  been  InBarford  v.  Stuckey  (8  Moon,  88, 
1  Brag.  225)  in  which  case  Parke,  J.,  said,—"  I  find  it 
difficult  to  understand  the  reasoning  in  Dutton  v. 
Pool*  or  to  see  exactly  how  the  parties  in  that  case 
stood."  The  rule  that  applies  in  this  ease  was  cor- 
rectly kid  down  in  Twiddle  v.  Atkinson;  a  stranger 
to  the  contract,  or  one  from  whom  no  consideration 
moved,  eannot  sue  on  it-  In  the  oase  now  before  us, 
if  the  mother  received  the  £590,  she  would  be  treated 
in  equity  as  a  trustee  for  the  daughter,  whose  inte- 
eresta  would  thus  be  sufficiently  protected. 

Demurer  disallowed* 

Agent  for  plaintiff— P.  J.  Rally, 
▲gent  for  defendant — B»  MoNamara. 


«Tcurt  of  Common  $lras. 

[Reported  by  J.  FWd  Jobnton,  ■**  Bahkrtr  .tt.UwJ 

Hogan  t>.  Byrne. 

Validity  of  a  devise  of  lands  "  to  monks  named 
Christian  Brothers." 

A  devise  of  lands  "  to  monks  named  Christian  Bro- 
thers* is  void. 

An  action  of  ejectment  had  been  brought  by  the  heir- 
at-law  of  the  Rev.  Martin  Cody  against  the  defendant, 
a  member  of  the  Roman  Catholic  order  of  monks 
known  as  Christian  Brothers.  The  latter  claimed  the 
lands,  the  subject-matter  of  the  action  under  a  clause 
in  the  will  of  the  said  Martin  Cody,  who  died  in  June, 
1860,  which  ran  as  follows: — M I  leave  my  house, 
garden,  out-offices,  and  lawn  to  monks  named  Chris- 
tian Brothers,  and  one  hundred  pounds  to  enable  them 
to  pay  their  rent"  The  house  in  question  was  held 
on  lease  for  lives  renewable  for  ever.  A  verdict  was 
had  for  the  plaintiff,  leave  being  reserved  to  have  it 
turned  into  a  verdict  for  the  defendant.  The  defen- 
dant obtained  a  conditional  order,  against  which 

Ball,  Q.  C,  showed  causes— By  the  terms  of  the 
will  the  defendants  must  fill  two  characters.  They 
must  be  monks,  and  they  must  be  Christian  Brothers. 
By  the  evidence  given  at  the  trial,  it  was  shown  that 
they  are  popularly  known  as  monks,  but  that  their 
real  name  is  Christian  Brother*;  that  they  are  not  in 


holy  orders;  that  they  have  a  head  who  resides  in 
Dubliu ;  that  they  elect  their  own  members  upon  every 
vacancy ;  that  they  have  thirty-five  establishments  in 
Ireland,  and  in  England  seven ;  that  any  property  left 
to  them,  as  in  this  instance,  is  for  the  benefit  of  the 
body ;  that  they  are  under  the  three  vows  of  poverty, 
chast:ty,  and  obedience  to  their  superiors;  that  these 
vows  are  perpetual;  that  none  of  the  members  can 
celebrate  Mass;  and  that  the  order  was  fonnded  in 
Ireland  in  1801.  We  have  first  to  inquire  what  the 
testator  meant;  and  next,  how  his  intention  can  be 
carried  ont.  This  devise  is  void  for  illegality,  and  void 
for  uncertainty.  The  28th  section  of  the  Emancipa- 
tion Act,  the  10  Geo.  IV.,  c.  7.,  intending  to  reach 
Jesuits  under  any  new  name  which  they  might  invent 
i  for  themselves,  has  included  bodies  not  political,  but 
of  a  character  wholly  religious.  That  Act  declares 
j  its  object  to  be  the  suppression  or  extinction  of  all 
'  such  orders.  Here  we  have  the  three  vows  charac- 
teristic of  every  monastic  body — those  of  poverty, 
'  chastity,  and  obedience  to  superiors.  The  exception 
.  in  favor  of  females  in  another  section,  shows  how 
comprehensive  the  words  were  intended  to  be.  And 
these  enactments  were  never  repealed.  The  Donations 
and  Charitable  Bequests  Act,  the  7  &  8  Vic.  c.  97, 
has  nothing  in  it  favorable  to  that  particular  part  of 
the  Roman  Catholic  system,  which  is  monastic.  Prior 
to  the  Information,  a  bequest  to  monks  was  undoubt- 
edly void.  With  this  is  mixed  up  the  doctrine  of 
civiliter  mortuus  by  religious  profession;  bnt  that  doc- 
trine is  not  law  at  the  present  day,  nor  has  it  been 
since  the  Reformation — Evans  v.  Cassidy  (11  lr. 
Equity  Reports,  243);  Blake  v.  Blake  (4  lr.  Chan- 
cery Reports,  349).  Hence,  it  can  be  no  longer  con- 
tended that  the  devisees  in  this  instance  compose  a 
body  capable  of  taking  and  holding  in  succession. 
That  they  should  do  so  seems  prima  fade  to  have 
been  the  testator's  intention.  It  is  as  if  a  man  be- 
queathed property  to  bis  servants  as  a  class.  If  a 
devise  were  made  to  the  Kildare*  street  Club,  nobody 
would  take;  because  it  would  appear  the  testator 
imagined  the  club  to  be  a  corporation  made  up  of 
fleeting  members.  [Christian,  •f.— Suppose  a  devise 
to  the  National  Bank,  would  nobody  take?]  In  Car- 
beryv*  Cox  (3  lr.  Chancery  Reports,  231),  the  be* 
quest  was  given  for  a  particular  purpose.  Besides 
there  was  a  general  charitable  intent  exhibited,  which 
would  have  been  carried  out  though  there  had  been  a 
misnomer.  The  monks  were  fiduciaries,  and  the  cha- 
ritable intent  supported  the  bequest.  In  the  case  be- 
fore us  there  is  none  such.  To  benefit  the  monks  was 
what  the  testator  meant,  and  he  meant  and  contem- 
plated a  community,  and  there  is  no  such  community 
known  to  the  law;  and  therefore  on  this  ground  the 
do  vise  is  void — see  O'Leary  on  Charities,  p.  136.  It 
is  also  void  for  uncertainty.  Christian,  J. — I  have 
not  heard  argued  at  the  bar  what  occurs  to  me,  that 
this  devise  may  be  void  for  uncertainty  by  reason  of 
its  verbiage,  irrespective  of  other  grounds.  The  tes- 
tator does  not  say  "  to  the  monks,"  in  which  case  it 
might  be  urged  the  whole  body  of  monks  would  take, 
bnt  "  to  monks  named  Christian  Brothers."  Suppose 
it  were  a  devise  to  servants.] 

Polks  (with  him  M'Donough,  Q,CJ  in  support  of 
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the  rale.  This  beqnest  is  neither  illegal  nor  uncertain. 
To  the  objection  that  this  body  cannot  be  recognised 
since  the  Emancipation  Act,  the  answer  will  be  found 
in  the  note  to  Read  v.  Hodgens  (7  lr.  Eq.  Rep.  74). 
The  Emancipation  Act  did  not  destroy  the  legal  ex- 
istence of  snch  communities  as  the  present,  as  see  sec 
28,  29.  30,  it  only  forbade  the  admission  of  new  mem- 
bers. And  the  rule  regarding  the  presumption  of  in- 
nocence most  be  remembered  here.  That  rule  is  stated 
in  Best  on  Evidence,  p.  447  of  the  last  edition,  1860. 
[Christian,  J. — It  is  argued  on  the  other  side  that 
the  policy  of  the  Emancipation  Act  contemplated  the 
extinction  of  these  bodies,  and  so  made  illegal  a  be- 
quest of  property  intended  to  be  enjoyed  in  succession 
by  the  members  of  a  body  so  intended  to  be  extin- 
guished.] See  O'Leary  on  Charitable  bequests,  p.  89, 
and  the  two  cases  of  Henriun  v.  Bonham  and  Mur- 
ray v.  Darcy,  which  are  given  there ;  also  the  case 
in  2  Hudson  '&  Brooke,  301.  Carbery  v.  Cox  is 
an  authority  for  the  defendant.  In  the  judgment  in 
Blake  v.  Blake,  the  Chancellor  says,  at  p.  360  of  4 
lr.  Chancery  Reports:— "I  see  nothing  against  pub- 
lic policy  in  allowing  these  communities  to  acquire 
property."  It  is  agreed  on  both  sides  that  the  doc- 
trine of  civil  death  for  profession  in  religion  is  not 
law,  and  the  reasons  for  this  are  given  in  Blake  v. 
Blake,  and  in  R.  v.  Lady  Portington  (1  Salkcld, 
162).  Monks,  therefore,  not  being  dead  in  law,  are 
capable  of  taking  as  monks.  Neither  is  this  bequest 
uncertain ;  it  is  to  monks  designated  Christian  Bro- 
thers. [Bally  J. — In  Ireland,  or  elsewhere?]  That 
is  matter  of  evidence.  [Christian, «/. — Do  I  under- 
stand you  to  argue  that  all  the  Christian  Brothers 
everywhere  would  take  as  joint  tenants?]  That  is 
ouo  view  which  I  should  submit.  The  genus  is  monks, 
the  species  Christian  Brothers.  A  bequest  to  that 
order  of  judicial  persons  called  judges  in  Ireland, 
would  be  certain  enough.  [Christian,  J. — A  better 
illustration  would  be  "  lawyers  called  judges."]  The 
court  will  avail  itself  of  every  possible  alternative  ra- 
ther than  make  this  will  void  for  uncertainty — Their 
lusson  v.  RendUsham  (7  Ho.  of  Lords,  429).  [Keogh, 
J. — I  do  not  attach  much  importance  to  the  absence 
of  the  definite  article.  "  Monks  called  Christian  Bro- 
thers," is  as  definite  as  "  the  monks,"  Ac.  The  clause 
might  have  been  in  Latin.  Christian,  J. — The  dif- 
ficulty is  this,  that  to  avoid  intestacy  you  are  forcing 
on  the  testator  a  thing  ho  nover  intended, — viz.,  to 
give  this  land  to  five  hundred  different  monks,  with 
power  to  leave  it  to  their  representatives.]  This  de- 
vise is  good  as  to  a  class  of  persona  designator 

J.  E.  Walsh*  Q'  C*  in  reply.— Where  a  bequest 
is  made  for  an  object  legitimate  and  charitable  to  a 
person  incapable  of  taking,  it  fails  altogether.  [Chris- 
tian, J. — W  here  a  specific  object  of  a  charitable  cha- 
racter is  mentioned,  and  the  Court  of  Chancery  can- 
not effectuate  the  intention  of  the  testator  as  to  that 
object;  and  where  there  is  a  general  charitable  intent 
apparent  on  the  face  of  the  will,  the  court  will  sub- 
stitute an  object]  Evans  v.  Cassidy,  and  Blake  v. 
Blake,  are  both  clear  authorities  for  the  plaintiff; 
they  went  upon  the  same  principle.  The  authorities 
are  all  collected  in  the  latter  at  p.  355  of  4  lr.  Chau. 
Rep.    Since  the  lime  of  Henry  VIII.,  the  law  has  not 


recognised  monastic  bodies.  The  statute  of  William 
III.  was  never  repealed,  except  so  far  as  the  Emanci* 
pation  Act  tended  to  repeal  it,  and  nothing  in  the  lat- 
ter legalizes  the  existence  of  monks.  The  language 
of  the  Acts  of  Henry  VI II.,  on  this  subject  is  violent 
and  abusive,  as  is  that  of  all  the  Acts  of  that  period; 
but  their  meaning  is  plain  enough.  Subsequently 
Acts  were  passed  to  protect  and  favor  the  secular 
clergy.  The  spiritual  supremacy  of  the  Pope  is  not 
recognized.  [Keogh,  J. — Is  it  a  fact  that  the  spiri- 
tual snpremacy  of  the  Pope  is  not  recognized?  Are 
not  Roman  Catholic  bishops  recognized;  and  if  so, 
does  not  this  element  enter  into  it?  Christian*  «/. 
— The  Roman  Church  is  protected  by  law  as  affecting 
a  large  portion  of  the  population,  and  how  then  can  it 
be  said  the  Pope's  spiritual  supremacy  is  unrecog- 
nized ?]  The  policy  of  the  Acts  I  have  referred  to 
was  to  destroy  the  existence  of  these  bodies;  and 
therefore  it  was  against  their  taking  property  as  such. 
It  is  said  on  the  other  side  these  Christian  Brothers 
had  done  nothing  illegal;  but  the  rerj  existence  of  a 
portion  of  this  body  in  1855,  was  a  violation  of  the 
then  law.  The  heir  is  not  to  be  disinherited  for  any 
purpose  except  to  carry  out  the  intentions  of  the  will; 
and  it  never  conld  have  been  the  will  of  this  testator 
that  four  or  five  hundred  persons  should  take  his  house 
and  garden— Attorney- General  v.  Goldiny  (2  Bra 
Ch.  C.  428);  Attorney-Gen  v.  Whitechurck  (3  Vesey, 
141).  I  say,  firstly,  that  the  body  is  illegal;  secondly, 
that  if  the  body  be  ever  so  legal  the  devise  to  it  is  il- 
legal by  the  cy.  pre*,  doctrine;  and  thirdly,  that  this 
beqnest  is  void  for  uncertainty.  A  devise  to  the  Bri- 
tish army  wonld  be  void;  so  would  a  devise  to  that 
branch  of  the  legal  profession  called  attorneys.  Un- 
certainty may  involve  either  vagueness  in  description 
or  extent  of  numbers.  Transpose  the  words  thus, — 
"  Monks  called  Christian  Brothers  are  my  devisees." 
In  this  the  subject  must  be  taken  particularly,  and 
therefore  there  is  uncertainty.  Monks  is  equivalent 
to  "  some  monks,"  and  that  so  read  the  devise  is  un- 
certain, there  are  many  authorities  to  show.  The  fol- 
lowing Acts  were  referred  to: — 9  WiL  III.,  c  1;  2 
Anne,  c  7;  4  Anne,  c,  2;  8  Amfe,  c  3;  21  and  22 
Geo.  HI.,  c  24. 

April  29* — Monahan,  C.  J.,  delivered  the  judg- 
ment of  the  Court. — The  material  words  in  this  will 
are  "  to  monks  named  Christian  Brothers; "  and  the 
question  is,  whether  this  is  a  sufficient  devise  to  pass 
this  property  and  take  the  right  out  of  the  heir-at- 
law,  lit  was  necessary  to  show  it  had  some  opera- 
tion ;  and  accordingly  one  witness  was  produced  at 
the  trial  who  detailed  the  duties  of  the  Christian  Bro- 
thers, their  age  as  a  body;  that  they  had  thirty-five 
houses  in  Ireland,  and  seven  in  England,  under  one 
head;  and  that  they  held  no  property  individually, 
but  as  a  body,  for  certain  purposes.  Another  witness 
proved  that  they  took  the  three  vows  of  poverty,  chas- 
tity, and  obedience  to  superiors;  and  that  they  were 
monks  though  not  in  holy  orders.  The  question  now 
is,  with  this  knowledge  of  the  constitution  of  the 
body,  what  construction  is  to  be  put  on  this  devise? 
It  is  plain,  that  in  order  to  take  successively  this  body 
should  have  a  corporate  existence,  and  be  capable  of 
holding  property,  as  snch*    If  the  intention  of  the  tea- 
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tator  was  to  pass  this  property  to  the  body  as  a  body, 
it  mast  faii  Bat  it  has  been  argued  that  there  is 
enough  in  this  will  to  enable  the  individual  members 
to  take  for  their  lives  as  snch.  We  mnst  know  who 
they  are.  There  are  forty-  two  houses  of  them,  and 
some  hundreds  of  members.  If  so,  we  must  hold  this 
to  be  a  devise  to  these  hundreds  <5f  persons  as  joint 
tenants,  and  so  to  the  survivor  of  such  tenants,  and 
the  heirs  of  such  survivor.  The  testator  never  in- 
tended that.  We,  therefore,  come  to  the  conclusion 
that  he  did  intend  this  bouse  and  garden  to  go  as  to 
a  body;  and  this  cannot  take  effect,  this  body  being 
incapable  of  taking.  In  such  cases  as  that  of  the 
monks  of  Shandon,  the  Chancellor  held  that  a  chari- 
table bequest  was  given  for  a  specific  purpose,  and  he 
merely  employed  some  person,  without  regard  to  his 
legal  position,  to  carry  out  the  trust.  The  verdict  for 
the  plaintiff  stands. 

Ride  discharged. 


Echlin  v.  Singleton. — May  99  1862. 

Demurrer — Plea  of  privileged  communication. 

A  plea  of  privileged  communication,  which  consists  of 
a  statement  voluntarily  tendered,  after  the  occasion 
for  making  it  had  passed,  will  be  bad  on  general 
demurrer.  vv  * 

The  summons  and  plaint  complained  that  the  defendant 
falsely  and  maliciously  wrote  and  published  of  the  plain- 
tiff in  a  certain  letter  addressed  by  the  said  defendant 
to  John  Cavendish  Ecnlin,  and  bearing  date  the  1st 
day  of  October,  1861,  the  words  following:—4*  If  the 
proper  definition  of  swindling  be  the  obtaining  of  any- 
thing on  false  pretences,  certaiuly  the  word  may  be 
justly  applied  to  the  course  adopted  by  Mr.  Guy  Ech- 
lin (meaning  the  plaintiff)  to  obtain  the  tenancy  of 
Ballintrane,"  thereby  meaning  that  the  plaintiff  was 
guilty  of  swindling*  There  was  a  second  count,  which 
omitted  the  inuendo.  To  this  the  defendant  pleaded, 
that  before  the  time  of  the  publication  of  the  alleged 
libel  in  the  summons  and  plaint  mentioned,  the  defen- 
dant was  the  land  agent  of  persons  named  Sarah 
Watson  and  Isabella  Watson,  who  were  owners  of  a 
certain  farm  called  Ballintrane,  in  the  County  of  Car- 
low  ;  and  that  the  defendant  was  employed  by  the 
said  Sarah  Watson  and  Isabella  Watson  to  let  the 
said  lands,  and  to  procure  a  solvent  tenant  for  the 
same;  and  was  instructed  by  the  said  Sarah  and  Isa- 
bella Watson  to  obtain  valid  security  for  the  payment 
of  the  rent  of  said  lands  from  the  tenant  to  whom 
same  should  be  let.  And  the  said  plaintiff  applied  to 
the  defendant,  as  such  land  agent,  for  the  purpose  of 
becoming  a  tenant  of  the  said  lands,  and  represented 
himself  to  defendant,  and  to  said  Sarah  and  Isabella 
Watson,  as  engaged  in  the  cultivation  of  land,  and  as 
residing  at  Multifarnham,  in  the  County  of  Meath ; 
and  as  occasionally,  when  in  Dublin,  staying  at  the 
Northumberland  Hotel,  in  the  city  of  Dublin;  and  as 
able  to  give  a  valid  assignment  of  £98  a  year,  to  se- 
cure payment  of  the  rent  of  said  farm  daring  the  lives 


of  said  Sarah  and*  Isabella  Watson,  and  the  longest 
liver  of  them,  being  the  term  for  which  said  lands 
were  to  be  let  And  defendant  also  referred  to  one 
John  Cavendish  Echlin,  his  uncle,  as  a  person  who 
could  certify  to  the  solvency  and  respectability  of 
plaintiff,  and  to  his  ability  to  give  sach  security  as 
aforesaid*  And  defendant  says  that  he  accordingly 
entered  into  communication  with  said  John  C.  Echlin 
on  the  subject  aforesaid ;  and  afterwards  it  was  ascer- 
tained by  defendant  that  plaintiff  was  not  residing  at 
Multifarnham  at  the  time  he  so  represented  himself  to 
be  residing  there;  and  thr.t  he  was  not  engaged  in  the 
cultivation  of  land,  as  he  represented  and  led  defen- 
dant to  believe;  that  he  was  a  clerk  in  the  goods' 
store  of  the  Midland  Gi$at  western  Railway  of  Ire- 
laud  Company,  and  residing  in  Dublin  at  said  time; 
and  that  he  was  not  known  at  the  Northumberland 
Hotel;  and  that  he  could  not  give  security  to  the  ex- 
tent aforesaid  for  the  payment  of  said  rent  daring 
said  proposed  term.  And  defendant  says  that 
after  making  such  discoveries  it  was  defendant's  duty 
to  let  said  John  C.  Echlin  know  of  the  conduct  in  the 
premises  of  the  plaintiff,  who  had  so  referred  to  him 
as  aforesaid ;  and  said  John  C.  Echlin  had  an  interest 
in  being  informed  of  the  matters  aforesaid.  Where- 
upon, on  the  1st  of  October,  1861,  and  in  reply  to  a 
letter  from  said  John  C.  Echlin  to  defendant,  on  the 
subject  of  the  letting  of  said  farm  to  plaintiff,  and 
after  and  in  consequence  of  a  statement  by  said  John 
C.  Echlin  to  defendant,  that  plaiutiff  should  apologize 
for  his  conduct  in  reference  to  his  attempting  to  ob- 
tain the  tenancy  of  said  farm,  defendant  wrote  the 
letter  in  plaint  referred  to,  and  therein  in  part  set 
forth,  and  which  letter  was  in  the  words  following, 
that  is  to  say: — 

"Oct  1st,  1861. 
Dear  Sir, — I  expected  nothing  else  from  you  than 
your  letter  states.  If  the  proper  definition  of  swind- 
ling be  the  obtaining  of  a  thing  on  false  pretences, 
that  word  may  justly  be  applied  to  the  course  adopted 
by  Mr.  G.  Echlin  to  obtain  the  tenancy  of  Ballintrane. 
He  never  intimated  to  us  that  he  had  a  railway  situa- 
tion, but  the  impression  that  he  was  engaged  in  the 
management  of  land;  and  he  gave  us  to  understand 
that  he  had  sufficient  capital  of  his  own.  lie  ad- 
dresses his  letters  either  from  Multifarnham,  or  the 
Northumberland  Hotel,  Dublin ;  yet,  on  euquiry  at  the 
Dublin  station-house  of  the  Midland  Railway,  1  was 
told  that  he  was  clerk  of  the  goods  store,  and  not  at 
Multifarnham ;  and  having  called  at  the  Northumber- 
land Hotel  to  inquire  for  him,  1  was  told  that  he  was 
not  known  there  or  did  not  stop  at  it.  He  must  com- 
pensate the  Watsous  for  the  loss  they  have  sustained 
by  him.     Yours  truly, 

"Thomas  Singleton. 
"  To  J.  C.  Echliu,  Esq." 

And  defendant  says  he  wrote  and  published  the  words 
complained  of,  and  in  the  sense  alleged,  bond  fide, 
and  without  malice,  and  honestly  believing  the  same 
to  be  true,  and  upon  a  lawful  and  privileged  occasion, 
as  herein  appears.  To  this  the  plaintiff  demurred,  on 
the  grounds  that  the  defence  did  not  disclose  any  pri- 
veleged  occasion;  that  the  libel  was  published  after 
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the  privilege,  if  any,  determined;  .that  it  exceeded  it, 
assuming  its  existence;  that  the  defence  did  not  al- 
lege that  the  falsehood  of  the  plaintiff's  representa- 
tions was  ascertained  from  Mr.  C.  Echliu,  or  that  they 
were  in  fact  false,  or  that  the  defendant  believed  them 
to  be  so. 

Beytagh  (with  him  Bourke,  Q.  C.)*  in  support  of 
the  demurrer. — It  is  not  sufficient  that  a  defendant 
allege  that  a  duty  was  devolving  on  him,  he  mast  go 
on  to  show  what  that  duty  was.     [Monahan*  C.  J. 

Suppose  the  case  of  a  discharged  servant,  and  the 

master  consulted  by  an  intending  employer,  wonld  the 
latter  be  justified  in  afterwards  witting  to  the  former 
that  he  had  discovered  the  servant  to  be  a  robber?] 
I  have  found  no  authority  which  goes  to  show  he 
would  be  justified  in  so  doing.  The  law  of  privileged 
communication  will  be  found  in  the  following  cases: — 
Owens  ▼.  Roberts  (fi  Ir.  Com.  Law  Rep.  386);  Ruck 
ley  v.  Kiernan  (7  Ir.  Com.  Law  Rep.  7.5);  Bell  v. 
Parke  (10  Ir.  Com.  Law  Rep.  279) ;  Wallace  v.  Car- 
roll (11  Ir.  Com.  Law  Kep.  485);  Toogood  v.  Spa- 
ring (4  Tyrwhitt,  582);  also  reported  in  (1  Cr.  M. 
&  R.  181).  Brooks  v.  Blanshard  (3  Tyrwhitt,  844) 
is  strongly  in  point.  There  the  plaintiff  had  superin- 
intended  the  works  of  a  railway  company  as  engineer; 
and  having  become  a  candidate  for  the  management 
of  another  similar  undertaking,  the  defendant  wrote 
to  A.  introducing  a  candidate  of  his  own.  After  the 
election  A.  wrote  to  the  defendant,  telling  him  C  had 
been  elected.  The  defendant  then  wrote  a  letter  to 
A.  stating  matter  in  disparagement  of  the  plaintiff 
while  engineer  to  the  railway,  which  letter  occasioned 
the  loss  of  the  plaintiff's  election  on  a  subsequent 
vacancy.  And  it  was  held,  that  as  the  letter  contain- 
ing the  libel  was  written  by  the  defendant  after  the 
first  election  was  ended,  and  before  the  second  was 
contemplated,  without  his  having  been  called  oo  to 
give  an  opinion  about  the  plaintiff,  it  was  not  a  privi- 
leged communication.  In  Prwger  v.  Shaw  (7  Ir.  Ju- 
rist, 115)  it  was  held  that  the  plea  of  privilege  must 
show  a  lawful  occasion,  and  show  that  it  was  the  de- 
fendant's interest  or  duty  to  make  the  communication 
—Tuson  ▼.  Evans  (12  AdoL  &  EL  733).  From 
these  cases  it  is  clear  the  party  making  the  inquiry 
cannot  claim  the  protection  given  to  the  party  of 
whom  the  communication  is  made.  Besides  this  was 
subsequent  to  the  occasion  requiring  it. 

Richey  (with  him  Serjeant  Armstrong,  contra)— 
Of  the  five  points  made  in  this  demurrer,  the  two  first 
are  identical,  and  the  last  three  are  of  very  little  im- 
portance. The  statement  made  by  the  plaintiff  must 
be  taken  on  this  demurrer  to  have  been  false,  and 
made  falsely  for  the  purpose  of  fraudulently  obtaining 
possession  of  a  leasehold  interest.  This  was  also  a 
fraud  upon  the  uncle,  and  hence  the  duty  of  telling 
him  of  that  fraud.  Otherwise  he  is  left  its  uncon- 
scious instrument  Tuson  v.  Evans  differs  from  the 
present.  This  letter  was  not  a  voluntary  letter.  It 
was  written  in  consequence  of  receiving  a  letter  from 
the  uncle  which  reflected  on  the  .plaintiff — Harrison 
v.  Bushe  (5  EL&  BL  344);  Atkinson  v.  Congreve  (7 
Ir.  Com.  Law.  Rep.  109).  [Monahan,  C.  J. — In- 
stead of  this  milk  and  water  plea  of  privilege,  cannot 
yon  plead  the  truth  of  the  libel?}    It  would  be  very 


hard  to  bring  it  up  to  the  designation  of  M  swind- 
ling." 

Bourke*  Q.Cn  was  not  called  on  to  reply. 

Demurrer  allowed. 


Court  of  »anfcruptfB$r5nBoltof!U2* 

[Reported  by  John  Levey,  Eta,,  Banister.tt.Uw  3 

[Before  Lynch,  J.] 

Bb  Thomas  Francis  Oonyn,  an  insolvent. 

Lease  made  by  assignee — Confirmation  by  Landed 
Estates  Court — Ladies  by  assignee — Claim  for 
poundage  and  expenses*  vouching  accounts. 

Where  an  assignee  files  an  account  and  never  pro- 
ceeds to  vouch  it  for  upwards  of  twenty  ytars;  and 
in  the  meantime  undertakes  to  make  a  lease  of  the 
insolvents  real  estate  to  his  own  son,  and  then  sells 
the  property  in  the  Landed  Estates  Court*  subject 
to  this  lease*  thereby  obtaining  a  confirmation  of  it, 
the  Court  will  in  the  first  instance  compel  htm  to 
file  a  new  account*  and  to  vouch  it*  and  the  pre- 
vious one  filed.  And  it  will*  notwithstanding  such 
confirmation  by  the  Landed  Estates  Court*  charge 
him  with  the  letting  value  oj  the  lands  during  the 
whole  term  of  the  lease;  and  he  will  be  directed  to 
lodge  that  amount  in  court  together  with  interest  at 
five  per  cent.  And  he  will  be  disallowed  the  amount 
of  hts  poundage  and  expenses,  and  directed  to  pay 
the  costs  of  creditor's  making  the  application 
against  him. 

The  insolvency  in  this  matter  took  place  so  far  back 
as  1835,  when  Mr.  Thomas  Gibson  was  appointed 
assignee.  The  insolvent  returned  real  estate  in  his 
schedule,  to  which  he  was  entitled,  and  personal  pro- 
perty to  a  trifling  amount.  In  1839,  Mr.  Gibson 
filed  an  account  as  assignee,  but  never  proceeded  to 
vouch  it.  From  that  until  1860,  it  did  not  appear 
that  any  other  account  was  filed,  or  any  proceedings 
taken  to  wind  up  the  insolvents  estate.  But,  in  the 
meantime,  the  insolvent  made  a  lease  of  the  property 
to  his  son,  which  was  afterwards  sold  in  the  Landed 
Estates  Court,  subject  to  that  lease.  It  appeared  that 
Gibson,  the  assignee,  was  not  himself  a  creditor,  bnt 
being  executor  of  a  creditor,  the  Rev.  Mr.  0' Kelly, 
he  was  appointed.  The  matter  remained  in  this  po- 
sition up  to  July,  1861,  when  the  legatees,  under  the 
will  of  the  Rev.  Mr.  0'  Kelly,  who  were  , beneficially 
interested  in  the  estate  of  Gomyn,  obtained  an  order 
upon  the  assignee  to  account,  and  to  proceed  to  vouch 
his  first  as  well  as  his  second  account,  when  filed ; 
and  also  a  reference  to  the  chief  clerk  to  report  spe- 
cially on  the  case.  The  chief  clerk  accordingly  made 
up  his  report,  by  which,  notwithstanding  the  sale  of 
the  property  in  the  Landed  Estates  Court,  by  which 
the  lease  from  the  assignee  to  his  son  was  eonfirmed, 
he  charged  him  with  the  letting  value  of  the  land  du- 
ring the  whole  term  of  the  lease;  and  also  disallowed 
him  poundage  and  other  costs  and  expenses  which  be 
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claimed,  To  this  report  nine  ejections  were  taken. 
The  1st  was  en  objection  against  taktap-iny  account 
at  all,  and  against  the  disaUowance  of  4he  ^poundagei 
2nd,  an  'objection  to  the  rating  by  Whist  the  eMef  clerk:) 
found  him  incfcbted  to  the  ertate  in  a  *nto  of  £103t 
5a.'  lli'ott  foot  of  his  first  aecount'*  «rt,  4%h,>6th,j 
and  6th  objection**  which  were  the  principal  point*  in) 
the  case,  were '  against  hi*  ruling  with  regard  to  the! 
leas* made  by  the  assignee  to  hi*  soft,  and  the  sale  inj 
the  Lauded  Estates  Court.  The  tth  objection  had, 
reference  to  the  mode'  of  calculating  the  loss  by  reason! 
of  making  the  lease  to  his  son;  and  that  the  lose,  if • 
any,  should  bo  based  upon  the  value  of  an  annuity; 
with  which  the  lands  were  charged.  The  8th  and  9th 
objections  had  reference  to  the  disallowance  of  certain 
coets  and  expenses  claimed  by  the  assignee.  Upon 
those  objections  the  case  came  before  the  court  for 
argument. 

Mr.  Lawless^  Q.  C\  and  Mr.  PaRea,  appeared  for 
the  assignee,  in  support  of  the  objection. 

Mr.  Ktrnan,  Q.  C,  and  Mr.  Hilltard,  appeared 
for  the  legatees  of  Mr.  O'Kelry,  and  in  support  of  the 
chief  clerk's  report,    •• 

J  root  Ltnch  delivered  judgment — He  said  in  this 
case  Mr.  Thomas  Gibson,  the  assignee  of  the  estate 
and  effects  of  the  insolvent,  has  filed  several  objec* 
tions  to  the  chief  clerk's  report,  made  pursuant  to  the 
order  of  the  17<b  July  last.  That  order  directed  him, 
according  to  the  course  of  the  court,  to  file  his  ac- 
count and  to  proceed  to  vouch  it,  and  a  former  account 
lodged  by  him  which  was  not  duly  vouched.  By  order 
of  July,  1861,  the  legatees  of  the '  Rev.  Patrick 
O'Kelly  were  authorised,  on  the  account  being  lodged, 
to  file  their  charge  against  the  assignee,  which  they 
accordingly  did ;  and  the  chief  clerk  made  his  report 
to  me  after  taking  evidence  on  all  the  matters  brought 
before  him.  On  such  accounting  on  the  part  of  Mr. 
Gibson,  it  is  now  alleged  that  the  account  should  not 
have  been  ordered  at  all,  the  only  persons  interested 
in  it  being  the  legatees  of  the  Rev.  Patrick  O'Kelly, 
who  are  not  creditors  upon  the  schedule  of  the  insol- 
vent. No  such  objection  was  made  to  the  order  of 
this  court  Bince  it  was  pronounced.  Mr.  Gibson  sub- 
mitted to  it  and  proceeded  under  it  And  now,  at 
this  stage,  and  upon  argument  of  his  objections  to 
some  findings  in  the  report,  he  raises  the  point  that 
the  account  should  never  have  been  ordered  at  all  Mr. 
Gibeon  was  appointed  assignee,  not  being  himself  a 
creditor  in  his  own  right,  but  as  being  the  executor 
of  the  Rev.  Patrick  O'Kelly.  And  the  legatees  have 
now  vested  in  them  the  whole  beneficial  interest  in 
the  property  in  respect  to  which  Mr.  Gibson's  mere 
legal  title  made  him,  in  the  eyes  of  this  court,  suffi- 
ciently represent  the  interest  of  the  creditors.  The 
assignee  is  an  officer  of  this  court  in  whom  great  con- 
fidence is  placed,  and  to  whom  great  powers  are  given ; 
and  the  protection  to  the  public  is,  that  he  has  pub- 
lickly  to  give  an  account  to  the  court  of  the  discharge 
of  bis  dnty.  And  there  is  no  limit  to  the  power  of 
thb  court  in  directing  him  to  account  The  principal 
matter  of  the  objections  is  in  respect  to  the  lease  of 
the  6th  of  October,  1854,  made  by  Mr.  Thomas  Gib- 
son, the  assignee,  to  his  own  son,  James  Gibson.  I 
hold  that  in  so  leasing  this  property  to  his  son,  he 


violated  his  duty  towards  this  court  An  assignee  has 
no  power  to  make  a  lease  of  the  real  estate  vested  in 
him  without  the  sanction  and  authority  of  this  court 
Irrespective  then  of  the  great  suspicion  attached  to 
such  a  transaction,  I  hold  the  act  to  have  been  done 
in  violation  of  the  duty  of  his  office  as  assignee.  An 
assignee  has  vested  in  him  all  the  estate  of  the  insol- 
vent to  enable  this  court  thereby  to  dispose  of  it  for 
the  benefit  of  creditors;  and  it  was  his  duty  to  dis- 
pose of  it  under  the  direction  of  the  court  for  that 
purpose ;  but  in  the  case  now  before  me  the  assignee 
appears  to  me  to  have  knowingly  violated  this  dnty 
by  dealing  with  the  property  as  if  he  were  the  bene- 
ficial owner  of  it  and  could  parcel  out  of  it  a  benefit 
for  a  member  of  his  own  family.  He  made  this  lease 
without  any  sanction  or  authority  from  the  court,  and 
he  studiously  kept  the  court  from  all  knowledge  of 
this  act,  and  violated  another  plain  duty  by  never 
since  it  was  made  giving  any  account  to  the  court  of 
the  management  of  the  estate.  Therefore,  in  my 
judgment  the  chief  clerk  most  properly  dealt  with  this 
lease,  as  one  which  the  court  could  not  sanction,  as 
made  by  the  assignee  in  discharge  of  his  duty,  but,  on 
the  contrary,  made  in  violation  of  it  The  account,  there- 
,  fore,  is  properly  to  be  taken,  not  as  npon  receipts  and 
disbursements  as  an  assignee,  bnt  against  him  as  an  as- 
signee who  has  abused  his  trust.  The  chief  clerk,  in 
my  opinion,  properly  charges  him  each  year  with  the 
letting  value  of  the  lands,  and  thereby  takes  the  case 
as  favorably  as  he  can  for  the  assignee,  and  brings  on 
him  the  least  possible  penalty  for  his  misconduct.  He 
is  simply  charged  as  if  he  held  the  land  in  possession 
at  its  letting  value  each  year  during  which  he  held  it, 
and  that  value  is  taken  upon  the  estimate  made  by 
witnesses  produced  by  himself;  and  I  see  no  reason 
whatever  that  the  assignee  can  have  to  object  to  this 
mode  of  being  charged.  I  therefore  confirm  the  ru- 
ling in  this  respect  and  decide  against  the  3rd  objec- 
tion. The  next  part  of  the  case  is  the  mode  of  charg- 
ing him  by  reason  of  the  sale  in  the  Landed  Estates  Court 
The  assignee  says  that  that  court  had  validated  the 
title,  and  that  the  Insolvent  Court  was  bound  thereby, 
and  must  therefore  take  the  lease  in  question  as  valid 
and  made  without  fraud.  And  that,  at  all  events, 
the  Landed  Estates  Court  has  found  that  the  lease  has 
not  been  made  at  an  undervalue;  that  such  finding 
was  within  their  jurisdiction,  and  therefore  should  be 
adopted  by  me ;  and  thereby  that  the  principle  adopted 
by  the  chief  clerk  is  a  wrong  one.  Mr.  Palles  argued 
the  case  with  great  power  in  seeking  to  make  out  a 
justification  for  the  conduct  of  his  client;  but  the 
plain,  palpable  fact  of  a  clear  violation  of  his  duty 
stood  ^incontroverted,  and  the  court  could  therefore 
have  very  little  difficulty  in  dealing  with  it.  As  to 
the  first  objection,  how  Btands  the  case?  The  Incum- 
bered Estates  Court  (now  the  Landed  Estates  Court) 
acted  most  correctly  and  properly.  It  had,  1  admit, 
full  jurisdiction  to  deal  with  the  lease  as  they  found  it ; 
but  what  does  that  prove?  It  proves  that  by  the 
misconduct  of  the  assignee,  a  Parliamentary  title  has 
been  obtained  by  him  to  protect  a  title  be  had  fraudu- 
lently created.  The  case  was  not  before  the  Incum- 
bered Estates  Court  that  the  lease  in  questiou  was 
made  by  the  assignee  in  violation  of  his  duty,  for  it 
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could  hardly  be  expected  that  such  an  admission  would 
be  made  by  the  party  who  was  himself  in  default.  No 
such  matter  was  ever  before  the  court.     There  was  a 
lease  made  by  the  officer  of  the  Insolvent  Court,  who 
had  in  him  the  legal  estate  and  the  power  of  making 
the  lease,  if  he  had  obtained  the  proper  sanction  of 
the  court;  and  the  Incumbered  Estates  Court  dealt 
with  it  as  they  found  it,  being  satisfied  of  the  fact, 
that  Mr.  Gibson  was  the  assignee;  and  they  accord- 
ingly recognised  the  validity  of  the  lease.    No  doubt, 
the  point  of  undervalue  was  partly  raised;  that  is, 
admitting  its  full  validity.     Still,  that  it  was  not  bona 
fide  by  reason  of  the  undervalue.     But  that  case  is 
not  the  case  before  me;  in  that  view  the  undervalue 
must  amount  to  fraud,  if  not  otherwise  impeachable. 
The  undervalue  should  be  considerable  that  would  per 
se  infer  fraud.    No  such  case  is  in  this  court.     Here 
it  would  be  to  say  my  fraud  brought  me  only  a  very 
small  profit,  and  therefore  it  is  hard  to  ask  me  to  pay 
it  back.    Therefore  to  yield  to  this  proposition  would 
be  an  admission  that  the  trifling  extent  of  the  fraud 
wants  justification.     In  my  opinion  it  was  a  wrongful 
act  to  make  this  lease  at  all;  and  it  was  a  further  and 
a  greater  wrong  to  suffer  its  confirmation  by  the  In- 
cumbered Estates  Court;  and  where  a  party  did  an 
original  wrong  and  then  procured  its  confirmation,  he 
should  answer  for  the  consequences;  and  anything 
done  in  the  Incumbered  Estates  Court,  through  the 
instrumentality  of  the  assignee  himself,  cannot  now 
save  him  from  answering  for  his  misconduct;  and  I 
cannot  take  anything  done  in  the  Incumbered  Estates 
Court  to  bind  me  in  dealing  with  an  officer  of  my  own 
court     I  think  the  chief  clerk  has  not  erred  on  the 
side  of  severity,  and  that  his  findings  are  as  lenient 
as  they  possibly  could  be  to  the  assignee.     They  are 
to  this  effect:  Up  to  the  sale  in  the  Incumbered  Es- 
tates Court  he  treats  the  lease  as  a  nullity,  and  so 
takes  the  account;  but  then  by  operation  of  the  sta- 
tute, notwithstanding  his  fraud,  the  assignee  gets  the 
confirmation  of  his  act  by  validating  the  lease.    The 
leasing  then  becomes  an  act  he  was  capable  of  doing, 
and  the  chief  clerk  deals  with  him  in  this  respect  as 
an  act  within  his  authority,  but  fraudulent  as  to  the 
value  of  the  property  so  leased,  and  accordingly  charges 
him  with  the  estimated  loss  occasioned  by  such  under- 
value.    In  my  opinion  the  true  estimate  of  loss  is  the 
value  of  the  lands  discharged  from  the  lease,  as  com- 
pared with  their  value  charged  with  the  lease.     If  the 
assignee  had  done  his  doty  the  lands  would  have  been 
sold  as  a  farm  in  possession,  for  the  value  of  possession 
of  a  farm  holding  like  this  greatly  adds  to  the  price  at 
an  auction.     And  I  will,  if  required  so  to  do,  send 
back  this  report  on  the  question  of  value,  and  the  esti- 
mated loss  by  reason  of  the  lands  having  been  sold 
fraudulently  charged  with  a  lease  made  at  an  under- 
value; but  I  will  overrule  the  5th  objection,  which 
tusists  on  the  propriety  of*  his  acts  by  reason  of  the 
lease  being  made  valid  by  operation  of  the  Incumbered 
Estates  Court,  and  the  finding  of  that  Court  as  to  va 
lue  binding  me.    The  6th  objection,  which  is  in  sub 
stance  the  same  as  the  3rd,  I  at  once  overrule.     The 
7th  objection  is  the  only  one  to  which  I  attach  an> 
weight;  and  in  my  opinion,  upon  a  true  estimate  of 
value,  this  ought  to  be  increased.     However,  I  give 


the  assignee  liberty  to  have  the  whole  property  charge- 
able ascertained;  and  if  this  objection,  goes  back,  I 
think  the  assignee  will  have  more  to  pay.  The  8th 
objection  I  also  overrule  in  toto.  It  is  in  the  discre- 
tion of  the  court  to  allow  a  claim  for  poundage  to  an 
assignee;  hot  it  is  a  matter  of  evidence  to  shew  that 
his  acts  entitle  him  to  it.  Bnt  it  cannot  be  contended 
that  an  assignee  chargeable  with  considerable  sums  for 
his  misconduct  in  dealing  with  an  insolvent's  estate,  is 
on  the  other  hand  entitled  to  poundage,  which  may  be 
fairly  said  to  be  a  compensation  to  him  for  his  exertions 
in  making  the  estate  available.  In  the  present  case 
the  assignee  presented  his  first  account  in  the  year  1 839, 
and  the  claim  put  forward  there  for  poundage  is  queried ; 
and  from  that  period  to  the  present,  he  never  took 
any  step  to  pass  that  or  any  other  account  until  com- 
pelled by  my  order  of  July,  1861,  to  do  so.  It  was 
said,  by  way  of  excuse  for  not  accounting,  that  the 
legatees  and  creditors  were  in  equal  default  for  not 
asking  for  an  account;  but  I  must  entirely  reject  such 
an  excuse.  The  assignee  is  not  a  private  trustee,  he 
is  a  public  officer  of  the  court,  having  a  distinct  duty 
to  perform  to  the  court  as  well  as  to  the  creditors;  he 
is  bound  to  account  and  to  regulate  his  conduct  under 
the  control  and  by  the  rales  of  the  court;  and  the 
laches  or  neglect  of  creditors  is  no  excuse  for  his  de- 
fault. This  case  falls  within  a  class  of  cases  that  I 
will  treat  with  all  the  severity  in  my  power,  when  sa- 
tisfactory evidence  is  brought  before  me  that  a  party 
undertaking  a  trust  has  even  attempted  to  convert  it 
to  his  own  advantage  or  the  advantage  of  any  mem- 
ber of  his  family.  An  assignee  is  placed  by  law  as 
the  guardian  of  the  estate  he  has  to  administer;  and 
as  long  as  a  creditor's  assignee  acts  honestly  and 
without  any  intention  to  benefit  himself,  I  shall  be 
always  ready  to  indemnify  him  in  every  way  in  respect 
of  his  acts,  and  not  to  visit  him  when  I  can  help  it 
with  the  result  of  mere  error  or  mistakes  honestly 
fallen  into;  bnt  when  he  uses  his  office  for  private 
gain  or  family  profit,  it  is  my  duty  to  deal  with  him 
as  severely  as  the  law  will  permit,  and  thns  keep  the 
administration  of  justice  in  this  court  pure  and  above 
suspicion.  I  therefore  overrule  this  objection  with 
liberty  to  the  assignee  to  go  back  to  the  chief  clerk. 
I  will  charge  the  assignee  with  the  moderate  rate  of 
five  per  cent  on  the  sum  for  which  he  is  found  liable ; 
and  I  will  direct  that  the  balance  found  by  the  chief 
clerk  to  be  due  by  him,«with  the  interest  added,  be 
lodged  in  court  within  ten  days  from  this  date. 

All  the  objections  were  thus  overruled,  and  the  as- 
signee directed  to  pay  the  costs,  and  was  disallowed 
poundage  and  expenses. 

Attorney  for  the  Assignee— Mr.  Scott 

Attorney  for  the  legatees  of  Mr.  CKelly— Mr.  Moras. 
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$att0t  of  fLorto. 

[Reported  by  John  B!ackham,  E»q.,  Barrliter.ftt-Ltw.3 

Taaffe  V.  Connke. 
Survivorship — Cross-remainders. 

Testator  being  seised  of  large  real  estates,  devised  the 
same  to  his  nephew,  D.  F.,  for  life,  with  remainder 
to  his  sons  in  tail  male;  and  in  default  of  issue 
male  in  the  said  D.  F.,  he  devised  the  said  estates 
to  his  three  nieces,  «/.,  JR.,  andB.,  "  and  the  survivor 
••  of  them,  for  the  term  of  their  natural  lives  as  te- 
"  nants  in  common  and  not  as  joint  tenants  without 
"  impeachment  of  waste  ;  andjrom  and  after  their 
"  decease,"  to  the  use  of  their  first  and  every  other  son 
and  sons  lawfully  begotten  on  their  bodies,  and  the 
heirs  male  of  their  respective  bodies  successively,  in 
equal  proportions,  the  elder  of  such  sons  of  each  of 
my  said  nieces  and  the  heirs  male  of  their  bodies 
being  always  preferred  and  to  take  before  the 
younger,  and  the  heirs  male  of  their  bodies,  and  for 
default  of  such  issue  male,  then  to  the  daughters  oj 
the  said  J.,  2?.,  and  B.;  and  for  default  of  such 
issue,  male  or  female,  to  the  use  of  testator's  own 
right  heir  jor  ever.  At  the  date  of  the  will  and  of 
the  testator's  death,  one  of  the  nieces,  J.,  was  mar- 
ried  and  had  a  daughter,  C,  who  is  mentioned  by 
the  testator  in  a  former  part  of  his  will,  and  is  the 
respondent.  The  two  otlier  nieces  were  at  the  time 
of  the  testators  death  unmarried,  but  they  afterwards 
married,  and  had  issue  each  a  son;  J.  never  had 
any  issue  male.  The  nieces  J.  and  R.  died,  leaving 
B.  then  surviving. 

Held,  1st,  that  under  the  words  "  and  the  survivor  of 
them,"  B.,  as  the  survivor,  became  entitled  to  the 
whole  estate  for  her  life.  2ndly,  (hit  cross  remain- 
ders were  to  be  implied  between  the  issue  male  of  the 
nieces;  and  that  C,  the  daughter  of  J*,  could  not 
take  anything  until  there  was  a  failure  of  issue 
male  of  all  the  nieces. 

J.  F.  being  seised  of  considerable  estates,  and  of 
leases  for  lives  renewable  for  ever,  by  bis  will  dated 
the  3 1 st  of  March,  1823,  devised  all  his  lands  in  Ire- 
land whatsoever  to  trustees,  their  heirs,  executors, 
and  administrators  "for  D.  F.+  for  life,  and  after  his 
deathj  to  his  nieces,  Julia  Anne  Ferrall,  otherwise 
Conmee,  Rose  Ferrall,  and  Bridget  Ferrall,  to  the  sur- 
vivors of  them,  for  their  lives  as  tenants  in  common, 
and  after  their  decease  to  the  first  and  every  other  son 
lawfully  begotten  on  their  bodies,  and  the  heirs  male 
of  their  respective  bodies,  successively  in  equal  pro- 
portions, the  elder  of  such  sons  of  each  of  my  nieces 
and  their  heirs  male  being  always  preferred,  a  'd  to 
take  before  the  younger,  and  their  heirs  male ;  and  in 
default  of  issue  male,  then  to  the  nieces,  Julia 
Anne  Connor,  Rose  Ferrall,  and  Bridget  Ferrall,  and 
in  defanlt  of  issue,  male  or  female,  to  his  heirs." 
J.  F.  died  in  1823;  the  three  nieces  surviving. 
D.  H.  F.  was  heir-at-law  of  testator,  and  entered  iuto 
possession.  J.  A.  C.  at  the  death  of  testator  was  the 
widow  of  F.  C.     R.  F.  married  P.  N.,  B.  L.  F.  married 

•  He  is  called  in  the  proceeding*,  D.  H.  F. 
t  It  u  not  necessary  to  state  tlie  IhnitaUous  to  the  sons  of 
D.  F.,  as  lie  died  unmarried. 


E.  T.;  another  niece,  Catherine  Irwin,  wife  of  £.  I. 
J.  A.  C.  died  16th  Feb.  I860,  leaving  one  daughter, 
who  was  found  to  be  a  lunatic.    R.  N.  died  in  1853, 
leaving  her  husband  and  J.  N.  F.+  her  eldest  son.     B. 
L.  F.  is  still  living,  H.  T.  F.  her  eldest  son.    0.  L  died 
in  lifetime  of  D.  H.  F.,  leaving  J.  I.,  her  eldest  son, 
surviving,  who  died  intestate  and  unmarried  in  1854, 
leaving  D.  H.  L,  his  next  brother.     D.  H.  F.,  in 
1823,  and  1853,  executed  two  documents  purporting 
to  be  wills.    These  parties  having  differed  as  to  their 
respective  rights  upon  the  construction  of  the  will.  By 
deed  of  agreement  of  4th  March,  1854.  it  was  agreed 
between  them  that  D.  H.  I.  his  heirs  and  assigns,  for  his 
own  use  and  benefit  should  take  a  portion  of  the  lands 
in  question ;  and  that  the  residue  of  the  lands  (sub- 
ject to  an  annuity  to  J.  A.  0.)  should  ba  as  to  one 
moiety  to  use  of  J.  N.  F.,  his  heirs  and  assigns;  and 
as  to  the  other  moiety,  to  the  separate  use  of  L.  B.  T. 
for  life,  with  remainder  to  H.  T.  F.,  his  heirs  and  as- 
signs.   A  disentailing  deed  was  executed  by  J.  A.  C, 
E.  T.,  B.  L.  f .,  H.  T.  F.,  and  J.  N.  F.     A  petition  to 
L.  E.  C,  21st  October,  1854,  by  J.  N.  F.,  was,  by 
order  of  1 2th  April,  1 855,  amended  by  adding  as  par 
ties  B.  L.  T.  and  H.T.  F.    The  daughter  of  J.  A.  C. 
represented  by  her  committee,  entered  an  appearance, 
and  raised  the  question  that  under  the  will  of  J.  F. 
the  remainder  limited  to  the  testators,  three  nieces, 
after  the  death  and  failure  of  D.  H.  F.,  comprised  the 
entire  of  the  testator's  estates,  and  that  the  lunatic 
was  entitled  to  some  estate  in  remainder  in  one  undi- 
vided third  of  the  said  estates.     Upon  the  hearing  of 
tho  motion  by  the  committee,  Judge  Longfield,  by  an 
order  dated  the  2nd  June,  1859,  declared  that  the 
sale  of  the  estates  of  the  testator  should  be  stayed, 
except  so  far  as  a  portion  specified  were  necessary  for 
payment  of  incumbrances  on  the  estate.  It  was  ordered, 
as  to  retained  estates,  that  this  order  be  without  preju- 
dice to  the  right  of  any  of  the  parties  to  raise  any  ques- 
tion as  to  any  and  what  estate  the  lunatic  in  certain  con- 
tingencies would  take  in  that  estate.     J.  N.  F.,  B.  L. 
!.,  and  H.  F.,  brought  this  order  before  the  Court  of 
Appeal,  asking  the  court  to  vary  the  preceding  order 
by  declaring  that  by  the  construction  of  the  will,  all 
the  lands  named  in  the  order  of  sale,  did  not  on  the 
death  of  D.  H.  F.  without  issue  male,  devolve  on  the 
three  nieces  of  J.  F.  for  the  term  of  their  lives,  with 
the  remainder,  stated  in  the  will.    By  an  order  of  the 
Court  of  Appeal  of  the  22nd  Nov.  1859,  the  Court 
dismissed  the  appeal.     Upon  the  dismissal  of  the  ap- 
peal the  committee  of  the  lunatic  presented  to  the 
Lord  Chancellor  a  petition  as  a  special  case.   The  pe- 
tition set  forth  the  facts* already  set  forth.     His  lord- 
ship decided  that  the  petitioner  did,  upon  the  decease 
of  her  mother  became  entitled  to  an  absolute  estate  of 
fee-simple  in  one-third  of  the  lands  held  in  fee  simple, 
and  to  an  absolute  estate  iu  the  leases  for  lives  con- 
tained in  the  will,  and  that  no  cross  remainders  could 
be  implied. 

Bolt,  Q.C.,  and  Mr.  John  O'Hagan  (with  them  Sir 

Hugh  Cairns)  for  the  appellants. — 1.  "The  limitation 

!  to  the  use  of  ray  nieces,  and  the  survivor  of  them,  for 

their  natural  lives,   as  tenants  in  common,"  must  be 

read  as  a  limitation  of  the  entirety  of  the  estates  to 

*  Tlte  person*  taking  under  the  will  were  required  to  take 
the  name  Ferrall. 
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the  three  nieces  as  tenants  in  common,  for  their  lives, 
with   remainder  to  the  survivors  as  tenants  in  com- 
mon, for  their  lives,  with  remainder  to  the  survivor 
of  them,  for  her  life.     A  tenancy  in  common  is  not 
inconsistent  with  an  express  limitation  to  survivors; 
on  the  contrary,  such  a  limitation  is  more  effectual 
for  its  purpose  than  a  joint  tenancy,  as  the  survivor- 
ship by  express  limitation  cannot  be  destroyed  by 
severance.     The  rule  which  reads  words  of  survivor- 
ship, as  referring  either  to  the   death  of  the  testator, 
or  to  the  period  of  enjoyment,  is  qui'e  inapplicable  to 
life  estates.     A  gift  to  survivors  following  life  estates 
must  be  read  as  a  limitation,  and  refers  to  survivor- 
ship indefinitely  —2  Jar.  699-7 ; 0 ;  Doe  d  BorneH  v. 
Alley  (1  M.  &  S.,  428);  Hadtfesley  v.  Adams  (22 
Beav.  266);  Smarte  v.  Clarke  (3  Rcsp.   365);  Til- 
son  v.Jones  (I  R.  &  M.,  553).    To  read  it  in  this 
case  as  referring  to  the  death  of  Daniel  Fcrrall,  would 
leid  to  the  most  absurd  consequences  in  the  very  pro- 
bable event  of  one  of  the  nieces  dying  in  his  lifetime, 
leaving  issue.     2.  It  is  plain   upon  principle,  and  a 
long  series  of  authorities,  that  the  words  "  and  for 
default  of  such  issue  male,"  preceding  the  limitation 
to  the  daughters  of  the  nieces,  raise  an  imputation  of 
cross-remainders  among  the  sons  of  the  nieces.    [Lord 
Chancellor, — What  necessity  is  there  for   implying 
cross- remainders  for  the  purpose  of  your  argument? 
The  first  sons  of  the  uieces  would  appear  to  take  as  a 
class,  and  in  that  case  your  clients  have  the  whole 
estate  among  them.]     Undoubtedly  that  is  so.    But 
even  if  the  estate  were  considered  as  divided  into 
thirds,  with  a  limitation  in  each  third  to  the  first  and 
other  sons  of  each  niece,  cross  remainders  must  be 
implied  amongst  the  sons  of  the  nieces  before  any 
estate  vests  in  the  daughters.    The  consequences  of 
not  implying  cross  remainders  wonld  be,  that  if  two 
of  the  nieces  died  without  issue,  two-thirds  of  the 
estates  would  go  to  testator's  right  heirs,  notwithstand- 
ing the  existence  of  issue  male  of  the  remaining  niece. 
This  would  be  clearly  at  variance  with  the  whole  line 
of  authorities  which  are  all  set  forth  in  the  42nd 
chapter  of  Mr.  Jarman's  work.     3.  Even  if  Catherine 
Conmee  take  any  estate,  it  cannot  be  a  fee.     [Lord 
Cranicorth.— It  appears  by  the  will  itself  that  Cathe- 
rine Conmee  was  in  existence  at  the  date  of  the  will 
It  is,  therefore,  impossible  to  read  the  limitation  "  for 
default  of  such  issue  female,9'  as  meaning  if  no  such 
daughter  come  into  existence.     It  must,  therefore,  be 
read  as  a  remainder,  which  excludes  the  idea  of  a  fee- 
simple.]     It  must  be  read  as  giving  a  life  estate,  or, 
at.  the  utmost,  an  estate  tail,  which,  considering  her 
lunacy,  is  equivalent  to  a  life  estate. 

Sir  RoundcU  Primer  and  B.  C  Lloyd,  Q.C.,  (with 
them  P.  Longfield,  Q.C.,  and  Gifard,  QC.)  for  the 
respondent  — As  to  the  first  question,  whether  there  is 
a  survivorship  between  the  nieces.  It  was  submitted 
that  the  true  construction  of  the  clause  is  this,  viz.: — 
first,  to  the  three  nieces  as  tenants  in  common,  each 
for  her  own  life,  aud  after  the  decease  of  each,  to  the 
firet  and  other  sons  of  each,  and  then  to  the  daughters 
of  oach,  aud  on  failure  of  is.-ue  male  and  female  of 
each  niece,  then  as  to  her  one-third  to  the  testator's 
r»ght  heirs.  There  U  no  case  in  which  words  such  as 
these,  occuning  immediately  after  the  names  of  the 
nieces,  and  followed  by  words  deuoting  that  the  es- 


tates limited  are  to  be  held  by  the  devisees  as  tenants 
in  common,  and  not  as  joint  tenants,  have  been  held 
to  give  a  benefit  of  survivorship  between  the  devisees 
after  the  estates  took  effect  in  possession.  In  such 
cases  the  words  have  been  interpreted  as  a  description 
of  the  persons  who  are  to  take  either  as  survivors  at 
the  death  of  the  testator,  or  as  survivors  at  the 
death  of  the  previous  tenant  for  life.  In  Doe  d. 
Abey  the  words  were  quite  different,  and  there  were 
clear  expressions  showing  that  the  estate  was  not  to 
go  over  until  after  the  decease  of  the  survivor;  in 
order  to  prevent  an  intestacy,  the  court  held  there  was 
to  be  a  benefit  of  survivorship  between  the  devisees. 
In  Blissett  v.  CranweU  (Salk.,  226);  Stones  v. 
Heathley  (1  Ves.  Sen.,  165),  the  same  interpretation 
was  adopted  as  contended  for  in  th  >  present  case. 
In  Haddersley  v  Adams  (22  Beav.  )  the  Master  of 
the  Rolls  seems  to  say,  that  if  the  words  "  as  to  sur- 
vivorship "  had  occurred  before  the  description  of  the 
estates  limited,  he  would  have  come  to  a  different 
conclusion — page  272.  He  says,  "Now,  Rose  ▼. 
Bill,  and  all  that  class  of  case?,  with  the  exception 
of  Mabeley  v.  Strode,  and  to  which  I  will  refer  in  s> 
moment,  use  expressions  either  of  this  nature,  or  tan- 
tamount to  it — so  held  to  H.  C.%  M.  $  (7.,  and  the 
survivors  of  them;"  and  in  another  place  be  says, 
"  There  are  two  matters  always  to  be  regarded  in  any 
devise  or  bequest — one  is,  who  are  the  persons  to  take, 
and  secondly  in  what  manner  they  are  to  take."  We 
say  if  all  survived  the  period  at  which  the  limitation 
is  to  take  effect,  they  were  all  to  take  for  their  lives 
respectively,  but  then  the  estates  they  were  to  take 
were  to  be  estates  as  tenants  in  common,  and  not  a* 
joint  tenants.— Doea\Prigg  (8  B.&  C.  231);  Rose  v. 
Hill  (3  Burr.,  1881);  Garland  v.  Thomas  (1  B.  & 
P.,  N.R.,  82);  Wilson  v.  Bayley  (3  B.P.C.,  195). 
Next  as  to  the  question  of  cross  remainders.  This 
question  is  independent  of  the  1st;  counsel  submitted, 
that  the  intention  of  the  testator  was  to  limit  the 
estate  in  third,  as  before  mentioned.  The  word 
"  their  "  all  throughout  is  used  by  the  testator  in  the 
sense  of  each  of  them  respectively.  As  their  lives* 
their  first  and  other  sons,  and  soforth,  must  mean  the 
life  of  each,  and  the  first  and  other  sons  of  each.  So, 
the  words  after  "  their  death  "  must  mean  after  the 
death  of  each,  as  there  cannot  be  a  contemporaneous 
decease  of  all  Willes  v.  Douglas  (10  Bea.,  47). 
The  meaning  of  tie  words  "  on  failure  of  such  issue 
male  "  means  "  on  failure  of  such  issue  male  of  each 
niece  respectively/'  aud  then  the  gift  is  to  the  daugh- 
ters of  the  nieces.  This  was  the  construction  adopted 
in  Petry  v.  White  (Cowp.  777.)  The  construction 
contended  for  by  the  appellants  would  render  it  neces- 
sary that  the  daughters  of  the  nieces  should  take  per 
capita.  Why  should  the  daughters  take  per  cajrita 
and  the  sons  per  stirpes  f  The  rule  is,  wheu  once  a 
distribution  per  stirpes  is  commenced,  it  is  followed 
out  through  all  the  subsequent  limitations — Brett  v. 
Horton  (4  Beav.  239);  Arrow  v.  Miilish  (1  l)e  G. 
&  Sin.  255);  Hawkins  v.  Hamerton  (16  Sim.  000); 
Flinn  v.  Jenkins  (1  Coll.  355.)  Even  a  division  of 
the  income  between  the  devisees  for  life,  as  tenants  in 
common,  is  sufficient  to  determine  a  distribution  per 
stirpes  amongst  thcii  issue.  Besides,  the  limitation  to 
the  daughters  of  the  nieces  gives  the  fee,  inasmuch  as 
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the  gift  in  the  preceding  clause  is  of  "  the  rest  of  the 
testator's  estate,"  words  which  carry  the  fee.  Mont- 
gomery v.  Montgomery  (3  J.  &  L.  47.)  Now,  as  one 
of  the  nieces  had  a  daughter,  who  is  mentioned  by  the 
testator  in  his  will,  that  daughter  must  have  taken  a 
vested  remainder  in  fee,  so  that  the  event  mentioned 
in  the*  last  clause  "  for  default  of  such  issue  male  or 
female,  to  the  use  of  my  own  right  heirs  for  ever," 
never  could  happen  upon  the  construction  contended 
for  by  the  appellants,  bnt  is  quite  consistent  with  the 
construction  of  the  respondents,  which  is  this,  that 
quoad  the  one-third  limited  to  the  niece,  whose  issue, 
male  or  female,  should  so  fail,  then  to  the  testator's 
right  heirs;  and  thus  a  full  meaning  is  given  to  every 
part  of  the  will  Whereas  upon  the  construction  con- 
tended for  by  the  appellants,  this  final  clause  would 
be  unmeaning.  The  only  other  interpretation  that 
could  reconcile  it  wonld  be,  to  give  the  daughters 
of  the  nieces  estates  in  tail,  but  that  cannot  be,  as  the 
antecedent  to  the  word  "  such,"  where  it  is  applied 
to  issue  female,  is  the  word  "  daughters?  and  pntting 
for  the  word  "  such  its  antecedent,  "  daughters?  the 
sentence  wonld  run  thus,  "  And  in  case  there  should 
be  no  daughters,"  then  to  his  right  heirs,'1  which  event 
never  could  occur,  as  there  was  a  daughter.  There- 
fore, the  whole  paragraph  must  be  read  distribntively, 
as  contended  for  by  respondents,  and  that  interpreta- 
tion would  exclnde  cross-remainders. 

The  Lord  Chancellor— My  lords,  this  is  an  ap- 
peal from  a  decretal  order  pronounced  by  the  Lord 
Chancellor  of  Ireland  upon  a  special  case  stated  under 
the  provisions  of  the  Irish  Court  of  Chancery  Regu- 
lation Act  of  1850.    The  question  involved  in  it  de- 
pends upon  the  construction  of  the  will  of  a  gentleman 
of  the  name  of  John  FerralL     He  appears  to  have 
been  entitled  to  very  large  landed  estates  in  Ireland. 
Bj  his  will  he  devises  those  estates  by  gifts,  which  in 
effect  amounts  to  a  limitation  of  the  estates  to  his 
nephew,  Daniel  Henry  Ferrall,  for  life,  with  remainder 
to  his  firet  and  other  sons  in  tail  male;  and  then  there 
is  a  remainder  for  default  of  such  issue  male,  or  in 
case  he  antecedently  dies,  to  the  testator's  nieces, 
which  is  expressed  in  the  following  way: — "  And  for 
default  of  such  issue  male  in  the  said  Daniel  Ferrall, 
then  to  the  use  of  my  nieces,  Julia,  Rose,  and  Bridget, 
and  the  survivor  of  them,  for  the  term  of  their  natu- 
ral  lives,  as  tenants  in  common  and  not  as  joint  te- 
nants, without  impeachment  of  waste;  and  from  and 
after  their  decease,  to  the  use  of  their  first  and  every 
other  son  and  sons  lawfully  begotten  on  their  bodies, 
and  the  heirs  male  of  their  respective  bodies  succes- 
sively in  equal  proportions, — the  elder  of  such  sons  of 
each  of  my  said  nieces,  and  the  heirs  male  of  their 
bodies,  being  always  preferred,  and  to  take  before  the 
younger  and  the  heirs  male  of  their  bodies.     And  for 
default  of  such  issue  male,  then  to  the  daughters  of 
the  said  Julia  Anne  Oonmee,  otherwise  Ferrall,  Rose 
Ferrall,  and  Bridget  Ferrall;  and  for  default  of  such 
issue,  male  or  female,  to  the  use  of  my  own  right  heir 
for  ever."   The  only  other  provision  in  the  will  which 
appears  to  me  to  have  a  bearing  upon  the  question 
before  your  lordships  is  the  next  clause,  by  which  it 
is  directed  that  the  issue  male  of  the  said  Julia,  Rose, 
and  Bridget,  shall  not  take  any  benefit  under  the  will 
unless  they  assume  the  name  of  Ferrall  instead  of 


their  own  name.     My  lords,  it  appears  that  Daniel 
Henry  Ferrall,  the  nephew  of  the  testator,  died  in  the 
year  1353,  without  leaving  issue  male,  and  that  the 
three  nieces,  Rose,  Bridget,  and  Julia,  were  living  at 
the  death  of  Daniel  Ferrall.     Rose  died  afterwards, 
leaving  the  appellant,  John  Nolan  Ferrall,  her  eldest 
son.     Julia  died  in  February,  1860,  having  had  but 
one-  ohild,  a  daughter,  the   respondent,   Catherine* 
Bridget  still  lives,  and  has  sons,  of  whom   Henry 
Taaffe  Ferrall,  one  of  the  appellants,  is  the  eldest.  In 
these  circumstances  the  Lord  Chancellor  of  Ireland 
has  decided  that  Catherine,  the  daughter  of  Julia,  on 
the  death  of  her  mother,  became  entitled  in  fee-simple 
in  possession  to  one-third  of  the  devised  estates.    The 
Lord  Chancellor  of  Ireland  in  deciding  this  case  had 
principally  to  consider  the  effect  of  the  first  words  of 
limitation  in  question  by  which  the  gift  is  made  to  the 
three  nieces  and  "  the  survivor  of  them  for  the  term  of 
their  natural  lives."  And  then  he  had  further  to  con- 
sider the  effect  of  the  words  u  and  for  default  of  such 
issue  male."    And  the  Lord  Chancellor  in  his  judg- 
ment appears  to  have  arrived  at  this  conclusion,  that 
the  word  "  survivor  "  must  either  be  rejected  as  in- 
sensible and  repugnant  to  the  general  manifest  inten- 
tion of  the  will,  or  be  referred  to  the  death  of  Daniel 
Ferrall,  which,  the  Lord  Chancellor  proceeds  to  say, 
he  believes  to  be  the  correct  construction;  "or,  at  all 
events,  (says  the  learned  judge)  I  think  it  must  be 
considered  as  so  uncertain  iu  its  meaning  as  to  be  in- 
capable of  controlling  the  previous  distinct  language." 
With  regard  to  the  words  "  and  for  default  of  such 
issue  male,"  which  it  had  been  contended  were  suffi- 
cient to-  raise  an  implication  of  cross-remainders,  the 
Lord  Chancellor  of  Ireland  observes,  "  If  the  will  had 
gone  on,  leaving  out  any  mention  of  the  daughters, 
simply  to  say,  '  and  in  default  of  such  issue  male,  re* 
mainder  to  my  right  heirs,'  there  would  have  been  no 
great  difficulty  in  implying  cross-remainders  in  tail 
between  the  nieces  or  their  sons;  but  the  actual  will 
as  respects  the  daughters  throws  insuperable  difficul- 
ties in  the  way  of  this  construction."     This  case  has 
been  most  ably  and  elaborately  argued  at  the  bar  in 
support  of  the  conclusion  stated  by  tho  Lord  Chan- 
cellor of  Ireland;  but  I  am  unable  to  concur  in  the 
construction  of  that  learned  judge.    I  cannot  agree 
with  him  in  either  of  the  two  conclusions  at  which  be 
has  arrived.  *I  will  take  first  the  interpretation  of  the 
word  "  survivor,"  and  what  ought  to  be  regarded  ad 
the  effect  of  the  prior  part  of  the  limitation  in  ques- 
tion, although  it  is  not  necessary  that  your  lordships' 
decision  should  be  founded  upon  it,  because  I  think  this 
is  a  case  in  which  cross-remainders  ought  to  be  im- 
plied. It  may  not  be  an  inexpedient  thing  to  consider 
the  true  interpretation  of  the  antecedent  words.     It 
is  undoubtedly  true,  that  so  far  as  decided  cases  are 
concerned  there  is  much  difficulty  in  fixing  with  refe- 
rence to  the  gift  of  real  estate  the  true  interpretation 
of  this  word    u  survivor."     After  many  fluctuating 
decisions,  the  rule  laid  down  by  Sir  John  Leach  in  the 
case  of  Winterton  v.  Crawford,  has,  with  regard  to 
bequests  of  personal  estate,  been  pretty  generally 
adopted,  and  I  think  with  great  advantage.    But  it  is 
by  no  means  clear  that  the  same  rule  has  been  adopted 
with  regard  to  the  interpretation  of  the  word  in  a  de- 
vise of  rear  estate.    In  gifts  of  personalty  the  word 
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may  be  taken  as  referring  to  the  period  of  distribution. 
In  gifts  of  real  estate  it  onght  to  be  referred,  if  tbe 
same  rale  were  applied,  to  the  determination  of  the 
prior  limitations.  Bat  some  of  the  cases  interfere 
with  this  conclusion ;  and  I  agree  with  the  observa- 
tion of  the  learned  aathor,  Mr.  Jarman,  that  it  most 
be  left  to  future  decisions  to  tell  as  what  is  tbe  actual 
rule  of  construction  on  this  perplexing  point  in  refe- 
rence to  real  estate.  I  think  it  not  possible,  and  1 
think  it  would  be  very  dangerous  to  attempt  to  derive 
from  decisions  any  certain  and  general  rale  of  inter- 
pretation of  the  word,  or  at  the  period  to  which  it 
onght  to  be  considered  as  referring.  Bat  there  is  ano- 
ther and  a  simpler  meaning  of  the  word,  which  I  think 
is  the  true  meaning  in  this  case.  The  natural  and 
obvious  meaning  of  the  word  "  survivor  "  is  not  the 
person  who  shall  survive  or  outlive  a  particular  event, 
bat,  nhen  it  is  applied  to  a  class  of  persons  and  iudi- 
viduals  are  named,  the  natural  and  obvious  meaning 
of  the  word  is  the  longer  liver  of  those  who  are 
named.  And  therefore,  in  this  particular  case,  as  in 
other  cases,  tbe  word  "survivor"  should,  I  think,  be 
regarded  not  as  referring  to  any  particular  event  pre- 
viously mentioned,  but  as  referring  to  that  which,  as 
I  have  already  observed,  is  tbe  natural  meaning  ef 
the  word,  namely,  that  individual  person  who,  ont  of 
the  individuals  named,  shall  turn  out  to  be  the  longest 
liver.  It  has  been  sometimes  objected  that  this  inter- 
pretation of  the  word  "  survivor  "  cannot  be  adopted 
where  there  is  a  gift  to  several  persons  as  tenants  in 
common,  not  as  joint  tenants.  But  there  is  obviously 
a  very  great  distinction  between  the  limitation  of  sur- 
vivorship that  is  involved  in  a  gift  of  joint  tenancy, 
and  tbe  limitation  of  the  word  "  survivor,9'  which  is 
annexed  to  a  tenancy  in  common.  The  survivorship 
involved  in  an  estate  in  joint  tenancy  is  that  which  is 
capable  of  being  defeated  at  the  pleasure  of  the  joint 
tenant  But  if,  by  alienation  or  otherwise,  tbe  joint 
tenancy  is  converted  into  a  tenancy  in  common,  the 
survivorship  ceases;  but  when  a  gift  to  the  "survi- 
vor "  is  annexed  to  a  tenancy  in  common  and  not  to 
a  joint  tenancy,  then  the  limitation  takes  effect  by 
virtue  of  the  gift,  and  not  by  virtue  of  something  in- 
volved in  a  limitation  of  joint  tenancy.  There  is  no 
difficulty,  therefore,  I  apprehend,  in  putting  this  con- 
struction upon  the  antecedent  words  of  this  gift,  that 
the  limitation  was  to  the  three  nieces  as  tenants  in 
common  for  life,  with  a  cross-limitation  or  remainder 
as  to  the  estate  of  a  niece  dying;  first  to  the  two 
surviving  nieces  as  tenants  in  common  for  life,  and 
theu  a  further  limitation  as  to  the  estate  of  the  niece 
next  dying  to  the  "survivor"  of  the  three  nieces  also 
for  Hie.  And  then  every  word  of  the  antecedent 
limitation  has  its  natural  effect  given  to  it ;  and  then 
the  words  of  the  gift  over,  introducing  the  remainder, 
also  have  their  fall  and  entire  effect  attributed  to  them. 
For  the  words  of  the  gift  limiting  the  remainder  are 
••  from  and  after  their  decease  to  the  use  of  their  first 
and  every  other  son  and  sons  lawfully  begotten,"  and 
the  heirs  of  those  sons.  The  limitation  of  the  re- 
mainder then  expectant  upon  the  death  of  the  survi- 
vor of  the  three  nieces  is  to  the  class  of  the  sons  of 
those  three  nieces,  with  a  direction  that  the  sons  of 
each  niece  inter  se  take  severally  and  successively  in 
the  order  of  seniority.    The  class  of  persons,  there- 


fore, taking  upon  the  death  of  the  surviving  niece  will 
be  tbe  eldest  sons  of  the  three  nieces,  Julia,  Rose,  and 
Bridget,  in  equal  proportions;  and  if  there  has  been 
no  son  born  of  any  one  of  the  nieces,  then  the  limi- 
tation takes  effect  in  favor  of  the  sons  of  the  other 
two  nieces.  So  that  I  should  read  the  antecedent  part 
of  the  will  as  operating  in  tbe  following  way,  creating 
a  limitation  to  the  three  nieces  as  tenants  in  common 
for  life,  with  remainder  to  the  survivors  and  survivor 
of  the  three  nieces  for  life,'  with  remainder  to  the  el- 
dest sons  of  the  three  nieces  as  tenants  in  common  in 
tail  male.  The  effect  of  that  interpretation  will  be  to 
give  the  present  appellants*  that  is,  the  son  of  Rose 
and  the  son  of  Bridget,  a  limitation  in  remainder  ex- 
pectant upon  the  death  of  Bridget  as  tenants  in  com- 
mon in  tail  male.  And  if  that  interpretation  be 
adopted,  the  words  upon  which  tbe  Lord  Chancellor 
of  Irelaud  has  founded  bis  conclusion  as  giving  to 
Catherine,  the  daughter  of  Julia,  an  immediate  fee- 
simple  estate  to  the  extent  of  one-third  of  the  devised 
estates  will  be  entirely  disposed  of;  and  no  estate  will 
arise  in  favor  of  the  daughter  until  tbe  entire  failure 
of  tbe  antecedent  limitation  to  the  sons  of  the  other 
two  daughters.  But  supposing  we  adopt  the  construc- 
tion which  has  been  allowed  by  the  Lord  Chancellor 
of  Ireland,  and  that  we  refer  the  word  **  survivor  " 
to  the  event  of  tbe  contingency  of  the  three  nieces 
being  living  at  the  death  of  Daniel  Henry  Ferrall 
without  issue  male,  and  that  mode  of  construction 
throw  aside  the  word  as  becoming  inoperative  in  the 
event  which  has  happened, — if  we  adopt  that  con- 
struction, we  then  are  brought  to  consider  the  inter- 
pretation which  the  Lord  Chancellor  of  Ireland  puts 
upon  the  words  "  and  for  default  of  such  issue.4'  Now 
1  cannot  concur  with  his  lordship  that  the  implication 
of  cross-remainders  is  here  to  be  made  by  reason  of 
the  gift  over  being  expressly  made  in  favor  of  the 
daughters  of  Julia,  Rose,  and  Bridget.  The  implica- 
tion of  cross-remainders  depends  upon  tbe  form  of  the 
expression  introducing  tbe  gift  over  after  the  limita- 
tion of  the  prior  clause.  Tbe  law  upon  this  subject 
unfortunately  has  been  perplexed  by  a  variety  of  con- 
tradictory decisions  relating  to  the  construction  of 
gifts  over.  Originally,  nearly  200  years  ago,  the  in- 
tepretation  which  1  think  has  been  now  adopted  was 
the  interpretation  settled  in  an  early  case  in  Dyer, 
and  also  in  the  case  of  Holmes  v.  Meynell,  reported 
in  Lord  Raymond,  and  also  in  Shower's  Reports. 
Some  difficulty  was  afterwards  introduced  by  a  notion 
which  was  entertained,  that  this  doctrine  implying 
cross-remainders,  must  be  limited  to  cases  where  tbe 
gift  was  to  two  objects  alone.  And  after  that  diffi- 
culty had  been  got  over  another  doctrine  was  stated, 
which  may  be  described  as  the  introduction  into  word} 
such  as  we  have  here,  "  for  default  of  such  issue,"  of 
the  words  "  several  and  respective,"  which  was  for 
some  time  supposed  would  have  the  effect  of  prevent- 
ing the  implication  of  cross-remainders  by  giving  over 
the  share  of  each  tenant  in  common.  That  appears 
to  have  been  first  introduced  by  the  case  of  Comber 
v.  Hill,  reported  in  Stranger's  Reports;  and  it  gave 
birth  to  numerous  decisions  until  the  whole  of  the 
distinction  was  denied  by  Lord  Kenyon,  in  the  case 
of  Watson  v.  Foxon;  and  it  must  be  considered,  I 
think,  as  finally  exploded  in  the  case  of  Dot  v.  WM9 
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reported  in  1st  Taunton;  and  also  by  the  decision  of 
Lord  Eldon  in  the  case  of  Green  v.  Stephens,  in  1 7th 
Vesey.  I  find  it  nowhere  suggested  that  the  character 
of  the  devises  over  makes  or  onght  to  make  any  dis- 
tinction.    I  arrive,  therefore,  at  the  conclusion  that 
the  words  "  for  default  of  such  issue  male,"  in  con- 
formity with  their  own  natural  meaning,  and  also  in 
conformity  with  the  rale  that  mast  now  be  considered 
to  have  been  at  length  finally  arrived  at,  must  mean 
plainly  "  for  default  of  all  such  issae  male  "  as  would 
take  under  the  antecedent  limitation.     And  if  that  be 
the  natural  meaning  of  the  words,  and  also  the  mean- 
ing which  is  consistent  with  the  latest  and  best  consi- 
dered authorities  upon  the  subject,  it  would  be  impos- 
.  sible  that  the  limitation  to  the  daughters  could  take 
effect  as  to  that  part  of  the  estate  comprised  in  and 
affected  by  the  prior  limitations  to  sons  until  those 
prior  limitations  to  sons  have  become  wholly  exhausted. 
If  the  daughters,  therefore,  are  to  take  only  when 
there  has  been  an  absolute  failure  of  the  antecedent 
limitation  to  u  issue  male,"  it  follows,  as  a  matter  of 
course,  that  when  there  is  a  failure  of  issue  male  of 
one  niece,  but  there  is  issue  male  of  another  niece,  or 
of  both  the  other  nieces,  the  gift  over  cannot  take 
effect.     I  find  no  difficulty  in  supposing  (as  the  Lord 
Chancellor  of  Ireland  seems  to  do)  that  there  would 
be  an  inconsistency  in  preferring  the  sons  of  nieces  to 
the  daughters  of  nieces:  that  is  to  say,  in  preferring 
the  nephews  of  a  niece  to  the  female  issue  of  a  niece. 
We  are  not  to  be  governed  by  the  consideration  of 
what  may  appear  to  us  to  be  an  unreasonable  dispo- 
sition.   If  anything  were  wanting  to  confirm  the  pro- 
priety of  arriving  at  the  conclusion  that  the  testator 
intended  to  give  a  preference  to  issue  male,  I  should 
refer  to  the  directions  given  in  the  1 8th  clause  of  the 
will,  as  printed  in  page  49*     I  must  therefore  advise 
your  lordships  to  declare  the  construction  of  the  will 
to  be  altogether  opposite  to  that  which  has  been  pro- 
nounced in  the  court  below.  The  decision  of  the  court 
below  has  involved  an  answer  to  several  questions 
which  are  contained  in  the  special  case;  but  I  should 
think  it  quite  sufficient  if  your  lordships  were  to  re- 
verse the  decretal  order  of  the  Lord  Chancellor  of  Ire- 
land and  to  declare  that,  according  to  the  true  inter- 
pretation of  the  will  of  John  Ferrall,  the  remainder, 
limited  to  the  daughters  of  Julia,  Rose,  and  Bridget, 
"  on  default  of  issue  male,"  taking  under  prior  limita- 
tions, does  not  fall  into  possession  until  there  be  a 
failure  of  issue  male  of  all  the  three  nieces  described 
in  the  prior  limitations.     The  effect  of  that  will  be 
entirely  to  reverse  the  ground  upon  which  the  decision 
of  the  court  below  proceeds;  and  inasmuch  as  the 
estate  is  now  held  under  an  agreement  between  the 
parties,  it  seems  unnecessary  that  your  lordships  should 
give  any  further  answer  to  the  questions  which  are 
stated  in  the  special  case  upon  which  the  Lord  Chan- 
cellor of  Ireland  made  his  decretal  order.     I  must 
therefore  move  your  lordships  that  this  decretal  order 
be  reversed  with  the  declaration  I  have  mentioned. 

Lord  Cranworth. — My  Lords, — I  entirely  concur 
with  the  Lord  Chancellor  in  the  result  at  which  he 
has  arrived  in  this  case.  The  question  turns  entirely 
upon  the  construction  which  is  to  be  put  upon  the 
clause  in  this  will  The  testator  having,  first  of  all, 
given  all  his  real  estate  te  his  nephew  for  life,  with 


remainder  to  his  first  and  other  sons  in   tail  male, 
then  proceeds  in  the  clause  which  has  given  rise  to 
this  dispute,  "  and  for  default  of  such  issue  male  of 
the  said  Daniel  Ferrall,  then  to  the  use  of  my  nieces, 
Julia  Anne  Ferrall,  otherwise  Conmee,  Rose  Ferrall 
and  Bridget  Ferrall,  and  the  survivor  of  them,  for  the 
term  of  their  natural  lives,  as  tenants  in  common,  and 
not  as  joint  tenants,  without  impeachment  of  waste." 
The  first  question  is,  what  is  the  estate  which  the 
three  nieces  took.    Now,  it  was  argued  that  each 
took  a  separate  estate,  as  tenants  in  common,  with 
remainder  afterwards  as  to  each  of  their  thirds  to 
their  first  and  other  sons,  and  in  default  of  sons  then 
to  daughters;  and  that  the  now  sole  surviving  niece 
took  only  one-third  for  her  life.     1  think  that  such  a 
construction  cannot  be  maintained.    It  would,  in  truth, 
make  the  words  •*  survivor  of  them,"  utterly  inopera- 
tive.    The  word  "  survivor  "  there,  does  not  point  t<r 
the  person  who  was  to  take  the  estate  by  virtue  of 
being  survivor,  but  to  the  extent  of  the  interest  which 
the  nieces  were  to  take.     According  to  a  distinction 
which,  It  oink,  was  correctly  enunciated  by  the  present 
Master  of  the  Rolls,  in  the  case  cited  in  the  argument, 
of  Hadilsby  v.  Adams,  reported  in  22nd  Bevan,  the 
word  u survivor"  here,  means  not  to  indicate  the 
person  who  is  to  take  by  surviving  at  any  particular 
period,  but  to  indicate  what  interest  the  three  nieces 
are  to  take.     It  is  just  the  same  as  if,  instead  of 
" survivor,"  it  had  been  "the  longer  liver."     The 
Lord  Chancellor  of  Ireland  seemed  to  think  that  that 
construction  was  excluded  by  the  language  of  the 
clause,  which  is,  that  they  were  to  take  u  as  tenants 
in  common,  and  not  as  joint  tenants,"  and  that  if  the 
survivor  took,  that  would  be  taking  as  joint  tenants. 
But  that,  I  conceive,  with  all  deference  to  the  Lord 
Chancellor  of  Ireland,  is  entirely  an  erroneous  con- 
struction.    There   is  no  inconsistency  in  giving  an 
estate  to  the  "  survivor,"  because  those  who  have  a 
life  interest  are  to  take  as  tenants  in  common,  as  has 
been  pointed  out  in  several  cases,  particularly  in  a 
case  which  has  been  adverted  to  in  the  argument,  aud 
which  occurred  in  the  Court  of  Queen's  Bench,  of  Due 
v.  Aby,  reported  in  1st  Maule  and  Selwyn.     There 
the  court  pointed  out  clearly,  that  there  was  no  incon- 
sistency in  saying  that  certain  persons  were  to  take 
as  tenants  in  common,  but  with  the  benefit  of  survi- 
vorship, for  that,  though  they  had  in  some  respect3  a 
less  beneficial  interest,  yet  in  other  respects  they  had 
a  more  beneficial  interest,  than  as  joint  tenants.     At 
all  events,  it  is  sufficient  to  say  it  is  a  different  estate, 
and  there  is  no  inconsistency  in  giving  it  to  the  "  sur- 
vivors," though  it  is  said  that  they  are  to  take  as 
tenants  in  common.    1,  therefore,  think  it  clear,  that 
the  appellant,  Mrs.  Taaffe,  as  the  surviving  niece,  has 
now  the  whole  interest  in  her  for  life ;  and,  subject  to 
her  life  interest,  I  think  there  is  a  valid  gift  in  re- 
mainder in  thirds  to  the  first  and  other  sons  of  ea;h 
tenant  for  life,  in  tail  male,  and  in  default  of  sons,  to 
the  daughters  of  each  of  the  nieces.    Then,  the  ques- 
tion is,  whether  the  daughter  of  one  niece,  who  died 
leaving  only  a  daughter,  takes  in  exclusion  of  the 
male  isssue  of  the  other  who  had  male  issue.    I  think, 
clearly  not     I  shall  not  repeat  what  has  been  gone 
over  fully  by  my  noble  and  learned  friend,  the  Lord 
Chancellor,  upon  the  subject  of  cross-remainders.     I 
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take  it,  that  the  doctrine  is  new  well  established,  that 
whether  cross-remainders  are  to  be  implied  or  not  is 
a  mere  question  of  construction  upon  the  whole  face 
of  the  wilL     And  wherever  there  are  limitations  in 
tail  male,  M  and,  in  default  of  such  issue,"  a  gift  over, 
I  take  it  that  the  presumption  is,  that  that  means  in 
default  of  issue  of  the  whole  of  them.     Now,  that 
is  the  case  here.     There  is  a  gift  to  each  of  the 
daughters,  with  remainder  to  their  first  and  other 
sons  in  tail  male,  "  and,  for  default  of  such  issue,9' 
then  over.     Now,  I  think  that  means,  in  default  of 
all  such  issue  male.     That  would  be  the  prima  facie 
construction,  and  I  think  that,  even  if  it  were  not  the 
prima  facie  construction,  there  are  indications  upon 
the  face  of  this  will  to  show  that  was  the  construction 
which  the  testator  meant  to  adopt.    I  agree  with  an 
observation  that  was  made  at  the  bar,  that  there  is 
nothing  more  fallacious  than  endeavouring,  first  of  all, 
to  find  out  the  intention  of  the  testator,  and  then  to 
construe  the  words  of  the  will  with  reference  to  that 
supposed  intention.    But  here,  I  think,  it  is  clear  that 
the  testator  wished  that  his  estate  should  run  in  the 
male  line,  to  the  exclusion  of  the  female  line,  for  he 
gives  it  first  to  his  nephew,  and  his  issue  male,  and 
then  he  constitutes  each  of  those  nieces  as  a  stirps  of 
the  new  male  line.   And,  I  think,  that  view  is  strongly 
confirmed  by  the  circumstance  pointed  out  by  the 
Lord  Chancellor,  that  he  desires  all  the  male  issue  of 
each  of  his  nieces  to  take  his  name  and  arms;  whereas 
he  gives  no  such  direction  with  regard  to  the  daughters 
who  are  to  take  upon  the  failure  of  issue  male.    If 
his  wish  to  perpetuate  his  name  was  not  capable  of 
being  fulfilled,  by  reason  of  the  failure  of  issue  male 
of  the  daughter,  then  he  gave  it  op,  and  let  the  thing 
take  its  course.    Upon  the  whole,  I  think  that  the 
judgment  of  the  Lord  Chancellor  of  Ireland  is  wrong, 
and  that  the  declaration  which  my  noble  and  learned 
friend  has  proposed,  is  the  proper  one  to  be  made. 
With  respect  to  the  interests  of  the  several  parties, 
there  need  be  no  difficulty,  because,  inasmuch  as  the 
appellants  are  the  surviving  niece  and  her  two  children, 
who  take  all  between  them,  and  who,  under   dis- 
entailing deeds,  have  the  whole  among  them,  it  is 
sufficient  for  us  to  say  that  the  appellants  are  entitled 
to  the  estate  among  them. 

Lobd  Chblmsfokd. — My  Lords, — I  agree  so  en- 
tirely with  the  opinions  which  have  been  expressed, 
that  I  shoald  have  abstained  from  adding  anything  to 
what  has  been  addressed  to  the  honse,  if  I  did  not 
feel  that  it  would  hardly  be  proper  to  dissent  from 
the  judgment  of  the  Lord  Chancellor  of  Ireland,  with- 
out stating,  however  shortly,  the  reasons  which  have 
led  my  mind  to  a  conclusion  opposed  to  that  which  he 
has  formed.  It  appears  to  me  that  the  three  nieces 
of  the  testator  took  an  estate  for  their  lives,  and  for 
the  life  of  the  survivor,  as  tenants  in  common,  and 
not  three  distinct  estates  for  life,  transmissible  in 
their  separate  lives.  It  was  conceded  in  the  argu- 
ment, that  the  creation  of  a  tenancy  in  common 
amongst  the  three  nieces,  was  not  inconsistent  with  a 
remainder  of  the  whole  estate  to  the  survivor  for  her 
life.  But  some  stress  was  laid  upon  the  collocation  of 
the  words  expressing  the  survivorship,  and  also  upon 
those  being  in  the  singular  number  instead  of  running 
in  the  usual  form  "for  the  term  of  their  natural  lives, 


and  the  lives  and  life  of  the  survivors  and  survivor  of 
them."    This,  however,  appears  to  me  to  create  no 
serious  objection  to  the  construction  which  I  have 
adopted.    The  estate  given  to  the  nieces  was  a  vested 
remainder  after  the  estate  tail  to  the  sons  of  Daniel 
FerraH.    The  three  nieces  having  survived  the  testator, 
the  remainder  vested  in  them  alL     If  one  or  two  of 
them  had  died  in  the  testator's  lifetime,  the  remainder 
would  have  vested  in  the  two  survivors  or  in  the  sole 
survivor;  but  the  remainder  to  the  sons  of  the  nieces 
could  cot  take  effect  till  the  death  of  the  snrvivor. 
This  appears  not  only  from  the  words  "  and  the  snr- 
vivor of  them,"  in  the  demise  to  them  for  fife,  bat 
also  from  the  words  introductory  to  the  remainder  of 
their  sons,  "  and  from  and  after  their  decease,"  which, 
following  immediately  upon  the  fife  estate,  which  was 
not  to  end  till  the  death  of  the  longest  liver  of  the 
nieces,  can  only  be  understood  to  mean,  after  the  de- 
cease of  all  of  them,  and  not  after  their  respective 
deceases.    This  view  of  the  devise  to  the  nieces  ap- 
pears to  dispose  of  the  whole  case.    For,  unless  the 
respondents  can  establish  the  scneme  of  the  will  to  be 
to  give  a  separate  third  to  each  of  the  nieces  and 
afterwards  to  their  sons  and  daughters,  in  separate 
succession  to   each,  the  whole  foundation  for  their 
construction  fails.     There  can  then  remain  no  other 
manner  of  construing  the  will  than  by  holding  the 
gift  to  the  first  and  other  sons  and  the  heirs  male  of 
their  bodies,  to  be  a  gift  to  them  as  a  class.     If,  ac- 
cording to  the  argument  of  the  respondents,  the  estate 
was  originally  divided  among  the  nieces  in  thirds, 
each  of  which  was  aftewards  settled  upon  sons  and 
daughters  in  the  separate  line  of  each,  there  would  be 
no  meaning  in  the  words,  u  in  equal  proportions." 
But  upon  the  other  construction,  these  words  become 
significant  in  the  event  (which  has  happened)  of  two 
only  out  of  the  three  nieces  having  sons.    This  view 
of  the  will  is  not  interfered  with  by  the  words  **  the 
elder  of  such  sons  of  each  of  my  said  nieces,  &&, 
being  always  to  be  preferred  and  to  take  before  the 
younger,"  which  fall  in  just  as  naturally  with  the 
notion  of  the  devise  to  the  sons  of  each  being  intended 
to  them  as  a  class,  as  with  the  idea  of  separate  limi- 
tations in  the  line  of  each  niece;  as  their  object  is 
merely  to  regulate  the  priority  in  the  separate  lines 
where  there  are  sons  to  take.     This  being  the  opinion 
which  I  have  formed  of  the  manner  in  which  the  sons  of 
the  nieces  became  entitled,  it  is  almost  unnecessary  forme 
to  consider  the  question  as  to  the  implication  of  cross- 
remainders.    But  if  anything  were  wanting  to  postpone 
the  interest  of  the  daughters  of  the  nieces  until  the  fail- 
ure of  the  sons  and  their  heirs  male,  the  words  intro- 
ducing the  devise  to  the  daughters,  "  and  for  default 
of  such  issue  male,"  would  surely  be  sufficient,  as  the 
daughters  could  not  take  until  all  the  male  line  of  the 
sons  previously  mentioned  had  failed,  which  would 
necessitate  the  implication  of  cross-remainders  between 
them.     With  respect  to  the  interest  to  be  taken  by 
the  daughters  of  the  nieces,  it  was  pointed  out  by  my 
noble  and  learned  friend,  Lord  Cranworth,  in  the 
course  of  the  argument,  that  the  respondent,  who  is 
the  daughter  of  one  of  the  nieces,  Julia  Anne,  was 
alive  at  the  date  of  the  will,  as  is  mentioned  in  it,  and, 
consequently,  on  the  death  of  the  testator,  she  took  a 
vested  remainder.     This  would  open,  from  time  to 
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time,  to  let  in  other  daughters  of  her  mother  (if  she 
had  any),  and  also  the  daughters  of  her  aunts. 
It  seems  clear  that  this  vested  estate  could  not  be 
a  fee,  on  account  of  the  ultimate  devise  to  the  use  of 
the  testator's  own  right  heir.  If  it  were  necessary  to 
construe  this  devise  to  the  daughters  of  the  nieces,  I 
should  be  disposed  to  think  that  the  daughters  would 
take  estates  in  taiL  The  words  which  introduce  the 
ultimate  remainder  to  the  right  heir  are,  "  in  default 
of  such  issue  male  and  female."  These  words  cannot 
mean  in  default  of  sons  and  daughters  of  the  nieces, 
because  there  is  a  previous  limitation  to  the  heirs  male 
of  the  bodies  of  the  sons,  to  which  the  words  "issue 
male"  would  more  naturally  refer.  If  the  words 
44  issue  male  "  cannot  refer  to  sons,  the  words  "  issue 
female,"  which  immediately  follow,  cannot  refer  to 
daughters.  And  this  construction  being  excluded, 
there  is  no  other  which  will  satisfy  the  evident  inten- 
tion of  the  testator,  than  one  which  will  postpone  the 
estate  of  the  heir-at-law  till  an  indefinite  failure  of 
issue  male  and  female.  The  decision  of  the  previous 
points  of  the  case,  however,  render  it  unnecessary  to 
enter  more  particularly  into  this  last  question. 

Lord  Kingstown. — My  Lords, — I  entirely  agree 
in  the  judgment  proposed  by  the  Lord  Chancellor. 
I  had  prepared  a  few  observations  in  support  of  the 
view  of  the  case  which  has  been  taken  by  him,  but 
those  reasons  have  already  been  so  fully  explained  by 
'  my  noble  and  learned  friends  who  have  addressed 
the  House,  that  I  will  not  trouble  your  Lordships 
with  them. 

Solicitor-General. — It  will  be  in  your  Lordships9 
recollection  that,  at  the  close  of  the  argument,  it  was 
understood  between  us  that  the  costs  were  to  be  paid 
out  of  the  estate. 

RolL — No;  there  was  no  agreement  on  the  subject. 

Solicitor- General — Your  Lordships  will  permit  me 
to  remind  you  that  it  was  stated,  that  this  is  a  case  in 
which  the  difficulty  has  been  created  by  the  language 
of  the  will,  and  that  it  was  apprehended  by  the  parties 
that  this  question  would  arise,  Catherine  being  a  luna- 
tic, the  order  of  the  Incumbered  Estate's  Court  for  the 
estate  was  without  prejudice  to  the  question  raised  in 
this  case.  In  that  state  of  circumstances,  the  parties 
whose  title  is  now  established  by  yonr  Lordships' 
judgment  came  into  court,  making  the  present  res- 
pondent a  defendant  for  the  purpose  of  clearing  their 
own  title. 

Lobd  EnrasDOWN. — I  thought  it  had  been  settled 
that  the  costs  should  be  paid  out  of  the  estate. 

Solicitor-General. — I  thought  so.  I  said  that  if 
we  succeeded  we  should  not  object  to  that. 

Lobd  Chelmsford. — I  certainly  considered  that 
there  had  been  some  understanding  of  that  kind. 

RolL — I  am  told  that  there  has  been  no  agreement 
between  the  parties.  It  is  doubtful  whether,  under  the 
Act  of  Parliament  directing  the  taking  of  opinion  of 
the  court  upon  a  special  case,  the  court  has  jurisdic- 
tion to  give  costs.  I  am  not  speaking  of  the  costs  of 
the  appeal,  bat  of  the  costs  in  the  court  below.  I 
must,  therefore,  leave  it  in  the  hands  of  the  House  to 
deal  with  it  as  they  think  fit.  If  your  Lordships 
should  think  it  right  to  give  any  costs,  your  Lordships 
will  give  them  out  of  the  corpus  of  the  estate,  and  not 
out  of  the  rents* 


Lord  Cranworth. — My  Lords, — 1  think  it  a  rea- 
sonable proposition  that  the  costs  should  be  paid  o  u 
of  the  estate.  It  really  was  a  very  fit  matter  to  bring 
before  the  court.  Yon  cannot  say  that  the  case  was 
perfectly  clear;  for  the  Lord  Chancellor  of  Ireland, 
assisted  by  Lord  Justice  Blackburne,  came  to  one 
opinion,  and  this  House  has  come  to  another  opinion. 

Lord  Chancellor. — With  respect  to  the  question 
of  costs,  the  question  is,  whether  we  have  all  the 
parties  in  the  case  before  us,  so  as  to  enable  us  to 
charge  the  estate  with  costs,  and  in  what  manner  that 
charge  shall  have  operation.  I  do  not  understand 
that  there  is  any  personal  estate  available  for  the  pay- 
ment of  costs.  The  ordinary  rule  is,  that  the  personal 
estate  of  the  testator  should  pay  for  the  interpetation 
of  the  will ;  but  there  being,  I  believe,  no  personal 
estate  available  for  the  purpose,  I  should  myself  de- 
sire that  we  should  give  the  costs  of  the  appeal  out  of 
the  estate,  if  we  can.  If  there  is  no  difficulty  upon 
that  subject,  I  should  submit  to  your  Lordships  the 
propriety  of  making  that  declaration. 

RolL — 1  believe  that  all  the  parties  interested  in 
the  real  estate,  subject  to  the  decision  in  this  appeal, 
are  before  fhe  House.  The  question  would  be  as  to 
the  costs  in  the  court  below,  as  well  as  the  costs  of  the 
appeaL  As  to  the  court  below,  it  is  doubtful  whether 
there  is  any  jurisdiction  to  give  the  costs,  or  to  do 
more  than  declare  the  opinion  of  the  court  upon  the 
special  case. 

Lord  Kingsdown. — The  court  made  no  order  as  to 
costs. 

RolL — The  court  made  no  order  as  to  costs.  In  the 
Act  which  gives  the  jurisdiction  there  is  nothing  said 
as  to  giving  costs,  and  we  are  dealing  here  with  the 
legal  estate.  The  question  as  to  the  costs  of  the 
appeal  is  in  your  Lordships'  hands. 

Lord  Chancellor. — My  Lords, — I  do  not  see  that 
there  will.be  much  difficulty  upon  the  point,  and  I  wonld 
submit  to  your  Lordships  the  propriety  of  now  dealing 
with  the  costs  of  the  appeal.  If  no  order  was  made 
in  the  court  below,  touching  the  costs  of  the  proceed- 
ings there,  your  Lordships  could  not  with  propriety 
make  an  order  as  to  those  costs;  but,  if  all  the  parties 
interested  in  the  estate  are  before  the  House,  there  is 
no  difficulty  in  giving  effect  to  the  order  that  the  costs 
of  both  parties  in  this  appeal  should  be  paid  out  of  the 
real  estate.  I  would,  therefore,  submit  to  your  Lord- 
ships that  the  costs  of  this  appeal,  both  of  the  appel- 
lants and  the  respondents,  be  directed  to  be  paid  out 
of  the  real  estate,  the  subject  of  appeal. 

Decretal  order  reversed,  with  declara- 
tion and  direction  as  to  costs. 


Court  of  Chancer]}. 

(Reported  by  Charles  H.  root,  Eeq.,  Barrtatet-aULaw.] 

Mathews  v.  Archer.— Jan.  25th. 

Specific  performance — Conditions  of  Sale — Objec- 
tions to  Titley  how  far  barred  by  contemporaneous 
coirespondence. 

M  agreed  to  sell  his  interest  in  a  lease  of  the  lands  of 
F  to  j4,  under  the  following  conditions  of  sa 
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(amongst  others).  "  As  the  property  in  question  is 
of  small  value,  and  the  vendor  is  unwilling  to 
incur  any  unnecessary  expense  or  costs,  the  pur- 
chaser is  to  accept  the  title,  which  the  present  vendor 
accepted  upon  the  occasion  of  the  purchase  of  the 
premises  in  February  last;  and  such  purchaser 
shall  not  be  entitled  to  object,  on  any  grounds  what- 
soever, to  the  title  anterior  to  the  conveyance  to 
the  present  vendor,  dated  the  first  of  February \ 
1861,  or  to  make  any  requisition  in  respect  to  such 
prior  title,  but  the  abstract  of  title  under  which  the 
vendor  was  satisfied,  upon  the  purcliase  of  these 
premises,  and  aU  deeds,  documents,  and  papers, 
handed  over  to  him  or  his  solicitor  upon  that  occa- 
sion, shall  be  handed  to  the  present  purchaser." 
Pending  the  negotiation  between  the  solicitors  of 
the  parties,  Af  frequently  assured  A,  by  letter,  that 
the  title  was  perfectly  good. 
Held — That  the  letters  written  by  M  amounted  to  a 
waiver  of  the  above  condition  of  sale. 

This  was  a  suit  for  the  specific  performance  of  an 
agreement  to  purchase  a  leasehold  interest,  under  the 
following  circumstances  and  condition  of  sale.     By  a 
lease  dated  the  1st  of  May,  1844,  Robert  Graham 
demised  the  lands  of  Fahy  (amongst  others),  to  Mrs. 
Burke,  for  the  term  of  99  years:  the  lease  contained 
a  covenant,  upon  the  part  of  Mrs.  Burke,  her  execu- 
tors, administrators,  and  assigns,  that  they  should  not 
sublet  the  lands  of  Fahy,  without  the  consent  of 
Graham,  his  heirs  and  assigns ;  and  in  case  the  lands 
should  be  so  sublet,  the  lessor,  his  heirs,  and  assigns 
should  be  at  liberty,  at  their  option,  to  re-enter  upon 
the   demised  premises,  or  to   recover  an  additional 
yearly  rent  of  £20.     Mrs.  Burke,  in  whom  the  lessee's 
interest  vested,  by  a  lease  dated  the  25th  of  December, 
1859,  demised  the  lands  of  Fahy  to  A.  Ellis,  for  87 
years.     It  was  contended  by  the  petitioner,  that  the 
consent  of  Graham  to  that  sub-demise  was  given  by 
a  letter,  not  in  his  possession ;  also,  that  T.  Prior, 
who  afterwards  purchased  the  reversion  of  the  lease 
of  1854,  in  the  Incumbered  Estates,  but  was  a  wit- 
ness to  the  sub-lease,  by  a  deed,  dated  the   1  st  of 
February,  1861,  Ellis  assigned  all  his  interest  in  the 
premises  to  J.  E.  Mathews,  the  petitioner.     In  the 
month  of  April,  1861,  a  negotiation  commenced  be- 
tween Mathews  (the  petitioner)  and  T.  Archer  (the 
respondent)  for  the  purchase  of  Rossdhu,  as  the  villa 
on  the  lands  of  Fahy  was  called.    On  the  13th  of 
May,  1861,  Archer  wrote  as  follows  to  Mathews: — 
44 1  should  be  glad  to  come  to  terms  with  you,  if  I 
could   only  obtain   a  proper  title.     However,  from 
what  1  could  glean  from  Mrs.  Burke  (in  your  own 
hearing),  and  the  statement  of  title  you  sent  me,  I 
fear  that  some  difficulty  must  intervene,  owing  to  its 
various  conflicting  instruments.     On   the  whole,  I 
think  it  would  be  the  better  way,  if  you  could  have 
the  sale  effected  through  the  Landed  Estates'  Court, 
as  the  interest  of  both  buyer  and  seller  would  be  ma- 
terially improved."     In  a  letter  in  reply,  Mathews 
stated: — "As  to  the  title,  the  shortest  way  which  I 
can  see,  is  by  enclosing  the  letter  explaining  it  to  me. 
Mr*.  Burke  resides  quite  close  to  this,  and  Graham, 
as  the  owner  of  the  Ballinakill  estates.    In  fact,  I 
knew  the  title,  beforehand,  to  i>e  perfectly  dear;  and 


the  title  deeds  are,  at  present,  with  Mr.  J [mean- 
ing his  solicitor]."     Mathews  again  wrote,  saying:— 
"  My  solicitor  informs  me,  that  the  title  is  perfectly 
good ;  of  course,  1  could  not  be  expected,  by  any  pur- 
chaser, to  go  back  on  Mr.  Graham's  title."     Again, 
on  the  15  th  of  June,  he  wrote — "  I  hope  to'  have  all 
completed  in  a  few  days,  when,  I  think,  I  will  be  able 
to  com  ince  you,  against  your  will,  that  your  views 
concerning  the  titlo  are  groundless."     Immediately 
before  he  sent  the  abstract  of  title  to  Archer,  Mathews 
again  wrote  as  follows: — **  The  title  is  perfectly  good, 
and  I  am  prepared  to  lay  it  before  any  solicitor  yoa 
name,  who,  of  course,  if  yon  purchase,  will  draw 
your  conveyance."     The  abstract  of  title  furnished  to 
Archer,  did  not  contain  any  reference  to  the  lease  of 
1854,  from  Graham  to  Bourke,  or  its  contents  or 
covenants,  save  a  recital  of  an  abstracted  deed  of 
1859,  in  these  terms: — "  Reciting  that  Fahy's  or 
Bourke's  holding  (being   the  premises  in  question) 
had  been,  previous  to  the  making  of  said  demise  from 
Robert  Gfraham  to  G.  P.  Archer,  Jan.,  demised  by 
said  R.  Graham  to  one  M.  Bourke  for  a  term  of 
years."     The  agreement  for  the  purchase  of  Fahy, 
which  was  executed  by  Archer  on  the  4th  of  July, 
1861,  contained  the  following  condition  for  sale: — 
"  As  the  property  in  question  is  of  small  value,  and 
the  vendor  is  unwilling  to  incur  any  unnecessary  ex- 
pense or  costs,  the  purchaser  is  to  accept  the  title 
which  the  present  vendor  accepted  upon  the  occasion 
of  the  purchase  of  the  premises  in  the  month  of  Feb- 
ruary last;  and  such  purchaser  shall  not  be  entitled 
to  object,  on  any  ground  whatsoever,  to  the  title 
anterior  to  the  conveyance  to  the  present  vendor, 
dated  the  1st  of  February,  1861,  or  to  make  any 
requisition   in   respect  to   such  prior  title,  but  the 
abstract  of  title  under  which  the  vendor  was  satisfied 
upon  the  purchase  of  these  premises,  and  all  deeds, 
documents,  and  papers  handed  over  to  him  or  hia 
solicitor  upon  that  occasion,  shall  be  handed  to  the 
present  purchaser."     In  the  month  of  August,  1861, 
upon  Archer's  solicitor's  applying  to  the  solicitor  of 
Mathews  for  a  copy  of  the  lease  from  Graham  to 
Bourke,  the  latter  solicitor  refused  to  furnish  same, 
upon  the  grounds  that  their  request  was  barred  by 
the  conditions  of  sale.    A  search  was  made  in  the 
Landed  Estates'  Court  by  Archer's  solicitor,  when  it 
was  discoved,  in  the  reutal  of  Graham's  estate,  sold 
in  1858,  that  Lot  4  contained  Bourke's  part  of  Fahy; 
that  the  latter  was  held,  at  a  rent  of  £27,  nnder  a 
lease  of  the  1st  of  May,  1844,  containing  a  covenant 
to  expend  £150  in  improvements,  and  also  one  against 
sub-letting.     As  Mathews'  solicitor  furnished  no  proof 
of  Graham's  concurrence  in  Bourke's  sublease   to 
Ellis,  Archer  wrote  to   Mathews,  on  the   10th  of 
August,  1661,  to  announce  that  he  considered  the 
agreement  completely  at  an  end.    Mr.  Mathews  now 
prayed  the  specific  performance  of  the  agreement. 

Frederick  Walsh,  Q.C.  (with  him  Alex.  Rickey) 
for  the  petitioner. — Archer  cannot  go  behind  the 
Mathews  title;  he  is  estopped  by  the  conditions  of 
sale;  Duke  v.  Barnett  (2  Coll„  C.  C.  337);  Seaton 
v.  Mapp  (ib.  556);  Hanks  ▼.  Pulling  (2  Jur.,  N.S., 
688). 

A.  Brewster,  Q.C.  (with  him  E.  Beytagh)  contra- 
Archer  may  object  to  all  matters  which  appear  upon 
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the  abstract  of  title  furnished  to  him,  notwithstanding 
the  above  condition  of  sale;  SeUick  v.  Trevor  (11 
M.  &  W„  722);  leathern  Y.Allen  (1  Ir.  Chan.,  683). 
The  counsel  for  the  respondent  were  stopped  by  the 
court 

A.  Richey,  in  reply,  cited  Frame  ▼.  Wright  (4 
Madd.,  364). 

The  Lord  Chancellor. — This  court  has  full  power 
to  enforce,  and  often  does  enforce,  very  rigid  conditions 
of  sale,  but  it  requires,  that  those  conditions  of  sale 
must  not  merely  be  free  from  all  ambiguity,  but  that 
they  must  be  kept  in  good  faith.  In  a  suit  for  specific 
performance,  this  court  always  expects  good  faith  upon 
the  part  of  the  petitioner;  and  it  will  not  force  upon 
a  purchaser,  a  contract  which  is  not  binding  upon 
Lira.  This  court  will  not  force  upon  a  purchaser  any 
contract  which  a  court  of  law  would  pronounce  in- 
valid. Now,  here  it  said,  that  the  purchaser  knew 
that  be  was  getting  a  bad  title;  and  his  letter  to  the 
petitioner,  wherein  he  says  he  would  prefer  a  Landed 
Estate's  Court  title,  is  relied  on  as  a  proof  of  his 
knowledge.  But  I  do  not  construe  that  letter  as  a 
declaration,  by  the  respondent,  that  the  title,  as  dis- 
closed by  the  abstract  of  title,  is  bad,  but  merely  as  a 
statement  that  he  would  prefer  a  Landed  Estates* 
Court  title  to  the  one  offered  to  him.  Had  there 
been  no  letter,  in  this  case,  from  the  respondent  to 
the  petitioner,  I  would  feel  great  difficulty  in  resisting 
this  petition;  but,  unquestionably,  Mathews  took  pains 
to  impress  upon  Archer,  that  the  title  was  perfectly 
dear  and  good;  and  not  merely  that  the  title  was 
good,  but  that  the  title  had  been  approved  of  by  his 
solicitor.  What  did  the  abstract  of  title  contain? 
It  was  defective  in  not  giving  Burke's  title,  through 
which  all  the  parties  derived.  It  had  never  changed. 
How  Mathews  could  have  ever  taken  the  title,  I 
cannot  undei  stand.  I  will  not  say  that  Mathews 
had  absolute  knowledge  of  the  defect  in  the  abstract 
transmitted  to  Archer;  but  we  have  his  deliberate 
assertion,  more  than  once,  that  the  title  was  good. 
And  what  turns  out  to  be  the  case?  As  the  abstract 
of  title  did  disclose  sufficient  to  put  a  purchaser  on 
his  guard,  a  condition  of  sale  is  prepared  to  bar  in- 
quiries into  the  title,  and  the  sale  proceeds.  Now,  I 
do  not  say  there  was  anything  morally  wrong  in  this, 
but  it  is  perfectly  clear  that  Archer  signed  those  con- 
ditions of  sale  without  a  suspicion  that  the  title  was 
bad/  At  this  very  time,  Mathews9  solicitor  knew 
that  the  tide  was  bad,  but  neither  Mathews  nor  his 
solicitor  gave  any  warning  to  Archer.  Had  they 
done  so,  upon  the  discovery  of  the  defect  in  the  title, 
they  would  have  been  but  acting  fairly.  It  is  clear 
that  Archer  signed  the  conditions  of  sale  without  con- 
sidering their  effect  upon  the  title,  which  he  considered 
perfectly  good,  upon  Mathews'  own  representations. 
Looking  at  all  that  has  taken  place,  and  all  the  cir- 
cumstances of  this  case,  I  think  that  the  petitioner 
was  not  estopped  from  objecting  to  the  title  by  reason 
of  the  condition  of  sale.  If  the  petitioner  wishes  it, 
I  will  send  the  case  to  the  Master,  upon  payment,  by 
the  petitioner,  of  the  oosts  up  to  the  hearing;  or  shall 
dismiss  the  petition,  with  costs. 

The  petitioner  preferred  the  latter  course. 


Court  of  Guttn9*  »«iri), 

[Reported  by  WilUm  Woodloek,  Eiq.,  Bftrrl««r.at.lawJ 

Hilary  Term,  1862. 

[Crown  Side.] 

The  Queen,  at  the  prosecution  of  Duncan  Graham, 
v.  The  Magistrates  of  Ballycastle,  in  the 
County  of  Antrim. — January  24,  25. 

Certiorari— Fishery  Acts,  5  £  6  Vict.,  c  106;  11  £ 
12  Vict.,  c  92;  13  *  14  Viot^  o.  88— Jurisdic- 
tion of  magistrates  when  a  claim  of  title  is  put  in 
by  defendant, 

Duncan  Graham  had  been  summoned  for  trespass 
upon  a  several  fishery.  The  plaintijf  gave  in  evi- 
dence the  r.  cord  of  the  court  showing  former  con- 
victions for  similar  offences,  and  certain  patents 
whereby  a  several  fishery  in  the  neighbourhood  was 
granted  to  the  party  through  whom  he  claimed,  but 
whether  it  was  the  several  fishery  in  question  did 
not  thereby  sufficiently  appear.  The  dejendants 
put  in  evidence  of  long  user,  and  claimed  a  right  to 
fish  therein^  and  offered  security  for  costs  in  case 
plaintiff  would  institute  a  civil  action.  Held,  that 
this  was  such  a  bona  fide  claim  of  title  as  ousted 
the  jurisdiction  of  the  magistrates. 

In  Hilary  Term  a  conditional  order  for  a  certiorari, 
directed  to  the  justices  in  and  for  the  County  of  An- 
trim, had  been  obtaiued,  for  the  purpose  of  having 
removed  into  this  court  all  and  singular  the  convic- 
tions, together  with  all  things  touching  the  same,  for 
fishing  in  a  several  fishery  in  the  bay  of  Ballycastle, 
in  the  County  of  Antrim,  whereof  at  a  petty  sessions 
in  said  County,  on  the  4th  November,  1861,  Duncan 
Graham  and  seven  others  were,  on  the  complaint  of 
one  George  Morton,  convicted,  in  order  that  such 
convictions  may  be  quashed,  on  the  grounds  that  such 
convictions  are  irregular,  "  illegal,  and  void,"  and  that 
same  are  illegal  and  void  on  the  ground  that  no  such 
several  fishery  as  is,  by  the  said  conviction  supposed, 
was  proved,  or  iu  fact  existed ;  that  a  right  exists  in  the 
public  to  fish  ia  the  locus  in  quo,  and  was  insisted  ou 
at  the  investigation  of  the  complaint  aforesaid ;  that 
the  jurisdiction  of  the  justices  to  hear  such  complaint 
or  make  such  conviction  was  ousted  by  reason  of  the 
accused  parties  insisting  on  a  bona  fide  right  to  do  the 
acts  complained  of;  that  they  insisted  on  that  right  at 
the  investigation  of  this  complaint  aforesaid,  and  that 
the  justices  exceeded  their  jurisdiction  therein.  The 
summons  on  which  the  case  was  tried  before  the  ma- 
gistrates at  Ballycastle,  was  for  entering  upon  a  sal- 
mon fishery  in  the  sea,  in  the  bay  of  Ballycastle,  in 
the  Couuty  of  Antrim,  under  the  pretence  of  taking 
fish  therein,  said  fishery  being  a  several  fishery  witliiu 
the4 meaning  of  the  11  &  12  Vict.,c  106,  not  having 
been  authorised  by  the  owner,  occupier,  or  lessee 
thereof.  The  affidavits  filed  by  Duncan  Graham  and 
the  other  convicting  parties  were  to  this  effect,  that 
the  public  had  fished  in  the  locus  in  quo  since  1808. 
At  the  trial  there  were  only  two  witnesses  for  the 
plaiutin^  and  the  only  other  evidence  he  produced  was 
a  lease  made  to  John  M'Gildowney  by  the  Court  of 
Chancery,  In  the  matter  of  H.  Bush,  a  lunatic,  for 
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twenty-one  yean  from  1852,  in  which  there  was  no 
reference  whatever  to  a  charter  or  patent  granting  a 
several  fishery  in  the  locus  in  quo.  While  the  affida- 
vits were  being  prepared  for  the  purpose  of  procuring 
a  prohibition,  the  arrests  were  made  of  this  accused. 
The  warrants  purported  to  be  signed  by  C.  Hunt,  but 
were  not  signed  by  him,  or  only  signed  in  blank;  no 
committals  were  made  out,  and  the  warrants  were 
handed  to  the  jailer.  At  the  trial  the  plaintiff  had 
produced  evidence  of  convictions  for  similar  offences 
in  the  month  of  October  next  previous,  and  of  another 
in.  1850,  also  a  patent  granting  a  several  fishery  to 
Sir  R.  MacDonnell,  which  he  alleged  to  be  the  fishery 
in  question,  and  to  which  he  deduced  title  through 
Sir  R.  MacDonnell.  The  defendants  produced  no 
evidence  of  title  on  their  pait  The  parties  were 
convicted  when,  in  course  of  sning  ont  a  writ  of  pro- 
hibition, they  were  imprisoned  for  four  days,  and  then 
liberated.  The  locus  in  quo  was  nearly  two  miles 
from  shore.  At  the  trial  the  attorney  for  the  pro- 
secutor swore  that  the  attorney  for  the  convicted 
parties  had  admitted  in  conversation  that  the  prose- 
cutor was  entitled  to  a  several  fishery  in  the  locus 
t»  quo. 

MacDonough,  Q,<7.,  (with  him  E.  P.  Levinge) 
moved  that  the  above-mentioned  conditional  order 
be  made  absolute. — In  order  to  obtain  a  conviction 
before  the  magistrates,  the  existence  of  a  several  fish- 
ery must  first  be  established.  A  party  may  have  a 
several  fishery  a  little  way  from  land,  but  the  locus 
in  quo  here  was  nearly  two  miles  out  to  sea,  where 
there  cannot  be  a  several  fishery.  There  was  no  evi- 
dence given  by  the  prosecutor  at  the  trial  that  the 
locus  in  quo  was  part  of  a  several  fishery,  and  no  title 
on  his  part  was  produced  by  grant  or  prescription. 
And  even  if  there  were  evidence  of  a  several  fishery 
existing  in  the  locus  in  quo,  the  convicted  parties  had 
insisted  on  a  bona  fide  right  to  fish  there  for  herrings 
and  other  fish.  There  was  nothing  more  proved 
against  the  parties  convicted,  than  that  they  had  been 
guilty  of  an  alleged  trespass,  and  yet  the  magistrates 
refused  to  dismiss  the  case  on  the  prisoner's  applica- 
tion, though  they  offered  to  give  security  for  costs, 
and  to  defend  a  civil  action  if  the  prosecutors  would 
so  proceed  against  them.  The  allegations  of  prose- 
cutors' attorney  has  been  contradicted.  What  a  se- 
veral fishery  is,  is  defined  by  5  &  6  Vict.,  c.  106,  s. 
94,  and  the  penalties  for  infringing  on  the  rights  of 
other  parties  to  such  several  fisheries,  are  enacted  by 
1 1  <fe  12  Vict,  c  92,  s.  41,  and  the  only  way  that 
the  alleged  offence  can  be  brought  home  to  anyone,  is 
by  reference  from  the  latter  to  the  former  section,  and 
so  far  there  is  no  donbt  as  to  inland  fishery;  but  the 
13  &  14  Vict,  c.  88,  raises  doubts  as  to  fisheries  in 
the  sea,  and  if  any  several  fishery  existed  in  this  case, 
it  was  a  sea  fishery.  The  13  &  14  Vict,  c  88, 
a.  1,  gives  a  further  definition  of  a  several  fishery. 
But  the  penal  provision  can  only  be  enforced  under  the 
11  &  12  Vict,  in  case  the  5  &  6  Vict  is  read  with 
it,  for  there  is  no  new  penal  provision  referable  to  the 
altered  definitions  in  the  13  &  14  Vict  The  magis- 
trates had  no  jurisdiction,  when  there  was  &  bona  fide 
claim,  as  to  title  made  by  the  persons  prosecuted.— 
Paleyon  Convictions,  188;  Begina  v.  Dayman  (7 
Ellis  k  BL,  672)\?  Gwynne  v.  Knight  (Cox's  Co. 


Court  Cases,  47) ;  Begina  v.  Justices  of  Donegal  (5 
It.  Jur.  N.S.  185). 

Chatterton,  Q.C.,  (with  him  F.  Falkenery  contra}. 
— The  qnestion  is,  whether  the  magistrates  bad  juris- 
diction. It  has  been  already  decided  that  there  was 
a  several  fishery  in  the  locus  in  quo,  and  this  is  not 
the  place  to  inquire  into  the  propriety  of  that  decision. 
By  the  Fishery  Act,  complaints  of  this  kind  are  to 
be  brought  in  the  first  place  before  the  petty  sessions, 
5  &  6  Vict,  c  106,  s.  99;  and  if  the  parties  are  dissa- 
tified  with  the  rnle  made  by  the  magistrates,  they 
may  appeal  to  the  quarter  sessions.  Other  parties 
were  convicted  on  the  same  day  of  a  similar  offence, 
and,  in  addition  to  this,  there  was  quite  evidence 
enough  produced  at  the  trial  that  the  prosecutor  had 
a  good  title  to  said  several  fishery;  there  was  the  pa- 
tent to  the  Boyd  family,  the  lease,  the  affidavits,  and 
the  previous  convictions  to  establish  the  jurisdiction, 
and  the  assertion  of  title  on  the  part  of  the  defen- 
dants, as  against  the  prosecutor,  was  only  for  the 
purpose  of  ousting  the  jurisdiction. — BrUtam  v. 
Kinnaird  (1  Brodery  &  Reg.  432) ;  Begina  v.  Bolton 
(1  Q.B.,  66;  Regina  v.  Dayman  (7  EL  &  BL  672); 
O'Neil  v.  Allen  (9  Ir.  Com,  Law,  132.) 

The  Court  was  unanimous  in  their  judgment,  which 
was  delivered  by  the  Chief  Justice,  to  the  effect  that 
they  believed  the  convicted  parties  had  acted  in  the 
exercise  of  a  bona  fide  claim  to  a  right  to  fish  in  the 
locus  in  quo,  and  they  directed  the  certiorari  accord- 
ingly. 


[Hilary  Term,  1862.] 

Blake  v.  Hanlt. — Jan.  28£&. 

Pleading — Equitable  defence  under  the  Common  Law 
Procedure  Act,  1856,  section  88 

Action  of  covenant  for  £1 20,  being  six  half  years'*  rent, 
at  £20  per  annum,  reserved  by  lease,  at  rent  of  £40 
per  annum,  whereof  only  £20  per  annum  had  been 
paid.  Defence  on  equitable  grounds  (there  being 
other  defences  legal  and  equitabk)  that  the  £40  was 
inserted  in  the  lease  by  mistake;  and  that  by  deed 
subsequent  to  the  lease  but  now  lost,  and  founded  on 
a  prior  agreement  and  made  by  and  between  the 
parties  through  whom  plaintiff  and  defendant  re- 
spectively claim  as  landlord  and  tenant,  it  wem  co- 
venanted and  agreed  upon  that  the  said  rent  should 
be  £20  and  not  £40,  which  latter  sum  was  inserted 
by  mistake.  Liberty  given  to  amend,  reply  and 
demur.* 

It  appeared  that  pending  the  sale  in  the  Landed  Es- 
tates Court  of  the  lands  of  Corrownasheheen,  some 
old  deeds  turned  up,  under  which  Walter  Blake,  the 
owner  of  these  lands  and  the  plaintiff  here,  believed 
himself  entitled  to  a  larger  rent  for  said  lands  than  he 
had  been  receiving  or  had  been  paid  by  the  tenants; 
and  on  the  application  of  said  W.  Blake,  Judge  Long- 
field,  in  whose  court  the  matter  was  made,  the  fol- 
lowing order,  dated  24th  July,  1862,  directing  an 
issue  to  be  tried—**  that  Walter  Blake,  the  owner, 
|  be  at  liberty  to  bring  an  action  against  the  said  Kode- 
!  rick  J.  Hanly  (the  tenant  of  said  lands)  to  recover 
j  the  full  amount  of  rent  reserved  by  said  lease  of  24th 
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February,   1779."     This  lease  of  24th  February, 
1779,  was  the  old  document  which  had  suggested 
this  claim  to  Walter  Blake,  the  owner.     An  action 
was  brought  accordingly.     In  order  to  understand  the 
bearing  of  the  case  and  the  nature  of  the  defence,  it 
ia  necessary  to  abstract  the  pleadings  from  which  the 
facts  will  sufficiently  appear    They  were  as  follow: — 
The  summons  and  plaint  was  an  abstract  of  Walter 
Blake's  title  to  the  lands  of  Carrownasheheen,  at  £40 
per  annum,  referring  to,  1st — Proof  that  on  the  24th 
of  February,  1779,  D.  Kelly  was  seised  in  fee  of  the 
lands  of  Carrownasheheen.     2nd — Lease  of  said  Oar- 
rownasheheen  for  three  lives  and  sixty-one  years,  at 
£40  per  annum,  by  said  Daniel  Kelly  to  Roger  Hanly, 
dated  the  24th  February,  1779-     3rd— Grant  dated 
13th  September,  1788,  for  999  years  of  reversion, 
dependant  on  determination  of  said  lease  of  24th  Feb. 
1779,  by  said  Daniel  Kelly  to  Walter  Blake.     4th— 
Grant  by  said  Walter  Blako  to  Francis  Blake,  dated 
19th  March,  1779,  of  said  reversion  dependant  on 
the  determination  of  said  lease  of  24th  Feb.  1779. 
And  5th— Grant  by  said  Francis  Blake  to  Walter 
Blake,  the  plaintiff,  of  the  entire  interest  of  said  Fran* 
cis  Blake,  dated  19th  August,   1852.    And  6th— 
Averring  that  £120  was  due  by  the  defendant  to  the 
plaintiff  on  account  of  six  half-years'  rent  reserved  by 
deed  of  lease  of  24th  February,  1779*    The  defences 
were  four  legal  and  two  equitable.     1st— After  exe- 
cution of  indenture  of  24th  February,  1779,  D.  Kelly, 
by  deed  now  lost  and  date  unknown,  agreed  with  Ro- 
ger Hanly,  whose  interest  defendant  now  has,  for  £20 
in  lien  of  said  £40  rent  for  said  lands,  and  released  £20 
of  said  rent,  averment  of  payment  of  £20  per  annum 
since  then  to  the  1st  May  last.     2nd — After  the  inte- 
rest of  Daniel  Kelly  had  been  vested  in  Walter  Blake, 
eaid  Walter  Blake,  by  deed  now  lost,  agreed  to  ac- 
cept £20  rent  for  said  lands.     3rd — Before  the  mak- 
ing of  said  lease  of  the  24th  February,  1779,  said 
Walter  Blake  was  seized  of  one  moiety  of  said  lands 
of  Carrownasheheen,  and  made  a  lease  on  16th  Ja- 
nuary, 1779,  of  said  moiety  to  Roger  Hanly  for  999 
years,  the  £40  reserved  by  said  lease  being  the  rent 
reserved  for  the  entire  of  said  lands;  and  £40  has 
been  ever  since  paid  for  both  moieties,  and  accepted  in 
full  satisfaction  of  plaintiff's  claim.    4th — Before  ac- 
tion, defendant  satisfied  plaintiff's  claim  by  payment 
of  £240,  as  endorsed.    5th — Equitable  defence.  Be- 
fore and  on  the  16th  January,  1779,  Daniel  Kelly  and 
Walter  Blake  were  each  entitled  to  an  undivided 
moiety  of  the  said  lands  of  Carrownasheheen  as  tenants 
in  common.  Walter  Blake,  by  said  lease  of  Jan.  1779, 
demised  an  undivided  moiety  of  said  lands  of  Carrow- 
nasheheen to  Roger  Hanly,  at  £20  per  annum.     Da- 
niel Kelly,  by  tease  bearing  date  the  24th  February, 
1779,  demised  the  other  undivided  moiety  to  said 
Roger  Hanly.    At  and  before  execution  of  this  lease 
it  was  agreed  that  the  Tent  should  be  £20  per  annum, 
afid  £40  was  inserted  by  mistake;  and  the  lease  was 
prepared  and  executed  aa  a  lease  of  the  entire  of  said 
lands  of  Carrownasheheen  by  mistake.    After  Daniel 
Kelly  had  conveyed  his  interest  to  Walter  Blake, 
Walter  Blake  conveyed  said  interest  to  Francis  Blake, 
subject  to  the  lease  made  by  Denis  Kelly  dated  24th 
February,  1779,  recited  to  have  been  made  for  the 
rent  of  20,  and  also  subject  to  the  lease  of  16th  Ja- 


nuary, 1779,  at  £20,  making  in  all  £40  rent.  And 
Francis  Blake  took  the  entire  of  said  lands  of  Car- 
rownasheheen, subject  to  said  two  leases,  at  rents 
amounting  to  £40  per  annum,  and  plaintiff  claims 
through  Francis  Blake.  Ever  since  said  lease  of  24th 
February,  1779,  £40,  and  no  more,  has  been  de- 
manded and  paid  in  full  satisfaction  of  the  rent  re- 
served under  both  leases.  6th— Further  Equitable 
Defence:  In  1848,  four  assignees  of  Roger  Hanly's 
interest  were  in  possession  of  said  lands  of  Carrowna- 
sheheen, and  claimed  to  be  entitled  to  the  interest 
demised  by  said  lease  of  16th  January,  1779,  and 
24th  February,  1779,  made  respectively  by  Walter 
Blake,  and  Daniel  Kelly.  Francis  Blake,  nncle  of 
plaintiff^  and  through  whom  the  plaintiff  claims, 
being  seised  of  reversion  expectant  on  determina- 
tion of  said  leases,  and  entitled  to  the  estates 
and  interest  of  said  Walter  Blako  and  Daniel  Kelly 
in  said  lands,  proceeded  by  ejectment  for  nonpayment 
of  rent  against  said  assignees  of  said  Roger  Hanly. 
Said  Francis  Blake  claimed  £92  6s.  3d.  arrears  of 
rent  for  two  and  a  half  years,  at  £40  per  annum,  aa 
the  entire  rent  payable  out  of  said  lands;  and  said 
Francis  Blake  obtained  judgment  in  said  ejectment 
and  entered  into  possession.  By  articles  of  agreement 
made  between  said  assignees  of  Roger  Hanly  and  de- 
fendant, it  was  agreed  that  defendant  should  pay 
£266  for  rent  and  costs  to  said  Francis  Blake,  and 
should  also  pay  other  sums  amounting  to  £454  13s. 
3d.  to  said  Francis  Blake;  and  that  in  consideration 
thereof  said  assignees  should  convey  all  their  interest 
in  said  lands  of  Carrownasheheen  to  the  defendant. 
Before  execution  and  fulfilment  of  said  agreement,  said 
Francis  Blake  having  notice  that  the  defendant  was 
about  to  purchase  said  lands,  informed  defendant  and 
induced  him  to  believe  that  the  head  rent  payable  to 
him,  Francis  Blake,  for  the  entire  of  said  lands  was 
£40.  And  defendant  believing  that  the  rent  payable 
for  the  entire  of  said  lands  was  £40,  became  the  pur- 
chaser and  paid  rent  and  costs  as  aforesaid  to  Francis 
Blake,  and  also  paid  the  other  aforesaid  sums.  Plain- 
tiff claims  under  and  through  said  Francis  Blake.  Be- 
fore defendant  redeemed  said  lands  he  was  informed 
that  since  the  making  of  the  lease  of  the  24th  Feb- 
ruary, 1779,  ho  more  than  £40 — being  £20  for  each 
moiety — was  ever  paid  by  the  tenants  of  said  lands 
of  Carrownasheheen.  And  ever  since  he  so  redeemed 
said  lands  £40  per  annum,  and  no  more,  has  been 
paid  by  defendant  to  said  Francis  Blake  and  to  the 
plaintiff  respectively  for  the  entire  of  said  lands  of 
Carrownasheheen;  and  said  sum  of  £40  baa  been  so 
paid  np  to  the  1st  May  last,  and  the  sum  claimed  by 
the  plaintiff  is  a  further  sura  of  £20  in  addition  thereto. 
Walter  Bourke,  Q.C.,  moved  to  set  aside  the  fifth 
(being  the  first  equitable  defence)  pleaded  by  the  de- 
fendant on  the  grounds  that  same  disclosed  no  defence 
good  in  substance  to  the  said  summons  and  plaint,  be- 
cause that  same  does  not  amount  to  an  equitable  de- 
fence, and  because,  even  if  it  does,  same  is  not  cogni- 
sable in  a  court  of  law.  The  court  has  no  jurisdic- 
tion, and  cannot  properly  entertain  the  questions 
raised  by  said  fifth  defence  in  this  action.  The  fifth 
defence  is  purely  equitable,  and  presumes  the  existence 
of  a  deed  subsequent  to  the  lease  of  the  24th  of  Fe- 
bruary, 1779,  which  deed  was  founded  on  an  agree- 
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ment  prior  to  the  lease,  and  whereby  the  mistake  as 
to  the  amount  of  rent  reserved  by  the  lease  was  set 
right,  and  whereby  the  proper  rent  was  agreed  on  be- 
tween the  parties  to  the  lease  to  be  £20  and  not  £40 
per  annum.  The  defendant  wants  to  have  the  lease 
of  February,  1779,  reformed  accordingly  by  a  court 
of  law.  This  cannot  be  done  by  means  of  this  fifth 
defence.  Before  the  Common  Law  Procedure  Act  of 
1856  it  was  not  open  to  a  court  of  common  law  to 
entertain  an  equitable  defence.  The  defendant  should 
on  these  grounds  have  gone  into  Chancery  instead  of 
coming  here.  What  course  can  this  court  take  in  the 
matter?  A  court  of  equity  would  refer  the  matter  to 
its  officers  to  be  investigated,  and  after  the  master  had 
reported,  the  matter  would  come  back,  and  the  alter- 
ations might  thus  be  effected;  but  there  is  no  officer 
here,  and  nothing  •  analagous  to  the  machinery  of  a 
court  of  equity.  Yon  will  not  permit  the  instrument  to 
remain  unchanged  and  yet  alter  its  effect,  and  any  ex- 
tent of  parol  evidence  cannot  be  made  the  foundation 
for  amending  an  instrument  on  the  analogy  of  a  court 
of  equity.  There  is  a  good  defence  in  law  here,  and 
there  is  no  necessity  to  go  to  a  court  of  equity,  yet 
there  has  been  an  equitable  defence  filed,  and  if  you 
cannot  do  all  that  a  court  of  equity  can  do,  you  should 
not  interfere  at  alL  [O'Brien,  J. — Will  yon  be  sa- 
tisfied to  reply  and  demur?  By  striking  off  the  de- 
fence the  defendant  will  be  left  without  any  remedy). 
The  application  with  reference  to  an  equitable  defence 
which  is  inapplicable,  should  be  to  have  it  struck  off 
the  file,  and  it  cannot  be  demurred  to—  Considine  v. 
TulMedy  (2  Ir.  Jur.  188,)  and  the  88th  section  of  the 
Common  Law  Procedure  Act  of  1856,  in  express 
words  points  out  the  course  to  be  adopted  in  such 
cases.  Percy  v.  O'Caga  (2  E.  Jur.,  N.S.,  44);  Suce 
v.  Izodt  (2  Eng.  Jur.,  N.  S.,  573).  An  equitable 
plea  of  a  similar  nature  was  allowed  to  stand,  and  con- 
sidered as  a  reformation  of  the  instrument — Steele  v. 
Haddock  (10  Ex.,  643);  Burgoyne  v.  CoUrtU  (24 
L.  J.,  N.S.,  Q.B.,  28).  Wood  v.  Dwarria  is  here 
inapplicable  as  there  is  no  written  contract. 

J.  E.  Walsh,  Q  C,  with  him  John  Harkam,  con- 
tra.— It  is  hardly  possible  to  imagine  a  case  in  which 
a  court  of  equity  can  give  complete  relief  without 
doing  that  which  a  court  of  law  cannot  do,  but  this  is* 
no  reason  why  a  court  of  law  should  not  take  cogni- 
sance of  an  equitable  defence  for  the  purpose  of  put- 
ting an  end  to  contentions,  and  it  would  be  virtually 
repealing  the  Act  to  refuse  permission  to  file  an  equi- 
table defence  in  a  case  in  which  a  court  of  equity 
would  do  something  more  than  a  court  of  law. 
[(? Brien,  ./.—Suppose  the  case  of  a  joint-bond  for 
£  40,  and  you  file  a  bill  in  equity  on  the  grounds  that 
the  £40  was  inserted  by  mistake,  and  that  it  should 
have  been  £20,  would  a  court  of  equity  grant  you 
that  relief  without  reforming  the  instrument?]  I 
don't  ask  a  reformation  of  the  deed  of  24th  February, 
but  require  merely  that  the  subsequent  deed  should  be 
established,  whereby  the  intent  of  the  parties  to  the 
deed  of  24th  February  may  be  ascertained.  It  is  no 
preventative  to  a  court  of  law,  interfering  that  a  court 
of  equity  would  go  farther — Wood  v.  Dwarria  (11 
Ex.,  493);  Steel*  v.  Haddock).  Reforming  a  deed 
is  no  part  of  an  equitable  defence;  there  is  in  equity 
merely  an  injunction  recognizing  the  deed — Luce  v. 


Izod(2  E.  Jur.,  N.S.,573);  CoUes  v.  Prendergast 
(10  Ir.  O.  L.  R,  336). 

Cur.  adv.  vuh\ 

Judgment  was  given  on  January,  31 ,  Lefiroy,  CJf 
being  absent* 

CBriew,  J. — This  is  an  application  to  set  aside  an 
equitable  defence  on  the  grounds  that  it  is  not  an 
equitable  defence  within  the  provisions  of  the  Common 
Law  Procedure  Act.  There  is  doubt  as  to  whether 
the  facts  disclosed  by  the  defence  are  such  that  an  in- 
junction would  be  granted,  and  without  terms,  by  a 
court  of  equity,  and  it  is  open  to  the  plaintiff  to  say 
besides  that  it  is  not  within  the  provisions  of  the 
Common  Law  Procedure  Aot,  on  the  authority  of 
Codes  v.  Pi  endergast  and  Wood  v.  Dwarris.  We 
give  liberty  to  the  defeudant  to  amend,  and  the  plain- 
tiff can  then  reply  and  demur. 

Hayes,  J. — My  doubts  as  to  the  propriety  of  this 
pleading  are  still  greater.  This  is  an  action  on  cove- 
nant to  recover  six  years1  rent ;  the  defendant  says 
substantially  that  the  deed  was  executed  by  mistake, 
and  that  the  rent  reserved  should  be  £20  and  not 
£40.  The  grounds  of  the  plea  is  a  mistake  in  the 
lease,  and  I  don't  understand  how  that  question  can 
be  open  on  demurrer.  I  think  it  an  unwise  exercise 
of  our  discretion  to  allow  such  a  plea  to  be  disposed 
of  by  a  jury  which  can  be  far  better  enquired  into  as 
an  equitable  plea;  therefore,  I  confess  1  would  rather 
that  the  court  had  decided  otherwise. 

Fitzgerald,  J. — I  concur  with  my  brother  O'Brien 
in  giving  liberty  to  the  defendant  to  amend,  and  to 
the  plaintiff  to  demur.  I  give  no  opinion  on  the  de- 
fence, though  my  impression  is  that  it  is  a  good  de- 
fence. The  section  allowing  an  equitable  defence 
must  be  construed  liberally. 

Agent  for  the  Plaintiff;  Edward  O'Loughlin. 
Agent  for  the  Defendant,  John  Egan. 


Easter  Term,  1862. 

Lloyd  v.  The  Luierick  and  Waterford  Railway 
Company — April  25. 

Railway  and  Canal  -Traffic  Act,  17  &  18  VidU,  c 
31 — Railway  Company  Carriers — Conveyance  of 
live  stock — Special  contract — Reasonableness  of 
conditions. 

A  special  contract  for  the  conveyance  of  horses  by 
railway  was  signed  by  the  person  sending  them, 
whereby  it  was  agreed  that  die  defendants  should 
in  no  case  be  responsible  for  the  delivery  of  said 
horses  at  any  particular  t  ime,  and  should  be  free 
from  aU  liability  with  respect  to  them  whether  in 
loading  or  unloading  during  conveyance,  or  while 
in  the  Company's  vehicles  or  on  their  premises* 
This  contract  was  contained  in  a  printed  form,  and 
was  called  condition  A. ;  under  condition  B^ata 
higher  ratey  the  Company  were  to  be  liable  for  any 
injury  pointed  out  at  delivery.  Plaintiff  paid  at 
lower  rate.  The  horses  were  injured  in  transit  by 
the  rail,  and  the  special  contract  was  pleaded  in  de- 
fence to  an  action  for  damages.     To  this  there  was 
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a  replication  by  plaintiff,  and  on  demurrer  to  the 
replication  it  was  Held — 
That  condition  A.,  by  itself,  was  unreasonable^  and 
that  the  contract  could  only  be  made  reasonable  in 
case  the  alternative  condition  B.  were  reasonable; 
that  condition  B.  was  unreasonable  in  obliging  the 
party  to  point  out  the  injury  at  the  time  of  un- 
loading, and  consequently  that  the  contract  was  un- 
reasonable. 

This  wag  an  action  for  £300  damages  for  injuries 
sustained  by  the  plaintiff's  horses  while  in  the  charge 
of  the  defendants,  and  for  breach  of  contract.  The 
summons  and  plaint  contained  three  counts,  namely 
1st  count,  that  the  defendants  were  carriers  from 
Limerick  to  the  Limerick  Junction  Railway  Station; 
that  as  such  carriers  they  received  seventeen  horses 
from  the  plaintiff  to  be  carried  for  reward  to  the 
Limerick  Junction  Railway  Station,  and  there  de- 
livered within  a  reasonable  time.  Breach  thereof 
alleged.  That  the  said  horses  were  injured,  owing 
to  the  want  of  due  care  on  the  part  of  the  defen- 
dants. 2nd  count,  that  the  defendants  agreed  with 
the  plaintiffs  to  carry  seventeen  horses,  and  deli- 
vered them  as  in  first  count  mentioned.  Averment 
of  conditions  precedent  Breach  thereof  alleged, 
whereby  said  horses  were  injured.  3rd  count,  that 
defendants  being  carriers  contracted  to  carry  said 
horses  as  in  first  count  mentioned,  and  deliver  them 
in  time  to  reach  Dublin  same  day.  Breach  thereof 
and  negligence  alleged,  whereby  said  horses  did  not 
reach  Dublin  till  the  close  of  the  same  day,  and  were 
thereby  injured.  Damages  £300.  Six  defences 
were  put  in,  viz.,  first,  for  a  defence  to  the  first,  se- 
cond, and  third  counts,  and  to  each  respectively  that 
the  plaintiff  did  not  deliver  to  the  defendants  said 
horses  for  the  purposes,  and  on  the  terms  alleged. 
2nd,  further  defence  to  the  1st  count,  that  defendants 
did  carry  said  horses  from  Limerick  to  the  Limerick 
Junction  Station,  and  there  delivered  same  within  rea- 
sonable time,  taking  due  care  thereof.  3rd,  further 
defence  to  the  2nd  count,  same  as  last  defence,  omit- 
ting allegation  of  due  care.  4th,  further  defence  to 
3rd  count,  that  defendants  carried  said  horses  to,  and 
delivered  them  at  the  Limerick  Junction  Station,  at 
such  an  early  hour  on  the  day  of  their  departure  from 
Limerick  that  they  were  there  in  sufficient  time  to  be 
carried  thence  to  Dublin,  so  that  they  should  reach 
Dublin  before  the  close  of  the  same  day.  5th,  fur- 
ther defence  to  the  1st,  2nd,  and  3rd  counts,  and  to 
each  of  them,  that  said  horses  were  received  by  de- 
fendants from  plaintiffs  to  be  carried  by  defendants  as 
aforesaid  at  a  certain  special  reduced  rate  of  charge, 
and  under  and  subject  to  a  certain  contract  made  be- 
tween the  plaintiffs  and  the  defendants,  and  signed  by 
the  plaintiff,  whereby  it  was  agreed  that  the  defend 
ants  should  in  no  case  be  responsible  for  the  delivery 
of  said  horses  at  any  particular  time,  and  should  be 
free  from  all  liability  in  respect  of  them,  whether  in 
loading,  unloading,  during  conveyance,  or  while  in  the 
Company's  vehicles,  or  on  their  premises,  and  that 
said  injuries  complained  of  occurred  at  some  of  these 
times  aforesaid.  6th,  further  defence  to  1st,  2nd,  and 
3rd  counts,  and  to  each  of  them,  that  defendants'  car- 
ried said  horses  as  aforesaid  with  due  care,  within  a 


reasonable  time,  and  without  delay  or  detention,  and 
that  alleged  injuries  did  not  occur  by  neglect,  default, 
or  breach  of  duty  on  part  of  defendants.  It  appeared 
that  before  the  plaintiff  delivered  the  horses  at  the 
Railway,  he  wrote  a  letter  to  the  station  master,  at 
Limerick,  requesting  to  know  whether  his  horses 
could  be  forwarded  to  the  Limerick  Junction  'Station 
in  time  to  reach  Dublin,  and  be  shipped  to  England 
the  same  day,  to  which  the  station  master  replied  by 
a  memorandum,  that "  the  horses  might  be  sent  for  the 
special  8,  a.m.,  train  next  day."  The  printed  form 
to  be  filled  by  the  sender  of  live  stock,  purported  to  be 
signed  by  Mr.  Whiteside,  the  plaintiff's  assistants.  It 
was  not  signed  by  him,  though  it  was  by  the  clerk  nn- 
der  his  authority,  but  Mr.  Whiteside  had  no  authority 
to  depute  a  third  person  to  do  so.  Liberty  had  been 
obtained  by  the  plaintiff  to  reply  to  the  fifth  defence, 
that  the  contract  in  defence  mentioned  was  contained 
in  the  printed  form  presented  for  signature  at  the  time 
the  horses  were  received,  setting  out  said  printed  form 
in  full,  and  averring  that  such  contract  is  unjust  and 
unreasonable.  Replication  accordingly  to  fifth  defence. 
The  printed  form  referred  to  contained  a  statement 
of  two  rates  of  charge  and  conditions  referrable  to  each 
respectively.  Condition  A.,  for  the  lower  rate,  ab- 
solved the  Company  from  all  liability  in  respect  of 
said  horses.  Condition  B.,  attached  to  the  higher 
rate  of  20  per  cent  extra,  was  that  the  Company 
would  not  be  liable  for  any  injuries  unless  it  was 
pointed  out  to  the  Company's  agent  at  the  time  of  un- 
loading; that  the  Company  should  not  be  responsible 
for  the  delivery  of  horses  at  any  particular  time,  or 
for  any  particular  market  or  race  meeting;  that  the 
Company  would  not  be  liable  for  more  than  the  value 
of  horses  specified  in  the  Railway  or  Canal  Traffic 
Act,  1854,  unless  the  excess  of  such  horses9  value  be 
declared  at  time  of  delivery,  and  there  will  be  a  charge 
of  5  per  cent  extra  on  such  excess  of  value. 
The  tieket  to  be  given  up  on  arrival.  The  plain- 
tiff had  paid  at  the  lower  rate.  To  this  re- 
plication the  defendants  filed  a  demurrer  that  it 
did  not  disclose  ground  of  reply  to  fifth  defence, 
good  in  substance,  because  it  affects  to  put  in 
issue  matter  of  law  and  judicial  opinion  only; 
and  because  it  is  immaterial  whether  such  contract  be 
just  and  reasonable  or  not;  and  because  if  material 
the  justice  and  reasonableness  thereof  sufficiently  ap- 
pears by  the  terms  thereof  and  by  the  facts  of  said 
defence;  and  because  the  plaintiff;  by  admitting  ex- 
istence of  said  contract  signed  by  himself,  and  by 
withdrawing  question  as  to  reasonableness  thereof 
from  enquiry,  is  estopped  from  averring  that  it  is  not 
just  and  reasonable.  The  demurrer  book  contaiued 
the  following  points: — 1.  That  the  question  whether 
said  contract  was  just  and  reasonable  can  only  be  ma- 
terial under  the  provisions  of  the  Railway  and  Canal 
Traffic  Act,  1854;  and  it  does  not  appear  whether 
the  plaintiff  has  relied  on  said  Act  in  his  pleadings.  2. 
That  even  if  the  plaintiff  does  rely  on  said  Act,  the  gist 
of  the  action  is  not  for  any  loss  or  injury  within  the 
said  Act  3.  That  even  if  the  gist  of  the  action  were 
for  such  loss  or  injury,  it  would  it  is  immaterial  whe- 
ther such  contract  be  just  and  reasonable  or  not.  4^ 
That  if  the  justice  or  reasonableness  of  such  contract 
or  of  any  of  the  conditions  thereof  be  material,  they 
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sufficiently  appear  by  the  terms  thereof,  aud  the  facts 
in  said  defence  stated.  5.  That  the  plaintiff  by  ad- 
mitting the  existence  of  said  contract  signed  by  him- 
self, and  by  withdrawing  the  question  of  the  reason- 
ableness  thereof  from  enquiry  at  the  trial,  is  estopped 
from  averring  that  it  is  not  jnst  or  reasonable.  6. 
That  the  second  breach  in  the  first  paragraph  discloses 
no  ground  of  action  good  in  substance;  because  no 
duty  is  shown  in  the  defendant's  to  prevent  said  horses 
from  being  frightened,  and  the  residue  of  said  count 
is  answered  by  the  third  condition  of  said  contract 
without  any  question  of  justice  or  reasonableness.  7. 
That  the  allegations  of  iujury  in  the  first,  second,  and 
third  paragraphs  respectively  is  remote  and  discon- 
nected from,  and  no  part  of  the  gist  of  the  action, 
which  is  answered  by  the  third  condition  as  aforesaid. 
8.  That  the  replication  is  bad  for  referring  to  the  jury 
mere  matter  of  law  and  of  judicial  opinion. 

W.  Boyd  (with  Sergeant  Sullivan  and  Chatterton, 
Q.C.)  in  support  of  the  demurrer. — The  condition 
embodied  in  the  contract  is  reasonable,  and  the  ques- 
tion in  the  case  of  M'Manus  v.  The  Lancashire  and 
Yorkshire  Railway  Co.  (4  Hurl.  &  Nor.  327),  does 
not  bear  on  this  one,  it  is  distinguishable  in  every 
point.  The  party  bringing  the  goods  to  the  railway 
have  the  option  of  paying  either  the  low  or  the  high 
rate;  and  if  he  knowingly  pays  the  low  rate,  he  is 
barred  from  afterwards  questioning  the  condition, 
which  is  a  reasonable  one.  The  Railway  and  Canal 
Traffic  Act  was  passed  to  facilitate  the  transport  of 
horses,  and  any  contract  signed  under  it  must  be  taken 
to  be  reasonable — Shaw  v.  The  York  and  North 
Midland  Railway  Co.  (13  Q.  B.,  347). 

Dillon  (with  him  /.  E.  Walsh,  Q.C.,  contra. — 
The  Land  Carriers  Act  was  passed  to  relieve  carriers 
of  embarrassments;  and  all  cases  decided  before  the 
passing  of  the  Railway  and  Canal  Traffic  Act,  17  & 
18  Vic.  c.  31,  are  dehors  consideration  here — Carr 
v.  Lancashire  and  Yorkshire  Railway  Co.  (7  Ex. 
707),  was  decided  in  1852  ;  Coggs  v.  Barnard 
(Smith's  Leading  Cases,  vol.  1,  147).  Simons  v. 
Great  ft  estern  Railway  Co.  (1 8  C.B.  805)  are  not  to 
be  reconciled  with  MManus*  case  (4  Had.  &  Nor.); 
and  Harrison's  case  (6  £.  Jurist)  do  not  bear  on 
the  present' one.  The  question  is,  whether  the  two 
conditions,  separately  or  together,  can  be  considered 
by  the  court  as  just  and  reasonable.  The  condition 
A  cannot  be  regarded  as  reasonable,  and  no  addi- 
tional charge  superadded  can  make  it  reasonable.  No 
one  can  make  a  contract  and  hold  out  that  he  is  not 
liable  on  the  face  of  it.  What  is  the  meaning  of  condi- 
tion B?  That  the  company  is  not  to  be  liable  for  injury 
unless  pointed  out  at  the  time  of  delivery,  i.e.,  when 
it  is  and  necessarily  mast  be  unknown.  The  foar 
authorities — Partingdon's  case  (1  Hurl.  &  Nor.)  de- 
cided in  1856;  Wise  v.  Gt  W.  Railway  (1  Hurl.  & 
Nor.  63)  in  1856;  Simons  v.  Qt.  W.  Rail,  same 
year;  and  M'Manus*  case  in  the  Court  of  Exchequer, 
cited  in  argument  on  the  other  side,  cannot  be  sap- 
ported  since  the  decision  of  the  latter  case  in  the  Ex- 
chequer Chamber  (4  Hurl.  &  Nor.  327).  But  the 
condition  B  is  equally  unreasonable,  and  tho  contract 
falls  to  the  ground. 

The  following  cases  were  referred  to  in  argument: 
— Shaw  v.  The  York  and  North  Western  Railway 


Company  (13  Queen's  Bench,  847) ;  Parding* 
ton  v.  South  Wales  Railway  Co.  (I  HurL  &  Nor. 
392);  Harrison  v.  London,  Brighton,  and  S.  East 
Railway  Co.  (6  E.  Jur.9  954;  Lewis  v.  The  Great 
Western  Railway  Co.  (5  Hurl.  &  Nor.  867);  Real 
v.  South  Devon  Railway  Co.  (5  HurL  &  Nor.  875  ; 
S.  C.  29  L.  Jour.  N.  S.  Ex.  441);  Philips  v.  Ed- 
wards (3  HurL  &  Nor.  813);  Philips  v.  Clark  (2 
C.  B.,  N.  S.,  156);  Simons  v.  Great  Western  Rail- 
way Co.  (2  C.  B.,  N.S.,  620);  Peck  v.  North  Staf- 
fordshire Railway  Co.  (29  Law  Jonr.  N.  S.  Q.  B.  97) ; 
Ransoms  v.  The  Eastern  Counties  Railway  (8  C.  B. 
N.  S.  709);  Lyons  v.  Mills  (5  East.  428);  M'Cance 
v.  London  and  North  Western  Railway  Co.  (6  E. 
Jar.,  N.  S.  1304;  S.  C.  3  Law  Jour.  N.  S.  Ex.  65); 
Times  Fire  Assurance  Co.  v.  Hawke  (28  Law  Joar. 
N.S.  Ex.317). 

Cur.  adv.  vulL 

May  Sth. — Per  Curiam. — We  disallow  the  demur- 
rer in  this  case  on  the  grounds  that  the  condition  A, 
as  it  stands  by  itself,  was  an  unreasonable  one,  and 
that  the  contract  for  conveyance  conld  only  be  made 
reasonable  in  case  the  alternative  condition  B  were 
reasonable ;  and  as  that  part  of  the  condition  B  which 
obliged  the  party  to  point  out  at  the  time  of  unload- 
ing any  injuries  the  animals  might  have  sustained  in 
their  transit  or  conveyance  was  unreasonable,  and 
therefore  that  the  contract  was  unreasonable. 

Agent  for  the  plaintiff — R.  D.  Kane. 

Agent  for  the  defendant — Messrs.  F.  &  E.  Morgan. 


tfourt  of  Common  $Hta0. 

£Riportod  by  J.  Field  Jobnitoo,  &*.  Bftrrftrter-aWLawJ 

Hake  v.  Copeland Jan.  28,  1862. 

Demurrer— Liability  of  banks— Construction  of  16 
<$•  17  Vic  c.  59,  *.  19. 

There  is  no  obligation  on  a  Banking  Company  to  ascer- 
tain the  genuineness  of  a  payee's  indorsement  upon 
a  cheque  or  draft  payable  to  order  before  paying 
same  when  presented. 

A  summons  and  plaint  which  complains  that  a  Bank- 
ing  Company  has  paid  away  money  of  the  plaintiff 
upon  a  cheque  drawn  by  the  plaintiff  and  payable 
to  order,  but  the  indorsement  upon  which  is  a  for- 
gery, and  charges  that  the  same  happened  through 
their  gross  negligence  and  that  of  their  servants  and 
agentSj  but  does  not  allege  any  act  of  wQful  misfea- 
sance on  the  part  of  the  defendants  or  their  servants 
and  agents  wtU  be  bad  on  general  demurrer  (Chris- 

The  summons  and  plaint  alleged  that  the  plain- 
tiff opened  an  account  with  the  Royal  Bank  of  Ire* 
land,  and  lodged  £100  with  them,  which  they  held 
payable  to  his  order;  that  on  the  12th  July,  1861, 
the  plaintiff  drew  a  cheque  directed  to  the  said  Royal 
Bank  of  Ireland,  requiring  them  to  pay  £190  7s.  7<L 
to  Messrs.  Stewart  &  Kincaid  or  their  order;  that  the 
said  Bank  then  and  thence  hitherto  had  ample  funds 
to  pay  same;  that  one  Peter  Lynch  forged  the  signa- 
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tare  of  said  Stewart  &  Kincaid  as  an  endorsement  on 
the  back  of  said  cheque,  and  presented  same  for  pay- 
ment, to  wit,  on  the  13th  day  of  July,  1861;  that 
the  said  forged  endorsement  is  manifestly  not  in  the 
handwriting  of  said  Messrs.  Stewart  <fc  Kincaid  or 
either  of  them,   and  is    manifestly    in    the    hand- 
writing of  said   Peter  Lynch;    and  the   respective 
handwritings  of  said  Stewart  &  Kincaid  and  Lynch 
were  well  known  to  the  servants  and  agents  of  the 
said  Bank  at  their  office  where  same  was  presented 
far  payment  by  said  Lynch ;  yet  the  said  Bank  then 
wrongfully  cashed  said  cheqne,  and  paid  money  of  the 
plaintiff  to  the  amount  of  £190  7s.  7d.  to  said  Peter 
Lynch ;  and  said  cheque  was  cashed,  and  said  money 
of  the  plaintiff  was  paid  to  said  Peter  Lynch,  by  the 
gross  negligence  in  the  premises' of  the  said  Bank  and 
their  servants  and  agents  in  that  behalf.    That  the 
said  Peter  Lynch  has  absconded  with  the  said  money, 
and  the  said  money  has  been  thereby  wholly  lost  to  the 
plaintiff;  yet  that  the  said  Royal  Bank,  although  often 
requested  so  to  do,  have  refused  to  pay  the  said  money 
to  the  plaintiff  to  the  plaintiff's  damage  of  £  1 90  7s.  7d. 
To  this  the  defendant  demurred,  on  the  following 
grounds: — 1.  That  the  said  cheque  is  a  draft  or  order 
on  a  banker;  and  that  when  the  same  was  presented 
to  such  banker,  that  is  to  say,  to  the  Royal  Bank,  it 
had  on  it  an  endorsement  purporting  to  be  that  of 
Messrs.  Stewart  &  Kincaid,  the  parties  to  whose  order 
the  same  was  made  payable;  and  that  by  the  provi- 
sions of  16  &  17  Vic.  c  59,  s.  19,  the  said  Bank  are 
not  liable  for  paying  said  cheqne  when  the  said  en- 
dorsement was  forged,  even  if  their  servants  and 
agents  were  guilty  of  gross  negligence  in  having  paid 
the  same.     2.  That  the  count  does  not  allege  any 
act  of  wilful  misfeasance  on  the  part  of  the  Royal 
Bank,  or  their  servants  and  agents,  in  having  paid 
the  said  cheque  when  it  purported  to  be  endorsed 
*  itb  the  endorsement  of  the  parties  to  whose  order 
the  same  was  made  payable;  and  that  gross  negli- 
gence on  the  part  of  the  servants  and  agents  of  the 
said  Bank  in  paying  same  on  a  forged  endorsement 
cannot  make  the  Bank  liable  for  having  paid  same, 
under  the  provisions  of  the  16  &  17  Vic  c  59,  s.  19, 
where  no  misfeasance  on  the  part  of  the  servants  and 
agents  of  the  Bank  is  alleged. 
.  Heron,  Q.&.  (with  him  Exham),  in  support  of  the 
summons  and  plaint. — The  purport  of  a  plaint  is  for 
the  j  my,  unless  there  be  averments  in  it  which  bring 
it  within  a  particular  Act  of  Parliament.    The  19th 
section  of  the  16  &  17  Vic  c  59,  which  will  be  re- 
lied on  by  the  other  side,  runs  thus: — "Provided  al- 
ways that  any  draft  or  order  drawn  upon  a  banker  for 
a  sum  of  money  payable  to  order  on  demand,  which 
shall,  when  presented  for  payment,  purport  to  be  in- 
dorsed by  the  person  to  whom  the  same  shall  be 
drawn  payable,  shall  be  a  sufficient  authority  to  such 
banker  to  pay  the  amount  of  such  draft  or  order  to 
the  bearer  thereof;  and  it  shall  not  be  incumbent  on 
such  banker  to  prove  that  such  indorsement,  or  any 
subsequent  indorsement,  was  made  by  or  under  the 
direction  or  authority  of  the  person  to  whom  the  said 
draft  or  order  was  or  is  made  payable,  either  by  the 
drawer  or  any  indorser  thereof!"   Now,  there  are  two 
ways  of  construing  an  Act  of  Parliament  like  this 
which  takes  away  a  common  law  right;  there  is  the 


rational  construction  and  there  is  the  literal  construc- 
tion. In  this  instance  we  get  no  help  from  the  title 
of  the  Act,  from  its  preamble,  nor  from  its  other  sec- 
tions.  In  the  judgment  of  Baron  Parke,  In  Perry  v. 
Skinner  (2  M.  &  W.  471),  he  makes  the  following 
remarks  upon  the  construction  of  Acts  of  Parliament: 
— "  The  rale  by  which  we  are  to  be  guided  in  con 
strung  Acts  of  Parliament  is,  to  look  at  the  precise 
words  and  to  construe  them  in  their  ordinary  sense, 
unless  it  would  lead  to  any  absurdity  or  manifest  in- 
justice ;  and  if  it  should,  so  to  vary  and  modify  them 
as  to  avoid  that  which  it  certainly  could  not  have  been 
the  intention  of  the  Legislature  should  be  done."  A 
literal  construction  of  this  section,  such  a  construction 
as  will  be  asked  for  by  the  other  side,  wonld  lead  to 
manifest  injustice.  This  indorsement  did  not  purport 
to  be  the  indorsement  of  Messrs.  Stewart  &  Kincaid. 
If  I  do  not  know  a  writing  to  be  the  signature  of  my 
most  intimate  friend,  how  can  it  purport  to  be  his  sig- 
nature? at  least  it  is  for  the  jury  to  say.  In  Planche 
v.  Braham  (4  Bingham's  N.  C.  17),  it  was  left  to 
the  jury  to  say  what  was  a  representation  of  part  of 
a  dramatic  production,  so  as  to  subject  the  person  re- 
presenting it  to  a  penalty  under  the  3  &  4  Wil.  IV., 
c.  15.  In  Grant  on  Bauking,  at  page  28,  we  read, 
speaking  of  this  statute, — "  It  may  be  also  doubted, 
perhaps,  whether  in  a  case  where  the  payee  of  a  cheque 
was  also  a  customer  of  the  banker's,  and  so  they 
would  be  presumed  to  know  his  handwriting  and  what 
is  not  bis  handwriting,  an  indorsement  purporting  to 
bo  his  would  be  a  sufficient  authority  to  them  to  pay 
the  bearer,  withiu  the  meaning  of  the  statute,  if  such 
an*  indorsement  were  shown  to  be  not  the  payee's 
handwriting  but  a  forgery.  The  statute  does  not  ap- 
ply, it  will  be  observed,  to  drafts  drawn  on  a  banker 
and  made  payable  to  order  on  demand,  bat  to  drafts 
for  a  sum  of  money  payable  to  order  on  demand ;  aud 
the  sum  in  a  cheque,  such  as  these  above  mentioned, 
is  not  payable  (i.e.,  such  as  it  is  their  duty  to  pay)  to 
order  on  demand."  In  Coles  v.  The  Bank  of  Eng- 
land (10  A.  &  E.  437),  the  question  of  negligence  iu 
both  plaintiff  and  defendant  was  left  to  the  jury; 
Davis  v.  The  Bank  of  England  (2  Bingham,  393)  is 
also  in  point.  The  case  of  The  British  Linen  Coin* 
pony  v.  The  Caledonian  Insurance  Company  (7  Jur. 
N.  S.  587),  is  an  authority  for  the  plaintiff.  That 
was  a  letter  of  credit,  but  letters  of  credit  are  de- 
scribed to  be  drafts  or  orders  for  the  payment  of 
money  within  this  Act;  and  the  British  Linen  Com- 
pany were  held  liable  for  money  which  they  had  paid 
upon  a  forged  indorsement. 

M'Donough,  Q.C.  (with  him  Harrison),  in  support 
of  the  demurrer. — The  distinction  between  a  rational 
and  a  literal  construction  of  an  Act  of  Pai  liament  is 
a  strange  oue.  In  modern  times  it  is  easy  t  >  procure 
an  Act  to  be  passed  compared  with  former  times,  and 
this  is  a  reason  for  sticking  by  the  literal  construction. 
What  is  material  here  is  the  state  of  the  document, 
not  the  state  of  the  mind  of  a  bank  clerk.  In  all  ac- 
tions on  the  case  concurrence  by  the  plaintiff  in  negli- 
gence Is  sufficient  to  defeat  the  action.  In  cases 
which  arose  upon  the  Statute  of  Frauds,  it  was  sought 
to  reply  fraud  to  a  plea  of  the  statute,  and  it  was 
decided  this  could  not  be  done.  Hinton  v.  Dibbin  (2 
Q.  B.,  N.  S.  646),  was  a  case  on  the  Carriers  Act, 
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and  it  was  sought  to  get  rid  of  that  Act  by  importing 
negligence,  bnt  the  attempt  failed.  The  case  of  Coles 
v.  The  Bank  of  England,  is  a  greatly  misunderstood 
case;  it  misled  a  judge  in  the  Queen's  Bench  here  in 
the  case  of  The  Bank  of  Ireland  v.  Grace,  which 
afterwards  went  to  the  House  of  Lords.  The  terms 
of  this  section  are  precise  and  positive. 

At  the  conclusion  of  the  argument  Mr.  Daniel 
(amicus  curia)  mentioned  to  the  court  that  a  case 
apparently  in  point  had  been  recently  decided  in  Bog- 
land,  but  that  the  only  report  of  it  was  to  be  found  in 
the  Times  newspaper,  where  the  judgment  of  Martin 
B.  was  given. 

Cur.  adv.  vult 

j£ay  7. — The  court  differing  in  opinion,  their  lord- 
ships delivered  their  judgments  seriatim. 

Christian,  J. — The  plaintiff  claims  a  sum  of  money, 
stating  he  has  an  account  in  the  Royal  Bank  of  Ire- 
land.   The  defendants  refuse  to  pay  it,  saying  they 
have  already  paid  away  the  sum  in  question  to  an 
order  of  the  plaintiff.    This  being  so,  one  would  have 
thought  the  pleading  simple  enough,  viz.,  a  count  for 
money  had  and  received  (the  payment  of  a  forged 
cheque  being  no  payment  at  all).    The  defendant 
might  have  said  they  admitted  the  general  rule  but 
pleaded  a  statute  particularly  exempting  them;  but 
instead  of  this  the  parties  have  thought  proper  to  re- 
sort to  a  novel  and  experimental  method  of  pleading. 
[His  lordship  read  the  summons  and  plaint]     The 
statute  is  not  referred  to,  nor  is  it  stated  that  the 
cheque  was  payable  on  demand,  nor  are  several  other 
things  mentioned.     The   defendants  have  thought 
proper  to  demur  to  this.     Dialectically  speaking,  it  is 
as  if  the  plaint  were  the  ordinary  one  for  money  had 
and  received,  as  if  there  were  a  defence  stating  the 
facts  which  are  now  stated  in  the  plaint,  and  a  de- 
murrer to  thus  defence  taken  by  the  plaintiff.     Were 
it  not  for  one  of  the  cases  cited  at  the  bar,  I  should  have 
thought  that  the  words  **  on  demand"  would  be  im- 
plied, but  that  case  is  directly  in  point;  and  though 
the  report  of  it  is  highly  unsatisfactory,  because  the 
grounds  of  the  judgment  are  not  given,  yet  such 
judges  as  Lord  Campbell  and  Lord  Wensleydale  wonld 
be  the  least  likely  to  go  wrong  on  such  a  point.  These 
words  are  not  here;  and  so  far  there  is  wanting  in 
the  plaint  what  would  bring  it  within  the  section. 
Upon  the  second  question,  that  of  the  construction  of 
this  section  of  the  Act  of  Parliament,  I  am  of  opinion 
that  the  words  "  purport  to  be  indorsed  "  cannot  be 
restrained  in  the  way  sought  to  be  done  by  the  de- 
fendants.    Let  us  suppose  a  pickpocket  seen  by  the 
cashier  of  a  bank  to  steal  a  cheque  and  then  indorse 
it,  and  then  present  it  for  payment,  no  one  would  con 
teud  that  such  a  transaction  would  be  included  in  the 
statute,  yet  this  consequence  must  follow  if  the  words 
are  to  be  so  restrained.    In  Perry  v.  Skinner  (2  M. 
&   W.  471),  Parke,  B.,  in  giving  judgment  says, 
"  The  rule  by  which  we  are  to  be  guided  in  construing 
Acts  of  Parliament  is,  to  look  at  the  precise  words 
and  to  construe  them  in  their  ordinary  sense,  unless 
it  would  lead  to  any  absurdity  or  manifest  injustice; 
and  if  it  should,  so  to  vary  and  modify  them  as  to 
avoid  that  which  it  certainly  could  not  have  been  the 
intention  of  the  Legislature  should  be  done."    Here 


we  need  not  vary  or  modify  the  word,  but  adopt  one 
of  its  acknowledged  meanings;  for,  on  looking  to  Web- 
ster's Dictionary,  I  find  "import"  *•  signify"  amongst 
the  meanings  of  the  word  "  purport.99    To  this  result 
I  come,  that  the  question  of  purporting  is  a  question 
for  the  jury.     It  is  one  of  fact  and  of  evidence,  with 
a  heavy  burden  of  proof  on  the  plaintiff     If  there  be 
nothing  mor3  in  the  case  the  judge  will  direct  a  ver- 
dict for  the  defendant;  there  is  no  onus  on  him  to 
prove  anything  positively;  if  otherwise,  the  judge  is 
bound  to  leave  the  whole  case  to  the  jury.     Apply 
this  to  the  present  case.    Can  we  affirm  that  it  con- 
clusively appears  to  the  court  that  this  cheque  did 
purport  to  be  indorsed  by  the  Messrs.  Stewart  &  Kin- 
caid, and  that  there  are  no  materials  here  which  make 
a  jury  necessary?    There  are  three  facts  all  tending 
the  other  way;  firstly,  the  indorsement  did  not  pro- 
fess to  be  done  by  procuration;  secondly,  the  hand- 
writing ef  the  Messrs.  Stewart  &  Kincaid  was  well 
known  to  the  Bank.    To  these  add  the  fact,  that  the 
officers  of  the  Bank  were  guilty  of  gross  negligence, 
which  last  fact  is  admitted  by  this  demurrer.     I  will 
suggest  this  question, — did  the  Bank  know  that  Lynch 
had  not  authority  from  Stewart  &  Kincaid  to  indorse; 
and  if  so,  what  is  the  effect  of  this,  supposing  the 
plaintiff  can  prove  it?     Can  he  then  prove  it?     Are 
there  no  materials  for  proving  it  apparent,  such  as 
ought  to  go  to  a  jury?     The  one  fact  which  the  de- 
fendants have  to  go  upon  is,  that  Stewart  &  Kincaid's 
name  appeared  on  the  cheque;  but  that  fact,  if  I  have 
rightly  construed  the  Act  of  Parliament,  is  not  suffi- 
cient.   A  case  was  mentioned  at  the  close  of  the  ar- 
gument which  had  been  reported  in  the  Times  news- 
paper, and  was  said  to  be  in  point,  concerning  which 
case  I  differ  from  some  of  my  brethren  on  two  grounds ; 
firstly,  I  think  the  case  ought  not  to  be  quoted ;  and 
secondly,  I  fail  to  discover  any  application  it  has  to 
the  present.    One  of  the  greatest  evils  of  the  present 
day  is  the  multiplicity  of  inaccurate  reports.     Here 
have  we  waited  until  Easter  Term,  and  the  action  of 
this  court  been  paralyzed  for  so  long,  iu  order  that 
we  might  find  out  whether  observations  attributed  to 
Martin  B.  in  the  Times  newspaper  were  rightly  re- 
ported; and  it  turns  out  now  that  Martin  B.  is  repre- 
sented as  saying  the  Act  professed  to  do  the  very 
thing  which  it  does  not  profess  to  do.    The  report 
which  I  hold  in  my  hand,  and  which  has  been  obtained 
from  the  very  respectable  firm  of  solicitors,  the  Messrs. 
Freshfield,  is  brimful  of  inaccuracies.     It  might  pass 
for  a  transcript  of  the  newspaper  account,  and  is  evi- 
dently taken  by  one  of  that  class  of  unprofessional 
persons  who  scribble  down  everything  they  hear  while 
they  understand  nothing  of  it  alL     It  is  self-con- 
tradictory and  unintelligible.    The  other  members  of 
the  court  are  disposed  to  treat  it  differently.     Let  us 
see  then  if  it  has  any  application  here.     How  much 
weight  shall  we  give  to  a  dictum  of  a  judge  uttered 
at  Nisi  Prius?    I  have  read  this  report  over  and  over 
again,  and  I  am  not  sure  that  I  know  even  now  what 
the  facts  were.    What  Martin  B.  said  was,  that  in- 
dorsement by  procuration  was  one  kind  of  indorsement, 
and  therefore  included  in  the  Act,  under  the  words 
"  purport  to  be  indorsed.99     Here  the  case  is  wholly 
different;  the   Bauk  admit  gross  negligence.    I  see 
no  point  of  contact  between  the  two  cases,  except 
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that  they  both  arise  upon  the  same  statute.  In  ray 
jndgment  the  present  case  is  wholly  new.  Upon  both 
these  grounds  I  am  of  opinion  that  the  demurrer 
ought  to  be  overruled. 

Keogh,  J — This  is  a  question  of  the  greatest  in- 
terest to  the  commercial,  and,  especially,  to  the  bank- 
ing, community?  The  Act  was  passed  in  August, 
1 853,  and  in  the  centre  of  it  occurs  this  nineteenth 
section.  I  do  not  think  it  was  without  good*  reason, 
that  it  found  its  way  there.  Cheques  were  previously 
paid  to  bearer,  as  we  all  know,  and  the  Legislature 
contemplated  imposing  a  large  additional  business 
upon  banks,  and  introduced  a  new  kind  of  cheque — 
the  one  upon  a  stamp.  The  business  of  the  banks 
has,  in  consequence,  been  increased  a  hundred  or  a 
thousand  fold.  Formerly,  their  liability  was  gone  as 
soon  as  the  cheque  was  paid ;  bat  the  moment  this 
Hew  system  commenced,  the  banks  mnst  have  had  an 
enormous  liability  imposed  upon  them,  unless  contem- 
poraneously they  were  protected  in  some  way.  Must 
the  bank -know  the  authenticity  of  every  signature — 
suppose  that  of  a  man  who  resides  upon  the  Continent? 
What  is  the  protection  ?  If  there  be  none,  the  banks 
most  have  closed  their  books  and  ceased  to  transact 
the  business  of  the  public  This  section  gives  the 
protection,  and  an  adequate  one,  if  it  is  not  frittered 
away  by  the  ingenuity  of  the  lawyers:  "  It  shall  not 
be  incumbent  on  such  banker  to  prove  that  such  in- 
dorsement, or  any  subsequent  indorsement,  was  made 
by  or  under  the  direction  or  authority  of  the  person 
to  whom  the  said  draft  or  order  was  or  is  made  pay- 
able, either  by  the  drawer  or  any  indorser  thereof." 
I  fail  to  comprehend  any  language  which  can  be  in- 
vented to  throw  a  shield  over  the  bankers,  if  this  does 
not.  These  words  are  plain  and  intelligible.  So  much 
for  the  object  of  the  Legislature.  My  Brother  Chris- 
tian has  referred  to  the  pleadings.  Do  these  pleadings 
bring  these  bankers  within  the  terms  of  the  Act  of 
Parliament?  What  is  a  cheque?  What  is  under- 
stood to  be  a  cheque  by  any  lawyer — any  bank — any 
bank  customer?  A  cheque  is  what  is  payable  on 
demand.  Again,  what  are  we  to  understand  by 
"  purport?  "  Does  "  purport  to  be  indorsed,"  simply 
mean  "be  indorsed?"  It  so,  there  would  be  no 
casus  for  the  Act  to  operate  upon.  It  is  said  the 
allegations  in  this  plaint  take  this  case  out  of  the 
Act;  on  the  contrary,  I  think  they  make  it  one  of  the 
cases  intended  to  be  comprehended  in  this  section.  I 
stop  not  to  inquire  what  the  civil  and  criminal  conse- 
quences of  this  construction  are.  I  hesitate  not  to 
believe,  that  if  a  bank  clerk  were  to  pay  a  forged 
cheque,  knowing  it  to  be  forged,  he  would  become  an 
accessory  before  the  fact.  The  case  of  the  British 
Linen  Company  does  not  come  within  the  Act  at  all: 
that  was  the  case  of  a  letter  of  credit,  which  is  within 
the  schedule  only,  and  it  is  there  for  revenue  purposes. 
Bat  even  though  this  case,  so  far,  be  within  the  section, 
it  will  not  interfere  with  my  construction,  because  the 
words  u  on  advice"  are  there.  Are  these  words  to 
be  thrown  oat?  Are  they  to  go  for  nothing?  Why, 
from  pole  to  pole,  transactions  are  conducted  by 
British  merchants  on  the  strength  of  these  words, 
"  on  advice."  When  we,  the  members  of  the  court, 
in  common  with  the  members  of  the  bar,  can  escape 
from  the  fatigues  and  labours  of  this  place,  and  visit 


the  Continent,  as  is  so  customary,  I  know  what  sort 
of  a  security  we  take  with  us,  and  the  nature  of  the 
orders  we  carry  upon  continental  bankers.  I  go  with 
my  brother  Christian,  however,  in  what  he  says  upon 
the  multiplicity  of  modern  reports.  We  are  over- 
whelmed with  jurists  and  journals  and  reports,  of 
every  variety  and  description,  concerning  which  it 
were  to  be  wished  that  some  modern  Omar  might 
appear  and  make  short  work  with  them.  The  case, 
so  playfully,  and,  at  the  same  time,  so  truly,  handled 
by  my  brother  Cbristiau,  did  not,  however,  paralyze 
the  action  of  this  court,  at  least  so  far  as  I  am  con- 
cerned, for  I  could  have  decided  this  question  on  the 
lait  day  of  last  term  with  as  little  doubt  as  I  have 
ever  felt  about  anything.  I  have  no  doubt  now,  be- 
yond the  degree  of  donbt  which  one  must  always  feel 
when  in  opposition  to  the  opinion  of  my  brother 
Christian.  Neither  can  I  reject  the  words  of  Baron 
Martin,  as  set  out  in  the  document  procured  from  the 
Messrs.  Freshfield,  who  are  solicitors  to  the  Bank  of 
England;  for  why  should  I  reject  the  words  of  this 
report,  taken,  probably,  for  the  purposes  of  'the  suit, 
while  I  do  not  reject,  and  while  this  court  does  re- 
ceive the  words  given  in  these  reports,  whose  multi- 
plicity is  complained  of  ?  I,  therefore,  think  that 
this  demurrer  ought  to  be  allowed. 

Ball,  J. — I  concur  in  the  judgment  of  my  brother 
Keogh,  and  also  in  the  grounds  upon  which  he  has 
given  that  judgment. 

Monaham,  C.J. — It  will  be  scarcely  necessary  for  me 
to  add  anything  to  what  has  already  fallen  from  the 
court  upon  this  demurrer.  I  concur  in  the  judgment 
of  the  majority  of  the  court.  The  question  here  is 
simple  as  to  facts;  it  is  upon  the  construction  of  an 
Act  of  Parliament  I  look  upon  this  pleading  as 
advisedly  prepared  to  raise  the  question  of  that  con- 
struction on  the  demurrer;  and  it  would  be  the  same 
question,  whichever  party  demurred.  What,  then,  is 
the  true  construction  ?  The  state  of  things  before  the 
passing  of  the  Act,  if  considered,  must  take  away  any 
doubt.  The  intention  of  the  Legislature  is  to  be  gathered 
from  the  object  they  had  before  them.  [His  Lordship 
read  the  section.]  The  banker  is  to  be  protected 
though  he  pays  upon  the  forged  order  or  cheque. 
What  does  the  word  " purport"  mean,  but  that  the 
cheque  is  to  purport  to  be  endorsed,  on  looking  at  it? 
And  it  can  make  no  difference  in  the  meaning  of  the 
word,  whether  the  handwriting  of  the  payee  is  known 
1o  the  bank  or  not.  It  can  make  no  difference  whe- 
ther the  forgery  is  ill  done  or  well  doue.  What  other 
meaning,  then,  can  be  given  to  this  pleading  than 
that  the  pleader  has  sought  to  take  his  case  out  of 
the  section  of  the  Act?  The  meaning  of  the  report 
from  the  Messrs.  Freshfield  is  exactly  what  my  bro- 
ther Christian  has  put  upon  it,  and  I  am  glad  of  its 
assistance,  maugre  the  inaccuracies  which  it  contains, 
in  common  with  many  short- hand  notes  and  other 
notes  which  may  come  before  us.  I  will  not  reject 
it  because  it  is  disfigured  by  slip-shod  grammar. 
Now,  I  do  not  contend  that  this  Act  of  Parliament 
will  give  the  bank  any  protection  if  they  act  maid 
fide.  Bat  what  is  the  statement  here?  That  a 
cheque  was  payable  to  the  order  of  Messrs.  Stewart 
and  Kincaid.  Everybody  knows,  as  my  brother 
Keogh  has  said,  that  a  cheque  is  what  b  payable 
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instanter,  and  if  not,  it  is  no  cheque.  Therefore,  this 
comes  within  the  mischief  of  the  Act,  and  so,  within 
the  object  of  the  Act.  Writing  the  name  across,  as 
alleged  in  the  pleading,  means  forgery.  It  is  not 
stated  that  the  bank  knew  it  to  be  a  forgery,  bnt 
that  the  endorsement  is  manifestly  not  in  the  hand- 
writing of  the  Messrs.  S.  and  K.,  and  that  their  hand- 
writing was  known  to  the  officers,  &<%,  of  the  bank. 
These  are  averments  of  nets  which  may  prove  know- 
ledge, bnt  do  not  amount  to  knowledge,  and  are  con- 
sistent with  the  fact  that,  knowing  as  they  did,  they 
hastily  and  negligently  paid  the  cheque,  without  exa- 
mining it  sufficiently.  I  do  not  think  that  the  House 
of  Lords,  m  the  case  of  the  British  Linen  Company, 
decided  what  they  are  alleged  to  have  done.  That 
was  the  case  of  a  letter  of  credit.  It  is  urged  that 
letters  of  credit  are  included  in  the  schedule  to  the 
Act,  but  that  is  only  for  rereoue  purposes.  There  is 
the  case  of  Raphael  v.  The  Bank  of  England,  to  be 
found  in  Roscoe's  Nisi  Prius,  p.  293 ;  and  the  case  of 
Goodman  v.  Harvey  (4  AdoL  &  EL,  870),  which  con- 
tain this  principle,  that  gross  negligence  may  be  evi- 
dence of  mala  fides,  but  is  not  equivalent  to  it,  is  not 
itself  mala  fides.  There  is  also  a  case  in  the  current 
volume  of  the  Queen's  Bench  reports,  which  is  an 
authority  for  this,  that  if  the  pleader  states  a  number 
of  facts  which  fail  to  bring  him  within  a  statute,  that 
question  may  be  raised  on  demurrer.  It  would  be  an 
extravagant  amusement  for  us  to  send  the  parties  to 
try  a  case,  where,  if  the  plaintiff  proved  all  his  facts, 
he  must  fail.  I,  therefore,  concur  in  the  judgment  of 
the  majority  of  the  court,  that  this  demurrer  ought 
to  be  allowed.  Demurrer  allowed. 


JHetropolftan  Court 

OF    THE    ARCHDIOCESE   OF    DUBLIN. 
[Reported  by  W.  B.  Milter, Esq., LL.DH  Bsrrister.ftt.LawJ 

[Before  Dr.  Radcliff,  Q.C.,  V.G.] 
The  Rev.  Robert  Fitzgerald  Meredith,  Clerk, 
promo  vent;  The  Bishop  of  Limerick,  Ardfert,  and 
Aghadoe,  impugnant. — May  13. 

Benefice  —  Joint  owners  —  Rigid  of  presentation — 
Duplex  querela — Composition  to  appoint  by  turns 
—Jus  patronatfa. 

In  1836  a  parish  was*  pursuant  to  7  4r  8  TP.  4,  c. 
43,  duly  divided  into  three  separate  parishes,  A.,  B., 
and  C.  The  patronage  of  the  original  parish  be* 
longed  to  six  persons  as  joint  owners,  whether  as 
parceners,  joint  tenants,  or  tenants  in  common,  did 
not  appear.  By  a  deed  of  the  \Qth  of  June,  lb5l, 
executed  by  the  several  persons  then  entitled,  as  re 
presenting  the  said  six  persons  as  patrons,  reciting 
the  intention  to  make  partition  of  the  advowson, 
donative,  and  right  of  presentation  to  those  three 
parishes,  the  said  several  parties  mutually  covenanted 
with  each  other,  that  those  representing  two  of  said 
patrons,  and  their  heirs  and  assigns,  should  for 
ever  have  the  advowson,  donative,  and  presentation 
to  A.,  and  those  representing  two  others  to  2?., 
and  those  representing  two  others  to  C,  as  tenants 
in  common  for  their  share  and  proportion*,  and  the 
<  deed  contained  mutual  covenants  by  said  several 
persons,  that  sai<f  respective  persons  should  hold  their 


share  of  said  rectories,  fa  freed  and  discharged 
from  all  right,  fa  of  the  other  partiesand for further 
assurance.  But  no  express  grant  was  contained  of 
any  of  the  benefices,  By  a  presentation  of  the  1  Ith 
October,  1861,  the  persons  to  whom  A.  had  been  so 
allotted,  presented  thepromovent  to  iL  The  other 
patrons  did  not  join  in  that  presentation.  Held, 
that  the  deed  of  June,  1851,  did  authorize  the  par- 
ties  tg  whom  it  was  allotted  to  present  without  the 
concurrence  of  the  others,  and  that  the  effect  was  in 
reality  a  composition  to  appoint  by  turns,  though 
not  applying  to  each  benefice. 
Semble,  that  the  covenants  and  agreements  in  the  said 
deed  did  amount  to  a  legal  release'  of  the  right  of 
the  other  patrons. 
Held,  also,  that  after  service  of  an  inhibition  from 
the  metropolitan  on  the  bishop,  the  bishop  could  not 
act  on  a  second,  presentation  served  on  him  after, 
though  dated  and  executed  before  such  service* 
If  the  church  were  litigious,  the  bishop  himself  should 

issue  the  writ  "  joe  patronatfis." 
A  conditional  order  for  a  monition  had,  in  February, 
1862,  been  obtained  by  the  promovent  directed  to 
the  impugnant,  commanding  him  to  admit  the  promo- 
vent  to  the  Rectory  of  Ballyguishlane,  in  the  County 
of  Kerry  and  Diocese  of  Limerick,  and  to  cause  him  to 
be  instituted  and  inducted  into  the  possession  thereof. 
The  parish  of  Castle  Island,  of  which  there  were  in  1 636 
six  patrons  who  were  joint  owners,  was,  by  the  Lord 
Lieutenant  and  Privy  Council,  duly  divided,  pursuant 
to  7  &  8  W.  4,  cap.  43,  into  three  separate  parishes, 
one  of  which  is  the  parish  of  Ballygnishlane  aforesaid, 
and  by  a  deed  of  the  10th  of  June,  1851,  the  several 
persons  entitled  to  the  patronage  of  Castle  Island, 
agreed  to  give  the  patronage  of  Ballygnishlane  to  CoL 
Drummond,  Mrs.  Drummond,  Mr.  Fairfield  and  Mr. 
Townsend,  their  heirs  and  assigns  for  ever;  [these 
parties  represented  two  of  the  original  patrons] ;  and 
the  right  of  patronage  to  the  othei  two  parishes  was,  in 
like  manner,  agreed  to  be  held  by  those  representing 
the  other  two  respective  sets  of  patrons,  and  a  presen- 
tation of  the  1 1th  of  October,  1861,  signed  only  by 
Mrs.  Drummond  and  Mr.  Townsend,  (Col.  Drummond 
and  Mr.  Fairfield  being  dead,)  but  not  signed  by  the 
other  patrons,  presented  the  promovent  as  clerk  to 
Ballygnishlane.  The  bishop  refused  to  act  on  this; 
and  after  the  service  of  the  monition  and  inhibition  on 
the  bishop,  another  presentation,  dated  before  such 
service,  was  served  on  the  bishop,  signed  by  the  same 
persons  as  had  signed  the  other  presentation  and  seve- 
ral others  of  the  patrons.  The  bishop,  by  a  petition 
on  the  acts,  set  forth  his  reasons  for  not  aotiog  on  said 
first  presentation,  and  to  this  the  promovent  filed  an 
answer.  These,  and  the  other  facts  in  the  case,  will 
be  found  fully  stated  in  the  judgment. 

Dr.  Ball,  Q.  C.  and  Dr.  Elrington*  for  the  bishop, 
showed  cause  against  the  order  for  the  monition,  and 
argued  that  the  parties  representing  the  six  patrons 
ought  to  have  signed  the  deed  of  June,  185 1,  as  having 
the  legal  estate  in  the  advowson ;  and,  not  having  done 
so,  the  presentation  signed  by  those  representing  only 
two,  could  not  confer  the  right.  Also,  that  as  there 
was  a  second  presentation  on  the  11th  of  February, 
signed  by  those  representing  four  of  the  six  patrons* 
the  bishop  had  the  right  of  selection  of  the  two  clergy- 
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men  so  presented.  The  deed  of  partition  only  gave 
an  equitable  and  not  a  legal  right;  and  though  it 
might  operate  by  estoppel  to  oblige  all  to  present  the 
nominee  of  one,  yet  the  bishop  should  see  that  all 
joined.  The  church  was  litigious,  aud  a  writ  of  jus 
patronatus  ought  to  have  been  issued.  1  Burns  Ecc. 
*L,  22;  West/aling  v.  Wcstfaling,  (3  AtL  465); 
Attorney-general  v.  Bishop  of  Lichfield  (5  Ves.  828.) 
Dr.  Battersby,  Q.  C.  and  Dr.  Walsh,  Q.  C,  for 
the  promovent,  contended  that  the  deed  of  June,  1851, 
was  a  perfect  deed  of  partition ;  or,  at  all  events,  a 
good  composition ;  and  even  if  nothing  passed  under 
it,  it  operated  as  an  estoppel,  and  no  one  could  claim 
against  it.  The  church  was  not  litigious ;  and  if  the 
jus  patronatus  were  necessary,  the  bishop  himself 
should  have  issued  it  Deg-,  cap,  3,  P.  1,  p.  16; 
Watson,  113. 

Cur.  adv.  vult. 

May  23.—* Dr.  Radcliff,  Q  C— This  is  a  pro- 
ceeding by  way  of  what  is  called  technically  a  duplex 
querela  instituted  by  the  Rev.  Robert  Fitzgerald  Me- 
redith, elk.,  who  complains  to  the  Metropolitan  of  the 
Province,  of  the  Bishop  of  Limerick  having,  without 
sufficient  cause,  refused  and  delayed  to  institute  him 
into  the  rectory  and  parish  of  Ballygnishlane,  in  the 
County  of  Kerry  and  diocese  of  Limerick,  to  which  he 
alleges  he  was  duly  presented  by  the  true  patron 
thereof.  If  the  promovent  has  been  aggrieved  in  the 
manner  stated  by  him,  his  proper  remedy  is  by  means 
of  a  duplex  querela.  It  is  an  ancient  remedy,  though 
seldom  resorted  to,  the  patrons  alone  being  entitled 
to  proceed  by  an  action  of  quart  impedu\  The  pro- 
movent having  made  an  affidavit  pursuant,  save  in  one 
respect,  to  the  57th  Irish  canon,  applied  for  a  moni- 
tion, at  the  commencement  of  the  proceedings.  The 
defect  in  his  affidavit  was,  that  he  failed  to  depose,  as 
required  by  the  Irish  canon,  that  two  months  bad 
elapsed  since  he  first  tendered  his  presentation  to  the 
bishop,  which  is  the  cominou  law  rule  of  the  Church, 
but  which  period  has  been  abridged  by  the  95th 
English  canon  to  28  days  in  England.  The  bishop, 
however,  waived  the  point,  which,  if  raised,  would 
have  been  merely  technical,  and  the  monition  accord- 
ingly issued  on  the  24th  February,  1 862,  requiring 
the  bishop,  according  to  the  usual  form,  to  institute 
the  promovent  to  the  benefice  in  question  within  the 
time  thereby  limited,  and  in  case  of  his  failure  to  do 
so,  citing  the  irishop  to  appear  and  show  cause  why 
(the  right  having  devolved  on  the  archbishop  through 
such  denial  and  refusal  of  justice)  the  promovent 
should  not  be  instituted  and  inducted  by  the  Arch- 
bishop of  Dublin,  and  also  inhibiting  the  bishop  from 
doing  anything  to  the  prejudice  of  the  promovent 
The  bishop  appeared  to  the  monition,  and,  by  a  peti- 
tion on  the  acts  exhibited  on  the  17tb  April,  alleged 
his  reasous  for#not  having  instituted  the  promovent, 
and  which  are  solely  founded  on  what  the  bishop  was  ad- 
vised are  legal  defects  in  the  presentation.  To  this 
petition  the  promovent  on  the  3rd  May  exhibited  an 
answer,  and  on  these  pleadings,  with  the  documents 
and  letters  thereby  referral  to,  the  case  was  fully  and 
ably  argued  and  discussed.  It  appears  that,  prior  to 
2  836,  the  parish  of  Baliyguisbiano  formed  part  of  the 
large  union  of  Castle  Island,  the  patronage  whercot 


belonged  to  persons  whose  titles  are  set  forth  in  a  cer- 
tain instrument  dated  27th  November,  1835,  which 
has  not  been  produced  here.  By  an  act  of  the  Lord 
Lieutenant  and  Privy  Council,  dated  the  4th  January, 
1836,  that  union  was  pursuant  to  the  provisions  of  7 
&  8  W.  4,  c.  43,  and  with  all  necessary  consents,  divided, 
and  three  separate  and  distinct  parishes  thereby  erected, 
one  being  the  parish  in  question.  The  patronage  of  each 
separate  parish  remained  as  before  in  the  patrons  of  the 
entire  union,  but  whether  as  parceners,  joiut  tenants,  or 
tenants  in  common,  does  not  distinctly  appear,  by 
reason* of  the  non- production  of  the  instrument  of  the 
27th  November,  1835.  Nothing  further  appears  re- 
specting the  three  parishes  so  erected  np  to  the  10th 
June,  1851,  when  a  deed  called  articles  was  exe- 
cuted by  and  between  the  parties  representing  all 
the  patrons,  which  recited  the  act  of  council  in 
which  said  instruments  of  27th  November,  1835,  are 
shortly  recited,  and  also  recited  that  the  parties 
thereto,  by  reason  of  the  deaths  of  some  who  were 
living  in  1836,  and  otherwise,  were  the  patrons,  but 
gave  no  information  respecting  the  title,  whether 
the  patrons  held  as  parceners  or  as  tenants  in  com- 
mon— for  the  recitals  would  seem  to  negative  a  joint 
tenancy — but  1  would  rather  infer  from  the  deed  that 
the  title  was  one  of  coparceners,  whose  heirs  and  as- 
signees would  be  entitled  to  all  the  privileges  confer- 
red by  such  a  title.  The  deed  then  recites  the  desire 
of  the  parties  thereto,  as  far  as  in  their  power,  to  make 
such'  partition  of  the  advowson,  donative,  presenta- 
tion, and  right  of  patronage  to  the  rectories  and  pa- 
rishes as  is  thereinafter  particularly  expressed,  and  it 
is  witnessed  that  in  pursuance  thereof,  and  in  consi- 
deration of  the  mutual  covenants  therein  contained, 
they  of  the  third  and  other  subsequent  parts  covenanted 
with  Lady  Headley  of  the  first,  and  Henry  A.  Herbert 
of  the  second  part,  that  they,  their  heirs  and  assigns, 
should  have  and  enjoy  for  ever  the  advowson,  dona- 
tive, presentation,  and  right  of  patronage  of  the  rec- 
tory and  parish  of  Castle  Island  (being  one  of  said 
three  parishes),  as  tenants  in  common,  and  not  as 
joint  tenants,  for  their  share  and  .proportion  of  said 
rectories  and  benefices,  freed  and  discharged  of  and 
from  all  right,  title,  share,  claim  of  advowson,  and 
donative,  presentation  and  right  of  patronage,  and  de- 
mand of  them,  the  said  other  parties  and  patrons. 
There  is  a  similar  provision  and  covenant  by  Lady 
Headley  and  Mr.  Herbert,  and  the  two  other  patrons, 
respecting  Ballyguishane,  and  also  similar  provisions 
and  covenants,  to  give  the  patron  age  of  the  third  erected 
benefice  to  the  other  patrons,  their  heirs  and  assigns. 
There  are  mutual  covenants  for  further  assurance,  and 
also  that  each  set  of  patrons  would,  if  required,  con- 
cur in  nominating  and  presenting  an  iucumbent  to 
their  respective  parishes.  But  there  is  no  express 
legal  conveyance  made  of  the  respective  parishes  to 
the  respective  patrons,  though  in  all  other  respects 
the  rights  of  all  the  parties  are  fully  provided  for,  aud 
protected  by  this  deed  under  the  hand  and  seal  of 
every  person  interested.  The*  main  question  in  this 
case  is  what  is  the  legal  effect  and  operation  of  this 
deed.  The  advocates  of  the  bishop  contended  that  it 
amounted  to  au  equitable  contract  that  each  set  of 
patrons  should  nominate  or  present  to  the  benefice 
allotted  to  them,  but  to  give  it  legal  effect,  all  the 
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patrons  should  join  in  the  presentation,  whilst  the 
advocates  of  the  promovent  contended,  first,  that  it 
operated  as  a  valid  composition  or  partition ; 
and  secondly,  that  it  amounted  to  a  release 
of  all  the  other  patrons  to  each  set  of  pa- 
trons of  the  particular  benefice  allotted  to  them  re- 
spe  tiveiy,  so  as  to  vest  the  legal  right  in  them  alone. 
The  law  seems  to  be  clearly  settled  that  coparceners 
and  tenants  in  common  might  enter  into  a  composition 
to  present  by  turns,  coparceners  having  the  privilege  to 
make  such  composition  by  parol,  being  one  heir,  and 
having  the  right  to  present  by  turns  if  they  do  not-agree. 
Bnt  tenants  in  common  (viz.,  those  who  have  an  equal 
right  to  the  advowson,  bnt  by  several  titles  or  several 
rights)  cannot  make  such  composition  to  present  by 
turns  without  deed;  and  if  no  such  composition  or 
partition  be  made  in  writing  or  by  deed,  all  must 
j  >in  in  the  presentation.  See  Dyer  Rep.  29a,  where 
the  rule  is  lard  down,  in  28  H.  8,  and  has  been  re- 
cognised in  several  subsequent  cases,  and  is  stated  in 
Go.  Litt.  1 86, 6.  The  coparcener  or  tenant  in  com- 
mon having  the  turn  under  composition  might,  by  the 
common  law,  preseut  in  bis  or  her  own  name  alone, 
and  maintain  an  action  of  Quare  Impedit — Bishop  of 
Salisbury  v.  Phillips  (1  Salt.  43,  S.  0.  1,  Raym. 
535);  Watson,  68.  And  in  1  Raym.  the  ease  was 
strongly  argued  on  the  same  principles  as  by  the  ad- 
vocates of  the  bishop  here,  that  a  similar  deed  was 
only  good  by  way  of  estoppel ;  for  in  case  of  land  it 
would  not  amount  to  a  partition.  But  such  argument 
did  not  prevail.  There  were,  no  doubt,  formerly  dif 
Bculties  in  the  proceeding  in  such  cases,  from  the 
effect  of  usurpations  driving  patrons  to  writs  of  right; 
for  even  if  parceners  had  agreed  to  present  by  turns, 
though  it  was  a  partition  as  to  the  possession,  so  that 
each  might  maiutaiu  an  action  of  quare  impedit,  yet 
they  must  at  ccmmou  law,  have  all  joined  in  a  writ 
of  right— Cortex  case  (1  Rep.  87,  b).  These  diffi- 
culties were  removed  in  Egland  by  7  Ann  c.  18,  and 
in  Ireland  by  1  Geo.  2,  c.  23,  sees.  6  &  7.  Sect 
6  providing  by  declaratory  enactment  that  usurpations 
shall  not  displace  the  estate  of  a  patron  or  turn  it  to 
a  right,  so  as  to  prevent  the  patron  from  proceeding 
by  quare  impedit.  And  Sect.  7  provides  that  if  co- 
parceners, joint  tenants,  or  tenants  in  common,  be 
seized  of  any  estate  of  inheritance  in  the  advowson  of 
any  church  or  vicarage,  &c,  and  a  partition  is  or 
shall  be  made  between  tbem  to  present  by  turns  that 
thereupon  everyone  shall  be  taken  and  adjudged  to 
be  seized  of  bis  or  her  separate  part  in  his  or  her 
turn ;  a%  if  there  be  two,  and  they  make  such  parti- 
tion, each  shall  be  said  to  be  seized, — the  one  of  the 
one  moiety  to  present  iu  the  first  turn,  the  other  of 
the  other  moiety  to  present  in  the  second  turn.  In  like 
m  inner,  if  there  be  three,  four,  or  more,  everyone 
shall  be  said  to  be  seised  of  his  or  her  part,  and  to 
present  la  his  or  her  turn,  by  which  the  difficulty  of 
all  being  obliged  to  join  in  a  writ  of  right  was  re- 
moved, as  noted  by  the  editor  of  the  Reports — 1  Rep. 
87  b.  n.  z.  1.  There  is  no  change  made  in  the  law 
by  this  Act  respecting  what  shall  constitute  a  parti- 
tion, thus  leaving  such  matters  as  at  common  law, 
the  partition  by  coparceners  being  capable  of  being 
made  by  a  parol  composition  to  preseut  by  turn,  save 
so  far  as  might  bo  affected  by  the  Statute  of  Frauds; 


and  partition  between  tenants  in  common  to  be  made 
as  before  by  a  composition  in  writing  or  by  deed  to 
present  by  turns.  If,  therefore,  in  this  case  the  agree* 
ment  had  been  made  to  present  by  turns  (whether  the 
patrons  were  parceners  or  tenants  in  common  would 
be  immaterial,  as  the  agreement  is  by  writing  ana 
deed  under  hand  and  seal)  there  could  not  have  been 
a  question  raised  respecting  the  right  of  patronage 
being  vested  in  those  patrons  alone  to  whom  the  pa- 
rish in  question  had  been  allotted.    But  it  has  next 
been  contended  for  the  bishop  that  the  deed  of  the  16th 
June,  1851,  is  not  a  composition  to  present  by  turns, 
and  therefore  not  a  partition  within  the  1  Geo.  2,  and 
is  of  no  avail  for  want  of  a  legal  grant    On  this 
point  there  seems  to  be  no  difference  between  copar- 
ceners and  tenants  in  common;  and  if  coparceners 
could  make  a  valid  partition  or  composition  by  giv- 
ing more  than  one  turn  to  one  of  themselves,  so  might 
tenants  in  common.    That  coparceners  might  do  so 
seems  plain — Watson,  68;  Co.  Entries,  468;  and  if 
they  could,  by  deed  or  agreement,  have  two  turns  al- 
lotted to  one,  there  is  no  principle  or  reason  to  prevent 
more  than  two  tarns  being  allotted  to  one.    So  if  one 
coparcener  ootid  be  deprived  of  one  turn,  and  if  all 
the  turns  of  presentation  conld  have  been  allotted  to 
the  other  two,  there  would  be  no  principle  or  reason 
to  present  in  the  case  of  there  being  two  advowsons  an 
allotment  of  the  presentation  to  one  benefice  to  one 
coparcener,  and  the  second  to  the  other  coparcener. 
If  snch  could  have  been  good  in  the  case  of  coparce- 
ners by  deed,  it  would  also  be  valid  in  the  case  of  te- 
nants in  common.    There  is  nothing  unreasonable  in 
such  a  partition  as  is  here.     A  large  living  is  divided 
into  three;  and  instead  of  all  the  six  patrons  agreeing 
to  present  in  turns,  they  agree  that  two  of  them  shall 
present  for  ever  to  one  benefice,  two  of  them  to  ano- 
ther, and  two  of  them  to  another,  just  as  in  the 
case  above  suggested,   and  it  seems  to  fall  within 
the  rule  laid  down    in    respect    of    the  partition 
of    one  advowson;    and   though    here  they  might 
have  granted  a  separate  benefice  and  advowson  to  each 
set  of  patrons,  they  were  not  bound  to  do  so  if  they 
could  effect  their  object  by  a  composition  respecting 
the  turns  of  presentation  without  conveying  the  estate 
or  title  to  the  advowson.  Bnt  this  is  a  composition  in 
reality  to  present  by  turns,  though  the  turns  do  not 
apply  to  each  banefice, — one  being  allotted  to  two 
patrons,  one  to  two  others,  and  one  to  two  others.    I 
therefore  think  that  by  virtue  of  the  deed  of  the 
10th  June,    1851,    Colonel    and     Mrs.  Druramcni, 
Mr.    Fairfield,   and   Mr.  Townsend,    parties  thereto 
of  the  3rd  and  6th  part,  became  entitled  to  present  a 
clerk  to  Ballyguishane  without  being  joined  in  the 
presentation  by  the  other  patrons.     Being  of  this  opi- 
nion it  is  unnecessary  for  me  to  consider  the  second 
branch  of  the  argument  urged  for  the  promoveut, 
that  the  covenants  and  agreements  in,  the  deed  of 
1851  amount  to  and  constitute  a  legal  release  of  all 
right  and  title  of  the  other  patrons,  though  if  it  were 
necessary  to  decide  that  point  1  should  incline  to  that 
view.     If  the  covenaut  that  such  persons  shall  hold, 
&&,  "  freed  and  discharged  of  and   from  all  rigbt, 
title,  and  claim  of  the  other  "  be  a  release,  it  would 
seem  to  vest  all  in  the  above  named  patrons,  eveu  if 
only  tenants  in  common— Co.  Litt.  270,  b.;  Brook* 
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b<?s  case  (1  Oro.  EL  174) ;  Bennett  v.  Bishop  of  Har- 
wich (ib.  600).  Bat  if  the  title  be  in  coparcenery, 
as  it  seems  to  be,  a  release  by  one  would  be  clearly 
valid  and  binding  in  law.  It  remains  to  consider  if 
the  promovent  has  made  oat  his  right  to  relief!  Since 
the  execution  of  the  deed  of  1861,  the  right  to  pre- 
sent to  Ballygu;shane  has,  by  the  death  of  Mr.  Drum- 
mond  and  Mr.  Fairfield,  been  Tested  in  Mrs.  Drnmmond 
and  Mr.  Townsend  alone.  On  the  death  of  the  Rev. 
Mr.  Sandea,  who  was  the  incumbent  in  August,  1861, 
the  promovent  obtained  a  presentation,  dated  11th 
October,  1861,  purporting  to  be  that  of  six  true  and 
undoubted  patrons  of  the  benefice,  one  of  them  an  in- 
fant represented  by  two  gentlemen  as  guardians  under 
the  Court  of  Chancery.  But  it  was  only  signed  by 
Mrs.  Drummond  and  Mr.  Townsend.  This  presenta- 
tion was  submitted  to  the  bishop,  who  very  properly 
refused  to  institute  thereon  for  want  of  the  other  sig- 
natures. The  promovent  states  in  the  reply  to  the 
act  on  petition  of  the  bishop,  that  to  remove  the 
bishop's  objection  he  caused  a  copy  of  the  deed  of 
1661  to  be  submitted  to  him  to  satisfy  him  that  Mrs. 
Drnmmond  and  Mr.  Townsend  were  solely  entitled  to 
the  advowson  without  the  concurrence  of  the  other 
parties;  bnt  that  the  bishop,  notwithstanding,  refused 
to  act  on  the  presentation,  or  to  institute  him  without 
a  presentation  of  said  six  patrons.  The  monition  was 
served  on  the  24th  February;  and  from  the  corre- 
spondence with  the  bishop's  chaplain,  it  appears  that 
he  waives  all  formal  objections,  and  the  case  is  to  be 
decided  on  the  effect  of  the  deed  of  1851.  A  second 
ground  of  objection  on  the  part  of  the  bishop  was 
suggested  by  his  act  on  petition  that  another  presen- 
tation, dated  15th  February,  1862,  was  made  in  the 
name  of  all  six  patrons,  hot  signed  by  Mrs.  Drum 
mond,  Mr.  Townsend,  Lady  Headley,  and  Mr.  Her* 
bert;  and  that  the  church  is  and  has  been  in  lttigati- 
tioo;  and  that  no  writ  of  jus  patronatAs  has  ever 
been  issued  out  from  a  bishop.  But  inasmuch  as  such 
presentation,  though  made  and  dated  15  th  February, 
was  not  laid  before  the  bishop  till  after  24th  Feb- 
ruary, when  he  was  inhibited  from  doing  anything  to 
the  prejudice  of  the  promovent,  snch^  presentation 
could  not  materially,  if  at  all, .affect  the.  decision  of 
this  case.  Besides,  the  chureh  was  not  litigious  by 
tenants  in  common  presenting  several  clerks,  as  was 
shown  by  the  cases  cited  in  argument  and  those  col- 
lected in  Deg.  part  1,  cap.  3,  p,  19.  Even  if  it  had 
been  rendered  litigious  before  the  inhibition  had  been 
served,  the  bishop  should  have  issued  his  jus  patro- 
natu\%  if  snch  were  necessary,  of  his  own  accord;  and 
such  not  having  been  issued,  affords  bo  answer  in  a 
proceeding  of  this  nature — Conset,  p.  6,  s.  9*.  p.  351. 
Here,  then,  is  a  case  of  a  clerk  duly  presented  by  the 
true  patrons  without  any  claim  by  any  other  patron, 
without  any  intervention  of  any  other  clerk,  and  with- 
out any  personal  objection  to  Mr.  Meredith,  to  whom 
institution  has  been  refused  ou  the  ground  merely  that 
other  parties  have  not  signed  his  presentation.  I 
must  therefore  decree  and  declare  that  tbe  bishop  has 
not  shown  sufficient  cause  why  the  promoveut  should 
not  be  instituted  and  inducted  into  the  living  in  ques- 
tion, and  tbe  institution  hath  devolved  on  the  Arch- 
bishop of  Dublin;  but  as  the  bishop  has  acted  with 
great  fairness  in  waiving  technical  points  on  which  he 
might  have  relied,  I  make  the  decree  without  costs. 
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[Before  the  Lord  Chancellor  and  the  Lord 
Justice  or  Appeal.] 

Stack  v.  Rotse.— 4prtf  23  £  24. 

Covenant  to  settle  after-acquired  lands—Judgment 
against  the  covenantor  void  as  against  those  lands. 

R  conveyed  the  lands  of  A.,  of  which  he  was  seized  in  taU 
m  remainder,  together  with  all  and  singular  of  the 
lands  and  premises  which  he  then  was  or  thereafter 
might  be  entitled  to  in  reversion,  remainder,  or 
otherwise  howsoever  to  trustees  to  the  use  of  himself 
for  life,  remainder  as  he  should  appoint  among  the 
issue  male  of  the  marriage,  remainder  over.  He 
also  covenanted  to  do  any  act  or  execute  any  con* 
veyance  if  required  of  the  lands  of  A*,  or  any 
other  lands  and  premises  of  which  he  should  at  any 
time  thereafter  be  possessed  of  or  entitled  to,  for  the 
further  and  absolute  carrying  the  settlement,  and 
the  true  intent  and  meaning  of  the  parties  thereto 
into  JuU  legal  and  perfect  execution.  In  1819  a 
judgment  was  recovered  against  R;  and  in  1839 
he  became  entitled,  as  heir-at-law  of  his  brother,  to 
the  lands  of  £.,  which  were  not  mentioned  in  the 
deed  of  1194.    R  died  m  1869. 

Held  (affirming  the  decision  of  (As  court  below9)  that 
the  trusts  of  the  deed  o/1794,  which  were  perfect 
and  complete,  attached  upon  the  lands  ofB.,  when 
they  descended  upon  R;  and  that  the  eldest  son  of 
the  latter  was  entitled  to  hold  Am  discharged  of 
judgment. 

Bt  the  settlement  nude  on  the  17th  of  May,  1794, 
in  contemplation  of  the  then  intended  marriage  of 
Robert  Royse  and  Elizabeth  Stack,  it  was  wit- 
nessed that  in  consideration  thereof  Robert  Royse 
granted  and  confirmed  unto  trustees  the  lands  of  Bal- 
linreehick,  together  with  all  other  the  lands,  tenements, 
and  hereditaments  which  Robert  Royse  then  was  or 
thereafter  might  be  possessed  of  or  entitled  unto  in 
reversion,  remainder,  or  otherwise  howsoever,  with 
the  appurtenances,  and  all  the  estate,  right,  title,  claim, 
and  demand  of  Robert  Royse  in  or  to  those  lands, 
and  all  other  lands  he  might  be  thereafter  possessed  of 
or  entitled  to.  To  hold  the  same,  together  with  all 
and  singular  other  the  lands  and  premises  which  Ro- 
bert Royse  then  was  or  might  be  thereafter  possessed 
of  or  entitled  to,  with  their  and  every  of  their  appur- 
tenances ,  to  the  use  of  Robert  Royse  during  his  life, 
and  after  his  decease  to  the  use  that  Elizabeth  Stack 
should  receive  a  jointure  ont  of  the  said  lands,  or  any 
other  lands,  tenements,  or  hereditaments  Robert  Royse 
might  at  any  time  thereafter  be  possessed  of  or  enti- 
tled to,  with  powers  of  distress  and  entry  upon  the 
said  lands  therein  named,  or  any  other  lands,  tene* 
ments,  or  hereditaments  which  Robert  Royse  should 
at  any  time  thereafter  be  possessed  of  or  entitled  unto. 
And  it  was  theroby  agreed  that  it  should  be  lawful 
for  Robert  Royse  by  deed  or  will  to  give,  grant,  Or 
devise  to,  or  in  trust  for  the  issue  male  of  the  intended 
marriage,  or  to  one  or  more  of  them,  all  the  lands  of 
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BaUinreenick,  or  any  other  lands  he  might  foe  there- 
after possessed  of,  charged  with  the  jointure  and  sub* 
ject  thereto,  to  the  use  of  theiirst  and  other'sons  of 
the  intended,  n^aroage.in  taij  male.  John.  Stack  on 
the  16th  day  of  November,  1819,  obtained  a  judg- 
ment In  the  Court  of  Exchequer  in  Ireland,  against 
Robert  Royse  for  the  sum  of  £6,000,  late  currency. 
John  Stack  died  la  the  year  1827.  His  wife,  Cathe- 
rine Jane,  Stack  proved  his  will;  and  on  the  13th 
of  June*  183?,  she  caused  the  judgment,  to  be  re- 
docketed,  and  to  be  duly  revived  in  Hilary  Term, 
184a  Robert  Royse  was,  ai  the  rendition  of  the 
judgment,  heir-atrlaw  of  his  elder  brother,  Vere  Royse, 
an  idiot,  and  had,  as  the  committee  of  the  estate 
of,  the  idiot,  in  1796,  obtained  a  grant  from  the 
crown  of  the  custody  of  the  idiot's,  estate.  Vera  Royse, 
the  i^U'ott  attained  his  age  of  21  years  in  1792,  and 
tbejeupao,  by.  virtue  of  his  father's  marriage  settle- 
inejat*  dated;7th .  Afiril  1770,  became  seised  of  the 
lands  of>Knockabooly,  situate  in.  the  County  of  Lime- 
rick, and  held  under  the  See  of  Limerick  by  a.  lease 
for  lives  renewable  for  ever.  A  renewal, of  the  latter 
lease,  dated  the  2fcth  of  October,  1801,  was  executed 
by  the  then  Bishop,  of  Limerick*  to  Robert.  Royse,  the 
committee  of  the  idiot,  for  three  lives  therein  named, 
of  whom  Thomas. Royse  is  the  survivor.  By  a, deed 
dated  the  1 8th  of  November,  1819,  Robert  Royse 
exercised  his  power  of  appointment  in  favour  of  Ma 
eldest  son,  Thomas  Royse,  his  heirs  And  -assigns.  Vere 
Royse  .died  in  September,  1839,  and  thereupon,  the 
lands  of  Knocknabooly  descended  to  Robert  Royse. 
By  an  order  bearing  date  the  16th  of.  April,  1841,  the 
receiver  appointed  in  the  matter  of  Garrett  Hugh  Fits 
gerald  against.  Robert  Royse,  was.  extended  to  the 
matter  of  Catherine  Stack's  judgment  over  both  the 
lands  of  BaUinreenick  and  Knocknabooly.  The  re- 
ceiver entered  into  receipt  of  the  rents,  and  applied 
the  same  in  payment  of  head  rents  und  renewal  fines; 
and  of  incumbrances  prior  to  Stack's  Judgment,  the 
entire  amount  of  which  is  now  due.  Robert  Royse 
died  intestate  on  the  1 8th  day  of  April,  1 859,  leaving 
Thomas  Royse,  bis  eldest  son  and  heir  at-law  him  sur- 
viving, who,  without  obtaining  the  leave  of  the  court, 
entered  into  possession  and  receipts  of  the  rents  of  the 
several  lands  over  which  the  receiver  bad  been  ap- 
pointed. Catherine  June  Stack  having  died,  Natha- 
niel Massey  Stack,  the  petitioner  and  appellant,  ob- 
tained administration  with  the  will  annexed  of  the 
goods  unadministered  of  John  Stack,  deceased;  and 
on  the  27th  of  June,  1 860,  he  obtained  a  conditional 
order  to  continue  against  Thomas  Royse,  as  heir-at- 
law  of  said  Robert  Royse,  the  proceedings  instituted 
by  Catherine  Jane  Stack.  The  motion  to  shew  cause 
against  the  conditional  order  came  on  to  be  heard  on 
the  Uth  of  December,  I860,  when  the  Master  of  the 
Rolls  made  an  order  te  the  Mowing  effect:—44  That 
the  motion  do  stand  over  until  the  1st  day  of  next 
Hilary  Term;  and-  it  appearing  to  the  court,  having 
regard  to  the  lease  dated  28th  day  of  October,  1801, 
or  the  freehold  lands  over  which  said  receiver  was 
appointed;  that  petitioner  was  entitled  to  revive  the 
said  judgment  as  against  the  said  freehold  lands,  and 
thereupon  to  issue  an  elegit  against  the  said  lands; 
and  counsel  for  the  said  Thomas  Royse  insisting  that 
petitioner  was  not  entitled  to  revive  the  said' judgment 


or  issue  an  elegit  as  against  said  lands,  it  was  ordered . 
that  your  petitioner  should  be  at  liberty,  tf  sd  advised, 
to  take  the  necessary  proceedings  to  revive  the  said 
judgment  against  the  said  freehold  lands,  and  to  issue 
an  elegit,  without  prejudice  to  the  said  Thomas  Royse 
ilrag  a  cause  petition  to  enforce  the  equity  relied  on 
by  his  counsel  under  the  provision  of  the  deed  of  the 
17th  day  of  if  ay,  1794."  N.  M.  Stack  accordingly 
issued  a  scire  facias  to  revive  the  judgment,  and  ob- 
tained judgment  thereon  against  all  the  parties  defen- 
dants save  Thomas  Royse,  who  relied  on  the  Statute 
of  Limitations.  The  petitioner  thereupon  served  no- 
tice of  motion  in  the  Rolls,  that  as  regarded  the  fee- 
simple  lands  over  which  the  receiver  was  appointed, 
the  cause  shewn  should  be  allowed;  but  that  as  to 
the  freehold  lands,  the  conditional  order  of  the  27th 
day  of  Jane,  1860,  might  be  made  absolute,  and  that 
the  proceedings  might  be  continued.  By  an  order  of 
the  30th  of  April,  1861,  the  motion  was  by  consent 
set  down  »  the  list  of  causes  for  Trinity  Term;  and 
on  the  4th  of  November,  1861,  his  Honor  allowed 
the  cause  shewn  against  the  conditional  order  of  the 
27th  of  Jane,  I860.*  From  this  order  Nathaniel 
Massy  Stack  now  appealed. 

A.  Brewster,  Q.C.  (with  him  R.  R.  Warren,  Q.C., 
and  Exham),  for  Thomas  Royse,  in  support  of  the 
ruling  below. — If  a  man  covenants  to  settle  all  after 
acquired  lands,  those  lands  are  bound  by  that  cove- 
nant in  priority  of  all  debts.  Robert  Royse  became  a 
trustee  for  the  trusts  of  the  settlement  of  1794,  when 
he  acquired  the  freehold  lands  of  Knocknabooly — 
Hardey  v.  Green  (12  Bea.  182);  Wilkinsr.  WHkins 
(4  Jnr.  N.  S.  47) ;  Maclurcdn  v.  Lane  (5  Jur.  N.  S. 
56);  Lewie  v.  Haddock  (8  Ves.  149);  Jones  v. 
Kearney  (1  Dm.  &  War.  159);  Greed  v.  Carey  (7 
tr.  Chan.  Rep.  295).  This  was  a  complete  contract 
by  Robert  Royse,  therefore  the  case  is  not  analogous 
to  those  of  Ennis  v.  Smith,  i}  Jon.  &  Car.  401)  and 
Mornington  v.  Keane  (2  De  6.  &  Jon.  292). 

Serjeant  Sullivan  (with  him  E.  H.  Burroughs  and 
Tudor)  for  Nathaniel  M.  Stack,  the  appellant— The 
effect  of  the  covenant  in  the  settlement  of  1794  was 
to  create  a.  personal  obligation  upon  Robert  Royse  to 
convey  the  after  acquired  lands  when  his  title  to  them 
should  accrue.  That  covenant  creates  no  estates  in 
the  lands— Carleton  v.  Leighton  (3  Mer.  617);  Lyde 
v.  Mynn  (1  M.  eV  K.  683);  Mornington  v.  Keane, 
(supra).  [7  he  Lord  Justice  df  Appeal — Although  the 
covenant  was  merely  personal,  the  lands  were  bound  by 
it.]  Until  the  estates  of  Vere  Royse  fell  in,  Robert 
Royse  could  have  dealt  with  those  lands  as  he  pleased. 
Possession  under  the  Sheriff's  Act  would  appear  to  be 
tantamount  to  possession  nnder  an  digit,  per  Penne- 
father,  B. — Ennis  v.  Smith  (1  Jon  &  Car.  410); 
Jfetca(fe  v.  The  Archbishop  of  York  (1  MyL  &  Cr. 
547);  Fatkiner  v.  O'Brien  (2  B.  &  B.  214);  Antro- 
bus  v.  Smith  (1 2  Ves.  39);  Meek  v.  KettleweU  (1  PhiL 
342);  Holroyd  v.  Marshall  (2  Giff.  382);  affirmed 
on  appeal  (7  Jur.  N.  S.  319). 

lR.  R.  Warren  in  reply. 

April  24th. — The  Lord  Chancellor. — I  am  of 
opinion  that  the  decision  of  the  Master  of  the  Rolls 
sjboold  be  affirmed.     There  is  no  question  here,  as 
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there  was  in  many  of  the  cases,  as  to  the  intention  of 
the  parties  to  the  deed  of  1794.  It  was  clearly  the 
intention  of  all  parties  to  subject  the  after  acquired 
property  to  the  trusts  of  the  deed  of  1794;  therefore, 
the  only  question  for  us  to  consider  is,  can  a  man  by 
a  deed  for  valuable  consideration  bind  after  acquired 
lands.  Now,  the  case  of  Medccdfe  v.  The  Archbishop 
of  York  (I  Myl.  &  Cr.  547),  is  a  very  strong  autho- 
rity as  a  proof  of  how  far  covenants  will  bind  after 
acquired  property;  so  are  the  cases  of  Rowlatt  v. 
Rowlatt  (1  Jac  &  W.  280);  and  of  Meek  v.  Kettle- 
well  (1  Hare,  464).  In  those  cases  the  distinction  is 
taken  between  trusts  actually  created  and  trusts  to 
be  carried  ont  by  a  subsequent  act.  In  Mornington 
v.  Keane  (supra)  there  was  no  absolute  grant  binding 
the  after  acquired  lands  with  the  annuity.  This  ques- 
tion was  very  fully  discussed  in  the  case  of  Creed  v. 
Carey  (7  Ir.  Chan.  Rep.  419);  and  I  am  of  opinion 
that  the  lands  of  Knocknabooly  descended  upon  Ro  • 
bert  Royse  affected  by  the  covenant  contained  in  the 
settlement  of  1794,  and  discharged  of  Mr.  Stack's 
judgment. 

The  Lord  Justice  of  Appeal. — I  agree  with  the 
Lord  Chancellor  that  the  decision  below  should  be 
affirmed.  The  words  of  the  deed  of  1794  are  quite 
sufficient  to  fix  the  after  acquired  lands  of  Knockna- 
looby  with  the  trusts  of  that  deed.  Even  if  there 
were  not  an  express  trust,  a  bill  for  specific  perform- 
ance would  be  sustainable  to  carry  out  the  contract  as 
to  the  after  acquired  lands. 

Appeal  dismissed,  with  costs. 

A*  Brewster*  Q.C,  asked  for  the  costs  of  the  pro- 
ceedings below  as  well  as  those  of  the  appeal. 

Serjeant  Sullivan,  contra. — The  Master  of  the 
Rolls  was  so  dissatisfied  with  the  conduct  of  Thomas 
Royse  in  going  into  possession  in  despite  of  the  re- 
ceiver, and  without  obtaining  an  order  from  this  court 
dismissing  him,  that  he  did  not  give  any  costs.  Were 
it  not  for  the  cases  of  Britton  v.  McDonnell,  and 
Kenny  v.  Clarice  (5  Ir.  Eq.  Rep.  275,  280),  he  would 
have  attached  him.  Mr.  Thomas  Royse  refused  to 
tell  us  under  what  title  he  went  in  possession. 

Thb  Lord  Chancellor. — The  proper  course  for  the 
respondent  would  have  been  to  have  attached  the 
party  who  turned  the  receiver  out  of  possession,  and 
then  let  Mr.  Royse  get  rid  of  of  the  receiver  by  legal 
means.  There  is  no  doubt  that  the  two  cases  cited 
altered  the  old  practice  as  to  parties  going  into  pos- 
session. But  as  one  of  the  "  reasons  for  appeal "  is 
grounded  upon  the  fact  that  the  Master  of  the  Rolls 
did  not  make  the  conditional  order  of  the  27th  of  Juue 
absolute  with  costs,  the  costs  below  are  within  our 
discretion,  and  we  dismiss  the  appeal  with  all  the  costs. 


The  Attorney-General  v.  Dillon — April  24  &  25. 

Will— Construction  of— Charitable  trust— Imposition 
oj ;  by  parol 

This  court  will  execute  a  trust  which  the  devisee  of  a 
testator  has  verbally  promised  to  perform,  when  it 
is  satisfied — 

That  the  intention  of  the  testator  was  clearly  explained 
to  the  devisee, 


That  the  devisee  agreed  to  carry  that  intention  into 

effect, 
And  that,  butjor  such  undertaking  by  the  devisee,  the 

testator  would  not  have  given  his  property  to  the 

devisee. 
This  case  came  before  the  court  upon  an  appeal,  from 
a  decretal  order  of  his  Honor,  the  Master  of  the  Rolls, 
directing  certain  issues  to  be  tried  by  a  jury.     A 
cause  petition,  by  way  of  information  at  the  relation 
of  the  Rev.  Thomas  Mathews,  the  Roman  Catho- 
lic Priest  of  the  parish  of  St.  Mary,  in  the  town 
of  Drogheda,   was  filed  by  the  Attorney- General. 
It  was  stated,   that  the  Rev.  James  O'Brien,  for- 
merly the  Parish  Priest   of  Slane,  in  the  county 
of  Meath,  prior  to  his  death  frequently  informed  the 
Rev.  Thomas  Mathews,  with  whom  he  was  on  terms 
of  great  and  long  intimacy,  that  he  intended  to  be- 
queath a  considerable  portion  of  his  property  to  him 
for  charitable  aud  religious  purposes,  viz.,  £'2000  in 
trust,  to  found  a  convent  of  the  Sisters  of  Mercy,  in 
the  parish  of  St.  Marys9,  Drogheda,  and  £200  to  bo 
distributed  in  charity  amongst  the  poor  of  the  parish 
of  Sydare,  and  £200  amongst  the  poor  of  the  parish 
of  Slane,  in  the  county  of  Meath.     The  Rev.  James 
O'Brien  made  his  will  on  the  22nd  of  September, 
1 849,  and  devised  all  his  real  and  personal  property 
to  his  brother,  the  Rev.  Denis  O'Brien,  P.P.     The 
cause  petition  charged  that  the  testator  had  previously 
informed  the  Rev.  Denis  O'Brien  of  his  intention  as 
to  the  disposal  of  the  sums  of  £2000,  £200,  and 
£200,  and  that  the  Rev.  James  O'Brien  bad  agreed 
to  accept  the  devise  upon  trust  for  those  charitable 
purposes  above  mentioned.    The  cause  petition  and 
the  affidavits  in  support  thereof,  stated  that  the  testa- 
tor having  heard  that  the  Rev.  James  O'Brien  was 
ill,  went  to  visit  the  latter  on  the  22nd  of  September, 
1849,  and  met  at  his  house  Wm.  E  Granger,  and  the 
Rev.  Denis  O'Brien,  that  all  three,  iiVjthe  presence  of 
each  other,  conversed  with  the  testator  about  his  per- 
formance of  the  charitable  intentions  and  objects 
above  mentioned;    wheieupon  the  testator  declared 
that  he  secured  their  fulfilment,  as  he  had  left  all  his 
property  to  the  Rev.  Denis  O'Brien,  charged  with  a 
trust  for  charitable  purposes.    A  conversation  ensued 
between  the  parties  present  in  reference  to  the  will, 
and  as  it  was  not  deemed  sufficiently  distinct  as  to  the 
charitable  objects  and  trusts,  it  was  proposed  to  the 
testator  that  he  should  add  a  codicil  to  his  will,  which 
he  did  in  the  following  terms: — "  I,  James  O'Brien, 
Parish  Priest  of  Slane,  county  Meath,  do  hereby  ratify 
and  confirm  the  above  will,  and  all  and  each  of  the 
provisions,  and  I  also  record  the  fact,  that  I  have  in- 
structed my  said  brother,  the  Rev.  Denis  O'Brien,  in 
whose  integrity  I  confide,  in  the  presence  of  my 
friend  William  Edward  Grainger,  and  the  Rev.  Thos. 
Mathews,  to  make  certain  charitable  disposals  in  cer- 
tain localities  at  his  convenience,  dated  tuis  22nd  day 
of  September,    1842."      It  was  witnessed  by   VV. 
E.  Grainger,  and  Thomas  Mathews,  P.P.      Both  be- 
fore and  after  the  execution  of  the  codicil,  the  testator 
stated  in  the  presence  of  the  above  gentlemen,  that 
his  desire  was  to  leave  the  sums  of  £2000,  £200, 
and  £200,  for  the  charitable  objects  above  mentioned; 
and  the  Rev.  Denis  O'Brien  promised  to  carry  out 
the  testator's  intention*.     The  Rev.  James  O'Brien 
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died  in  the  year  1849,  shortly  after  the  making  of 
this  will  and  codicil.  Upon  his  death,  the  Rev.  Denis 
O'Brien  was  made  Parish  Priest  of  Slane  and  Rath- 
benny,  and  entered  into  possession  of  all  the  real  and  , 
personal  estate  of  his  brother,  the  Rev.  James  O'Brien; 
but  although  frequently  applied  to  by  the  Rev.  Mr. 
Mathews,  the  relator,  he  refused  to  pay  over  the  sum 
of  £2000  to  the  charitable  purpose  above  mentioned. 
The  Rev.  Denis  O'Brien  died  in  the  year  1857,  and 
Anne  Dillon,  the  respondent,  his  sister,  took  out  let- 
ters of  administration  to  the  Rev.  Denis  O'Brien,  and 
having  filed  a  cause  petition  to  administer  his  assets, 
the  Rev.  T.  Mathews  filed  a  charge  in  the  cause, 
claiming  the  above  sums  of  £2000,  £200,  £200; 
but  Master  Murphy  ruled  that  relator  should  establish 
his  rights  by  a  plenary  suit  A  sum  having  been  set 
apart  in  that  suit  to  answer  these  claims,  the  Rev.  T. 
Mathews  filed  this  cause  petition  in  the  name  of  the 
Attorney-General  The  respondent  denied  that  any 
trust  was  created  as  to  the  £2000.  and  alleged  that 
a  discretion  was  given  by  the  codicil  to  the  Rev. 
Denis  O'Brien,  who,  she  believed,  had  expended 
more  than  £200  in  the  parish  of  Slane.  On  the  1 3th 
of  January,  his  Honor,  the  Master  of  the  Rolls,  di- 
rected that  four  issues  should  be  tried  by  a  special 
jury  to  determine,  whether  the  Rev.  James  O'Brien 
had  made  the  alleged  statements  as  to  the  above  sums 
of  money  in  the  presence  of  the  Rev.  Denis  O'Brien, 
the  Rev.  T.  Mathews,  and  W.  E.  Grainger,  and  whe- 
ther the  Rev.  Denis  O'Brien  undertook  to  apply  those 
sums  to  the  charitable  objects  as  alleged.  From  this 
order  the  respondent,  Anne  Dillon  now  appealed  upon 
the  ground  that  his  Honor  should  have  dismissed  the 
cause  petition. 

Serjeant  Sullivan  (with  him  E.  Lawless,  Q.O, 
and  J.  D.  Mathews)  for  the  relator. — If  a  person 
makes  a  promise  to  a  testator,  who  thereupon  makes 
a  present  disposition  of  his  property,  acting  on  the  be- 
lief that  the  person  promising  will  carry  out  those  in- 
tentions, if  the  promise  be  clearly  proved,  equity  will 
hold  it  to  be  binding  upon  the  conscience  of  the  per- 
son who  made  it,  and  will  declare  him  to  be  a  trustee — 
Shorty  v.  Garty  (2  Ir.  Chan,  351,  358);  Russell  v. 
Jackson  (10  Hare,  204). 

The  Solicitor  General  (with  him  A.  HatnW)  for 
Anne  Dillon. — The  Master  of  the  Rolls  was  not  satis- 
fied with  the  evidence  of  the  making  of  the  promise  by 
the  Rev.  D.  O'Brien,  therefore  he  directed  issues.  This 
court  should  be  slow  to  impose  a  trust  created  by  pa- 
rol upon  funds  devised  without  any  allusion  thereto. 
In  Sharry  v.  Oarty  there  was  a  written  promise.  To 
impose  a  trust  created,  as  that  contended  for  here  is, 
is  to  make  a  will  by  parol.  The  codicil  is  too  vague 
in  its  language  to  impose  any  trnst  upon  the  property; 
44  to  make  such  a  trust  mandatory,  there  must  be  a 
complete  withdrawal  of  discretionary  power  from  the 
legatee,  or  there  is  no  trnst  created — Lefroy  v. 
Flood  (4  Ir.  Chan,  R.,  1-11).  Lord  Westbury 
when  Solicitor  General,  laid  it  down  in  his  argument 
in  Lomax  v. Ripley  (3  Sma.  and  Giff.  65),  "  first,  tnat 
it  is -necessary  that  the  purport  and  object  of  the  tes- 
tator should  have  been  clearly  expressed  to  the  lega- 
tee. Secondly,  that  the  legatee  should  have  agreed 
to  carry  iato  effect  such  object  Thirdly  there  must 
be  circumstances  such  as  to  show  that,  but  for  such, 


promise  the  testator  would  not  have  given  the  pro- 
perty to  the  legatee."  The  first  only  of  those  requi- 
sites can  be  contended  for  in  this  case— the  second 
and  third  wanting. 

Edward  Lawless,  Q.C.,  in  reply,  cited  Podmorev. 
Gunning  (7  Sim.,  644),  and  Gray  v.  Gray  (11  Ir. 
Chan.  R-,  218). 

April  28. — Thk  Lord  Chancellor.— In  this  case 
the  propriety  of  an  order  made  by  the  Master  of  the 
Rolls  is  called  in  question.  That  order  (which  cannot 
be  called  a  final  order,  but  rather  an  interlocutory  one) 
directed  certain  issues  to  be  tried  by  a  jury.  The 
object  of  those  issues  was,  that  his  Honor  might  be 
informed  whether  the  precise  facts  existed  to  sustain 
the  case  made  by  that  relator.  From  the  fact  of  his 
Honor  having  suspended  his  decision  until  the  findings 
of  the  jury  were  made  known,  we  must  suppose  that 
he  was  of  opinion  that  there  were  facts  to  warrant 
him  in  directing  the  issues.  The  respondent,  the  Rev. 
Mr.  Mathews,  here  denies  that  there  is  any  doubt  as 
to  the  facts;  and  his  allegation  is,  that  he  has  proved 
the  facts  stated  by  the  Attorney-General  in  his  infor- 
mation— in  other  words,  that  the  evidence  as  given 
was  sufficient  to  establish  the  proposition,  in  further- 
ance of  which  the  Master  of  the  Bolls  directed  the  is- 
sues. I  am  of  opinion  that  the  evidence  in  the  cause 
was  quite  sufficieut  without  the  aid  of  the  findings  of 
a  jury.  The  allegations  of  the  relator  are  substan- 
tially the  following: — That  the  Rev.  James  O'Brien, 
at  the  time  that  he  was  making  his  will,  expressed 
his  intention  to  devote  a  portion  of  his  property  to 
charitable  purposes;  a  certain  sum  to  be  given  to- 
wards the  founding  of  a  convent  of  the  Sisters  of 
-Mercy  in  Drogheda— other  sums  to  be  given  to  the 
poor  in  certain  parishes;  that  the  testator  made  his 
will  without  inserting  therein  any  such  provisions,  but 
giving  all  his  property  to  his  brother,  the  Rev.  Denis 
O'Brien,  not  as  executor,  bat  as  residuary  legatee; 
that  after  the  making  of  the  will,  a  conversation  took 
place  between  the  testator,  the  Rev.  Thomas  Mathews, 
the  relator,  and  Mr.  Grainger,  a  friend  of  all  the  par- 
ties, a  resident  in  the  Rev.  James  O'Brien's  parish, 
and  a  gentleman  of  position  in  that  county;  that  that 
conversation  turned  upon  the  omission  of  the  objects 
of  the  testator's  charity  from  the  will,  whereupon  the 
testator  said  in  the  presence  of  the  Rev.  Denis  O'Brien, 
that  the  latter  had  undertaken  to  carry  out  his  inten- 
tions. Had  the  matter  rested  there,  we  would  have 
a  communication  imposing  a  trust  upon  part  of  the 
property,  and  an  express  admission  of  that  trust  by 
the  legatee.  Bat  the  argument  of  the  counsel  for  the 
appellant  went  principally  to  show  that  the  issues 
were  necessary,  in  consequence  of  the  evidence  being 
vague  and  inconsistent — in  other  words,  that  the 
court  would  require  the  assistance  of  the  jury  to  see 
whether  the  allegations  of  the  relator  were  made  out. 
That  argument  was  merely,  however,  as  to  whether 
there  shoald  be  issues  or  not.  We  now  come  to  the 
evidence  in  the  cause,  and  in  my  opinion  it  is  perfectly 
clear  and  satisfactory.  In  the  first  place  we  have  the 
affidavit  made  by  Mr.  Grainger.  Then  it  is.  said  that 
Mr.  Grainger  admitted  to  some  one,  that  prior  to  his 
making  his  affidavit,  his  memory  was  refreshed.  Now, 
the  fact  of  a  man's  mind  being  refreshed  aa  to  the 
details  of  an  occurrence  already  firmly  imprinted  on 
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his  mind,  does  not,  in  my  opinion,  invalidate  that 
man's  testimony,  as  he  does  not  give  his  evidence 
carelessly  or  recklessly.     Then  we  have  the  affidavit 
made  by  the  Rev.  Mr.  Mathews,  bnt,  in  my  opinion, 
whether  the  money  was  to  be  expended  by  the  Rev. 
Denis  O'Brien  or  the  Rev.  Mr.  Mathews,  makes  no 
difference.    Then  it  was  said  that  the  poor  generally 
were  to  be  the  objects  of  the  testator's  bounty,. and 
that  this  sum  of  £2,000  was  not  given  for  a  definite 
purpose.    Now,  the  testator  appears  to  have  had  a 
very  great  dread  of  that  body  of  gentlemen  called  the 
Commissioners  of  Charitable  Donations  and  Bequests, 
and,  therefore,  I  can  well  understand  his  being  very 
unwilling  to  define  the  charitable  purposes  to  which 
he  wished  certain  portions  of  his  property  to  be  de- 
voted.    His  saying  that  he  had  told  his  brother,  the 
Rev.  Denis  O'Brien,  what  his  intentions  were,  and 
that  the  latter  had  promised  faithfully  to  execute 
them,  was  very  natural     Therefore,  looking  at  the 
whole  of  this  case,  I  see  no  reason,  to  doubt  the  accu- 
racy of  Mr.  Grainger  and  of  the  Rev.  Mr.  Mathews,  nor, 
why  this  case  should  be  sent  any  further.     The  au- 
thorities are  clear  upon  this  question,  and  this  case 
comes  within  them,  without  enlarging  the  doctrine 
there  laid  down,  which  would  be  unadvisable.      In 
Russell  r.  Jackson  (10  Hare,  211),  I  find  Vice- 
Chancellor  Page  Wood,  after  adverting  to  the  facts 
of  the  case,  saying,  "  Does  not  that  amount  to  an 
undertaking — a  promise  on  their  part  to  carry  out 
the  intentions  which  the  testator  had  expressed  in  his 
will?    The  tine  test  of  the  answer  to  the  question  is 
this,  would  the  testator  have  left  his  property  to  the 
defendants,  if  the  defendants  had  stated  in  answer  to 
that  question  that  they  would  not  cany  out  the  dis- 
position which  the  testator  intended  to  effect  by  means 
of  the  trust  which  he  had  declared  in  the  instructions? 
No  one  can  danbt that  If  those  defendants  had  stated 
that  they  would  not  carry  out  the  inteutions  of  this 
testator,  this  disposition  in  their  favour  would  not 
have  been  found  in  this  will."  Those  observations  are 
quoted  with  approbation  by  Vice- Chancellor  Page 
Wood,  in  Watigrave  v.  Jebbs  (2  Kay  &  J.,  321), 
where  he  gives  his  version  of  the  doctrine  laid  down 
in  Russell  v.  Jackson  in  these  words — "  Where  a 
person,  knowing  that  a  testator,  in  making  a  disposi- 
tion in  his  favour,  intends  it  to  be  applied  for  pur- 
poses other  than  his  own  benefit,  either  expressly 
promises,  or  by  silence  implies,  that  he  will  carry  the 
testator's  intention  into  effect,  and  the  property  is  left 
to  him  on  the  faith  of  that  promise  or  undertaking,  it 
is  in  effect  a  case  of  trust;  and  the  court  will  not  allow 
the  devisee  to  set  up  the  Statute  of  Frauds,  or  rather  I 
the  Statute  of  Wills,  by  which  the  Statute  of  Frauds  ] 
is  now,  in  this  respect,  superseded;  and  for  this  rea- 
son, that  the  devisee,  by  his  conduct,  has  induced  the 
testator  to  leave  him  his  property.     And  as  Lord 
Justice  Turner  says,  in  Russell  v.  Jackson  (sup.) 
"  No  one  can  doubt  that  if  the  devisee  had  stated  that 
he  would  not  carry  into  effect  the  intentions  of  the 
testator,  the  disposition  in  his  favour  would  not  have 
been  fonnd  in  the  wuV'    I  do  not  see  how  this  doc- 
trine could  be  carried  farther  than  that.     Warren  v. 
RudaU  (1  Johnson  &  H.,   1),  is  to  the  same  effect 
We  were  referred  to  the  elaborate  argument  of  the 
present  Lord  Westbnry,  when  Solicitor-General,  in 


Loman  v.  Ripley  (3  Sma.  &  Gift,  48).  All  that 
argument  goes  to  show,  that,  to  impress  funds  with 
such  a  trust,  it  must  be  proved,  that  there  was  an  ex- 
press contract  between  the  testator  and  the  devisee. 
I  do  not  understand  that  part  of  his  argument  in 
which  he  contends  that,  after  the  death  of  the  devisee, 
the  trusts  cannot  be  carried  out.  I  cannot  see  any- 
thing to  prevent  the  execution  of  trusts  in  such  a 
case.  Then  it  was  said  that  the  codicil  fixed  a  cha- 
ritable trust  upon  the  property  in  question,  and  that 
this  court  cannot  interfere.  In  support  of  that  argu- 
ment, Lewin  on  Trusts  was  cited;  but  there  is  no 
case  in  support  of  such  a  doctrine.  The  codicil  merely 
comes  to  this,  that  after  the  conversation,  which  took 
place  subsequent  to  the  execution  of  the  Rev.  James 
O'Brien's  will,  the  parties  present  thought  it  necessary 
to  make  some  allusion  to  the  subject  of  their  conver- 
sation, and  that  the  codicil  does,  not  by  imposing  any 
trust  upon  the  property,  but  by  (independently  of  the 
will)  reciting  the  fact  of  the  Rev.  Denis  O'Brien  hav- 
ing undertaken  to  carry  out  his  brother's  wishes  and 
directions.  The  same  view  is  taken  by  Mr.  Jarman, 
in  his  Treatise  on  Wills  (438),  when  speaking  of  the 
effect  of  recitals,  and  his  observations  amount  to  this, 
that  where  mention  is  made  of  certain  funds  in  a  will, 
but  by  the  will  the  funds  are  not  clothed  with  any 
trust,  if  there  be  a  recital  of  a  trust  in  reference  to 
those  funds,  this  court  will  clothe  the  funds  with  that 
trust  when  the  latter  has  been  made  out  to  its  satis- 
faction. I  am  of  opinion  that  the  relator  is  entitled 
to  a  decree;  we  may  either  declare  the  sum  of  £2,000 
well  charged  on  the  property  of  the  Rev.  Denis 
O'Brien,  or  we  may  send  back  the  case  to  the  Mas- 
ter with  a  direction.  The  Attorney-General  is  of 
course  entitled  to  an  account  of  the  expenditure  of 
those  two  sums  of  £200  each;  but  perhaps  he  will 
not  think  it  worth  his  while  to  insist  <upon  it,  as  ad- 
mittedly the  Rev.  Denis  O'Brien  expended  large  sums 
in  charity.  Interest  upon  the  £2000  should  be  com- 
puted only  from  the  death  of  the  Rev.  Denis  O'Brien. 
For  by  the  terms  of  the  codicil,  he  was  to  lay  out  the 
monies  in  question  "  at  his  convenience,"  tie.,  he  had 
the  whole  period  of  his  life  to  expend  them*  As  there 
was  a  snm  set  apart  in  the  cause  of  Dillon  v.  O'Brien 
to  meet  this  demand,  that  fund  must  bear  the  relator's 
costs. 

Thr  Lord  Justice  or  Appeal. — I  am  of  the  same 
opinion  as  the  Lord  Chancellor.    The  question  for  us 
to  determine  is,   whether  the  Master  of  the  Rolls 
rightly  decided  that  issues  should  be  sent  to  a  jury  in 
this  case,  or  whether,  without  any  further  Inquiry,  he 
ought  to  have  determined  the  rights  of  the  parties. 
Of  the  legality  of  the  trusts  imposed  by  the  Rev. 
James  O'Brien  upon  part  of  his  property,  there  can 
be  no  donbt;  nor  is  there  any  doubt  but  that  if  the 
Rev.  Denis  O'Brien  promised  the  testator  to  carry  ont 
those  trusts,  he  can  be  compelled  by  this  court  to 
perform  them.      The  question  then  is,  did  the  Rev. 
Denis  O'Brien  knowingly  promise  to  undertake  the 
trusts  imposed  upon  him  by  his  brother?     If  he  did, 
the  case  of  Moss  v.  Cooper  (1  Johnson  &  H.,  352), 
is  a  strong  authority.     At  page  370,  Vice-Chancellor 
Page  Wood  says,  "  It  was  argued  that  anyone  might 
be  deprived  of  the  benefit  of  a  legacy  given  absolutely 
to  him,  if  a  trust  could  be  fastened  upon  him  by  some 
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person,  wholly  without  authority,  stating  to  him  that 
the  gift  was  intended  to  be  upon  a  trust.  Bat  I  Ap- 
prehend that  the  answer  to  this  argument  is,  that,  to 
bring  about  such  a  result,  it  is  necessary  to  show  that 
the  testator  really  had  the  intention  imputed  to  him." 
The  argument  of  the  Solicitor- General  was,  that  as 
the  objects  of  the  testator's  benevolence  depended 
upon  the  discretion  of  the  Rev.  Denis  O'Brien,  the 
charity  failed.  Snch  is  the  doctrine  laid  down  in 
Morrice  v.  The  Bishop  of  Durham  (10  Vea^  524). 
"  If  a  testator  expressly  says  he  gives  upon  trust,  and 
says  no  more,  it  has  been  long  established  that  the 
next  of  kin  will  take."  Here,  however,  the  trusts  are 
expressed  and  capable  of  execution.  They  are  clearly 
expressed  in  Mr.  Grainger's  affidavit.  It  has  been 
urged  as  an  objection  to  that  affidavit,  that  it  was 
made  twelve  years  after  the  occurrrence  deposed  to 
took  place;  but  no  one  has  ventured  to  charge  Mr. 
Grainger  with  misrepresentation ;  therefore,  we  have 
no  alternative  but  to  receive  his  affidavit.  If  Mr. 
Grainger's  statement  be  false,  it  must  be  so  delibe- 
rately. But  the  language  of  the  codicil  corroborates 
Mr.  Grainger,  and  confirms  the  will  I  will  merely 
advert  to  the  following  passages  in  Mr.  Grainger's 
affidavit  He  says  "  that  he  had  been  present  at  the 
house  of  the  said  Rev.  James  O'Brien  in  company  with 
the  late  Rev.  Denis  O'Brien,  bis  brother,  and  the  Rev. 
Thomas  Mathews,  parish  priest  of  St  Mary's,  Drog- 
heda,  on  or  about  the  22nd  day  of  September,  1849, 
and  that  a  conversation  had  ensued  between  the  seve- 
ral parties  in  reference  to  the  will  of  the  Rev.  James 
O'Brien,  and  that  as  the  will  was  not  deemed  suffi- 
ciently distiuct  as  to  the  charitable  objects  and  the 
trusts  undertaken  by  the  Rev.  Denis  O'Brien,  it  had 
been  proposed  as  necessary  to  add  a  codicil  to  said 
will ;  and  he  further  said  that  immediately  before  and 
after  the  execution  of  said  codicil  the  said  Rev.  James 
O'Brien  stated,  in  the  presence  of  this  deponent,  and 
in  the  presence  of  the  said  Rev.  Denis  O'Brien,  and 
said  Rev.  Thomas  Mathews,  his  will  and  desire  to 
leave  "the  sums  in  question  to  the  respective  charities,' 
and  that  he,  the  said  Rev.  James  O'Brien,  executed 
the  codicil  accordingly.  And  deponent  further  said, 
that  the  several  sums  for  the  several  localities  were 
those  expressly  intended  by  said  Rev.  James  O'Brien, 
as  the  charitable  objects  alluded  to  in  the  codicil  of 
his  will,  and  that  the  said  Rev.  Denis  O'Brien  under- 
took to  carry  out  said  trusts."  There  is  no  room  left 
for  doubt  in  this  case.  As  to  the  Rev.  Mr.  Mathews, 
be  cannot  throw  any  light  upon  the  case.  I  agree 
with  the  Lord  Chancellor  in  Jus  ahserrations  as  to  the 
interest,  &c 

Declare  the  sum  of  £2.000,  with  in- 
terest from  the  death  of  the  Rev.  D. 
O'Brien,  well  charged  upon  the 
personal  property  of  the  Rev.  D. 
O'Brien.  Costs  of  the  appeal  to  be 
paid  out  of  the  fund.  Reserve  the 
question  of  the  costs  in  Mathews  v. 
Dillon,  and  Dillon  v.  O'Brien. 


[Before  the  Lord  Chancellor,  the  Lord  Justice 
of  Appeal,  and  Mb.  Justice  Christian.] 

Pioott  v.  Dunns. — May  15. 
The  decision  of  the  Lord  Chancellor  in  this  case  (4 
Irish  Jurist,  N.S.  194)  was  affirmed  by  this  eoort 


Court  of  €t)amtvih 

[Reported  by  Chvl«  H.  Foot,  E«) ,  Barrister.at.Lnr.] 

Anderson  v.  Heron. — Jan!  25,  28. 

Power — Construction  of— WhHher  power  of  leasing 
be  warranted  by. 

By  a  marriage  settlement,   dated  the  13th  of  May, 
1801,  William  Vernon  conveyed  to  trustees  a  honse 
and  garden  situated  in  the  town  'of  Sligo,  which  be 
held  under  a  lease  for  lives,  with  a  covenant  for  per- 
petual renewal,  in  trust,  for  himself  for  life,  and  after 
his  decease  "  to  the  use  of  all  and  every  the  child  or 
children  of  the  body  of  the  said  William  Vernon  by 
the  said  Jane  Daly,  his  intended  wife,  to  be  begotten, 
for  such  estate  and  estates,  in  such  parts  and  shares, 
and  proportions,  manner  and  form,  and  subject  to 
such  provisoes,  restrictions,  and  limitations,  and  with 
such  remainders  over  as  the  said  William  Vernon  at 
any  time  or  times  hereafter  by  any  deed  or  deeds,  in- 
strument or  instruments  in  writing,  with  or  without 
power  of  reservation,  to  be  sealed  and  delivered  by 
him  in  the  presence  of,  and  to  be  attested  by,  two  or 
more  credible  witnesses,  or  by  his  last  will  and  testa- 
ment in  writing,  or  any  writing  purporting  to  be  his  last 
will  and  testament,  to  be  signed  and  published  by  him 
in  the  presence  of  and  attested  by  three  or  more  cre- 
dible witnesses,  shall  limit,  direct,  or  appoint;  and  ia 
default  of  any  such  limitation,  direction,  or  appoint- 
ment, and  in  the  meantime,  and  until  such  direction, 
limitation,  or  appointment  where  the  same  shall  hap- 
pen not  to  be  a  complete  and  entire  appointment  of 
the  whole  estate  and  interest  of  and  in  all  and  singu- 
lar the  lands,  houses,  hereditaments,  and  premises 
hereby  granted  and  released,  or  intended  so  to  be,  to 
the  use  of  all  and  every  the  child  and  children  of  the 
body  of  the  said  Jane  Daly  by  the  said  William  Ver- 
non, to  be  begotten  equally,  to  be  divided  between  or 
among  them,  of  more  than  one  share  and  snare  alike, 
and  they  to  take  as  tenants  in  common,  and  of  the 
several  and  respective  heirs  of  the  body  and  bodies  of 
all  and  every  such  child  and  children  lawfully  issuing  " 
And  in  case  of  the  death  of  any  child  without  issue, 
his  share  was  to  go  over  equally  amongst  the  survi- 
vors; and  if  but  one  child  to  that  child,  remainder  to 
the  right  heirs  of  William  Vernon.     There  was  issue 
of  the  marriage  four  sons  and  five  daughters.    Lau~ 
rence  Vernon,  the  eldest  son,  attained   the  age  of 
twenty-one  years  on  the  2nd  of  April,  1833.    By  a 
deed  of  that  date,  purporting  to  be  in  exercise  of  the 
above  power,  William  Vernon  appointed  the  premises 
in  the  town  of  Sligo,  from  and  after  his  own  decease, 
to  the  use  and  behoof  of  the  said  Laurence  Vernon 
and  his  assigns  for  ever,  during  the  term  of  his  natu- 
ral life,  and  from  and  after  his  decease  to  the  use  of 
the  issue  of  his  body  lawfully  to  be  begotten  upon  the 
body  of  any  wife  which  he  may  marry,  in  such  man* 
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tier,  shares,  and  proportions  as  he  shall  appoint,  and 
-  in  default  of  such  appointment  then  to  snch  issne  share 
and  share  alike;  and  if  bat  one  child,  then  to  such 
one  child     And  ia  case  the  said  Laurence  Vernon 
shall  happen  to  die  without  issue,  to  be  by  him  law- 
fully begotten,  then  and  in  such  case  that  all  the  said 
lands,  tenements,  hereditaments,  and  premises  so  by 
these  presents  appointed  to  the  said  Laurence  Vernon 
shall  from  and  after  his  decease  go  to  and  be  held  and 
enjoyed  by  bis  brother,  James  Daly  Vernon  for  and 
during  the  term  of  bis  natural  life,  and  from  and  after 
his  decease  to  the  nse  of  the  issue  of  his  body  law- 
fnily  to  be  begotten  upon  any  wife  which  he  may 
marry,  in  such  shares  and  proportions  as  he  shall  ap- 
point; and  iu  default  of  such  appointment,  then  to 
such  tome,  share  and  share,  alike  of  more  than  one; 
and  if  but  one,  then  to  such  child.9'     In  case  both 
Laurence  and  James  Daly  Vernon  died  without  issue, 
their  father  appointed  the  premises  to  two  of  their 
aistcrs  as  tenants  in -common.   The  above  deed  of  ap- 
pointment contained    the    following    declaration: — 
**  And  it  is  hereby  declared  and  agreed  that  the  said 
Laurence  Vernon  and  James  Daly  Vernon  respectively 
shall  have  full  power  of  making  leases  of  any  part  or 
parts  of  the  said  lands  or  premises  for  any  term  of 
lives,  or  years,  lives  and  years,  concurrent  with  or 
without  a  covenant  for  perpetual  renewal,  reserving, 
however,  the  full  improved  yearly  value  at  the  time  of 
making  such  lease  or  leasee  without  taking  any  fine  or 
consideration  for  the  same.    And  it  is  hereby  also  de- 
clared and  agreed  that  it  shall  and  may  be  lawful  to 
and  for  the  said  Laurence  to  charge  and  encumber  all 
and  singular  the  said  hereby  appointed  lands,  tene- 
ments and  premises  with  any  sum  not  exceeding  the 
snm  of  £60  yearly,  as  and  for  a  jointure  for  any  wife 
he  may  hereafter  marry,  or  with  any  sum  by  way  of 
jointure  not  exceeding  £8  by  the  year  for  every  £100 
which  he  shall  actually  receive  as  a  portion  with  snch 
wife."     In  his  will  dated  the  31st  of  January,  1840, 
William  Vernon  recited  the  fact  of  the  appointment 
to  Laurence,  and  charged  the  land  appointed,  as  well 
as   other  lands  devised  to  Laurence,  with   a  rent- 
charge.     William  Vernon  died  in  the  year  1847, 
whereupon  lAurence,  who  never  married,  entered  into 
possession  of  the  appointed  premises,  and  so  conti- 
nued up  to  his  death,  which  took  place  on  the  9th  of 
August,  1849.    On  the  10th  of  January,  1853,  a 
fee  farm  grant  of  the  premises  appointed  by  the  deed 
of  1 833,  was  made  to  James  Daly  Vernon,  then  in 
poscsesjion,  by  the  owner  of  the  reversion.    By  a  deed 
dated  the  15th  of  October,  1861,  James  Daly  Vernon, 
in  exercise  of  the  leasing  power  contained  in  the  deed 
of  1 833,  demised  a  plot  of  ground  in  the  town  of 
Sligo,  portion  of  the  premUes  so  appointed,  to  Char- 
les Anderson,  the  petitioner,  for  the  term  of  three 
lives,  with  a  covenant  for  perpetual  renewal     By  a 
letter  dated  the  15th  of  May,  1861,  the  Ulster  Bank- 
ing Company,  through  Mr.   Heron,  the  respondent, 
their  registered  public  officer,  proposed  to  purchase 
from  the  petitioner  his  interest  under  the  lease  of 
1861,  in  case  he  could  make  out  a  good  title.     The 
petitioner  accepted  the  proposal     Upon  the  abstract  of 
title  to  the  premises  being  furnished  to  the  solicitor 
lor  the  Ulster  Banking  Company,  it  was  objected  that 
the  deed  of  appointment  of  1833  was  void,  as  not 


being  within  the  scope  of  the  power  reserved  to  Wil- 
liam Vernon  in  the  settlement  of  1801,  and  conse- 
quently that  the  lease  from  James  Daly  Vernon  to  the 
petitioner  was  void.  Mr.  Anderson  now  filed  his 
cause  petition  for  specific  performance  of  the  agree* 
ment. 

Sergeant  Sullivan  (with  him  F.  Walsh,  Q.C.,  and 
E.  S.  Dix)  for  the  petitioner,  contended  that  the 
leasing  power  in  the  deed  of  1833,  was  within  the 
scope  of  the  power  of  appointment  created  by  the  deed 
of  \%0\—Evers  v.  Challis  (7  Ho.  of  Lo.  Cas.  531). 

The  Solicitor- General  (with  him  A.  Brewster, 
Q.C.),  contra — contended  that  the  leasing  was  not 
warranted  by  the  power,  and  cited  Doe  d.  Oilman  v. 
Elvery  (4  East.  313);  Crompe  v.  Barrow  (4  Ves. 
681);  Bridewell  v.  Elwes  (1  Eas.  442,  aud  7  Ves. 
33*2);  Crozierv.  Crozier  (3  Dm.  &  War.  353,  370); 
Phipson  v.  Tui  ner  (9  Sim.  227) ;  Bray  v.  Hammers- 
ley  (3  Sim.  513);  Rickets  v.  Lo/tus  (4  Y.  &  Coll 
519);  Sug.  on  Powers,  8th  ed.  54-6,  s.  2. 

Jan.  28. — Upon  this  day  the  Lord  Chancellor 
said,  that  on  the  whole  of  the  case  he  was  of  opinion 
that  the  case  came  withiu  the  principle  of  Crompe  v. 
Barrow  (4 -Ves.  J.  681);  that  the  appointment  of 
1833  was  iu  excess  of  the  power;  and  he  dismissed 
the  petition  with  costs. 


Court  of  &uetn'0  JSntrf)* 

CEUporUd  by  William  WoodJock,  Em).,  Bantatv.at.UwJ 

Slater  v.  Trimble — Slater  v.  Lknnon. 

Nov.  23,  25,  1862. 

Ejectment— Infancy — Lease — Confirmation, 

A~>  while  an  infant,  made  a  lease  to  B.  Subsequently, 
and  while  A.  continued  an  infant,  a  demand  of 
possession  was  made,  and  an  ejectment  brought,  by 
A.  by  C,  his  next  friend.  Before  the  trial  of  the 
ejectment  A .  attained  his  age  of  21  years,  and  made 
a  lease  of  the  lands  to  C.  Subsequently,  and  still 
before  the  trial,  A.  received  rent  from  B.,  and  exe- 
cuted a  confirmation  of  his  lease.  At  the  trial,  on 
this  state  of  facts,  a  verdict  was  directed  for  the  de- 
fendant, and  the  verdict  was  upheld  by  the  Court 

The  facts  of  these  cases,  which  were  identical  in  their 
nature,  sufficiently  appear  from  the  judgments.  The 
cases  came  before  the  court  upon  motions  to  set  aside 
verdicts  had  for  the  defendants  at  the  Longford  Sum- 
mer Assizes  for  1861. 

Serjeant  Armstrong,  M'Donough,  Q.O,  and  Dowse, 
appeared  for  the  plaintiff. 

J.  Brooke,  Q.C^  MCausland,  Q  C,  and  /.  Rich- 
ardson, for  the  defendants. 

The  following  authorities  were  cited: — 2nd  Inst., 
673;  Id.  3806;  Fitzherbert,  N.  B.,  202;  Zouvh  v. 
Parsons  (3rd  Bur.  1794);  Thrustout  v.  Bray  (2nd 
Str.  103c);  Doe  v.  Rouse  (1  Ell.  &  Bl.  419);  Doe 
v.  Black  (3rd  Camp.  447);  Eyan  v.  Lauder  (9  Ir. 
C.  L.);  Maddon  v.  White  (2  T.  11.  159);  4  Bac. 
Abr.  374;  Thornton  v.  Flingworth  (2  B.  &  Cr. 
8*25);  Littleton,  s.  259;  Chambers  on  Infancy,  433, 
440;  Kiston  v.  Elliott  (2  Bulst.  69);  Ketley's  Cane 
(Bro*nl.  120);  Ketsey's  Case  (Cro.  Jac  320);  The 
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person,  wholly  without  authority,  stating  to  him  that 
the  gift  was  intended  to  be  upon  a  trust.  Bat  I  Ap- 
prehend that  the  answer  to  this  argument  is,  that,  to 
bring  about  snch  a  result,  it  is  necessary  to  show  that 
the  testator  really  had  the  intention  imputed  to  him." 
The  argument  of  the  Solicitor- General  was,  that  as 
the  objects  of  the  testator's  benevolence  depended 
upon  the  discretion  of  the  Rev.  Denis  O'Brien,  the 
charity  failed.  Such  is  the  doctrine  laid  down  in 
Morrict  v.  The  Bishop  of  Durham  (10  Vea.,  524). 
"  If  a  testator  expressly  says  he  gives  upon  trust,  and 
says  no  more,  it  has  been  long  established  that  the 
next  of  kin  will  take."  Here,  however,  the  trusts  are 
expressed  and  capable  of  execution.  They  are  clearly 
expressed  in  Mr.  Grainger's  affidavit.  It  has  been 
urged  as  an  objection  to  that  affidavit,  that  it  was 
made  twelve  years  after  the  occurrence  deposed  to 
took  place;  but  no  one  has  ventured  to  charge  Mr. 
Grainger  with  misrepresentation ;  therefore,  we  have 
no  alternative  but  to  receive  his  affidavit  If  Mr, 
Grainger's  statement  be  false,  it  must  be  so  delibe- 
rately. But  the  language  of  the  codicil  corroborates 
Mr.  Grainger,  and  confirms  the  will  I  will  merely 
advert  to  the  following  passages  in  Mr.  Grainger's 
affidavit.  He  says  "  that  he  had  been  present  at  the 
house  of  the  said  Rev.  James  O'Brien  in  company  with 
the  late  Rev.  Denis  O'Brien,  his  brother,  and  the  Rev. 
Thomas  Mathews,  parish  priest  of  St.  Mary's,  Drog- 
heda,  on  or  about  the  22nd  day  of  September,  1849, 
and  that  a  conversation  had  ensued  between  the  seve- 
ral parties  in  reference  to  the  will  of  the  Rev.  James 
O'Brien,  and  that  as  the  will  was  not  deemed  suffi- 
ciently distinct  as  to  the  charitable  objects  and  the 
trusts  undertaken  by  the  Rev.  Denis  O'Brien,  it  had 
been  proposed  as  necessary  to  add  a  codicil  to  said 
will;  and  he  further  said  that  immediately  before  and 
after  the  execution  of  said  codicil  the  said  Rev.  James 
O'Brien  stated,  in  the  presence  of  this  deponent,  and 
in  the  presence  of  the  said  Rev.  Denis  O'Brien,  and 
said  Rev.  Thomas  Mathews,  his  will  and  desire  to 
leave  "the  sums  in  question  to  the  respective  charities,' 
and  that  he,  the  said  Rev.  James  O'Brien,  executed 
the  codicil  accordingly.  And  deponent  further  said, 
that  the  several  sums  for  the  several  localities  were 
those  expressly  intended  by  said  Rev.  James  O'Brien, 
as  the  charitable  objects  alluded  to  in  the  codicil  of 
his  will,  and  that  the  said  Rev.  Denis  O'Brien  under- 
took to  carry  out  said  trusts."  There  is  no  room  left 
for  doubt  in  this  case.  As  to  the  Rev.  Mr.  Mathews, 
be  cannot  throw  any  light  upon  the  case.  I  agree 
with  the  Lord  Chancellor  m  hiaahservations  as  to  the 
interest,  &c 

Declare  the  sum  of  £2.000,  with  in- 
terest from  the  death  of  the  Rev.  D. 
O'Brien,  well  charged  upon  the 
personal  property  of  the  Rev.  D. 
O'Brien.  Costs  of  the  appeal  to  be 
paid  out  of  the  fund.  Reserve  the 
question  of  the  costs  in  Mathews  v. 
Dillon,  and  Dillon  v.  O'Brien* 


[Before  the  Lord  Chancellor,  the  Lord  Justice 
of  Appeal,  and  Mr.  Justice  Christian.  J 

Pioott  v.  Dunne. — May  15. 
The  decision  of  the  Lord  Chancellor  in  this  case  (4 
Irish  Jurist,  N.S.  194)  was  affirmed  by  this  court 


Court  of  €t)amtv\h 

[Reported  by  Charles  H.  Foot,  E»q ,  Barriiter.at.LBir.] 

Anderson  v.  Heron. — Jan!  25,  28. 

Power — Construction  of— Whrther  power  of  leasing 
be  warranted  by. 

By  a  marriage  settlement,  dated  the  13th  of  Mar, 
1801,  William  Vernon  conveyed  to  trustees  a  honse 
and  garden  situated  in  the  town  'of  Sligo,  which  he 
held  under  a  lease  for  lives,  with  a  covenant  for  per- 
petual renewal,  in  trust,  for  himself  for  life,  and  after 
his  decease  "  to  the  use  of  all  and  every  the  child  or 
children  of  the  body  of  the  said  William  Vernon  by 
the  said  Jane  Daly,  his  intended  wife,  to  be  begotten, 
for  such  estate  and  estates,  in  such  parts  and  shares, 
and  proportions,  manner  and  form,  and  subject  to 
such  provisoes,  restrictions,  and  limitations,  and  with 
such  remainders  over  as  the  said  William  Vernon  at 
any  time  or  times  hereafter  by  any  deed  or  deeds,  in- 
strument or  instruments  in  writing,  with  or  without 
power  of  reservation,  to  be  sealed  and  delivered  by 
him  in  the  presence  of,  and  to  be  attested  by,  two  or 
more  credible  witnesses,  or  by  his  last  will  and  testa- 
ment in  writing,  or  any  writing  purporting  to  be  his  last 
will  and  testament,  to  be  signed  and  published  by  him 
in  the  presence  of  and  attested  by  three  or  more  cre- 
dible witnesses,  shall  limit,  direct,  or  appoint;  and  in 
default  of  auy  such  limitation,  direction,  or  appoint- 
ment, and  in  the  meantime,  and  until  such  direction, 
limitation,  or  appointment  where  the  same  shall  hap- 
pen not  to  be  a  complete  and  entire  appointment  of 
the  whole  estate  and  interest  of  and  in  all  and  singu- 
lar the  lands,  houses,  hereditaments,  and  premises 
hereby  granted  and  released,  or  intended  so  to  be,  to 
the  use  of  all  and  every  the  child  and  children  of  the 
body  of  the  said  Jane  Daly  by  the  said  William  Ver- 
non, to  be  begotten  equally,  to  be  divided  between  or 
among  them,  of  more  than  one  share  and  snare  alike, 
and  they  to  take  as  tenants  in  common,  and  of  the 
several  and  respective  heirs  of  the  body  and  bodies  of 
all  and  every  such  child  and  children  lawfully  issuing." 
And  in  case  of  the  death  of  any  child  without  issue, 
his  share  was  to  go  over  equally  amongst  the  survi- 
vors; and  if  but  one  child  to  that  child,  remainder  to 
the  right  heirs  of  William  Vernon.  There  was  issue 
of  the  marriage  four  sons  and  five  daughters.  La°~ 
rence  Vernon,  the  eldest  son,  attained  the  age  of 
twenty-one  years  on  the  2nd  of  April,  1833.  By  » 
deed  of  that  date,  purporting  to  be  in  exercise  of  the 
above  power,  William  Vernon  appointed  the  premises 
in  the  town  of  Sligo,  from  and  after  his  own  decease, 
to  the  use  and  behoof  of  the  said  Laurence  Vernon 
and  his  assigns  for  ever,  during  the  term  of  his  natn- 
ral  life,  and  from  and  after  his  decease  to  the  use  of 
the  issue  of  his  body  lawfully  to  be  begotten  upon  the 
body  of  any  wife  which  he  may  marry,  in  such  man- 
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tier,  stores,  and  proportions  as  he  shall  appoint,  and 
in  default  of  such  appointment  then  to  snch  issue  share 
and  share  alike;  and  if  bnt  one  child,  then  to  such 
one  child.  And  in  case  the  said  Laurence  Vernon 
shall  happen  to  die  without  issue,  to  be  by  him  law- 
fully begotten,  then  and  in  such  case  that  all  the  said 
lands,  tenements,  hereditaments,  and  premises  so  by 
these  presents  appointed  to  the  said  Laurence  Vernon 
shall  from  and  after  his  decease  go  to  and  be  held  and 
enjoyed  by  bis  brother,  James  Daly  Vernon  for  and 
daring  the  term  of  his  natural  life,  and  from  and  after 
his  decease  to  the  use  of  the  issue  of  his  body  law- 
fnlly  to  be  begotten  upon  any  wife  which  he  may 
marry,  in  such  shares  and  proportions  as  he  shall  ap- 
point; and  iu  default  of  such  appointment,  then  to 
such  issue,  share  and  share,  alike  of  more  than  one; 
and  if  bnt  one,  then  to  such  child.9'  In  case  both 
Laurence  and  James  Daly  Vernon  died  without  issue, 
their  father  appointed  the  premises  to  two  of  their 
sisters  as  tenants  in  -common.  The  above  deed  of  ap- 
pointment contained  the  following  declaration: — 
"  And  it  is  hereby  declared  and  agreed  that  the  said 
Laurence  Vernon  and  James  Daly  Vernon  respectively 
shall  have  full  power  of  making  leases  of  any  part  or 
parts  of  the  said  lands  or  premises  for  any  term  of 
lives,  or  years,  lives  and  years,  concurrent  with  or 
without  a  covenant  for  perpetual  renewal,  reserving, 
however,  the  fnll  improved  yearly  value  at  the  time  of 
making  snch  lease  or  leased  without  taking  any  fine  or 
consideration  for  the  same.  And  it  is  hereby  also  de- 
clared and  agreed  that  it  shall  and  may  be  lawful  to 
and  for  the  said  Laurence  to  charge  and  encumber  all 
and  singnlar  the  said  hereby  appointed  lands,  tene- 
ments and  premises  with  any  sum  not  exceeding  the 
sum  of  £60  yearly,  as  and  for  a  jointure  for  any  wife 
he  may  hereafter  marry,  or  with  any  snm  by  way  of 
jointure  not  exceeding  £8  by  the  year  for  every  £100 
which  he  shall  actually  receive  as  a  portion  with  snch 
wife."  In  his  will  dated  the  31st  of  January,  1840, 
William  Vernon  recited  the  fact  of  the  appointment 
to  Laurence,  and  charged  the  land  appointed,  as  well 
as  other  lands  devised  to  Laurence,  with  a  rent- 
charge.  William  Vernon  died  in  the  year  1847, 
whereupon  laurence,  who  never  married,  entered  into 
possession  of  the  appointed  premises,  and  so  conti- 
nued up  to  his  death,  which  took  place  on  the  9th  of 
August,  1849-  On  the  10th  of  January,  1853,  a 
fee  farm  grant  of  the  premises  appointed  by  the  deed 
of  1833,  was  made  to  James  Daly  Vernon,  then  in 
posdouion,  by  the  owner  of  the  reversion.  By  a  deed 
dated  the  15th  of  October,  1861,  James  Daly  Vernon, 
in  exercise  of  the  leasing  power  contained  in  the  deed 
of  1 833,  demised  a  plot  of  ground  in  the  town  of 
Sligo,  portion  of  the  premises  so  appointed,  to  Char- 
les Anderson,  the  petitioner,  for  the  term  of  three 
Uvea,  with  a  covenant  for  perpetual  renewal  By  a 
letter  dated  the  15th  of  May,  1861,  the  Ulster  Bank- 
ing Company,  through  Mr.  Heron,  the  respondent, 
their  registered  public  officer,  proposed  to  purchase 
from  the  petitioner  bis  interest  nnder  the  lease  of 
1861,  in  case  he  could  make  out  a  good  title.  The 
petitioner  accepted  the  proposal  Upon  the  abstract  of 
title  to  the  premises  being  furnished  to  the  solicitor 
for  the  Ulster  Banking  Company,  it  was  objected  that 
the  deed  of  appointment  of  1833  was  void,  as  not 


being  within  the  scope  of  the  power  reserved  to  Wil- 
liam Vernon  in  the  settlement  of  1801,  and  conse- 
quently that  the  lease  from  James  Daly  Vernon  to  the 
petitioner  was  void.  Mr.  Anderson  now  filed  his 
cause  petition  for  specific  performance  of  the  agree* 
ment. 

Sergeant  Sullivan  (with  him  F.  Walsh,  Q.C.,  and 
E.  S.  Dix)  for  the  petitioner,  contended  that  the 
leasing  power  in  the  deed  of  1833,  was  within  the 
scope  of  the  power  of  appointment  created  by  the  deed 
of  \%0\—Evers  v.  ChaUia  (7  Ho.  of  Lo.  Caa.  531). 

The  Solicitor' General  (with  him  A.  Brewster, 
Q-C),  contra — contended  that  the  leasing  was  not 
warranted  by  the  power,  and  cited  Doe  d.  Oilman  v. 
Elvery  (4  East.  313);  Crompe  v.  Barrow  (4  Ves. 
681);  Bridewell  v.  Elwes  (I  Eas.  442,  aud  7  Ves. 
332);  Crozierv.  Crozier  (3  Dru.  &  War.  353,  370); 
Phipson  v.  Turner  (9  Sim.  227);  Bray  v.  Hammers* 
ley  (3  Sim;  513);  Rickets  v.  Lo/tus  (4  Y.  &  CoIL 
519);  Sng.  on  Powers,  8th  ed.  54-6,  s.  2. 

Jan.  28. — Upon  this  day  the  Lord  Chancellor 
said,  that  on  the  whole  of  the  case  he  was  of  opinion 
that  the  case  came  withiu  the  principle  of  Crompe  v. 
Barrow  (4 -Ves.  J.  681);  that  the  appointment  of 
1833  was  in  excess  of  the  power;  and  he  dismissed 
the  petition  with  costs. 


Court  of  &uetn'0  JSntrf)* 

[Reported  bJ  William  Woodtoek,  Eiq.,  Bmrrirfer.at.Uw.] 

Slater  vm  Trimble — Slater  v.  Lennon. 

Nov.  23,  25,  1862. 

Ejectment — Infancy — Lease — Confirmation. 

A~>  while  an  infant,  made  a  lease  to  B.  Subsequently, 
and  while  A.  continued  an  infant,  a  demand  of 
possession  was  made,  and  an  ejectment  brought,  by 
A.  by  C,  his  next  friend.  Before  the  trial  of  the 
ejectment  A .  attained  his  age  of  21  years,  and  made 
a  lease  of  the  lands  to  C.  Subsequently,  and  still 
before  the  trial,  A.  received  rent  from  B.,  and  exe- 
cuted a  confirmation  of  his  lease.  At  the  trial,  on 
this  state  of  facts,  a  verdict  was  directed  for  the  de- 
fendant, and  the  verdict  was  upheld  by  the  Court 

The  facts  of  these  cases,  which  were  identical  in  their 
nature,  sufficiently  appear  from  the  judgments.  The 
cases  came  before  the  court  upon  motions  to  set  aside 
verdicts  had  for  the  defendants  at  the  Longford  Sum- 
mer Assizes  for  1861. 

Serjeant  Armstrong,  Af'Donough,  Q.C.,  mdDotvse, 
appeared  for  the  plaintiff. 

J. Brooke,  (J.C.,  MCausland,  Q  C,  and  /.  Rich- 
ardson, for  the  defendants. 

The  following  authorities  were  cited: — 2ud  Inst., 
673;  Id.  3806;  Fitzherbert,  N.  B.,  202;  Zouvh  v. 
Parsons  (3rd  Bur.  179*);  Thrustout  v.  Bray  (2nd 
Str.  103c);  Doe  v.  Rouse  (1  Ell.  &  Bl.  419);  Doe 
v.  Bluck  (3rd  Camp.  447);  Eyan  v.  Lauder  (9  lr. 
C.  L.);  Maddon  v.  White  (2  T.  R.  159);  4  Bac. 
Abr.  374;  Thornton  v.  Flingwortli  (2  B.  &  Cr. 
825);  Littleton,  s.  259;  Chambers  on  Infancy,  433, 
440;  Kiston  v.  Elliott  (2  Bulst.  69);  KetUy's  Cane 
(Browul.  120);  Ketsetfs  Case  (Cro.  Jac.  320);  The 
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Duchess  of  Kingston's  case  (2  Sm.  L.  C);  2nd  Inst 
483. 

O'Brien,  J. — In  these  cases  we  are  all  of  opinion 
that  the  verdicts  which  v»ere  had  for  the  defendants 
in  both  cases  should  stand.  The  facts  of  these  cases 
are  very  peculiar.  Without  going  through  them  I 
shall  merely  refer  to  a  few  dates  which  may  explain 
and  shew  the  grounds  on  which  we  have  come  to  the 
conclusion  which  we  have  arrived  at.  The  tenants, 
the  defendants  in  these  cases,  hold  under  leases  dated 
in  May  and  June,  1860,  made  by  Mr.  Slater  at  a 
time  when  he  was  under  age.  In  the  month  of  Ja- 
nuary, 1861,  a  demand  of  possession  was  made,  in 
one  case  by  the  plaintiff,  in  the  other  by  his  uncle.  I 
do  not  think,  however,  that  that  affects  the  principle 
on  which  we  determine  the  case.  Immediately  after 
that  demand  of  possession  was  made,  on  the  16th 
January,  1861,  ejectments  were*  brought  laying  the 
title  as  accruing  a  few  days  before.  Defence  was  taken 
in  February.  The  parties  did  not  go  to  trial  at  the 
next  Assizes,  but  the  case  was  allowed  to  stand  over; 
and  subsequently  to  the  Spring  Assizes  the  plaintiff 
attained  his  age;  and  on  the  29th  April,  1861,  he 
executed  to  his  nncle,  Mr.  6.  W.  Slater,  a  lease  of 
the  whole  of  the  lands,  including  those  held  by  the 
two  tenants.  In  the  month  of  June,  1861,  two  fur- 
ther facts  took  place  in  the  case  of  each  of  the  tenants, 
who  are  defendants  on  these  records.  'Mr.  A.  Slater, 
the  plaintiff,  then  received  from  each  of  them  the  rent 
which  accrued  due  under  his  lease  up  to  the  1st' of 
May,  1861 ;  and  abont  that  same  time  he  executed 
on  the  back  of  the  two  leases  confirmations  thereof. 
-After  this  the  ejectments  were  proceeded  with,  and 
the  parties  went  to  trial.  Singularly  enough,  the 
ejectments  of  January,  1861,  were  not  abaudoned. 
An  ejectment  was  not  brought  by  George  W.  Slater, 
the  elder,  claiming  uuder  his  own  title,  bnt  the  par- 
ties went  on  with  the  ejectment  which  had  been 
brought  in  the  name  of  the  minor.  With  the  motives 
for  this  course  we  have  nothing  to  do.  There  nuist 
have  been  good  reason  for  adopting  it.  On  the  trial, 
however,  the  state  of  facts  which  I  have  described 
was  established;  and  it  was  conceded  on  both  sides 
that  the  confirmation  so  far  as  the  execution  of  the 
instruments  was  concerned  was  perfectly  valid.  The 
concession  was  proper,  as  there  was  no  reason  for 
avoiding  the  instruments  on  the  ground  of  their  hav- 
ing been  unfairly  procured.  But  the  defendant  in 
each  case  insists  upon  the  state  of  facts  thus  estab- 
lished,— first,  that  the  ejectment  could  not  succeed, 
because  it  was  brought  during  minority  to  defeat  and 
avoid  a  lease  made  also  during  minority.  And  he  also 
contends  that  even  supposing  that  that  was  not  a  con- 
elusive  answer  to  the  ejectment,  still  that  the  subse- 
quent acts  of  Mr.  Slater  amounted  to  a  confirmation 
of  the  tenant's  lease  in  oach  case  and  disentitled  the 
plaintiff  from  recovering.  For  the  plaintiff;  on  the 
other  hand,  it  was  argued,  first,  that  the  lease  of  the 
29th  April,  1861,  which  was  made  to  Mr.  G.  W. 
Slater,  put  it  out  of  the  power  of  the  plaintiff  to  make 
any  confirmation  of  the  leases  to  the  defendants,  be- 
cause it  deprived  him  of  the  estate  in  the  lands,  and 
therefore  he  could  not  after  that  execute  any  confirma- 
tion or  in  any  degree  establish  the  previous  leases. 
And  further,  it  is  argued  that  even  independently  of 


that  lease  of  the  29th  April,  1861,  the  confirmation 
of  the  tenants9  leases  was  made  after  the  bringing  of 
the  ejectment;  and  that  no  such  confirmation  made 
after  action  brought  could  avail  to  entitle  the  defen- 
dants to  verdicts  on  the  matters  which  were  to  be 
tried.    I  ask  is  this  so?     I  shall  assume, for  the  pur* 
poses  of  my  judgment,  that  the  plaintiff  here  had  a 
right  during  minority  to  bring  the  ejectment    But  if 
he  had  that  right  what  was  the  effect  of  it?    Can  it 
be  contended  that  any  act  of  the  infant  during  his  mi- 
nority, whether  that  act  was  an  entry  or  an  ejectment 
could  have  the  effect  of  avoiding  absolutely'  the  pre- 
vious lease?     Such  a  proposition  would  be  decidedly 
inconsistent  with  those  principles  by  which  the  court 
is  governed  in  treating  cases  of  infancy.    An  act  of 
this  sort — a  lease  made  daring  infancy— is.  not  void, 
but  is  voidable  only  till  it  is  set  aside.  At  whose  elec- 
tion is  it  voidable?     At  the  infant's.    When?    Cer- 
tainly not  during  minority.  I  find  that  principle  stated 
in  clearer,  shorter,  and  more  authoritative  language  in 
4th  Bacon's  Abridgment,  374,  where  it  is  stated  that? 
"  though  the  infant  may  avoid  his  feoffment  by  entry 
during  his  non-age,  yet  he  cannot  have  a  dm  jwt 
infra  cetatem  till  he  comes  to  his  full  age;  for  he  is 
allowed  to  enter  that  he  may  save  to  himself  the  pro- 
fits in  the  meantime;  but  such  entry  being  the  act  of 
an  infant,  seems  to  be  as  voidable  at  roll  age  as 
his  feoffment"     In  short,   the  infant  has  a  right 
to  have  his  power  of  election  preserved  as  well 
to  confirm  as  to  avoid;  and  that  power  he  can- 
not  be  deprived  of  by  any  act  done  in  his  mi- 
nority.     Well,  then,  assnming  that  to  be  so,  we 
have  this  state  of  things, — a  lease  made  by  a  minor 
which  is  voidable  by  him.     A  proceeding  by  him  dar- 
ing minority  which,  giving  it  its  fnll  effect,  amounts 
only  to  an  expression  of  his  intention  at  a  time  when 
he  could  not  give  effect  to  his  wishes  to  set  aside  that 
lease.    Then  the  infant  reaches  his  full  age,  and  he 
gives  a  receipt  for  the  very  rent  under  the  lease,  and 
executes  an  endorsement  on  the  lease  confirming  it 
There  are  grounds  for  contending  that  considering  the 
nature  of  the  action  of  ejectment,  considering  that  the 
plaintiff  succeeds  upon  the  ground  of  the  defendant! 
being  a  trespasser,  and  that  that  renders  the  defendant 
liable  for  mesne  rates, — there  are  strong  grounds  I 
should  say  for  holding  that  the  very  fact  of  the  plain- 
tiff giving  a  receipt  for  rent  during  the  period  for 
which  by  his  action  he  seeks  to  have  the  defendant 
declared  a  trespasser,  is  almost  decisive  against  bis 
recovering,  the  effect  of  the  recovery  being  to  treat 
the  party  as  a  trespasser  when  the  plaintiff  has1  re- 
ceived rent  for  that  period,  and  to  give  mesne  rates 
for  that  very  same  period.     Bnt  1  do  not  think  it  ne- 
cessary to  rest  the  case  on  that  alone,  because  the  re« 
ceipt  of  rent  and  the  endorsement  do  not  merely,  in 
my  opinion,  give  the  defendant  a  title  as  to  that  pe- 
riod, but,  being  a  confirmation  of  the  lease,  relate 
back  to  the  commencement  of  that  lease.     That  pro- 
position was  controverted  by  Serjeant  Armstrong  this 
morning.     With  great  respect  to  him,  I  think  it  can- 
not be  denied ;  the  very  meaning  of  the  word  implies 
it.    The  very  term  ••  voidable  "  applied  to  a  former 
instrument,  considered  with  reference  to  the  word 
"  confirmed,"  shows  that  the  instrument  is  good  un- 
til it  is  avoided.    The  confirmation  precludes  its  being 
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avoided,  and  then  it  is  good  from  its  beginning.  Mr. 
M'Donough  argued  upon  the  case  of  ^Thornton  v.  II- 
Ungtoorth  (2  B.  &  Cr.  .825),  where  there  was  a  con- 
tract made  with  an  infant  during  minority;  and  it  was 
held  that  a  ratification  by  a  subsequent  promise  after 
action  brought  was  bad.  Bat  how  can  that  be  brought 
in  aid  here;  for  on  looking  at  the  judgment  at  p.  826, 
we  find  that  the  decision  of  Mr.  Justice  Bayley  was 
tased  on  the  fact  that  the  promise  was  originally  void. 
He  says,  "  In  the  case  of  an  infant,  a  contract  made 
for  goods  for  the  purposes  of  trade  is  absolutely  void, 
not  voidable  only.  The  law  considers  it  against  good 
policy  that  he  should  be  allowed  to  bind  himself  by 
such  contracts.  If  he  makes  a  promise  after  he  comes 
of  age  that  binds  him  on  the  ground  of  his  taking 
upon  himself  a  new  liability,  upon  a  moral  considera- 
tion existing  before  it.  it  does  not  make  it  a  legal  debt 
from  the  time  of  making  the  bargain."  That  is  to 
say,  the  moral  obligation  which  previously  existed  is 
considered  by  law  sufficient  to  support  a  promise  made 
after  foil  age;  "  but,"  he  says.  "  it  does  not  make  it 
a  legal  obligation  from  the  time  of  making  the  bar- 
gain." A  further  promise  must  be  made  before  ac- 
tion brought.  But  here  the  case  is  different.  The 
very  meaning  of  the  word  "  voidable,"  and  the  doc- 
trine to  which  I  have  referred,  that  the  confirmation 
makes  the  instrument  good  from  the  beginning,  ren- 
der the  present  case  very  different  from  that  relied 
upon  by  Mr.  M'Donough.  Assuming,  therefore,  that 
this  confirmation  and  receipt  of  rent  together  would 
have  been  an  answer  to  the  ejectment  by  the  plain- 
tiff, can  the  plaintiff  rely  on  the  lease  of  the  29th 
April,  1861,  as  disentitling  him  to  make  the  subse- 
quent confirmation  of  the  previous  lease  to  the  defen- 
dant? I  have  already  observed  that  this  action  is 
brought,  not  by  G.  W.  Slater,  bat  brought  and  conti- 
nued by  A.  Slater.  The  provisions  in  the  lease  to 
Mr.  G.  W.  Slater,  and  the  covenants  in  it,  may  give 
a  very  good  right  of  action  by  G.  W.  Slater  against  the 
present  plaintiff!  It  would  be  open  to  G.  W.  Slater  to 
contend  that  A.  Slater  deprived  himself  of  all  his  es- 
tate by  that  instrument;  but  this  ejectment  is  brought 
in  the  name  of  A.  Slater;  it  is  in  the  name  of  the 
man  who  received  the  rent  in  June,  1861,  and  who 
executed  in  that  year  the  confirmation  which  I  have 
stated.  Well,  now,  I  cannot  do  more  than  read  the 
opinion  of  Mr.  Justice  Christian  come  to  on  the  trial, 
aud  which  I,  for  my  part,  adopt.  He  says  that  what- 
ever title  the  lease  of  the  29th  April,  I860,  gave  to 
G.  W.  Slater,  it  could  be  of  no  avail  for  him  as  one 
of  the  plaintiffs  in  the  case;  and  that  as  to  A.  Slater, 
he  ought  not  to  be  allowed  to  rely  on  it  in  derogation 
of  his  own  grant.  I  perfectly  concur  in  that  propo- 
sition. I  have  already  referred  to  the  payment  of 
rent.  I  do  not  think  it  necessary  to  refer  to  the  224th 
section  of  the  Common  Law  Procedure  Act.  In  an 
ordinary  case,  no  doubt,  if  the  plaintiff's  title  had  ex- 
pired subsequently  to  the  bringing  of  the  action,  still 
he  would  be  entitled,  under  the  224th  section,  to  a 
verdict  and  to  judgment  for  his  costs  of  suit;  but  it 
would  be  a  novel  thing  to  apply  that  priuciple'  to  a 
case  where  a  plaintiff  for  the  purpose  of  defeating 
his  own  act  had  put  the  title  out  of  himself.  But  I  do 
not  think  that  arises  here,  because  in  my  opinion  the 
defendant  was  entitled  to  rely,  as  between  himself  and 


the  plaintiff,  on  the  confirmation ;  and  on  sound  prin  • 
cipleB  of  law  and  justice  it  is  not  open  to  plaintiff 
to  say  to  the  defendant,  "I  executed  the  instrument  of 
confirmation  and  I  received  rent;  but  at  the  time  I 
did  so  I  had  no  power  or  right  to  do  so,  and  therefore 
I  insist  that  those  acts  ace  invalid;  and  that  notwith- 
standing them  I  am  entitled  to  treat  you  as  a  tres- 
passer up  to  such  a  period  as  will  enable  me  to  make 
you  responsible  for  the  costs,  though  by  the  confirma- 
tion and  receipt  of  rent  I  dealt  with  you  as  a  tenant." 
I  think  it  would  be  contrary  to  every  principle  of  jus- 
tice, and  contrary  to  the  cases,  to  allow  him  to  resort  to 
such  an  argument,  and  therefore  I  am  of  opinion  that 
the  verdict  should  be  entered  for  the  defendant. 

Hates,  J. — Without  dissenting  from  the  reasons 
advanced  by  my  brother  O'Brien,  I  have  arrived  at 
the  same  conclusion  by  partly  a  somewhat  different 
road;  and  at  the  risk  of  repeating  a  good  deal  of  what 
I  might  have  already  mentioned,  I  shall  shortly  state 
what  in  my  judgment  is  the  law  in  this  case.  A  mi- 
nor is  in  law  looked  on  as  a  person  of  infirm  judg- 
ment, and  by  reason  of  that  he  is  declared  incapable 
of  absolutely  binding  himself  by  contracts,  subject  to 
certain  exceptions;  and  that  infirmity  of  judgment 
is  deemed  to  affect  all  his  instruments.  In  pursuance 
of  this  principle  a  lease  or  contract  nnder  seal  does 
not  absolutely  bind  him.  If  the  lease  reserves  rent, 
there  is  a  prtmd  facie  presumption  that  the  infant  has 
rightly  exercised  his  judgment;  and  the  law  having 
bound  the  lessee  by  the  contract,  will  not  allow  it  to 
be  interfered  with  till  the  infant  has  attained  his  full 
age,  and  the  lessor  is  thus  unable  to  decide,  until  he 
reaches  his  age,  whether  both  shall  be  bound.  It  is 
stated  in  Cole  on  Ejectment,  584,  that  an  infant  can- 
not, by  entry  or  ejectment  during  his  infancy,  avoid  a 
lease  or  conveyance  made  by  him  apparently  for  his 
benefit  at  the  time.  Now,  a  lease  rendering  rent  is  a 
lease  made  apparently  for  the  infant's  benefit.  On 
the  other  hand,  if  a  lease  has  been  a  parting  with  the 
land  without  rendering  rent,  the  law  presumes  this  to 
be  a  bad  exercise  of  the  infant's  judgment,  and  allows 
him  to  get  rid  of  that  act  even  during  his  minority ; 
because  otherwise  the  infant  might  be  reduced  to  star- 
vation, and  anyone  acting  for  the  infant  may  bring  an 
ejectment.  Such  being,  as  I  think,  the  state  of  the 
law,  we  have  here  a  demand  of  possession  and  an 
ejectment  brought,  the  demand  being  made  while  the 
infant  was  still  under  age.  At  that  time  the  lease  of 
1860  being  only  voidable  was  a  good  instrument,  bind- 
ing both  the  tenant  and  the  landlord  till  avoidance  after 
the  attainment  of  age  by  the  latter;  and  in  that  state 
of  things  the  action  i»  brought.  In  my  judgment  it  was 
not  competent  for  the  plaintiff  to  give  himself  any  title 
during  the  action,  and  for  the  purposes  of  the  action 
which  he  had  not  when  the  action  was  brought  That 
conclusion  I  have  arrived  at  from  the  1 94th,  204th, 
and  224th  sections  of  the  Common  Law  Procedure 
Act.  There  is  a  section  which  seems  to  vary  a  little 
the  rights  of  the  defendant,  but  not  those  of  the  plain- 
tiff. Such  being  the  state  of  things,  in  my  opinion 
the  plaintiff  had  no  right  to  rely  on  the  lease  of  April, 
186i ;  and  that  being  out  of  the  way,  it  is  plain  that 
he  cannot  resist  the  effect  of  the  defendant's  leases, 
which  for  the  purpose  of  this  ejeotment  are  to  be 
looked  upon  as  valid  ones. 
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Fitzgerald,  J — I  concur  in  the  decision  o£  the 
court ;  bat  points  have  been  discussed  at  the  bar,  and 
judgment  given  upon  them,  in  reference  to  which  I 
do  not  find  it  necessary  to  express  any  opinion,  as  I 
have  one  clear  ground  which  in  my  mind  is  not  dis- 
placed, and  which  enables  me*  to  concur  in  the  decision 
of  the  court.  At  the  same  time  it  must  not  be  un- 
derstood that  I  would  not  concur  in  the  views  ex- 
pressed upon  the  points  to  which  I  refer.  I  merely 
abstain  from  expressing  an  opinion ;  the  more  parti- 
cularly in  this  case,  because  no  one  can  shut  his  eyes 
to  this,  that  no  act  of  the  court  at  present  can  deter- 
mine any  right  between  the  parties;  for  the  position 
of  the  court  is,  that  an  unanimous  decision  would  de- 
termine no  right,  but  merely  say  that  the  plaintiff  is 
entitled  to  judgment  for  costs  and  nominal  damages, 
but  no  other  rights.  My  brother  O'Brien  has  fully 
stated  the  facts  of  one  of  the  three  cases,  which  are 
all  alike.  I  will  refer  to  the  case  of  Slater  v.  Trim 
ble.  In  all  three  an  action  of  ejectment  was  com* 
menced  during  the  minority  of  the  plaintiff.  I  pointed 
out  in  the  course  of  the  argument  that  it  was  not  his 
action,  but  that  he  might  adopt  it  if  it  was  for  his 
benefit.  In  that  case  the  next  friend  of  A.  Slater  al- 
leging that  A.  Slater  had  an  absolute  right  to  recover 
the  lands  in  question  and  damages,  instituted  the  ac- 
tion. The  allegation  was,  that  in  Jauuary,  1361,  A. 
Slater  was  entitled  to  possession ;  that  from  that  time 
or  some  time  previous,  the  defendant,  Trimble,  was  a 
trespasser,  and  that  A.  Slater  having  established  his 
right  was  entitled  to  send  to  the  jury  the  question  of 
damages  for  mesne  rates;  so  that  it  is  precisely  ana- 
logous to  the  old  action  af  ejectment.  You  must  es- 
tablish an  absolute  right  and  shew  that  the  defendaut 
is  a  trespasser;  aud  then,  in  place  of  bringing  an  ac- 
tion for  mesne  rates,  you  can  have  them  established  in 
that  action.  The  204th  section  of  the  Common  Law 
Procedure  Act  does  not,  I  think,  aid  the  plaintiff,  for 
it  only  seems  to  refer  to  the  case  where  title  expires; 
whereas  here  the  plaintiff  has  put  the  title  out  of  him- 
self by  conveyance.  Such  was  the  state  of  thiugs; 
but  we  must  deal  with  the  action  subsequent  to  the 
time  when  the  plaintiff  came  of  age  as  an  action  by 
himself  alone,  in  which  he  is  the  sole  plaintiff.  Mr. 
Slater  became  of  age  ou  the  27th  April  No  step  was 
taken  in  the  ejectment  till  the  notice  of  trial,  which 
was  given  on  the  26th  June.  But  before  that,  on  the 
14th  June,  a  transaction  takes  place  as  between  him 
and  his  tenant  That  is  a  receipt  for  rent  which  I 
have  before  me.  Here  is  an  unequivocal  act,  not  de- 
pending on  intention  at  all;  it  is  au  act  by  Mr.  Slater 
receiving  rent,  in  which  in  the  receipt  he  treats  Trim- 
ble as  teuaut  for  these  lands,  I  care  not  how,  in  the 
period  intervening  between  the  lease  made  in  I860, 
and  the  1st  May,  1861.  The  act  is  unequivocal,  but 
it  was  one  liable  to  be  impeached.  Slater  could  have 
shewn  that  it  was  done  in  error  or  mistake,  ignorance 
or  fraud ;  or  that  his  acts  had  been  done  while  he  was 
in  a  state  of  iutoxication.  It  was  open  to  allege  these 
matters;  aud  I  find  that  in  the  case  of  Slater  v.  Brady, 
they  actually  were  alleged,  and  the  questions  arising 
from  them  were  sent  to  the  jury,  who  in  that  case  fonud 
for  the  defendant  In  the  subsequent  cases  of  Slater  v. 
Trimble,  and  Slater  v.  Lennon,  which  are  now  before 
u*,  the  plaintiff  asked  no  question  of  the  kind  to  be  sent 
to  the  jury,  and  the  acts  were  not  controverted.    In  the 


course  of  the  case  I  asked  Mr.  M'Donough  to  &UU 
how  in  this  action  of  ejectment  In  which  A.  Slater 
alleged  that  from  the  1st  November,  I860,  to  May, 
1861,  the  defeudant  was  a  trespasser,  and  so  wrong- 
fully witholding  possession,  that  Slater  was  entitled  to 
recover  the  lands  and  get  damages  and  costs,  A.  Slater 
could  be  allowed  to  allege  this  when  he  had  on  the 
14th  June,  and  before  adopting  that  proceeding  in 
ejectment,  by  an  unequivocal  act  admitted  that  the 
possession   was  rightful.      Well,  I  know  the  inge- 
nuity of  cpnnsel;  but  from  none  of  the  counsel  was 
there  an  attempt  to  answer  that  proposition.    I  find 
that  the  cases  establish  that  the  payment  of  rent  ope- 
rates as  an  estoppel  against  the  tenant  and  shuts  his 
month.  Then  it  is  admitted  that  estoppels  are  mutual. 
Even  if  they  were  not  I  wonld  be  of  opinion  that  the 
law  could  not  allow  itself  to  be  made  the  instrument 
of  so  great  a  fraud  as  to  permit  what  is  done  here; 
and  1  find  that  the  authorities  are  clear.    In  Croker 
v.  Orpen  (2  Jebb  &  Symes,  545),  a  lease  had  been 
made  subject  to  a  right  to  the  landlord,  his  heirs  and 
assigns,  to  enter  and  search  for  mines,  &c. ;  and  fur- 
ther to  have  200  or  300  acres  at  their  election  of  the 
land  most  contiguous  to  the  mines,  making  an  abate- 
ment to  the  tenant  for  the  same.     Mines  were  disco- 
vered; the  landlord  gave  a  notice,  and  demanded 
possession  of  300  acres.     So  far  title  was  complete 
but  for  this,  that  after  the  notice  the  landlord  received 
rent  for  the  whole,  omitting  to  abate  the  rent  accord- 
ing to  the  covenant.     On  the  trial  it  was  contended, 
on  the  part  of  the  defendant,  that  this  act  prevented 
the  plaintiff  from  recovering,  and  the  judge  scut  it  to 
the  jury  in  this  way,  "  Did  the  plaiutiff  intend  to 
waive  the  right  of  entry?  "     And  the  court  held  that 
the  waiver  did  not  depend  on  intention,  but  that  there 
was  hero  an  unequivocal  act  by  the  receipt  of  rent. 
So  here  in  this  case  the  receipt  of  rent  dne  on  the  1st 
May,  1861,  is  an  act  which  may  be  impeached;  hat 
which,  if  u<-t  impeached,  is  a  conclusive  admission  by 
the  landlord  that  the  tenant  was  lawful  tenant,  and  is  a 
flat  bar.     It  is  not  necessary  to  resort  to  the  doctiiue 
of  pleas  puis  da/rein  continuance.     If  this  was  an 
ordinary  action  of  trespass,  and  pending  the  action 
the  landlord  had  received  rent,  it  would  be  a  clear 
case  for  the  tenaut  that  after  action  brought  the  land- 
lord had  admitted  the  tenant's  right  by  the  receipt  of 
rent.    This  is  the  short  ground  on  which  I  put  the 
case,  which  seems  to  me  to  be  unanswerable.    If  the 
plaintiff  was  not  entitled  to  succeed  iu  the  action  on 
the  evidence  he  gave,  then  the  verdict  should  be  en- 
tered for  the  defendant.    There  is  another  view  with 
which  [  concur,  that  is  that  put  by  Judge  Christian. 
I  should  be  prepared  to  hold  that  the  act  of  confirma- 
tion unimpeached  had  a  retroactive  effect  on  the  lease, 
and  rendered  it  valid  from  the  beginning;  and  that 
the  plaintiff  ought  not  to  be  allowed  for  bis  own  par- 
poses,  in  order  to  entitle  him  to  recover  costs,  to  say 
"this  act  was  fraudulent;"  because  it  would  be* 
gross  fraud  to  allow  him  to  rely  on  a  lease  not  com- 
municated to  the  tenant  I  must,  on  the  finding,  come 
to  this  conclusion,  on  the  further  presumption,  that 
this  motion  has  been  on  the  part  of  the  plaintiff  a 
gross  fraud,  in  which  the  law  ought  not  to  permit  him 
to  succeed.    Ou  these  grounds  I  concur  that  the  far* 
diet  should  be  entered  fur  the  defendants. 
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£R«por€cd  by  Walter  Bouike,  Eiq.,  Barrister.at.Law.  J 

[Hilary  Term,  1862.] 

Poole  v.  Griffiths,  Jan.  28. 

Production  of  documents — Order   under    Common 

Law  Procedure  Act,  1863,  section  64,  and  sec* 

Hon  55  of  the  Procedure  Act  oj  1856. 
Tins  case  was  an  ejectment  on  the  title  for  1342  acres 
of  the  lands  of  Scart,  in  the  county  Waterford.  It 
appeared  from  the  affidavit  of  the  defendant  in  the 
case,  that  he  derived  his  title  from  one  J.  G.,  under  a 
lease  for  ever,  made  in  the  year  1793;  that  there  was 
a  previous  lease  of  the  same  premises,  bearing  date 
1701,  for  91  years,  which  was  recited  in  the  subse- 
quent one;  that  it  was  of  importance  to  him  to  have 
the  earlier  lease  produced,  and  that  he  believes  one 
part  of  it  is  in  plaintiff's  possession.  An  order  had 
been  obtained  on  the  usual  conditions,  that  G.  D. 
Griffiths,  within  three  days  from  service  thereof,  do  an- 
swer ou  affidavit  what  documents  he  has  in  his  pos- 
session or  power  relating  to  the  matter  in  dispute,  or 
what  he  knows  of  them,  and  whether  he  objects,  and 
if  so  on  what  grounds,  to  the  production  of  such  as 
are  in  his  custody  or  power.  ! 

Edward  Johnston  (with  him  Serjeant  Sullivan) 
moved,  that  said  order  be  set  aside,  as  being  made  on 
an  ex  parte  application,  and  not  warranted  by  the  | 
practice  of  the  court;  and  because  the  plaintiff  in  the 
cause,  C.  D.  Griffiths,  would  be  bound  to  state  the 
entire  of  the  deeds  and  documents  connected  with  the 
subject  matter  of  the  ejectment,  even  those  exclu- 
sively relating  to  the  plaintiffs  (said  C.  D.  Griffiths) 
own  title.  The  order  is  larger  than  wanted  or  in- 
tended If  Mr.  Griffiths  have  sent  these  deeds  to 
England,  placing  them  in  the  custody  of  a  mortgagor, 
how  could  he  comply  with  such  an  order?  I  do  not 
ar^ue  whether  this  is  a  case  in  which  the  lease  should 
be  produced  or  not,  but  that  it  is  quite  impossible  to 
comply  with  such  an  order  in  any  case,  and  three  days 
only  given.  What  securities  would  mortgagees  have, 
if  the  deeds  on  which  they  should  bring  their  ejectment 
had  to  be  given  up  in  this  way?  This  is  not  a  pro- 
per order  under  the  Common  Law  Procedure  Act, 
1853,  section  64;  it  should  be  confined  to  the  deed 
of  1701.  Shaftesbury  v.  Arrowsmith  (4  Ve&ey,  66); 
Lopez  v.  Deacon  (6  Beav.  254).  [Fitzgerald,  •Ti- 
lt seems  to  in*  that  an  order  in  accordance  with  the 
55th  section  of  the  Act  of  1853  would  answer  all 
purposes.] 

Tandy,  contra — Under  the  64th  section  of  the 
Common  Law  Procedure  Act  of  1853,  it  was  neces- 
sary to  identify  the  document,  and  the  55th  section  of 
the  Act  of  1856  was  enacted  to  enable  a  discovery  of 
the  documents,  whatever  they  might  be,  and  of  objec- 
tions to  their  production.  The  preliminary  notice 
shows,  that  the  parties  were  not  taken  by  surprise. 
There  was  no  objection  of  the  kind  on  the  notice  of 
motion. 

Rule:— That  the  order  of  the  24th  of  Jane  be  va- 
ried so  far  as  requires  said  defendant  to  state  what 
documents  be  has  in  his  power  or  possession,  relating 
to  the  matter  in  dispute,  and  that  the  affidavit  di- 
rected to  be  made  under  said  order  be  confined  to  the 
lease  of  1701,  and  that  said  defendant  do  state  in  said 
affidavit,  whether  he  has  said  lease  in  his  jposaession 


or  power,  or  what  he  knows  as  to  the  custody  thereof, 
and  whether  he  objects  (and  if  eo,  on  what  grounds) 
to  the  production  thereof,  said  affidavit  to  be  made 
within  one  week,  and  to  pay  costs  of  motion. 

Agent  for  plaintiff— George  W.  Shannon. 
Agent  for  defendant — D.  Mahoney. 


Trinitt  Term,  1862. 

Lindsay  v.  Batlet — April  15. 

Setting  aside  defences  as  embarrassing  and  irrelevant. 
Common  Law  Procedure  Act,  1853,  section  57. 

The  summons  and  plaint  complained  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  £  1 00,  for  that 
plaintiff,  at  and  before  commission  of  alleged  grievances 
was,  and  still  is  possessed  of  a  certain  close  called  Violet 
Hill,  part  thereof  consisting  of  the  bed  of  the  River  Tolka, 
and  that  plaintiff  ought  to  have  the  benefit  of  said  river 
running  in  a  certain  manner,  yet  defendant  wrongfully 
intending  to  injure  plaintiff  in  this  behalf,  &c  on  a 
certain  day,  and  at  sundry  other  times,  Wrongfully 
and  injuriously  erected  and  made,  or  caused  to  be  &c*, 
a  certain  dam  in  the  bed  of  said  river,  and  continued 
same,  and  thereby  prevented  the  water  of  said  river 
from  running  in  manner  aforesaid,  by  reason  whereof, 
&c  Second  count  averred  possession  by  plaintiff  of 
another  close,  to  wit,  Violet  Hill  now,  and  at  time  of 
commission  of  grievances  hereinafter  mentioned,  and 
right  of  plaintiff  to  have  water  of  River  Tolka  flow  in 
a  certain  manner,  and  wrongful  erection  b>  defendant 
with  intent  to  injure  plaintiff  of  a  mouud  in  said  river, 
whereby,  &c  Third  count — Whereas  plaintiff  at  time 
of  commission  of  grievances  hereinafter  mentioned  was 
and  still  is  possessed  of  a  certain  other  close  called 
Violet  Hill,  aud  defendant  was  and  still  is  possessed  of 
another  close,  and  a  certain  river,  to  wit,  the  Tolka, 
ran  between  said  close  of  plaintiff  and  said  close  of  de- 
fendant, so  that  the  lands  ou  one  side  belonged  to 
plaintiff,  and  the  lands  ou  the  other  side  belonged  to 
the  defendant,  and  formed  portions  of  the  said  several 
closes  respectively,  and  the  bed  or  channel  between  the 
banks  of  said  river  ought  to  be  of  a  certain  width,  and 
free  from  obstruction,  so  that  the  water  should  flow  in  a 
certain  manner,  the  defendant  on  a  certain  day,  and 
siuce,  erected  a  dam  in,  and  caused  obstructions  to 
said  bed  or  channel,  so  as  to  divert  the  flow  of  said 
stream  from  the  said  banks  of  defendant,  and  torn  the 
force  of  said  stream  against  the  banks  of  plaintiff,  and 
caused  them  to  be  uudermined,  whereby  they  were 
injured,  &c  Fourth  count — And  whereas  plaintiff  was 
and  is  entitled  to  other  lands,  and  to  the  flow  of  a  stream 
or  watercourse  along  them,  defeudant  on  a  certain  day, 
and  at  sundry  other  times  wrongfully  diverted  the  flow 
of  said  stream,  and  caused  it  to  flow  in  a  violent  man- 
ner, whereby  said  lands  were  and  still  are  injured.  The 
defences  were,  first,  that  plaintiff  ought  not  to  have 
benefit  of  said  river  running  in  manner  aforesaid. 
Second,  that  the  said  mound  or  dam  is  not  in  bed  or 
channel  of  said  river  Tolka,  and  does  not  wrongfully 
prevent  the  water  of  said  river  running  as  alleged. 
Third,  to  second  count,  that  plaintiff  ought  not  to  have 
benefit  and  advantage  of  the  flow  of  the  water  of  said 
river  in  manner  alleged.     Fourth,  that  said  dam  or 
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mound  is  not  made  or  erected  in  or  upon  the  bed  of 
said  river  Tolka  as  therein  alleged.  Fifth,  to  third 
count,  that  the  banks  therein  mentioned  ought  not  to 
have  been,  or  continued,  of  snch  width,  or  so  free 
from  obstructions  that  the  water  should  flow  in 
ntanner  alleged.  Sixth,  similar  tor  fourth  defence 
Seventh,  to  the  fourth  count,  that  the  dam  therein, 
mentioned  does  not  prevent  tbe  flow  of  the  stream 
from  running  in  its  usual  course,  or  cause  same  to 
flow  with  greater  force  than  of  right  it  ought  to  upon 
the  lands  of  plaintiff  as  alleged.  Eight,  further  de- 
fence to  first,  second,  and  fourth  counts;  that  said 
three  counts  are  brought  for  one  and  the  same  cause 
of  action,  &c,  that  up  to  and  prior  to  the  year  1847 
said  river  flowed,  and  its  ancient  natural  course  was  in 
a  certain  channel  running  along  and  against  said  close  of 
plaintiff,  and  that  in  1847,  and  less  than  twenty  years 
from  the  grievances  alleged  in  said  counts,  a  certain  cut 
or  channel  was  wrongfully  made  through  a  certain  close 
of  defendant,  adjoining  said  river  opposite  said  close  of 
plaintiff,  near  the  said  natural  course  of  said  stream, 
whereby  a  portion  of  the  water  of  said  river  was  diverted 
from  its  ancient  natural  course  as  aforesaid,  and  made 
to  flow  through  said  close  of  defendant  for  a  short  dis- 
tance, and  after  so  flowing  to  fall  again  into  its  natural 
course;  and  defendant  says  that  by  reason  of  the  con- 
tinuance of  diversion  of  said  river,  that  is  to  say  from 
the  year  1847,  and  for  a  period  of  time  less  than  20 
years,  and  up  to  time  of  commission  of  said  alleged 
grievances,  it  did  flow  past  said  bank  of  said  plaintiff  at 
a  less  depth  and  more  gently  than  it  ought  to  have 
done  in  its  ancient  and  natural  course,  and  defendant 
further  says  that  he  did  at  the  time  of  the  commission 
of  said  alleged  grievances,  and  within  twenty  years 
after  said  wrongful  diversion  stop  up  and  fill  tbe  said 
cut  and  channel  so  wrongfully  made  in  said  close  of 
defendant     Ninth,  similar  to  eighth  defence. 

O.  C.  Morris  (and  with  him  Ball,  Q.C.)  moved  that 
the  seventh  defence  be  set  aside  as  being  embarrass- 
ing, ambiguous,  and  not  tending  to  raise  a  material 
issue,  inasmuch  as  it  is  doubtful  whether  it  is  pleaded 
as  a  traverse,  or  an  assertion  of  right,  and  does  not 
confess  and  avoid,  or  show  any  title  to  do  the  act  com- 
plained of;  and  also  that  the  8th  defence  be  set  aside 
on  the  grounds  that  it  was  imperfect,  embarrassing,  and 
did  not  expressly  assert  what  was  suggested  therein,  and 
rose  no  material  issue,  nor  confessed  and  avoided,  and 
was  argumentative;  and  also  that  the  fifth  defence  be 
either  set  aside  as  raising  no  material  issue,  and  not 
traversing  or  answering  the  matters  complained  o£  or 
be  amended  by  altering  the  word  "banks"  into  the 
words  "  said  bed  or  canal  between  the  said  banks  of 
plaintiff  or  defendant" 

Hatty  (with  him  J.  E.  Walsh,  Q.C.)  resisted  the 
motion  on  the  grounds  that  there  was  an  ancient  bed 
and  a  modern  channel,  and  that  the  obstruction  had 
been  erected,  not  in  the  ancient  bed,  but  in  the  mo- 
dern channel  of  the  river,  and  thereby  restored  things 
to  their  ancient  condition. 

Per  Curiam. — We  make  no  rule  as  to  setting  aside 
the  several  defences  objected  to.  The  defendant  may 
amend  the  seventh  defence  by  striking  out  therefrom 
the  word  "  wrongfully  "  before  the  words,  "prevent 
the  flow  of  the  stream."  We  also  give  him  leave  to 
amend  the  eigth  defence  by  adding  after  the  words, 


44  Stop  up  and  Jill  the  said  cut  and  channel  so  wrong- 
fully  made  and  dug  in  the  said  close  oj  the  defen- 
dant," the  words  "  without  altering  the  said  ancient  ltd 
and  channel  of  the  said  river."  The  fifth  defence 
may  be  altered  by  putting  before  the  word  u  banks  " 
the  words  u  The  bed  or  channel  between  them."  Costa 
to  be  costs  in  the  cause. 

Agents  for  plaintiff,  6.  R.  Wade. 
Agmts  for  defendant,  J.  F.  Bayley. 


Court  of  Common  9lras. 
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Thelwall  v.  Yklvkrton.— Jprtf  23,  25. 

Jurisdiction — Bill  of  exceptions. 

Where,  apon  the  settling  of  a  bQl  of  exceptions,  the 
judge  before  whom  the  case  was  tried  has  sanctioned 
the  insertion  into  it  of  answers  given  by  the  jury  to 
questions  propounded  to  them  at  the  trial,  but  which 
questions  formed  no  part  of  the  original  issues,  but 
were  eliminated  by  the  judge,  and  left  to  the  jury 
with  a  view  to  their  arrival  at  a  true  verdict,  it  is 
not  competent  to  the  court  out  of  which  the  record 
came,  upon  motion  by  the  plaintiff  or  defendant,  to 
amend  the  bill  of  exceptions,  or  the  post  ea  with  which 
it  is  incorporated,  by  striking  out  the  answers  so  in* 
serted.    (Christian,  J.,  distentiente.) 

The  action  had  been  brought  to  recover  a  sum  of  mo- 
ney alleged  to  be  dne  from  the  defendant  to  the  plain- 
tiff, on  account  of  furniture,  board,  lodging,  and 
necessaries,  supplied  to  tbe  defendant's  wife.  The  de- 
fences to  the  various  counts  were  simple  traverses, 
and  the  issues  were  in  the  terms  of  the  defences.  Tbe 
substantial  question  was,  whether  the  lady  to  whom 
the  necessaries  bad  been  supplied  was  the  wife  of  the 
defendant*  At  the  trial  before  Monahan,  C.  J.,  at 
the  Hilary  after  sittings,  1861,  there  was  evidence 
adduced  of  two  ceremonies,  the  one  performed  be- 
tween the  parties,  themselves,  in  Scotland,  the  other 
celebrated  by  a  Roman  Catholic  priest,  in  Ireland. 
The  judge  told  the  jury,  that  in  order  to  find  a 
verdict  for  the  plaintiff  they  must  first  ascer- 
tain that  a  valid  and  binding  ceremony  of  mar- 
riage had  been  performed  between  the  defendant  and 
Maria  Teresa  Yelverton,  otherwise  Longworth,  the 
lady  to  whom  the  plaintiff  had  supplied  the  neces- 
saries in  Scotland,  or  that  they  must  ascertain  that 
a  valid  ceremony  of  marriage,  between  the  par- 
ties, had  been  performed  in  Ireland,  and  in  order  to 
this  latter  finding,  they  must  first  find  that  for  twelve 
months  prior  to  the  date  of  the  ceremony,  the  defen- 
dant had  been  a  professing  Roman  Catholic,  and  he 
further  told  them,  that  if  they  found  the  fact  of  the 
alleged  Scotch  marriage,  they  need  give  themselves 
no  further  trouble  in  relation  to  the  ceremony  per- 
formed in  Ireland,  or  the  question  of  the  defendant's 
religion.  The  jury  returned  for  answer,  that  they 
found  a  valid  marriage  had  been  contracted  between 
the  parties  in  Scotland ;  that  they  also  found  the  cer- 
emony m  Ireland,  to  constitute  a  valid  and  binding 
ceremony  of  marriage,  and  the  defendant  to  have  been 
a  professing  Roman  Catholic  for  twelve  months  prior 
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to  its  date.  Verdict  for  the  plaintiff— there  waa  no 
objection  taken  at  the  trial  by  the  defendant's  counsel 
to  the  course  adopted  by  the  jndge  in  so  splitting  the 
main  issue  into  two,  bat  a  bill  of  exceptions,  five  in 
number,  to  the  charge  of  the  learned  judge,  upon 
other  grounds,  was  tendered  in  the  usual  form  and  re- 
ceived. Upon  settling  this  bill  of  exceptions,  the 
above  questions  relating  to  the  several  marriages,  ami 
the  religion  of  the  defendant,  and  the  answers  given 
to  them  by  the  jury,  were  set  out  and  formed  part  of 
the  record. 

Bail,  Q.  C.  (with  him  Jellett)  for  the  defendant, 
moved  to  amend  the  bill  of  exceptions  by  striking  out 
the  answers  of  the  jury.— The  jury  were  asked  if  a 
marriage  had  been  contracted  in  Edinburgh,  1857,  and 
if  it  was  a  binding  one  according  to  the  law  of  Scotland ; 
they  were  also  asked,  if  there  had  been  a  marriage 
contracted  in  Ireland.  The  answers  to  these  ques- 
tions are  not  answers  to  the  original  issues,  but  to 
collateral  questions  raised  on  the  trial  I  find  no  fault 
with  what  the  Lord  Chief  Justice  did,  in  raising  and 
putting  these  questions,  but  I  say  that  the  answers  to 
them  cannot  appear  on  the  bill  of  exceptions.  Were 
there  a  motion  for  a  new  trial,  it  might  be  otherwise; 
but  the  argument  of  this  bill  must  not  involve  a  new 
trial  motion.  The  law  regulating  bills  of  exceptions, 
is  the  same  for  both  countries,  for  England  and  Ire- 
land. The  statute  which  gave  the  right  to  them,  (and 
which  was  made  Irish  by  Poyning's  Law)  was  the  13 
Edward  L,  c.  31,  which  enacts  that,  "If  the  king, 
upon  complaint  made  of  the  justices,  cause  the  record 
to  come  before  him,  and  the  exception  be  not  found 
in  the  roll,  and  the  plaintiff  show  tne  exception  with 
the  seal  of  a  justice,  the  justice  shall  be  commanded 
that  he  appear  at  a  certain  day  to  confess  or  deny  his 
seal,  and  if  the  justice  cannot  deny  his  seal,  they  shall 
proceed  to  judgment  according  to  the  exception." 
Then  came  the  Irish  Statute  of  28  Geo.  HI.,  c.  31, 
the  first  section  of  which  has  been  uniformly  miscon- 
stined  by  the  Irish  judges,  as  the  House  of  Lords  de- 
termined in  Lord  Trimlestown  v.  Ksmmis  (9  CL  & 
Fin.,  749  and  5  Ir.  Law  Rep.  380.)  That  section  runs 
thus — "  whereas  it  hath  been  holden  that  bills  of  ex- 
ceptions taken  to  the  opinion  of  a  jndge  at  Nisi  Prius, 
are  not  examinable  in  the  court  in  which  the  action  is 
brought,  and  can  only  be  examined  upon  a  writ  of 
error  brought  in  a  superior  court,  whereby  the  party 
offering  such  bill  of  exceptions  is  snbject  to  great  de- 
lay and  costs — be  it  enacted,  &c,,  that  it  shall  be  suf- 
ficient if  the  judge,  to  whom  such  bill  of  exceptions 
shall  be  tendered,  sign  the  same,  and  that  it  shall  not 
be  necessary  for  htm  to  put  his  seal  thereto,  and  that 
snch  bill  of  exceptions  so  signed  shall  remain  with  the 
clerk  of  Nisi  Prius,  and  be  incorporated  in  the  posteat 
and  be  returned  therewith  to  the  court  in  which  the 
action  is  brought— which  court  shall  have  authority 
to  examine  the  same,  and  giva  judgment  thereon,  or 
make  such  order,  either  by  arrestiug  the  judgment, 
granting  a  venire  facias  ds  novo*  or  otherwise,  as  shall 
be  agreeable  to  justice."  The  Irish  judges  erro- 
neously conceived  that  under  this  last  clause  they  had 
a  latitude  to  review  the  entire  merits  of  the  triaL 
The  point  arose  in  Trmlestoum  v.  Kemmis,  and  the 
House  of  Lords  held  that  the  law  was  the  same  in 
Ireland  as  in  England,  and  that  the  Court  of  Exche- 


quer Chamber  in  Ireland  (from  which  the  appeal  to 
them  had  come)  had  no  power  to  select  any  particular 
portion  of  the  evidence  set  forth  in  the  bill  of  excep- 
tions, not  being  the  subject  matter  of  an  exception 
taken  at  the  trial,  and  to  affirm  or  reverse  the  judg- 
ment of  the  court  below,  upon  argument  bnilt  upon 
such  portion  of  the  evidence  alone,  or  upon  consider- 
ations of  its  weight  or  bearing  upon  the  merits  of  the 
case.  Tindal,  0.  J.,  in  delivering  the  opinion  of  the 
judges,  says — " The  question  becomes  this,  whether 
the  Court  of  Exchequer  Chamber  in  Ireland  has,  un- 
der the  28  Geo.  111.  c  31,  a  larger  power  in  adjudi- 
cating upon  a  cause  brought  before  them  by  writ  of 
error  after  a  bill  of  exceptions  tendered,  than  a  Court 
of  Error  in  England  would  have  under  similar  circum- 
stances? and  we  think  it  has  not— we  are  of  opinion 
that  this  Act  gives  no  authority  to  the  court  to  pro- 
ceed upon  any  other  rule  or  ground  of  decision  than 
that  which,  before  the  Act,  belonged  to  and  governed 
the  decision  upon  a  bill  of  exceptions;  for  the  words 
"to  give  judgment  thereon,"  mean  either  for  the 
plaintiff  or  defendant,  according  to  the  merits  of  the 
exceptions;  the  words  "  to  order  the  judgment  to  be 
arrested,"  mean  only  in  case  any  matter  appears  on 
the  record  of  the  action  which  calls  upon  the  court  so 
to  do;  the  words  "  to  grant  a  venire  facias  de  novo9n 
mean  the  ordinary  judgment  where  the  exceptions  are 
allowed;  and  the  words  "or  otherwise  as  shall  be 
agreeable  to  justice,"  mean  that  the  court  shall  make 
any  other  order  which  the  consideration  of  the  bill  of 
exceptions,  as  a  bill  of  exceptions,  calls  upon  them  by 
law  to  make."  The  case  of  the  Bank  of  Ireland  v. 
The  Trustees  of  Evans's  Charity  (4  In  Com.  Law 
Reports,  624  &  5  House  of  Lords,  389),  is  to  the 
same  effect.  The  words  "  agreeable  to  justice  "  mean 
agreeable  to  the  merits  of  the  exceptions,  not  the 
merits  of  the  triaL  Suppose  there  were  three  or  four 
issues  on  the  record,  as  follows — Was  Mrs.  Yelverton 
maried  in  Scotland?  was  Mrs.  Yelverton  married 
iii  Ireland?  &c.  That  would  be  a  stronger  case, 
and  yet,  even  in  that  case,  we  should  be  entitled  to 
have  judgment  on  the  exceptions,  not  upon  the  merits. 
— Davits  v.  LowndeSt  first  reported  in  4  Bingham's 
N.C.,  478,  and  afterwards  in  1  Manning  &  Granger, 
473,  was  very  similar  to  the  present  case.  The  de- 
fendant for  whom  the  verdict  was  found,  sought  to 
have  the  opinions  of  the  jury  on  three  questions  thrown 
out  by  the  judge  inserted  into  the  bill  of  exceptions, 
and  the  Court  of  Appeal  refused  to  do  this,  and  Tin- 
dal, C J.,  in  giving  judgment,  says,  "  The  proper  ob- 
ject of  the  bill  of  exceptions  is  to  contain  the  excep- 
tion made  to  the  directions  and  ruling  of  the  judge, 
together  with  so  much  of  the  evidence  given  at  the 
trial  as  is  necessary  to  make  the  exception  intelligible 
to  the  Court  of  Error,  and  furnish  grounds  for  the 
allowance  or  disallowance  of  the  exception.  Upon 
legal  reasoning,  therefore,  there  can  be  no  stronger 
ground  for  insisting  that  this  communication  of  the 
jury  to  the  court  should  be  set  out  upon  the  bill  of 
exceptions,  than  that  it  should  be  set  out  in  the  pos- 
tea  immediately  preceding  the  verdict."  It  may  be 
asked,  what  is  my  object  in  seeking  to  expunge  these 
answers?  but,  I  reply  by  asking,  what  is  the  plain- 
tiff's object  in  desiring  to  retain  them  on  the  bill  of 
exceptions?    It  is  in  order  to  have  the  benefit  of  a 
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new  trial  motion.  [Christian,  J. — Suppose  that  six 
of  the  jnrore  believed  the  Scotch  marriage  valid,  and 
the  Irish  one  invalid,  and  the  other  six  believed  the 
Irish  marriage  valid  and  the  Scotch  one  invalid,  the 
twelve  might  yet  agree  that  Mrs.  Yelverton  was  the 
wife  of  the  defendant.  Keogh,  J* — It  has  not  been 
suggested  that  the  jury  would  be  at  liberty  thus  to 
componnd  their  differences,  and  oat  of  two  half  mar- 
riages make  one  whole  one.] 

Serjeant  Sullivan,  (with  him  Whiteside,  Q.  C.  and 
Townsend)  contra. — The  Judges  are  bound  to  leave 
this  matter  upon  the  record,  but  they  can  deal  with  it 
*as  they  please  when  the  bill  of  exceptions  comes  to 
be  argued.  [Monahan*  C-  /. — I  knew  when  settling 
the  bill  of  exceptions,  that  if  I  struck  out  these  an- 
swers, there  would  be  no  appeal,  and  the  point  could 
not  be  discussed  either  iu  this  court  or  the  House  of 
Lords.]  I  am  now  upon  a  point  of  jurisdiction,  and 
I  go  the  length  of  saying  the  court  has  no  jurisdiction 
to  meddle  with  the  postea  after  the  judge  has  settled 
il.  [Keogh,  J. — There  ought  to  be  an  authority  for 
such  a  motion  as  this.]  There  ought,  and  where  is  it? 
None  has  been  produced  on  the  other  side.  [Chris- 
tian, /. — It  is  unusual  for  the  findings  of  the  jury  to 
appear  on  the  postea,  and  therefore  there  may  be  no 
c«we  in  point]  A  summons  is  the  proper  course. 
[JeUett  here  referred  to  Culley  v.  Doe  dem.  Taylerson 
( 1 1  Adol.  &  EL  1013  note.)]  That  case  only  placed 
one  part  of  the  record  behind  the  other;  the  substance 
was  untouched.  In  Davits  v.  Lowndes,  Tindal,  C. 
J.  required  no  answers  to  the  questions.  I  see  no  end 
to  questions  of  this  kind,  if  the  present  one  be  enter- 
tained. The  suggestion  thrown  out  by  Christian,  J., 
of  six  to  one  and  half  a  dozen  for  the  other,  is  the 
most  convincing  reason  why  this  bill  of  exceptions 
should  not  be  touched.  The  purpose  of  this  motion 
is  to  confuse  the  record,  aud  blind  every  court  before 
whom  it  may  come  as  to  the  real  issues — it  seeks  to 
have  the  judge's  charge  stand  as  delivered — the  ques- 
tions stand,  and  the  answers  to  those  questions  be 
struck  out  The  result  must  be  the  grossest  injus- 
tice. The  judge  said,  I  want  to  have  two  questions 
answered, — was  there  a  Scotch  marriage?  was  there 
an  Irl«h  marriage?  [Christian,  J. — And  he  told  the 
jury  if  they  found  the  first  to  throw  the  second  out  of 
their  consideration.]  Suppose  these  answers  erased, 
and  that  the  case  goes  before  an  English  tribunal, 
which  knows  nothing  of  it,  how  is  it  to  tell  but  that 
it  was  six  to  one,  aud  half  a  dozen  for  the  other? 
[Christian,  J. — My  difficulty  is  (bunded  on  Dames 
v.  Lowndes.  The  answers  in  this  case  were  given  in 
defiance  of  the  charge.]  This  is  not  a  motiou  to 
strike  out  the  finding  on  the  Irish  marriage. 

Whiteside,  Q.C. — This  is  a  motion  of  the  first  im- 
pression, a  motion  to  the  full  court  to  coerce  the 
judge,  and  while  I  address  the  full  oourt  I  do  it  under 
protest,  for  I  conceive  that  I  ought  only  to  be  ad- 
dressing the  Lord  Chief  Justice.  In  Culley  v.  Tayler- 
son  there  was  an  admission  by  the  counsel.  [Chris- 
tian J. — The  bill  of  exceptions  in  England  forms  no 
part  of  the  postea,  and  therefore  that  case  is  no  au- 
thority for  the  court  to  interfere  here.]  The  findiug  on 
the  second  marriage  cannot  impeach  the  finding  on  the 
first  Lord  Eldon  was  twice  married,  and  if  that  be 
ground  ot  impeachment  he  was  never  married.    A 


judge  cannot  charge  the  jury  twice.  In  the  case  of 
the  Mersey  Docks  Trustees  v.  Jones  (8  Com.  B.,  N.  S. 
124),  the  plaintiffs  obtained  a  rule  calling  on  the  de- 
fendant to  show  cause  why  they  should  not  be  at 
liberty  to  amend  the  special  case  by  inserting  therein 
a  statement  to  raise  the  question  of  estoppel,  and  the 
rule  was  discharged,  and  it  was  rightly  argued  that 
tfie  court  had  no  power  to  alter  the  form  of  a  special 
case  agreed  on  by  the  parties,  or  to  interfere  in  any 
way  except  in  case  of  fraud —  Vines  v.  The  Corpora* 
Hon  of  Reading  (I  Y.  &  L,  4);  The  King  v.  Ward 
(6  N.  &  M.,  38);  The  Earl  of  Glasgow  and  others 
v.  The  Hurlet  Alum  Company  and  another  (3  E  of 
L.  Cas.,  25). 

Jellett  in  reply. — These  answers  must  be  either 
part  of  the  bill  of  exceptions  or  part  of  the  postea; 
there  is  jurisdiction  to  amend  both.  In  Culley  r. 
Taylerson  "  a  preliminary  objection  was  taken  for  the 
defendant  in  error  by  Granger,  who  contended  that 
the  exceptions  appeared  not  to  have  been  tendered  till 
after  verdict.  He  referred  to  Armstrong  v.  Lewis 
(2  G.  &  M.,  274),  and  pointed  out  that  the  record 
was  properly  made  up,  in  this  respect,  in  Wright  r. 
Doe  d.  Tatham(\  A.  &  E.  S).  He  admitted  (as  Pat- 
teson,  J.  had  stated;  that,  in  fact,  the  exceptions 
were  tendered  before  verdict;  but  be  contended  that 
the  record  was  conclusive,  and  that  after  the  bill  was 
sealed  no  alteration  as  to  facts  could  be  introduced  bj 
amendment;  as  to  which  he  referred  to  B.  Bidgmanr. 
Holt  (Shower's  Par.  Ca.,  122,  3).  W.  H.  Watson, 
contra,  contended  that  the  order  was  immaterial;  bat 
that,  at  any  rate,  the  record  might  be  amended,  and 
he  referred  to  Richardson  v.  Mellish  (3  Bingn  334); 
I  Doe  d.  Church  v.  Perkins,  3  T.  it,  749).  Per  Ca- 
:  riam. — We  think  the  amendment  may  be  made.''  Sop- 
'  pose  them  a  part  of  the  postea,  then  Richardson  r. 
Mellish  (3  Bing„  334)  is  an  authority.  So  is  Powell 
v.  The  Atlantic  Steam  Navigation  Company  (II  ir. 
G.  L.  R.,  347).  The  section  of  the  Common  Law 
Procedure  Act  on  amendment  gives  the  power.  The 
bill  of  exceptions  does  not  necessarily  contain  the  ver- 
dict at  all;  so  the  statute  of  Westminster,  aod  the  28 
Geo.  3.,  c  31,  a.  1.  In  old  times  the  bill  was 
handed  in  when  the  exceptions  were  taken,  and  it  was 
only  in  process  of  time  that,  owing  to  the  hurry  of 
Nisi  Prius,  the  present  practice  was  had  recourse  to. 
To  the  same  effect  is  the  form  of  Bill  of  Exceptions  in 
the  Schedule  to  the  Common  Law  Procedure  Act, 
1853.  The  jury  here  find  the  facto  and  the  conclu- 
sion of  law  upon  them,  and  there  is  no  record  of  a 
postea  so  framed.  See  Chitty's  Archbold  and  Cole  on 
Ejectment  (appendix  774);  The  Earl  of  Glasgow  r. 
The  Hurlet  Alum  Company  is  inapplicable. 

Cur.  adv.  vtdL 

April  28-— Mohahan,  C.  J.— This,  thongh  not 
technically,  is  substantially  an  appeal  motion.  The 
case  was  tried  before  me,  and,  on  settling  the  bill  of 
exceptions,  the  question  was  raised  whether  it  should 
be  in  its  present  condition.  I  decided  that  it  should 
be  iu  its  present  condition.  I  will  mention  shortly 
the  nature  of  the  amendment  sought  for.  The  only 
question  to  be  tried  was,  whether  Mrs.  Yelverton  was 
the  wife  of  the  defendant  or  not  A  great  deal  of 
evidence  was  given  to  prove  two  facta— one,  that  a 
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valid  marriage  had  been  contracted  in  Scotland ;  the 
other,  that  a  valid  marriage  had  been  celebrated  in 
Ireland.  I  said,  and  there  was  no  objection  raised  at 
the  time,  that  I  should  leave  the  two  questions  dis- 
tinctly, and  I  told  the  jury  that  if  they  found  the  fact 
of  the  Scotch  marriage,  they  need  not  trouble  them- 
selves about  the  Irish  one.  The  defendants  counsel 
immediately  after  tendered  two  sets  of  exceptions — 
one  pointed  to  the  one  marriage — the  other,  to  the 
other.  Bat  no  objection  was  taken  to  my  leaving 
both  these  questions  to  the  jury.  The  motion  now  is 
to  expunge  the  answers,  as  I  understand  it,  it  is  not 
to  expunge  the  questions.  The  first  objection  to  this 
application  is,  that  the  court  has  no  jurisdiction  to  in- 
terfere with  the  bill  of  exceptions;  that  no  Act  of 
Parliament  gives  them  jurisdiction  to  interfere.  I  do 
not  mean  to  say  that,  in  the  case  of  a  mistake,  the 
judge  or  the  court  has  no  power  to  interfere  with  that, 
but  the  opinion  of  the  majority  of  this  court  is,  that  it 
cannot  interfere  with  the  bill  of  exceptions.  No  case 
has  been  cited  in  point;  some  few  cases  were  cited  in 
which,  without  taking  the  trouble  of  going  before  the 
judge,  an  application  was  made  to  the  court  on  the 
ground  that  the  judge  would  not  object.  If  this  were 
such  a  case,  the  case  of  a  mere  slip,  there  is  no  doubt 
that  the  court  might  interfere.  A  second  question  is, 
whether  the  court  ought  to  interfere,  supposing  it  had  the 
jurisdiction.  The  majority  of  the  court  think  that 
even  if  there  were  jurisdiction,  they  ought  not,  in  the 
present  case,  to  do  what  they  are  asked.  Iu  Daoies 
v.  Lowndes,  the  judge  told  the  jury  that  there  were 
certain  questions  which  they  must  determine,  in  order 
to  find  a  verdict  The  jury  gave  answers  without 
being  asked  for  them,  and  the  counsel  applied  to  the 
court  to  have  stheir  answers  introduced  into  the  bill 
of  exceptions.  *  The  court  decided  it  was  not  a  case 
in  which  they  would  introduce  the  answers.  The 
majority  of  this  court  thiuk  that  a  very  different  thing 
from  the  present  case,  in  which  the  answers  are  on 
record.  In  reply  to  the  statement  that  there  is  no 
case  to  be  found,  since  the  statute  of  Westminster, 
like  the  present,  suffice  it  to  refer  to  Nepean  v.  Doe 
dern.  Knight  (2  M.  &  W.,  894).  On  looking  at  page 
911,  we  have  the  judgment  of  the  Court  of  Exchcqner 
Chamber  given  by  Lord  Denman,  and  from  that  it  ap- 
pears the  jury's  findings  "  that  it  was  not  proved  that 
Matthew  Knight  was  alive  within  twenty  years,  but 
that  it  did  not  appear  that  there  was  an  adverse  pos- 
session of  twenty  years,"  were  on  the  record.  So  that 
whether  rightly  or  wrongly  done,  it  is  not  accurate  to 
say  this  is  the  only  case  in  which  such  findings 
have  appeared  upon  the  record.  I  thought  it  was  not 
for  me,  when  this  came  before  me,  to  decide  summa- 
rily that  these  findings  of  the  jury  should  be  excluded, 
and  the  majority  of  the  court  are  of  opinion  that  even 
if  the  court  had  jurisdiction,  this  is  not  a  case  for  re- 
moving them.  I  say  nothing,  however,  of  the  effect 
of  leaving  them.  It  may  be  that  they  will  be  disre- 
garded on  the  principle  that  utile  per  inutile  turn  vitia- 
tur:  it  may  be  otherwise* 

Ball,  J. — I  concur  in  the  statements  of  the  Lord 
Chief  Justice. 

Christian,  J. — There  are  some  observations  thrown 
ont  by  the  Lord  Chief  Justice  which  1  do  not  go  along 


with.  I  am  of  opinion  that  the  court* have  every  ju- 
risdiction to  entertain  this  motion.  I  ought  to  state 
the  grounds  I  have  for  to  thinking,  as  it  might  be  of 
importance  afterwards.  I  think  I  ought  to  assign  my 
reasons.  There  is  a  marked  distinction  between  the 
present  and  all  the  cases  in  which  the  judge  has  been 
held  supreme  iu  what  he  has  done.  In  the  latter  the 
judge  has  confined  himself  within  the  province 
precisely  marked  out  for  him.  There  the  court  can 
derive  their  knowledge  of  what  the  verdict  was  from 
the  judge  alone.  In  them  there  is  an  obligation  on 
the  judge  to  give  the  court  information  through  the' 
postea.  Similarly  where  the  court  above  want  to 
know  what  was  the  evidence,  what  the  direction, 
what  points  were  left  to  the  jury,  &c,  it  is  from  the 
judge  alone  that  the  information  must  come;  and  one 
line  or  figure  of  what  he  has  thus  supplied  the  court 
above  cannot  alter.  No  doubt,  cases  of  necessity  arise 
in  which  the  judge  will  ask  the  assistance  of  the  comt ; 
and  there  again  the  court  is  confined  to  the  informa- 
tion which  the  jndge  gives  them.  In  every  one  of 
these  the  judge  has  done  what  the  law  has  obliged 
him  to  do;  but  if  the  judge  thinks  it  proper  to  adopt 
a  course  highly  novel  and  exceptionable  by  put- 
ting upon  the  postern  matter  which  was  not  given  to 
him  upon  the  Nisi  Prius  record;  to  wit,  the  opinions 
of  the  jury;  for  this  is  not  the  verdict,  for  I  do  not 
consider  these  findings  to  be  on  the  bill  of  exceptions 
at  all  but  on  the  postea;  then  it  becomes  quite  a  dif- 
ferent thing  from  the  cases  I  have  mentioned.  The 
distinction  is  obvious  and  palpable,  and  must  approve 
itself  to  every  mind  on  consideration.  The  question 
here  is  this,  was  the  judge  right  in  putting  this  upon 
the  record?  It  was  voluntary.  Hence  it  is  the  clear 
duty  of  the  court  to  entertain  that  question.  In  the 
one  case  the  judge  is  ordered  by  the  law,  in  the  other 
he  is  not.  What  was  the  issue  in  the  present  case? 
Whether  this  lady  was  the  wife  of  the  defendant.  It 
was  no  part  of  that  issue  to  find  the  validity  of  any 
particular  marriage  or.  the  date  of  any  marriage. 
There  was  evidence  on  a  variety  of  poiuts  given  at 
the  time— evidence  of  cohabitation,  &c  One  juror 
might  have  said  I  have  the  cohabitation  to  go  upon ; 
another  juror  might  have  said  I  have  been  told  that 
the  defendant  must  have  been  a  Roman  Catholic  for 
twelve  months;  I  believe  that;  another  juror  mi-ht 
have  said,  I  am  satisfied  by  the  evidence  of  reputa- 
tion. What  the  law  requires  is,  that  the  jury  should 
be  unanimous  on  the  issues  left  to  them  upon  the  re- 
cord and  on  nothing  more.  Was  it  ever  heard  of  that 
a  judge  should  say  to  the  jury,  I  will  not  take  your 
finding  unless  you  satisfy  me  of  your  opinion  on  cer- 
tain other  questions.  These  were  pieces  of  evidence; 
I  will  not  call  them  collateral  issues  The  judge  had 
a  right  to  direct  the  attention  of  the  jury  to  these 
questions,  and  even  to  get  their  answers  to  them,  and 
j  to  put  them  on  his  note- book  for  his  own  purposes; 
:  but  having  done  this  he  goes  a  step  farther,  and  puts 
1  these  answers  upon  the  postea.  No  doubt,  he  did  so 
1  in  the  interests  of  justice;  but  I  say  when  he  has  so 
done  he  has  taken  the  case  altogether  out  of  the  cate- 
gory of  cases  I  have  mentioned  in  which  the  court 
cannot  interfere.  I  say  the  court  have  a  right  to  in- 
quire whether  the  judge  has  a  right  to  alter  the  con- 
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dition  of  the  postea.  One  observation  on  this  part 
of  the  case  let  me  repeat  Much  has  been  said  of  the 
judge's  seal  or  signature  being  appended,  and  the  con 
sequent  immutability  of  the  bill  of •  exceptions,  but  I 
do  not  consider  these  answers  to  form  part  of  the  bill 
of  exceptions  at  all  bat  of  the  postea.  It  is  the  theory 
though  not  the  practice  that  the  bill  of  exceptions 
shoald  be  complete  and  signed  before  the  jury  come 
into  court.  I  am  clearly  of  opinion  that  the  princi- 
ples regulating  this  motion  are  the  principles  regula- 
ting a  motion  to  amend  the  postea,  not  to  amend  a 
bill  of  exceptions.  It  remains  to  be  asked,  was  the  judge 
right  in  the  present  case?  And  I  do  not  give  an  opinion, 
because  this  is  a  motion  to  amend  the  record;  and  if 
I  thought  it  a  case  where  justice  would  be  eventually 
done,  thinking  also  that  what  was  done  was  wrongly 
done,  I  shoald  not  express  that  opinion.  But  I  re- 
serve to  myself  the  right  to  decide  on  the  propriety 
of  this  step  upon  the  hearing  of  the  bill  of  exceptions. 
With  that  reservation  I  concur  in  the  judgment  of  the 
other  members  of  the  court 

Keogh,  J. — I  wish  to  keep  myself  as  free  as  pos- 
sible until  the  argument  of  the  bill  of  exceptions.  I 
was  of  opinion  that  the  court  had  not  jurisdiction  to 
grant  this  motion;  but  upon  the  other  question,  I  like 
my  brother  Christian,  reserve  to  myself  the  most  per- 
fect liberty  to  discuss  everything  which  may  arise  on 
the  argument 

No  rule  on  the  motion. 


Aibd  v.  Eirbt. — April  29. 

Practice — Security  for  costs — Landlord  and  Tenant 
Consolidation  Act 

A  HoncK  of  motion  to  require  the  defendant  in  this 
case,  an  overholding  tenant,  in  an  action  of  ejectment, 
to  give  security  for  costs  pursuant  to  the  75th  section 
of  the  Landlord  and  Tenant  Consolidation  Act,  the 
23  &  24  Vict,  c  154,  had  been  served  on  the  defen- 
dant. 

M'Kenna,  for  the  defendant,  applied  to  the  court 
to  have  the  motion  discharged,  no  oue  on  the  part  of 
the  plaintiff  appearing  to  move  it 

Bt  the  Court. — There  must  be  notice  of  the  appli- 
cation to  discharge  the  motion  served  on  the  plaintiff. 


Stammus  v.  Heshan. — April  29* 

Practice — Security  for  costs — Landlord  and  Tenant 
Consolidation  Act 

Beytagh,  for  the  plaintiff,  applied  to  compel  the  de- 
fendant an  overholding  tenant  in  an  action  of  eject- 
ment to  give  security  for  costs,  damages,  and  mesne 
profits,  pursuant  to  the  75th  section  of  the  23  &  24 
Vict.,  c.  154,  the  Landlord  and  Tenant  Consolidation 
Act  The  notice  of  motion  had  not  named  a  day  on 
which  it  would  be  moved. 

Bt  the  Court. — The  notice  served  on  the  defendant 
must  state  the  day  of  moving. 


Court  of  BanferupttgfcEnsolbeiuf), 

[Repotted  by  John  Lavqr,  Esq*  Banftfcr-aUaw  3 

Re  Alexavdeb  Sim,  a  bankrupt. 

Reputed  ownership — BUI  of  sale  by  way  of  mortgage 
— Demand  of  possession  by  mortgagee — Possession 
by  bankrupt  with  his  consent 

Where  a  trader  executes  a  bul  of  sale  of  chattels,  by 
way  of  mortgage,  which  contains  a  clause  that  he  it 
to  retain  possession  of  the  goods  until  a  certain  day, 
by  which  time  he  was  to  have  paid  the  advances 
made  him — the  mortgagee,  notwithstanding  this 
clause,  demanded  possession  of  the  goods  three  days 
after  the  execution  of  the  mortgage,  which  was  re- 
fused by  the  bankrupt  on  the  ground  that  it  woe  in* 
consistent  with  the  terms  of  the  deed,  in  which  refu- 
sal the  mortgagor  appeared  to  acquiesce,  and  they 
continued  in  the  apparent  ownership  of  the  mortgor 
gor  at  the  time  of  his  bankruptcy.  Held,  that  the 
goods  and  chattels  were  in  the  order  and  disposi- 
tion of  the  bankrupt  at  the  time  of  the  bankruptcy, 
with  the  consent  of  the  true  owner,  and  that  they 
passed  to  his  assignees. 

This  case  came  before  the  court  upon  charge  and  die* 
charge.  The  facts  appear  in  the  very  able  judgment 
of  Judge  Lynch.  The  bankrupt  was  an  extensive 
miller  in  Sligo,  and  a  question  had  been  argued  on  for- 
mer days  as  to  the  validity  of  a  bill  of  jsale  given  by 
him  to  his  solicitor,  Mr.  Baptist  Kernaghan,  as  security 
for  moneys  advanced  to  him  by  Mr.  Kernaghan,  and 
also  in  respect  of  a  claim  made  by  the  latter  for  having 
paid  a  debt  due  by  the  bankrupt  to  the  Clydesdale 
Bank.  The  validity  of  the  bill  of  sale  was  impeached 
by  the  assignees  on  various  grounds,  and  that  wis 
the  question  for  the  decision  of  the  court 

Armstrong,  Serjeant,  and  Kernan,  Q.C.  in  support 
of  the  bill  of  sale :  they  cited  Harris  v.  Ricket  (4  Hurl- 
ton  &  Norman);  Hutton  v.  Orittvell  (1  Ellis  &  Black- 
bnrne,  15). 

HempuX  Q.O,  and  Heron,  Q.C.,  were  for  the  as- 
signees: they  cited  Re  Murray  (9  Ir.  Chan.  Rep.  290 
Freshny  v.  Carrick  (1  Hurlston  &  Norman  653) 
Homsbey  v.  Miller  (1  Ellis  &  Blaokburne;  5  Jurist 
938). 

Judge  Lynch,  in  giving  judgment,  said— Thid  case 
hal  been  submitted  to  this  Court  on  the  charge  of  the 
assignees  and  the  discharge  of  Mr.  Kernaghan;  and 
the  question  is  as  to  the  right  to  the  household  furni- 
ture of  the  bankrupt  taken  possession  of  by  this  Court, 
same  having  been  in  the  possession  of  the  bankrupt 
at  the  time  of  the  adjudication.  Prima  facie  the  pro- 
perty belongs  to  the  assignees,  having  been  found  in 
bankrupt's  possession  at  the  time  of  his  bankrupted 
But  Mr.  Kernaghan  claims  them  as  his,  having  been 
transferred  to  him  by  a  bill  of  sale  executed  on  the 
3rd  of  August,  1861;  and  Mr.  Kernaghan  having 
proved  this  deed  now  claims  them  as  his  property. 
The  charge  of  the  assignees  admitting  the  execution 
of  the  bill  of  sale,  sets  up,  in  answer  to  the  tide  made 
under  it,  several  matters  of  fact,  amongst  others,  that 
the  bill  of  sale  of  the  3rd  of  August  was  a  contem- 
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poraneous  transaction  with  a  bond  and  warrant  of  at- 
torney given  in  order  to  bind  Hetherington's  tene- 
ments; and  that  both  together  were  an  act  of  bank- 
ruptcy, as  conveying  substantially  the  whole  of  the 
bankrupt's  property  to  secure  a  bygone  debt  to  Mr. 
Kernaghan.  And  indeed  did  the  case  rest  on  the 
transaction  of  the  3rd  of  August,  1861,  it  would  be 
clear  enough  that  Mr.  Kernaghan's  title  would  fail  on 
the  grounds  stated.  But  Mr.  Kernaghan  has  gone 
into  evidence  to  show  that  this  bill  of  sale,  executed 
on  the  3rd  of  August,  1861,  was  then  executed  in 
pursuance  of  an  agreement  entered  into  long  pre- 
viously, and  by  which  before  the  advances  were  njade 
which  form  the  consideration  of  the  bill  of  sale,  it  was 
agreed  that  such  bill  of  sale  would  be  given.  Many 
arguments  have  been  advanced  before  me  to  induce  me 
not  to  act  on  this  testimony;  but  they  were  ingenious 
reasonings  against  the  testimony  given,  and  I  never 
for  one  moment  admitted  to  my  own  mind  the  possi- 
bility of  acting  against  the  testimony  of  Mr.  Kerna- 
ghan, not  met  by  any  counter  statements  by  any  wit- 
ness, and  corroborated  remarkably  by  what  occurred 
before  me — the  character  of  Mr.  Kernaghan  himself  is 
hardly  necessary  to  be  added  to  a  case  so  plainly  sus- 
tained by  the  evidence  given  before  me.  I,  therefore, 
as  a  fact  find  "That  this  bill  of  sale  was  executed  on 
the  3rd  of  August,  1861,  in  pursuance  and  in  perform- 
ance of  the  agreement  made  to  give  it  on  the  occa- 
sion of  the  agreement  to  make  the  advances; "  there 
fore  the  question,  on  the  authority  of  the  cases  of  Har- 
ris v.  Beckett  (1  H.  &  N.  1)  and  Button  v.  CrUwell 
(1  Ellis  &  B.  15)  is  altered,  and  the  title  under  the 
bill  of  sale,  and  the  transaction  evidenced  by  it,  must 
be  regarded  as  matters  stood  in  June,  I860.  Now, 
in  my  opinion,  it  it  quite  impossible  to  impeach  the 
dealing  of  June,  I860,  on  any  of  the  grounds  put  for 
ward  here.  Some  general  statements  ol  fraud  in  that 
transaction  are  put  forward.  There  is  no  foundation 
whatever  for  any  such  charges.  The  dealing  with 
Mr.  Kernaghan  was,  as  far  as  he  was  concerned,  a 
perfectly  honest  and  bona  fide  one,  and  his  title  then 
acquired  is  beyond  impeachment  or  suspicion.  He  ad- 
vanced his  money  on  the  faith  of  this  security — he  did 
so  bona  fide,  to  keep  Mr.  Sim  in  trade,  and  his  ad- 
vances were  applied  to  trade  purposes  by  him;  and  as 
far  as  Mr.  Kernaghan  is  concerned,  the  only  matter  of 
regret  is  that  he  was  so  little  exacting  in  his  claims, 
and  so  forbearing  as  to  the  enforcement  of  his  own 
rights — that  by  reason  of  this  now  the  serious  ques- 
tion in  this  case  arises,  namely,  whether  the  assignees 
have  not  now  a  right  conferred  by  the  313th  section, 
which  must  prevail  against  the  title  of  Mr.  Kernaghan 
under  this  bill  of  sale,  even  treating  it  as  I  have  done, 
as  a  transaction  of  June,  1860,  when  the  agreement 
.  to  give  it  was  entered  into.  I  wish  to  add  here,  in 
passing,  that  no  objection  was  alluded  to  in  argument 
by  reason  of  the  present  bill  of  sale  differing  in  some 
respects  from  the  bill  of  sale  agreed  on,  or  by  reason 
of  the  stay  until  November,  introduced  in  the  agree- 
ment of  3rd  of  August,  1861.  The  bill  of  sale  was 
not  questioned  on  any  such  grounds,  but  was  treated 
as  pursuant  to  that  agreement,  if  that  agreement  .was 
established  in  evidence;  and  I  merely  now  allude  to 
this  as  a  matter  worth  mentioning,  though  unneces- 


sary for  my  consideration  and  not  alluded  to  in  argu- 
ment But  I  come  to  the  principal  question  in  this 
case — namely,  taking  the  bill  of  sale  as  a  transaction 
of  June,  1860,  WjCre  the  chattels  in  the  possession,  or- 
der, or  disposition  of  the  bankrupt,  after  he  became 
a  bankrupt,  with  the  consent  and  permission  of  the 
true  owner,  treating  Mr.  Kernaghan,  by  virtue  of  the 
title  he  has  established,  as  such  true  owner?  This  is 
often  a  very  harsh  clause,  and  often,  as  administered 
in  individual  instances,  works  plain  hardship ;  but  it 
is  a  provision  of  the  law  made  for  public  usefulness, 
and  which,  being  for  a  general  object,  cannot  yield  in 
particular  instances  to  a  peculiar  hardship  in  its  appli- 
cation. Several  courts  and  several  judges  have  stated 
the  hard  rule  established  in  some  particular  cases,  but 
all  have  yielded  to  the  plain  terms  of  the  enactment, 
which  were  intended  to  secure  a  reality  of  possession 
in  a  trader  commensurate  with  his  visible  property,  so 
that  credit  should  not  be  obtained  on  a  false  appear- 
ance of  a  trader's  possession.  This  was  the  reason  of 
the  enactment,  but  was  not  made  the  limit  of  its  ap- 
plication, and  therefore  in  the  application  of  the  law 
it  is  never  regarded  as  a  question  whether  in  fact  cre- 
dit was  obtained  by  reason  of  the  possession  being  left 
with  the  permission  of  the  true  owner.  The  questions 
solely  are,  whether  after  he  became  bankrupt,  the 
bankrupt  had  the  goods  or  chattels  in  his  possession, 
order,  or  disposition;  and  then,  secondly,  whether 
same  was  with  the  consent  and  permission  of  the  true 
owner.  In  this  case,  the  only  question  now  is,  were 
these  goods  in  the  possession  of  the  bankrupt  with  the 
consent  of  Mr.  Kernaghan?  Mr.  Kernaghan's  case  is, 
that  on  the  6th  of  August — three  days  after  the  bill 
of  sale  was  executed — he  made  such  a  demand  of  pos- 
session as,  within  the  authority  of  the  cases  of  Smith 
v.  Topping  (5  B.  &  A.  674)  and  others,  rendered  the 
possession  of  them  by  the  bankrupt  as  not  being  with 
his  consent-  The  assignees,  however,  as  to  this,  in- 
sist on  three  matters :  first,  that  the  bill  of  sale  of  the 
3rd  of  August,  1861,  was  a  dealing  which  gave  to 
the  bankrupt  a  right  to  retain  the  possession  until  the 
day  of  default — that  is,  the  2nd  of  November — and 
that  no  demand  could  avail  which  was  inconsistent 
with  the  existing  rights  of  the  parties;  secondly,  that 
in  this  case  the  demand  made  by  Mr.  Kernaghan  was 
not  in  effect  the  demand  required  to  displace  the  ef- 
fect of  the  possession  having  being  left  with  the  bank- 
rupt; and  thirdly,  that  at  the  time  of  the  demand  Mr. 
Kernaghan  had  notice  of  a  previous  act  of  bankruptcy 
on  the  3rd.  of  August.  The  bill  of  sale  in  this  case  is 
an  assignment  by  way  of  mortgage,  and  nothing  more, 
and  does  not  give  Mr.  Kernaghan  the  full  power  to 
deal  with  this  property  until  after  the  2nd  of  Novem- 
ber, 1862;  and  in  my  opinion  this  case  is  substanti- 
ally within  the  authority  of  the  cases  of  Treehney  v. 
Carrick  (1  H.  &  N.  653);  Horneby  v.  Miller  (1  EL 
&  EL  192);  and  In  Re  Murray  (9  Ir.  Chan.  Rep. 
291);  even  although  in  each  of  these  cases  there  was 
an  express  clause  giving  the  bankrupt  a  right  to  re- 
tain the  possession  until  default  was  made  on  the  day 
of  repayment.  But  were  this  even  doubtful,  as  a  mat- 
ter of  fact,  was  such  a  demand  made  by  Mr.  Kerna- 
ghan, as  rendered  the  possession  of  the  goods  by  the 
bankrupt  as  no  longer  with  his  consent?    Now  this  is 
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a  matter  of  fact  to  be  found  by  me  on  the  evidence  in 
the  case,  and  the  only  evidence  to  which  I  refer  is  that 
of  Mr.  Keruaghan  himself,  to  whom  I  yield  the  fullest 
confidence,  even  when  testifying  to  matters  in  which 
he  bad  the  greatest  personal  interest.'  Referring,  then, 
to  Mr.  Kernaghan's  evidence,  and  principally  to  his 
answers  to  questions  93  and  99,  I  fiud  in  fact  "  that 
Mr.  Kernaghan  did,  on  the  3rd  of  August,  bona  fide 
make  a  demand  of  possession,  in  order  to  perfect  his 
title  to  the  articles  assigned;  bnt  that  finding  (which 
he  had  forgotten)  that  the  bill  of  sale  was  by  way  of 
mortgage,  and  that  the  bankrupt  had  until  the  2nd  of 
November  to  repay  the  advances,  he  acquiesced  in  the 
refusal  of  possession  on  that  ground  by  the  bankrupt, 
and  so  left  him  in  possession."  Such  being  my  find- 
ing in  fact,  I  must  hold  that  the  bankrupt's  posses- 
sion was  by  the  consent  of  Mr.  Kernaghan;  for  he 
then  yielded  to  the  bankrupt's  construction  of  the  bill 
of  sale — namely,  that  it  gave  him  a  right  to  hold  the 
goods  until  the  2nd  of  November,  and  by  so  acquies- 
cing he  pat  the  case  exactly  on  the  same  ground  as 
existed  in  the  cases  where  an  express  clause  was  in- 
troduced giving  such  right  to  the  bankrupt.  On  these 
grounds,  therefore,  I  must  hold  that  the  assignees  have 
title  to  these  goods  under  the  313th  section.  The  fur- 
ther point  raised  it  is  unnecessary  for  me  to  decide- 
namely,  whether  an  act  of  bankruptcy  was  committed 
on  the  3rd  of  August,  of  which  Mr.  Kernaghan  had 
notice.  The  transaction  of  the  3rd  of  August,  it  is 
admitted,  would  have  been  an  act  of  bankruptcy,  bnt 
for  the  relationship  back  of  the  bill  of  sale  to  June, 
1860.  Now,  this  would  save  the  transaction,  as  far 
as  the  bill  of  sale  is  concerned ;  but,  as  respects  the 
bond  and  warrant,  it  has  no  such  protection,  and  I  do 
not  see  how  it  is  saved  from  being  an  act  of  bank- 
ruptcy by  reason  of  one  instrument  covering  part  of 
the  property,  being  attached  by  an  existing  equity. 
The  two  instruments  together  were  an  assignment  of 
all  his  property  to  defeat  and  delay  his  creditors,  and 
the  plaiu  intention  that  day  was  to  give  to  Mr.  Ker- 
naghan, in  discharge  of  the  debts  he  owed  to  him, 
every  particle  of  pioperty  of  any  value  over  which  he 
had  a  disposing  power.  Therefore,  in  my  opinion,  as 
1  said,  the  title  of  the  assignees  must  prevail  here — 
but  this  title  prevails  on  a  strict  construction  of  a  law 
for  the  general  protection  of  trade  r  jspectiug  a  trans- 
action in  which  Mr.  Kernaghan  acted  throughout  bona 
fifoy  liberally  and  nnexactingly  towards  the  bankrupt, 
and  this  loss  falls  on  him  by  reason  of  his  too  great 
forbearance  in  securing  his  own  rights;  and  Mr. 
Kernaghan  having  consented  to  come  in  here  to  the 
saving  of  expense  and  time  to  all  parties,  and  his 
claim  being  in  my  judgment  a  meritorious  one,  though 
failing  on  legal  grounds,  I  give  no  costs  against  Mr. 
Kernaghan,  but  the  assignees  to  have  their  costs  out 
of  the  estate.  As  this  case  is  necessarily  one  of  mixed 
law  and  fact,  and  as  this  court  hears  the  evidence,  and 
it*  findings  in  fact  must  of  course  have  weight  upon 
appeal,  1  wish  to  say  that  I  have  found  on  the  dis- 
puted facts  generally  in  favour  of  Mr.  Kernaghan,  and 
I  have  unhesitatingly  acted  on  his  testimony  given 
here;  and  in  case  an  appeal  be  brought,  which  1  shall 
be  well  pleased  at,  if  there  is  thought  to  be  grounds 
for  it,  I  will  certify,  if  so  desired,  express  findings— 


as  to  the  agreement  in  June,  1 d60 — as  to  Mr  Ker- 
naghan not  then  knowing  that  Sim  was  in  insolvent 
circumstances — as  to  the  bona  fides  of  Mr.  Kerna- 
ghan in  the  whole  dealings — as  to  the  reality  of  the 
demand  made  on  the  6th  of  August,  but  adding 
thereto,  necessarily,  the  acquiescence  of  Mr.  Kerna- 
ghan in  the  construction  put  by  the  bankrupt  on  the 
bill  of  sale;  and  adding  also,  as  I  should,  that  on  the 
3rd  of  August  bankrupt  was  in  insolvent  circumstan- 
ces, and  that  Hetheringtou's  tenements  were  snbdtan- 
tially  the  only  property  of  the  bankrupt  in  addition  to 
the  goods  in  the  bill  of  sale.  If  special  findings  by 
me  on  these  facts  can  be  of  any  use  towards  bringing 
the  case  before  the  Court  of  Appeal,  I  will  assist  the 
parties  as  far  as  I  can ;  for  it  is  my  greatest  pleasure 
to  feel  in  deciding  the  important  cases  now  so  often 
arising  iu  this  court,  that  the  parties  have  in  all  the 
power  to  appeal  from  my  decision*  if  so  advised. 


Court  of  #robatr. 

Reported  by  W.  H,  Milter,  Biq.,  IX. D.,  BaniitcraLLav. 

In  tab  goods  op  Amadee  De  Morin. — May  16. 

Administration  bonds  —  Assignment  of — Substantial 
breach  of  condition— Laches  on  part  of  applicant. 

TheCourt  will  order  an  assignment  of  an  administration 
bond  in  order  to  be  put  in  suit  against  sureties  when 
satisfied  that  a  substantial  breach  of  the  condition 
has  occurred,  but  will  not  require  such  evidence 
thereof  as  would  be  required  to  satisfy  a  jury. 
Laches  on  the  part  of  applicant  in  not  enforcing 
against  the  principal  his  rights  will  not  distntitk 
him  to  an  assignment. 

Dr.  Townsend  moved  on  behalf  of  Charles  Banrj,  a 
petitioner  in  a  cause  petition  in  Chancery,  to  make 
absolute  a  conditional  order  for  the  assignment  of  the 
administration  bond  (see  ante  205)  notwithstanding 
cause  shown.  Charlotte  de  Morin  had,  iu  An  gust, 
1858,  obtained  letters  of  administration  of  the  goods 
of  the  deceased,  and  a  bond  had  then  been  executed 
to  the  judge  by  the  administratrix  and  two  sureties 
in  £6000  on  condition  that  the  administratrix  wonld 
exhibit  an  inventory  when  required,  and  duly  admi- 
nister the  assets  according  to  law.  A  cause  petition 
was  in  November,  1859,  filed  in  Chancery  by  Charles 
Banry,  a  simple  contract  creditor  «f  the  deceased  for 
£1800,  for  the  administration  of  the  assets  of  the  de- 
ceased, and  it  prayed  an  injunction  and  also  a  re- 
ceiver. The  matter  was  duly  referred  to  Master  Mur- 
phy, and  a  discharge  was  filed  by  the  administratrix 
in  January,  1859,  which  disputed  the  petitioner*! 
claim ;  but  it  did  not  give  any  of  the  accounts  directed 
by  the  master's  order.  The  petitioner's  claim  was 
established  in  December,  1 859,  on  an  issue  sent  to  the 
Common  Pleas.  The  respondent,  Charlotte  de  Mono, 
left  the  country  before  May,  I860,  in  which  mouth 
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n  draft  final  order  was  lodged  in  the  Master's  office; 
and  on  1 3th  May,  I860,  the  Master  by  his  ratings' 
decided  that,  as  no  account  of  the  assets  or  of  the 
debts,  &c^  had  been  taken,  he  could  not'  make  a:  final 
orderi  and  directed  a  supplemental  charge,  to  be  filed 
by  the  petitioner  setting  bat  such  accounts  as  well  as 
he  could.  And  by  his  final  ordar  signed  in  December, 
1861,  the  Master  found  that  so  far  as  he  could  ascer- 
tain, assets  of  the  deceased, 'to  the  amount  of  £3000, 
bad  reached  the  hands  of  the  administratrix,  and  that 
£B82  was  due  by  her,  and  that  £463  5s.  7d.  was  doe 
to  the  petitioner.  The  solicitor  for  the  applicant  had 
filed  an  affidavit  stating  the  above  facts. 

Dr.  WM\  Q&  (with  him  Frazer)  for  the  surety, 
contra,  showed  cause  and  contended  that  as  against, 
the  surety'  there  was  no  evidence  to  show  that  the 
condition  of  the  bond  was  broken  pursuant  to  the  88th 
section  of  the  Probate  Act. '  The  affidavit  states, 
only  on  hearsay  and  belief,'  that,  the  administratrix  got 
possession  of  the  assets  and  left  the  country  to  avoid 
payment  of  liabilities,  and  is  oat  of  the  jurisdiction; 
but  she  may,  notwithstanding*  have  duly  administered ; 
and  the  surety  .should  know  die  precise  breach  of  the 
condition  of  the  bond  intended  to  be  relied  on,  in  order 
that  he  may.  If  so  advised,  come  In  and  satisfy  the  de- 
mand without  litigation  and  expense..  And  besides, 
the  laches  of  the  petitioner  disentitle  him  to  the  order 
now  sought,  as  no  attempt  was  made  when  the  admi- 
nistratrix] was  here  to  get  an  injunction,  or  a  receiver, 
or  to  take  an  account.  No  steps  were  taken  to  get 
any  account  until  after  the  draft  final  order  was  lodged 
nt\d  the  Master  had  made  his  rulings  on  it.  The  ad; 
tntnistratrii  never  was  called  on  to  file  an  Inventory; 
that  was  held  a  sufficient,  objection  fn  Murray  v. 
M'Tnerheny  (I  Curt.,  576). 

'Keatoge;  J. — Before  the  Proqate  Act,  1857,  ad- 
ministration bonds  were  made  to  the  Primate;  and 
proceedings  on  them  should  have  been  had  in  his 
name,  or,  in  case  of  his  death,  in  the  name  of  his  ex- 
ecutor. As  the  bonds  were  not  assignable  at  law  this 
created  great  difficulty,  as  the  Judge  of  the  Preroga- 
tive Court  was  obliged  to  see  that  the  Primate  or  his 
executor  was  indemnified  against  costs.  But  the  Pro- 
bate Apt,  1857,  remedied  that;  and  by  the  86th  sec- 
tion the  bond  is  directed  to  be  made  to  the  judge  of 
this  court;  and  by  the  88th  section  he  is  enabled  to 
get  rid  of  it;  and  when  u  satisfied  that  the  condition 
of  any  such  bond  has  been  broken,  to  order  one  of 
the  registrars  of  the  court  to  assign  the  same  to  some 
person  to  be  named  in  such  order;  and  such  person, 
his  executors,  or  administrators,  'shall  thereupon  be 
entitled  to  sue  on  the  said  bond  in  his  own  name,  both 
at*  law  and  in  equity  as  if  the  same  bad  been  originally 
given  to  nira  instead  of  to  the  judge  of  the  court,  and 
shall  be  entitled  to  recover  thereon  as  trustees  for  all 
persons  interested  the  full  amount  recoverable  in  re- 
spect of  any  breach  of  the  condition  of  the  bond." 
So  that  the  assignee  stands  just  as  if  the  bond  had 
been  passed  to  himself.  The  only  question  then  is, 
am  I  satisfied  within  those  words  of  the  88th  section, 
that  the  condition  of  this  bond  has  been  broken?  It 
cannot  be  the  true  construction  of  that  clause  that 
this  court  should  have  fully  before  it  all  the  nets 
which  would  enable  it  to  decide  beyond  doubt  on  such 


evidence  as  would  satisfy  a  judge  and  jury,  that  the 
condition  was  broken;  but  only  that  the  court  must 
be  satisfied  that  there  is  a  proper,  case  for  inquiry, 
that  the  condition  has  been  substantially  broken,  and 
that  it  is  not  such  a  case  as  that  nominal  damages  only 
could  be  recovered,  in  which  case  I  would  be  slow  to 
allow  the  assignment.  But  here  it  is  clear  that  in  a 
matter  in  Chancery  it  appeared  a  very  large  amount  of 
assets  did  exist,  and  that  the  administratrix  got  the 
possession  of  them.  The  precise  amount  has  not  and 
cannot  be  ascertained.  Why  ?  By  reason  of  the  de- 
fault of  the  principal  In  absconding  and  not  filing  her 
discharge.  The  decree  in  Chancery  satisfies  me  that 
a  case  is  made  out,  that  a  substantial  breach  of  the 
condition  has  occurred,  and  f  therefore  am  bound  to 
direct  an  assignment  of  the  bond.  As  to  the  laches 
of  the  petitioner  in  Chancery  in  not  applying  for  a  re- 
ceiver, <&c.,  no  case  goes'  so  far  as  that  thereby  a 
surety  would  be  exonerated.  If  indulgence  were  given 
to  a  principal,  in  many  cases  the  remedy  is  lost;  but 
the  mere  giving  of  time  will  not  do  so.  The  question 
is,  did  you  contract  10  give' time?  I  do  not  consider 
how  far  it  might  have  been  prudent  for  the  petitioner 
to  have  demanded  an  inventory  and  account,  I  only 
consider  that  there  has  been  a  substantial  breach  of 
the  condition.  The  petitioner  will  havo  his  costs  out 
of  the  assets* 


In  tub  goods  of  Mart  Colliks,  dkckased— i/ay  27. 

Practice-— Administration  Bond— Assignment  of— 
Security  for  costs. 

A  next  of  kin  of  the  deceased,  applying  under  an  or- 
der oj  a  Master  in  Chancery,  for  an  assignmentof 
an  administration  bond,  to  put  it  in  suit  against  a 
surety,  the  administrator  having  made  default,  is 
.  not  liable  to  the  surety  to  give  security  for  costs,  on 
an  allegation  that  he  is.  a  pauper.  Laches  on  the 
pait  of  applicants  will,  not  prevent  the  assignment 
of  the  bond. 

Walter  Bourke%  Q.CH  moved  to  make  absolute  a 
conditional  order  to  have  the  administration  bond  as- 
signed by  the  registrar  to  him,  to  have  it  put  in  suit 
against  Mr.  Roach,  a  surety.  The  conditional  order 
was  had  on  an  affidavit  stating  the  default  of  the 
principal,  and  the  proceedings  in  Chancery,  aud  the 
Master's  order  to  make  the  application  in  this  court. 
The  surety  filed  an  affidavit  as  cause,  relying  on  the 
laches  of  the  applicant,  and  also  of  his  want  of  means 
to  pay  costs  if  defeated  in  the  action;  but  it  did  not 
make  any  case  of  merits. 

M.  Morris,  for  the*  surety,  relied  on  the  laches, 
aitd  asked  that,  if  the  order  was  made  absolute,  the 
court  would  order  security  for  costs,  as  was  the 
practice  with  the  Masters  in  Chancery  when  their 
names  were  used  in  actions,  and  also  in  the  Preroga- 
tive Court,  where  the  bonds  were  made  in  the  name 
of  the  Primate. 
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Waller  Bourke,  Q.O,  contra.— The  Probate  Act 
doea  not  prescribe  any  such  security  to  be  given. 

Keatinoe,  J. — This  motion  is  to  make  absolute  a 
conditional  order  for  the  assignment  of  the  adminis- 
tration bond  to  pnt  same  in  suit  against  a  surety 
named  Roach.  The  application  is  made  under  the  88th 
section  of  the  Probate  Act,  the  object  of  which  was 
to  avoid  the  inconvenience  of  using  the  name  of  the 
judge.  The  administrator,  it  appears,  is  in  default, 
and  a  petition  matter  is  pending  in  Chancery  re- 
specting his  accounts,  and  this  motion  has  been  made 
with  the  sanction  of  the  Master;  but  even  so,  it  is 
open  to  the  court  to  use  its  discretion,  and  if  a  case 
were  made  out  of  solvent  parties  putting  forward  for 
their  own  purposes  an  insolvent  pauper,  I  would  be 
slow  to  make  the  order,  or  if  I  had  the  power  would 
require  security  for  costs,  but  no  machinery  is  provi- 
ded for  such  security  being  given,  but  here  the  appli- 
cant is  one  of  the  next-of-kin,  interested  in  the  assets, 
and  no  cause  has  been  shown  against  the  order;  for 
as  to  laches  I  have  already  decided  (ante  p.  267), 
that  mere  laches  on  the  part  of  the  applicant  will  not 
protect  the  surety  from  the  assignment  of  the  bond. 
The  cause  shown  must  be  disallowed  with  costs. 


Massbt  v.  Penxefatheb — May  31. 

Deaf  and  dumb  testator — Proofe  necessary— Heir  at 
law,  a  defendant,  of  unsound  mind — No  inquisi- 
tion. 

The  court  will  require  the  dearest  evidence,  to  estab- 
lish the  will  of  a  deaf  and  dumb  testator,  of  his 
perfect  capacity,  due  instructions  for,  and  proper  ex- 
ecution of  his  unlL  When  a  defendant,  the  heir-at- 
law,  is  of  unsound  mind,  but  not  found  so  by  inqui- 
sition, and  no  appearance  has  been  had  for  him, 
though  the  citation  and  notice  of  hearing  had  been 
served  on  his  mother  and  the  proprietor  of  the 
asylum  in  which  he  was  living  pursuant  to  order, 
the  court  will,  on  a  hearing  to  prove  the  will,  re- 
quire the  evidence  to  be  taken  down  by  a  short  hand  j 
writer,  and  to  be  verified  by  him,  and  his  copy  of 
t/te  evidence  so  verified  to  be  lodged  in  the  Registry, 
together  with  all  the  documents  given  in  evidence, 
to  be  preserved  there  and  not  given  out  Semble, 
the  court  has  power  to  bind  the  rights  of  insane 
persons,  though  not  found  so  by  inquisition. 

The  testator  in  this  case  was  deaf  and  dumb,  and  the 
executors  desired  to  prove  his  will  and  codicil  in  spe- 
cial form  of  law,  and  there  being  considerable  real  es- 
tates, cited  besides  the  several  next  of  kin,  also  the 
heir-at-law  (who  was  of  unsound  mind,  but  not  found 
so  by  inquisition)  as  directed  by  the  order  of  the  19th 
February,  1862  (see  ante  p.  205.)  The  notioe  of 
setting  down  the  cause  for  trial  had  been  also  served 
in  like  manner,  viz.,  by  serving  the  lunatic  himself, 
and  also  his  mother  and  Dr.  Winslowe,  the  proprietor 
of  the  asylum.  No  appearance  was  had,  and  the 
cause  was  now  heard  before  the  court  itself,  The 
witnesses  to  the  will  were  examined,  and  proved 
perfect  capacity,  and  the  drawer  also  proved  it,  as 
wefl  as  the  instructions  for  the  will;  and  a  number  of 
letters  of  the  testator  were  read  to  show  his  general 


intelligence  and  his  specific  instructions  for  the  will, 
besides  several  papers  containing  the  questions  of  the 
drawer  and  the  deceased's  answers  to  him  on  the  oc- 
casion of  the  preparation  and  execution  of  the  will 

Dr.    Walsh,    Q.C.   and  Dr.    Lindsay  for  the 
plaintiff. 

No  one  appeared  for  any  of  the  defendants. 

KBATDffOE,  J.— This  is  a  suit  to  establish  the  will 
and  codicil  of  D.  F.  Pennefather,  who  was  both  deaf 
and  dumb,  and  though  a  person  deaf  and  dumb  can 
make  a  will,  if  ail  the  requisites  of  the  law  of  wills  be 
complied  with  as  to  capacity,  due  instructions,  and 
proper  execution,  yet  there  is  great  difficulty  in  such 
cases  generally  to  establish  those  matters,  but  in  this  case 
the  evidence  respecting  them  could  not  be  clearer. 
The  deceased  appears  from  the  parol  evidence  to  have 
been  a  gentleman  of  great  intelligence,  considering  the 
infirmity  under  which  he  laboured,  but  there  are  a 
series  of  some  30  or  40  documents  under  his  hand, 
showing  great  capacity  in  conducting  business,  and 
more  particularly  in  the  actual  preparation  and  in- 
structions for  the  will  and  codicil  in  the  case — some 
of  them  showing  the  communications  which  passed  be- 
tween him  and  the  drawer,  being  a  series  of  questions 
put  by  the  drawer,  and  his,  the  deceased's,  answers, 
and  the  draft  of  the  will  and  codicil  are  also  produced 
and  proved,  and  it  appears  that  they  were  read  by  the 
deceased,  and  some  alterations  appear  to  have  been 
made  in  them,  in  pursuance  of  the  deceased's  direc- 
tions, as  appears  by  some  of  the  communications  I 
have  referred  to  of  question  and  answer.  So  that  unless 
this  will  could  be  established,  no  will  of  a  deaf  sad 
dumb  testator  could  be  admitted  to  probate;  but » 
addition  to  the  difficulty  arising  from  the  met  of  the 
testator  having  been  deaf  and  dumb,  another  pecu- 
liarity in  the  case  is,  that  (the  deceased  having  died 
seised  of  real  estates)  his  heir-at  law  is  a  lunatic, 
though  not  found  so  by  inquisition.     On  a  previous 
occasion,  on  the  motion  of  the  plaintiff  I  directed  the 
citation  to  be  served  on  him  and  on  his  mother,  and 
on  Dr.  Winslowe,  the  proprietor  of  the  asylum  in 
which  the  lunatic  lives;  and  1  also  ordered  all  notices 
in  the  cause  to  be  served  in  the  same  way ;  that  order 
I  made  at  the  peril  of  the  plaintiff,     There  is  uo 
special  provision  in  the  Probate  Act  as  to  the  mode 
of  serving  lunatics  or  infants,  and  I  consider  that  the 
court  has  power  to  give  a  decree  against  insane  per- 
sons to  bind  their  rights,  giving  notice  of  the  pro- 
ceedings to  those  who  are  most  interested  in  the  pro- 
tection of  their. rights;  but  the  plaintiff  takes  my  de- 
tree  at  his  peril,  and  may  hereafter  have  to  show 
that  it  is  binding.    I  now  decree  in  favour  of  the 
win  and  codicil,  but  1  have  directed  that  the  evi- 
dence which  has  been  given  be  taken  down  and  trans- 
scribed  by  a  short-hand  writer,  in  order  that  such  evi- 
dence be  preserved  in  the  fullest  manner,  and  therefore 
the  short- hand  writer  will  verify  his  copy  of  the 
evidence,  and  the  same,  with  all  the  documents  given 
in  evidence,  will  be  lodged  and  be  kept  in  the  Regis- 
try, to  which  those  representing  the  heir-at-law  can 
at  all  times  have  access,  and  thus  have  the  opportu- 
nity of  knowing  the  evidence  on  which  the  will  and 
codicil  were  established.    The  plaintiff  to  have  bis 
costs  out  of  the  estate. 
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$oti0t  of  Sorts* 

Richardson  v.  Robertson— JF1^.  14. 

Legacy — Vesting — Gift  to  a  doss  and  survivors— 
Meantng  of  word  w  vest  "—General  rules  of  con* 
struction. 

Where  a  testator  gives  a  life-estate  in  his  funds,  and 
at  the  expiration  thereof  gives  the  principal  to  be  di- 
vided among  several,  and  if  any  die  then  to  the  sur- 
vivors, without  specifying  the  time  of  survivorship, 
he  is  held  to  mean  the  contingency  to  extend  over  the 
whole  period  which  elapses  before  the  time  of  dis- 
tribution or  expiration  of  the  life-estate,  unless  the 
context  points  out  another  time;  in  other  words,  the 
legacy  does  not  vest  till  the  death  of  the  tenant  for 
life. 

Therefore,  where  A^  by  will,  gave  a  life  estate  to  B., 
and  at  B?s  death  to  six  persons  equally,  declaring 
that  "  if  any  die  without  issue  before  his  share 
vests,  the  same  shall  belong  equally  to  the  survivors," 
there  was  nothing  in  the  word  "vest"  to  prevent 
the  application  of  the  above  rule. 

The  word"vest"  means  prima  fade  "come  into 
possession,"  and  not  "  accrue  in  point  of  interest" 

This  vu  an  appeal  from  a  decree  of  the  Court  of 
Session  in  Scotland  as  to  the  vesting  of  certain,  lega- 
cies. The  testator,  James  Donaldson,  merchant,  in 
Glasgow,  by  his  will  dated  1841  gave  and  conveyed 
hi*  whole  estate,  real  and  personal,  to  certain  trustees 
for  certain  purposes.  1.  The  first  purpose  was  to 
pay  all  his  just  and  lawful  debts,  sick-bed,  and  fune- 
ral expenses,  with  the  expense  of  executing  the  trust 
and  likewise  all  such  sums  or  legacies  not  exceeding 
in  all  £2000  sterling,  and  interest  thereon,  as  his 
widow  should  leave  or  bequeath  by  any  will  she  should 
make  under  a  power  in  her  marriage  settlement.  2. 
To  account  for,  pay  and  deliver  to  his  widow,  or  suf- 
fer, permit,  authorise,  and  empower  her  to  draw, 
enjoy,  and  possess  during  all  the  days  of  her  life,  after, 
his  death,  the  whole  rents,  interests,  dividends  aud 
annual  profits  of  the  free  residue  of  the  property.  3. 
To  convey  to  Charles  Herbert  Scott  and  the  heirs  of 
his  body  certain  real  estate  described,  on  condition 
of  the  said  C.  H.  Scott  requiring  such  conveyance 
within  six  months  after  testator's  death,  and  paying 
or  giving  satisfactory  real  security  to  the  trustees  for 
the  sum  of  £8000  as  the  price  thereof;  aud  in  case 
of  tbe  said  C.  H.  Scott's  non-acceptance  of  such  con 
veyance  on  the  conditions  before  mentioned,  tbe  said 
real  estate  to  be  applied  to  the  purposes  of  the  trust, 
and  iu  lieu  thereof  a  legacy  of  £2000  to  be  paid  to 
tbe  said  C.  H.  Scott,  "  at  tbe  term  of  Whitsunday  or 
Martinmas  that  shall  first  occur  after  the  death  of  the 
longest  liver  of  the  testator  aud  his  sail  wife."     4. 

^  To  pay  certain  legacies  named.  5.  The  fifth  purpose 
waa  aa  follows:  **  I  will  and  direct  the  said  trustees 
or  trustee  to  account  for,  pay,  and  divide  (uuder  the 
exception  of  so  much,  if  any,  of  the  aforesaid  £2000 

1  &j  may  be  bequeathed  by  my  said  wife  in  manner 
aforesaid)  the  .whole  residue  and  remainder  of  my 
property,  subjects,  means,  and  estate,  heritable  and 


moveable,  real  or  personal,  or  proceeds  thereof,  after 
the  death  of  the  last  liver  of  me  and  my  said  wife, 
equally  to  and  among  John  Macdongall,  lieutenant 
in  the  Hon.  East  India  Company's  service  at  Madras; 
William  Macdongall,  indigo  planter,  at  or  near  Cal- 
cutta, sons  of  my  late  niece,  Mrs.  Catherine  Macdon- 
gall; Mrs.  Thompson,  wife  of  Dr.  Thompson,  physician 
in  Perth;  Mrs.  Richardson,  wife  of  Dr.  Richardson, 
physician  or  surgeon  in  the  Hon.  East  India  Com* 
pany's  service  at  Bengal;  and  Eliza  Cuthbertson, 
late  residing  in  Peth,  now  wife  of  Allan  Cuthbertson, 
accountant,  in  Glasgow,  all  children  of  the  late  Mrs. 
Elisabeth  Young,  equally  or  share  and  share  alike, 
and  to  their  respective  heirs  or  assignees,  declaring 
that  if  any  of  said  residuary  legatees  shall  die  with- 
out leaving  lawful  issue  before  his  or  her  share  vest  in 
the  party  or  parties  so  deceasing,  the  same  shall  be- 
long to  and  be  divided  equally  or  share  and  share  alike 
among  the  survivors  of  my  said  grandnephewB  and 
grandnieces  equally."    The  testator,  by  a  codicil  dated 
1843  also  said:  "  And  further,  I  do  hereby  name  and 
appoint  my  grandnephew,  Thomas  Young,  officer  in  the 
Bengal  Native  Infantry,  to  be  one  of  my  residuary  lega- 
tees, and  as  such  entitled  to  an  equal  and  eventual  share 
with  any  other  of  the  residuary  legatees  within  named 
of  the  whole  free  residue  or  remainder  of  my  property, 
means,  and  estate,  or  proceeds  thereof,  which  share  I 
hereby  leave  and  bequeath  to  him  and  his  heirs  and 
assignees  as  within  provided,  and  authorize,  instruct, 
and  appoint  my  said  trustees  and  executors  to  account 
to  him  and  his  heirs  accordingly."    The  testator  died 
on  15  th  March,  1844,  leaving  estates  of  great  value. 
The  widow  survived  till  3rd  December,  1867.    Wm. 
Macdongall,  one  of  the  six  residuary  legatees,  died 
in  1847;  and  Thomas  Young,  another  of  them,  died 
in  1862;  that  is,  both  died  after  the  testator,  but  be- 
fore the  tenant  for  life.     The  present  suit  was  insti- 
tuted for  the  purpose  of  having  it  declared  that  the 
residuary  legacies  had  vested  in  the  residuary  legatees 
at  the  death  of  the  testator,  in  which  case  the  appel- 
lants, who  represented  the  two  legatees  who  died  be- 
fore the  tenant  for  life,  claimed  their  shares.    The  de- 
fendants (the  now  respondents)  contended  that  the 
residuary  legacies  vested  only  at  the  death  of  the 
tenant  tor  life,  and  therefore  that  the  appellants  were 
entitled  to  nothing.    The  Court  of  Session,  by  a  ma- 
jority of  ten  to  three,  held,  that  the  legacies  had  ves- 
ted at  the  testator's  death ;  whereupon  the  present  ap- 
peal was  brought. 

Roll,  Q.C.  and  Anderson,  Q.C.,  for  the  appellants 
contended  that  the  rule  of  construction  was  the  same 
in  Scotland  as  in  England,  viz:  that  where  there  is 
do  other  time  mentioned,  the  word  survivors  referred 
to  the  period  of  distribution ;  and,  as  here,  the  period 
of  distribution  was  the  death  of  the  tenant  for  life,  the 
legacies  of  those  who  died  before  that  eveut  lapsed — 
Wordsworth  v.  Wood  (1  H.  L.  C,  129);  Oripps  v. 
Woodcott  (4  Madd.  1 1);  Sulick  v.  Booth  (1  Y.  and 
O,  117,  121,  739);  Taylor  y.  Frobisher  (6  De  G. 
&  Sm.,  191);  Pearson  v.  Casamajor  (8  CI.  and  F., 
74,  n.);  and  other  cases  cited  in  2  J  arm  an  on 
Wills,  684. 

The  Solicitor  General  (Palmer)  and  Sir  ff.  Cairns, 
Q.C.,  for  the  respondents. 
The  Loan  Chancellor  (WVstbary). — My  Lorda,  I 
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think  upon  a  flMU^r  of  this  kind  it  Is  dftstrnbfo,  V 
po^ssjjble,  to  consider,  jo  the  first  place,  what  an  ubfr 
reasonable,  and  I  may  say  the  (established,  rules  df 
construction;  and  k  speaking  of  what  I  regard  to  bfe 
the  established  rojeg  0f  construction,  I  refer  to  the  ja- 
riapradence  of  both  England  and  Scotland*  for,  air 
though  we  are  hers  to  construe  this  settlement  en- 
tirely with  reference  to  Scotch  relet,  ye*  it  is  desira- 
ble, no  doubt,  to  ascertain  that,  ia  *be  construction  of 
ordinary  word*  in  the  English  language,  there  ia  no 
difference  between  the  view  which  is  taken  of  them 
ia  the  one  country  and  in  the  other.    Now,  1  appre- 
hend it  to  be  a  settled  role  of  construction,  and  in  it- 
M  a  very  reasonable  and  natural  raja,  that  words  of 
survivorship  occurring  in  a  settlement  (that  is  .a  will) 
should  be  referral  to  the  period  appointed  by  that  set- 
tlement for  the  payment  or  distribution  of  the  subject 
matter  of  the  gifts  that  undoubtedly  ia  the  rale  Chat 
is  now  finally  established  m  this  conn  try;  and  I  ap- 
prehend that  it  has  been  ascertained,  from  the  authori- 
ties which  have  been  cited  at  the  bar,  that  that  rale 
was  established  in  Scotland,  in  fact,  even  before  it 
was  finally  recognised  and  settled  in  this  country. 
Row  here  the  application  of  that  rale  would  lead  to 
this  determination  in  two  seta  of  events.     If  a  testa- 
tor gives  a  sum  of  money,  or  the  residue  of  his  estate, 
to<be  paid  or  distributed  among  a  number  of  persona, 
aud  refers  to  the  contingency  of  any  one  or  more  of 
them  dying,  and  then  gives  the  estate  or  the  money 
to  the  survivor,  in  that  simple  form  of  gift  where  the 
gift  is  to  take  effect  immediately  on  the  death  of  the 
testator;  the  period  of  distribution  is  the  period  of 
death,  and  accordingly  the  event  of  the  /death  upon 
which  that  contingency  is  to  take  place  is  necessarily 
to  be  referred  to  the  interval  of  time  between  the 
date  of  the  will  and  the  death  of  Jthe  testator,    in 
such  a  case  tben  the  words  are  construed  to  provide 
for  the  eveut  of  the  death  of  any  one  of  the  legatees 
during  the  lifetime  of  the  testator.     Then,  by  parity 
of  reasoning,  or  rather  as  a  necessary  consequence  of 
the  same  principle,  if  a  testator  gives  a  life  estate  in 
a  sun  of  money,  or  in  the  residue  of  his  estate,  and 
at  the  expiration  of  that  life  estate  directs  the  money 
to  be  paid  or  the  residue  to  be  divided  among  a  num- 
ber of  objects,  aud  then  refers  to  the  poeaibility  of 
some  one  or  more  of  those  persons  dying  without  spe- 
cifying the  time,  and  directs  in  that  event  the  pay- 
ment to  be  made,  or  the  distribution  to  be  made 
among  the  survivors,  it  is  understood  and  regarded 
by  the  law  that  he  means  the  contingency  to  extend 
over  the  whole  period  of  time  that  must  elapse  before  the 
payment  ia  made  or  the  distribution  takes  place.    The 
result,  therefore,  is  that,  in  the  event  of  such  a  gift, 
the  survivors  are  to  be  ascertained  in  like  manner  by  ; 
a  reference  to  the  period  of  payment  or  of  distribution,  L 
namely,  the  expiration  of  the  life  estate.    Now,  these ; 
are,  as  I  have  already  observed,  in  my  judgment,  na- 
tural aud  reasonable  rules  of  interpretation.   Let  us  now 
apply  them  generally,  in  the  first  place,  to  the  con- 
struction of  the  settlement  that  we  have  .before  us, 
and  then  consider  whether  there  are  any  particular 
words  to  be  found   in  that  settlement  which  of  neces- 
sity compel  us  to  depart  from  this  natural  rule  of  in- 
terpretation, and  to  adopt  another  and  different  mode 
of  construction.     Now,  t.he  testator  or  trustee  in  thia 


particular  settlement  has  directed  the  residue  of  his  es- 
tate to  be  applied  in  the  first  place  for  the  benefit  of 
the  widow  during  her  lifetime,  provided  that  she  sur- 
vived hjmeeJt  and  at  the  expiration  of  that  interest, 
whether  It  waa  prevented  by  the  wife  predeceasing 
the  testator*  or.  whether  she  euwyed  jfche  testator,  and 
afterward*  died;  on  that  event  happening  Joe  directs, 
in  the  first  place  legacies  to  be  paid;  and  Jhen  he  di- 
rects his  trustees  "  to  account  for^  pay  and  divide,  or 
I  convey  the  residue  and  remainder  of  my  property,  af- 
ter the  death  of  the  last  liver  of  me  nod  my  said  wife, 
equally99  among  certain  persona  who  are  named, 
"  equally  or  abate  and  ehare  alike,  and  to  their  re- 
spective heir*  or  assignees."  Then  follow  the  words  of 
ts>e  clause  of  anirivorsbip,  declaring  "that  if  any  of  said 
residuary  legatees  shall  die  vfehoat  Searing  lawful  in- 
ane, before  his  or  her  share  vest  in  the  party  or  par- 
ties eo  deceasing,  (fee  name  shall  belong  to  and  be  di- 
vided equally,  or  share  and  share  alike  among  the  sur- 
vivors of  my  aajd  grandnephews  and  giandnieces 
equally."  I  apprehend,  that  on  the  first  consideration 
of  the  worda  that  I  have  read,  noone  ootid  arrive  at  any 
other  conclusion  than  that  the  dense  which  commen- 
ces with  the  word  *•  before  "  ia  nothing  in  the  world 
more  than  an  expression  an  cxttnso  of  that  which  ia 
involved  in  point  of  foot  in  the  expression  of  the  word 
M  survivors."  It  declares  foUy  the  contingency  on 
which  the  survivors  are  to  become  entitled.  But  here 
legal  ingenuity  cornea  in,  and  detects  in  some  of  the 
worda  employed  a  more  recondite  sense  and  a  different 
meaning  front  that  which  would  at  first  strike  the 
mind,  and  particularly  a  mind  previously  imbued  with 
a  knowledge  of  the  general  principles  or  interpretation. 
Legal  ingenuity  anggests  that  Hie  word  "  vest "  ad- 
mits of  a  doable  meaning;  or  rather  that  the  wood 
u  vest "  is  a  word  of  art,  and  therefore  ought  here  to 
receive  a  technical,  artificial,  and  legal  meaning;  and 
the  interpretation  accordingly  which  is  contended  for 
is  this — that  these  words,  "  before  his  or  her  share 
vest,  must  be  intended  to  mean  and  be  taken  to  be  a 
conclusion  of  law  with  regard  to  the  right  or  interest 
of  the  individuals  named  aa  the  residuary  legatees, 
and  that  if  that  conclusion  of  law  takes  place  imme- 
diately on  the  death  of  the  testator,  then  it  must  of 
necessity  follow  that  no  subsequent  decease  without 
issue  after  that  legal  rule  has  come  into  operation  can 
have  the  effect  of  carrying  over  the  share  of  any  one 
of  the  parties  named  to  the  survivors  living  at  a  sub- 
sequent time.  In  reality,  therefore,  the  discussion  ia 
reduced  to  a  very  short  and  narrow  point  or  question, 
namely,  the  meauing  of  the  word  "vest."  Say  the 
respondents  the  word  "  vest "  must  be  taken  to  mean 
"  become  absolute."  Well,  let  us  adopt  that  con- 
struction, and  substituting  those  words  for  the  word 
"  vest  "  they  will  come  to  signify  "  before  hi*  or  her 
share  becomes  absolute."  Well,  bnt  that  ia  a  form 
of  expression  and  of  language  which  grammatically 
and  strictly  conveys  no  meaning  unless  you  take  the 
word  M  share "  in  a  different  sense  from  that  which 
obviously  and  naturally  belongs  to  it.  If  you  take  the 
word  u  share  "  in  that  sense  which  logicians  call  the 
abstract  sense,  in  opposition  to  its  ordinary  meaning 
in  the  concrete  form,  then  the  worda,  will  be  found, 
according  to  the  respondents,  ip  reality  to  ran  ton* — 
44  before  the  right  to  his  or  her  share  becomes  abeo- 
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late."  And  the  whole  of  the  argument  that  we  have 
heard  from  the  respondents  resolves  itself  in  reality 
into  this,  that  yon  are  to  depart  from  the  meaniug 
that  yon  would  give  to  the  rest  of  the  sentence,  and 
yon  are  to  abandon  the  ordinary  conclusion  which  the 
collocation  of  the  whole  sentence  would  naturally  sug- 
gest, in  order  to  arrive  at  a  different  conclusion  by 
adopting  the  legal,  technical,  and  artificial  sense  of 
these  words,  instead  of  giving  them  their  natural  and 
ordinary  meaning.  Therefore  it  is  that  the  respon- 
dents would  have  as,  in  point  of  fact,  interpret  the 
words  in  such  a  sense  as  would,  in  reality,  require  us 
to  substitute  other  words  for  those  which  really  occur; 
and  we  should,  by  our  interpretation,  make  the  lan- 
guage in  effect  speak  as  if  it  had  originally  been,  "  be- 
fore the  right  to  his  or  her  share  become  absolute  in 
the  party  or  parties  so  deceasing."  Now,  the  wholo 
of  this  contention  is  nothing  more  than  an  involved 
and  legal  ingenuity;  it  is  the  result  of  knowledge  of 
law  and  of  legal  refinements  applied  to  the  interpreta- 
tion of  plain  and  simple  language.  The  appellants, 
on  the  other  band,  say  that  these  words,  u  before  his 
or  her  share  vests,"  are  of  necessity  relative  or  refer- 
ential words;  that  they  describe  something  that  he 
who  used  them  considered  to  have  been  previously  di- 
rected, and  to  be  ascertainable  from  the  antecedent 
part  of  his  bequest  or  his  directions,  and  they  accord- 
ingly contend  that  the  words  are  to  be  read  thus, 
44  before  his  or  her  share  comes  into  possession — be- 
fore his  or  her  share  is  received  or  comes  to  the  hands 
of  the  party  or  parties  so  deceasing."  The  first  in- 
quiry, therefore,  that  I  make  as  to  these  two  interpre- 
tations is,  which  of  tbem  consists  best  and  is  most  con- 
sonant to  and  most  in  accordance  with  the  antecedent 
part  of  this  settlement,  to  which  of  necessity  there  is  a 
reference  here?  Now,  the  antecedent  part  of  this 
settlement  is  that  which  constitutes  the  gift,  and  the 
gift  consists  in  a  direction,  on  the  death  of  the  tenant 
for  life,  to  pay  and  divide,  or  convey  the  property  to 
those  residuary  legatees.  I  cannot  hut  think  that  any 
man  of  plain  understanding  of  language,  and  whose 
mind  was  divested  of  legal  ideas,  and  was  not  wedded 
to  a  vocabulary  of  legal  terms,  would  have  had  no 
difficulty  whatever  in  arriving  at  the  conclusion,  that 
the  words  "  before  his  or  her  share  vests  "  of  neces- 
sity mean  "  before  that  which  has  been  previously  di- 
rected happens."  That  which  has  been  previously 
directed  has  been  payment  on  the  death  of  the 
widow.  The  natural  meaning  of  the  words  therefore 
is  before  that  period  of  payment  arrives,  or  before  that 
payment  has  actually  been  made.  This  I  apprehend 
to  be  the  natural,  plain  and  ordinary  meaning  of  the 
words.  And  your  Lordships  will  observe  that  the 
word  "share  "  is  there  taken  according  to  its  natu- 
ral sense— namely,  as  meaning  a  portion  of  the  resi- 
due. The  word  " vested"  is  taken  in  accordance 
also  with  its  natural  meaning  in  the  vocabulary  of 
ordinary  life,  namely,  when  a  thing  is  received  or 
comes  into  possession.  I  therefore  consider  that  these 
particular  words  introduced  into  the  clause  do  not 
give  to  it  any  different  meaning  from  that  which  in 
reality  it  would  have  in  legal  interpretation  without 
those  words;  for  it  is  perfectly  clear  that  if  the  clause 
had  run,  "  if  any  of  the  residuary  legatees  shall  die 
without  leaving  lawful  issue,  the  same  shall  belong  to 


the  survivors,"  the  word  "  survivors "  would  have 
been  referred  to  the  period  of  distribution— the  period 
of  payment;  that  is,  the  expiration  of  the  previous 
life-estate.  But  then,  if  that  is  distinctly  involved  in 
-the  expression,  these  particular  words  are  nothing 
more  than  an  expression  of  that  which  is  so  involved, 
and  they  are  to  be  construed  in  a  manner  consistent 
with,  and  consonant  to,  the  rest  of  the  sentence. 
Whereas,  if  you  give  them  the  interpretation  for 
which  the  respondents  contend,  then  of  necessity  you 
strip  the  word  "  survivor  "  of  that  meaning  which  it 
would  have  had  without  those  particular  words ;  and 
the  expression  "  if  any  of  the  said  residuary  legatees 
shall  die,"  which  is  in  general  form,  and  has  no  time 
annexed  to  it,  you  limit  it  to  the  event  of  their  dying 
during  the  lifetime  of  the  testator.  On  the  particular 
words  themselves,  therefore,  without  tho  general  indi- 
cation of  intention  afforded  by  the  rest  of  the  sentence 
in  immediate  collocation,  I  shonld  undoubtedly  have 
been  prepared  to  advise  your  Lordships  to  come  to  a 
different  conclusion  from  that  which  has  been  arrived 
at  by  the  majority  of  the  judges  in  the  court  below. 
But  I  think  this  conclusion  is  still  further  confirmed 
by  that  which  is  the  best  of  all  possible  confirmations, 
namely,  the  general  intention  which  is  to-be  collected 
from  the  whole  collocation  and  arrangement  of  the 
sentence.  Now,  the  natural  order  of  things  which  is 
indicated  is  this,  that  at  the  death  of  the  tenant  for 
life,  the  duty  of  the  trustees  in  the  matter  of  division 
arises.  They  are  then  to  convene  and  call  together  the 
persons  who  are  to  be  entitled  to  share.  But  the  words 
in  question,  namely,  the  clause  beginning  with  the 
word  "  declaring,"  are  part  of  the  words  which  are 
descriptive  of  the  objects  to  take,  aud  the  trustees, 
therefore,  are  called  upon  at  the  time  of  distribution 
to  ascertain  what  those  words  mean,  and  to  give 
effect  to  them.  But  as  they  are  words  of  futurity, 
the  contingency  that  is  contained  iu  those  words  is,  I 
apprehend,  by  natural  consequence  a  contingency  of 
futurity  that  must  be  held  to  cover  the  whole  period 
of  time  that  will  elapse  before  the  time  when  the 
trustees  are  called  upon  to  determine  who  are  entitled 
under  these  words.  They  are  to  ascertain  the  objects 
at  the  death  of  the  tenant  for  life,  and  they  are  then 
to  give  a  meaning  to  these  particular  words.  That  is 
the  conclusion  which  is  suggested  by  the  primary  and 
natural  and  ordinary  meaning  of  the  words,  and 
which  you  arrive  at  without  substituting  the  secon- 
dary aud  artificial  meaning  of  the  words  for  their  pri- 
mary, natural*,  and  ordinary  meaning,  which  I  hold  in 
all  cases  it  is  the  duty  of  a  court  of  construction  not 
to  do,  for  the  primary  duty  of  a  court  of  construction 
in  the  interpretation  of  wills  is  to  give  to  each  word 
employed,  if  it  can  with  propriety  receive  it,  the  na- 
tural ordinary  meaning  which  it  has  in  the  vocabulary 
of  ordinary  life,  and  not  give  to  such  words  any  arti- 
ficial secondary  and  technical  meaning. 

Lord  Cbanworth. — My  Lords,  after  the  very  ela- 
borate manner  in  which  my  noble  and  learned  friend, 
the  lord  Chancellor,  has  gone  through  this  case,  I  do 
not  think  it  necessary  for  me  to  detain  your  Lordships 
with  many  observations.  I  take  it  that  the  rule  is 
well-established  upon  the  authorities  as  well  as  upon 
principle,  both  ¥K  Scotland  and  in  England,  that 
where  there  is  ajejause  of  survivorship,  prima  facie 
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survivorship  means:  the  time  at  which  the  property  to 
be  divided  comes  into  enjoyment;  that  is  to  say,  if 
there  be  no  previous  life  estate  at  the  death  of  the 
testator,  if  there  be  a  previous  life  estate,  then  at  the 
termination  of  that  life  estate.  If,  therefore,  the  lan- 
guage of  this  settlement  had  been  simply  declaring 
that "  if  any  of  the  said  residuary  legatees  shall  die  with- 
out leaving  lawful  issue,  the  same  shall  belong  to  and 
be  divided  equally  or  share  and  share  alike,  among 
the  survivors  of  my.  said  grandnephews  and  grand- 
nieces  " — if.  I  say,  the  clansehad  stood  so,  there  would 
have  been  no  doubt  that  the  "  survivors  "  meant  the 
survivors  at  the  death  of  the  tenant  for  life.  And 
the  simple  question,  although  this  case  has  occupied, 
and  I  will  not  say  improperly  occupied,  a  very  long 
time  in  discussion,  is  whether  that  prima  facie  con- 
struction is  varied  by  the  insertion  of  the  words  "  be- 
fore his  or  her  share  vests  "  in  the  party  or  parties 
so  deceasing.  Now,  that  being  the  question,  it  is 
contended  on  the  part  of.  the  respondents  that  these 
words  do  materially  alter  the  general  raler  by.  point- 
ing out  another  period  to  which  survivorship  shall 
refer,  namely*  the  vesting  of  the  legacy.  The  first 
observation  that  occurs  is  this,  that  the  word  "  vest" 
is  a  word,  at  least,  of  ambiguous  import.  Prima  facie 
••  vesting  "  in  possession  is  the  more  natural  meaning. 
The  expressions  "investiture" — "clothing" — and 
whatever  else  be  the  explanation  as  to  the  origin  of 
the  wordV  point  prima  Jack  rather <  to  the  enjoyment 
than  to  the  obtaining  of  a  right  But  I  am  willing  to 
accede  to  the  argument  that  was  pressed  at  the  bar, 
that  by  long  usage  "vesting"  ordinarily  means  the 
having  obtained  an  absolute  and  indefeasible  right,  as 
contradistinguished  from  the  not  having  so  obtained 
it  But  it  cannot  be  disputed  that  the  word  "  vest- 
ing" may  mean,  and  often  does  mean,  that  which  is 
its  primary  etomologicai  signification,  namely,  vesting 
in  possession.  In  my  opinion  that  is  its  meaning 
here—"  before  his  or  her  share  vest  in  the  party  or 
parties  so  deceasing."  In  the  first  place,  if  you  do 
not  so  construe  it,  you  must  understand  the  testator 
to  have  made  a  most  extraordinary  circumlocution  to 
express  such  a  very  simple  idea,  as  "  before  the  time 
of  my  own  death,"  by  saying  before  the  time  when  his  or 
her  share  vest  in  the  party .  or  parties  so  deceasing. 
It  is  scarcely  possible  to  suppose  that  a  person  mak- 
ing, a  will,  or  a  trust-deed  in  the  nature  of  a  will,  and 
meaning  to  refer  to  events  that  might  or  might  not 
have  occurred  before  his  own  death,  should  have  ex- 
pressed it  by  such  an  extraordinary  circumlocution  as 
that.  Then,  is  there  anything  on  the  face  of  the  in 
strument  to  show  that  "  vest "  does  not*  in  this  case, 
mean  that  which  I  admit  in  the  view  which  I  take  of 
the  ease  would  be  its  ordinary, meaning?  I  think 
there  is.  What  is  it  that  the  testator  is  here  speak- 
ing of  as  vesting?  Why,  the  share  of  the  residuary 
legacy — that  is,  in  point  of  fact,  the  legacy.  Now, 
although  it  iaqnite  true,  as  was  urged  at  the  bar, 
that,  in  making  a  will  in  this  country*  or  a  trust-deed 
in  Scotland,  yon  may  speak  of  a.  share  or  a  legacy, 
although  it  is  something  which-  does  not :  become, 
strictly  speaking,  a  share  or  a  legacy  till  the  death  of 
the  testator*  that  is,  you  may  say*  "  I  give  a  legacy 
of  £  1 ,000  to  A.,  but  if  a  certain  event  happens*  B. 
shall  take  A.'s  legacy;"  which  only  means  that  B. 


shall  take  that  which,  if  there  had  not  been  asmbsequenV 
disposition,  A.  would  have  taken;  yet,  when'  I  am 
speaking,  in  a  will  or  a  trust-deed,  of  a  share  that 
might  or  might  not  vest,  I  cannot  be  speaking  of 
something  which  can  only  come  into  existence  at  my 
own  death.  There  ean  be  no  possibility  of  its  vesting 
in  the  lifetime  of  the  testator;  therefore  it  is  dear  to 
me  that  the  testator,  in  speaking  here  of  the  share 
vesting,  must  have  alluded  to  something  which-  had 
existence  at  the  time  to  which  this  reference  was  to 
apply,  and  that  it  must  therefore  be  something  that 
was  to  happen  after  his  decease.  Therefore,  his  or 
her  share  would  be  an  inaccurate  expression*  What 
ought  to  have  been  said  would  have  been,  "  his  er  her 
right  to  the  share."  That,  however,  would  hate  been 
a  refinement  which  I  should  not  have  felt  it  safe  to 
rely  npou,  if  the  rest  of  the  context  had  not  led  me 
exactly  to  the  same  conclusion.  Now,  here  there  is 
no  doubt  from  these  words  that  the  survivorship 
would  have  been  survivorship  at  the  death'  of  the* 
tenant  for  life.  But  why?  Because  the  law  presumes 
that  that  is  the  intention  of  the  testator.  Now,  would 
it  not  be  an  extraordinary  construction  to  put  upon 
these  words  if  the  word  "  vest "  may.  be  consistent 
with  that  which  the  law  assumes  to  be  the  ordinary 
intention  of  the  testator,  that  you  are  to  put  upon  iva 
refined  and  technical  meaning,  when,  if  you  give  to  it 
its  more  ordinary  and  natural,  and  more  etymological 
meaning,  you  give  it  a  meaning  which,  according  to 
your  own  rule  of  construction,  is  the  probable  inten- 
tion of  the  testator.  Upon  these  short  grounds  I  en- 
tirely concur  in  the  judgment  which  has  been  given 
by  my  noble  and  learned  friend,  and  in  the  view  which 
he  has  taken  as  to  the  form  of  order  which  it  will  be 
proper  to  make. 

-  Lobd  Cheuisfobd.— My  Lords,  my  mind  has  floe* 
tuated  a  good  deal  under  the  influence  of  the  very 
able  arguments  whioh  have  been  addressed  to  your 
Lordships,  but  it  has  at  last  settled  in  the  conclusion 
at  which  my  noble  and  learned  frrends  have  arrived. 
They  have  gone  so  very  fully  (particularly  my  noble 
and  learned  friend  on  the  woolsack)  into  the  whole 
question,  that  it  will  be  unnecessary  for  me  to  tres- 
pass for  any  length  of  time  npon  your  Lordships9  at- 
tention in  explaining  the  view  at  which  I  have  ulti- 
mately arrived.  The  question  depends  upon  a  single 
clause  in  the  deed  of  settlement,  or  it  maybe  said 
upon  a  few  words  in  that  clause.  It  is  a  question 
purely  of  intention,  and  we  have  to  gather  from  the 
language  used  whether  the  meaning  of  the  testator 
was  that  the  share  or  interest  in  his  residuary  pro- 
perty should  vest  at  the  time  of  his  death,  or  that  it 
should  not  vest  until  the  death  of  the  tenant  for  life* 
him  surviving.  Now  the  clause  directs  the  trustees 
to  account  for,  pay  and  divide  the  residue  and  remain- 
der of  his  property  after  the  death  of  the  last  liver  of 
him  and  his  wife  amongst  five  persons  named,  a  sixth 
being  subsequently  added  by  a  codicil,  all  children 
of  Mrs.  Elisabeth  Donaldson  or  Young,  equally,  or 
share  and  share  alike,  and  to  their  respective  heirs  or 
assignees,  with  a  survivorship  clause  on  which  the 
wholedifficulty  arises.  The  respondent*  contend  that 
this  clause  is  to  be  broken  into  parts,  and  te  be  read 
as  containing— first,  an  absolate  gift  eT  the  residue, 
and  then  a  qualification  of  that  gift  under  < 


THB  IRISH  JURIST. 


973 


cumstances,  and  they  say  that  effect  is  to  be  given, 
if  possible,  to  every  word  in  a  will  or  testamentary 
deed,  and  that  the  construction  which  the  appellants 
contend  for  renders  wholly  nugatory  the  words  "  heirs 
and  assignees."  Now  I  confess  I  am  not  disposed  to 
lay*  very  great  stress  upon  the  nse  of  words  of  this 
common  description,  which  are  so  likely  to  fall  from 
the  pen  of  the  framer  of  a  deed  without  any  precise  or 
definite  object,  where  they  cannot  stand  together  with 
words  in  the  same  deed  indicating  a  different  inten- 
tion; nor  am  I  disposed  to  lay  great  stress  upon  the 
supposition  which  has  been  made  at  the  bar  of  the 
event  occurring  of  all  the  residuary  legatees  dying 
without  issue  in  the  lifetime  of  the  life-rentrix,  out  of 
which  supposition  it  is  endeavoured  to  extract  the 
meaning  of  the  testator.  A  testator  must  be  taken 
to  have  in  his  mind  circumstances  which  are  likely  to 
occur,  and  not  improbable  possibilities  of  that  descrip- 
tion. And  whether,  therefore,  in  that  event  the  word 
44  heirs  "  would  have  no  effect  whatever,  and  therefore 
there  would  be  an  intestacy,  or  whether,  as  has  been 
suggested,  it  woold  amount  to  a  conditional  institution, 
it  is  quite  immaterial  for  us  to  consider.  I  think  that 
it  is  absolutely  necessary  to  read  this  clause  as  an 
entirety.  The  trustees  are  directed  to  pay  and  divide, 
and  the  mind  cannot  rest  until  it  arrives  at  the  con- 
clusion of  the  clause,  by  which  it  is  ascertained  what 
is  the  duty  of  the  trustees,  and  amongst  whom  the 
division  is  to  take  place.  And  it  appears  that  that 
division  is  to  be  made  amongst  the  survivors  of  the 
grandnephews  and  grandnieces  who  have  survived 
such  of  them  as  shall  have  died  without  issued  Now, 
supposing  that  the  words  rested  there,  there  would  be 
no  difficulty  at  all  in  coming  to  the  conclusion  that 
the  time  of  vesting  of  the  interests  would  be  the  death 
of  the  life-rentrix,  because,  until  that  period  arrived, 
it  would  not  be  known  who  were  the  persons  who 
were  the  survivors,  and  who  were  therefore  entitled 
to  share  the  residue.  But  it  is  said  that  a  different 
meaning  must  be  given  to  this  clause  in  consequence 
of  the  words,  "  if  any  of  the  said  residuary  legatees 
shall  die  without  leaving  lawful  issue  before  his  or  her 
share  vest  in  the  party  or  parties  so  deceasing;"  and 
it  is  contended  that  the  testator,  by  the  use  of  these 
words,  is  pointing  to  a  different  period  than  the 
timd  of  division,  and  that  if  he  is  pointing  to 
a  different  period,  no  other  period  can  be  as- 
signed than  the  time  of  the  death  of  the  testa- 
tor. Now,  I  confess  that  those  words  lead  my 
mind  in  a  totally  opposite  direction.  When  a  person 
is  making  a  disposition  of  his  property  to  take  effect 
after  his  death,  it  must  be  taken  that  he  assumes 
that  the  persons,  the  objects  of  his  bounty,  will  sur- ' 
vive  him.  If  he  contemplates  the  possibility  of  their4 
dying  in  his  lifetime,  there  will  be  no  difficulty  in  his 
using  apt  words  to  describe  his  intention ;  but  I  can- 
not conceive  any  words  less  applicable  to  an  intention 
of  that  kind  than  these  words,  "  the  residuary  legatees 
dying  before  his  or  her  share  vest  in  the  party  or  par- 
ties so  deceasing."  With  respect  to  the  word  "share," 
perhaps  it  may  be  said*  that  it  may  be  used  popularly 
to  describe'  the  interest  which  would  ullimately  vest 
in  the  different  parties;  but  how  the  words  "  the  share 
vesting,  in  the  party  or  parties  so  deceasing"  can  apply 
to  saca  an  event  happening  in  the  lifetime  of  the  testa- 


tor, when  nothing  whatever  can  vest  in  his  lifetime,  I 
think  it  is  very  difficult  indeed  to  understand.  Then, 
if  these  words  cannot  be  applicable  to  a  time  duripg 
the  life  of  the  testator,  we  must  look  to  another  pe- 
riod, and  the  only  other  period  to  which  they  can  be 
applicable  is  the  period  when  the  residue  is  to  be 
divided,  namely,  at  the  time  of  the  death  of  the  life- 
rentrix. For  these  short  reasons  I  have  arrived  at 
the  same  conclusion  as  ray  noble  and  learned  friends 
and  the  minority  of  the  judges  in  the  court  below,  and 
I  agree  with  my  two  noble  and  learned  friends  that  the 
interlocutor  must  be  reversed. 

Decree  reversed. . 
■     ♦   ■ 

Bella  Court/ 

CRcportad  by  WUIUm  Woodkwk,  &q.,  BarrWer-aUaw.] 
IN  THB  MATTER  OF    THE  11  &  12  Via,  C.  68,  AND  OF 

thk  trusts  of  thb  bequest  of  cbbtain  farmtno 
stock  ik  the  lands  of  louqhany,  in  thb  county 
of  Kilkenny,  -  fob  pious  purposes,  contained  in 
the  will  of  Mabtdj  Kelly,  dbckased. — February 
12,  1862. 

Charity— Petition— St.  II  &  12  Vie.,  c.  68,  and 
St,  52  Geo.  III.,  101. 

Where  an  executor  had  lodged  the  amount  of  a  chain- 
table  legacy  in  court,  under  the  Trustee  Relief  Act, 
and  presented  a  petition  praying  for  a  reference  to 
the  Matter  to  approve  of  a  schema,  Held  that  the 
petition  so  presented  ought  to  be  entitled,  under  Sir 
Samuel  Romillifs  Act  5*2  Qea.  Ill*  c  101,  and 
ought  to  be  sent  to  the  Attorney*QcneraL 

This  was  a  petition  presented  by  Patrick  Kelly,  the 
executor  of  the  deceased,  praying  for  a  reference  to 
one  of  the  Masters  to  settle  and  approve  of  a  scheme 
for  the  distribution  and  management  of  the  charitable 
trust  fund  in  the  petition  mentioned,  and  that  in  so 
doing,  he  might  have  regard  to  the  scheme  set  forth 
in  the  petition  in  relation  thereto,  and  that  said  trust 
fund  might  be  applied  in  accordance  with  the  scheme 
so  to  be  settled,  and  that  all  proper  directions  might 
be  given  for  effectuating  the  purposes  aforesaid,  and 
that  the  petitioner  might  be  declared  entitled  to  his 
costs,  out  of  the  trust  fund,  of  the  petitien  and  pro- 
ceedings therein,  and  incidental  to  the  lodgment  of 
the  trust  fund.  Martin  Kelly,  by  his  will,  devised 
and  bequeathed  a  farm,  therein  mentioned,  together 
with  the  out-offices  and  stock  thereon,  to  his  execu- 
tors, by  them  to  be  disposed  of  for  pious  purposes, 
according  to  their  discretion.  He  died  on  the  day 
after  the  making  of  his  will,  and,  after  a  protracted 
litigation,  probate  was  granted  to  the  petitioner.  The 
devise  of  the  farm  became  void,  in  consequence  of 
the  short  period  which  elapsed  between  the  making 
of  the  will  and  the  testator's  death,  but  the  stock 
was  sold  by  the  petitioner  after  the  grant  of  probate 
to  him,  and  produced  a  sum  of  4709  18s.  After 
deducting  the  expenses  alleged  by  him  to  have  been 
incurred  by  him,  in  keeping  the  stock  until  the  sale,  and 
which  expense*  he  stated  to  amount  to  £176  lis. 
lOid;  the  petitioner,  on  the  17th  of  December,  186 1., 
lodged  in  courfc  under  ^Trustee  Relief  Act,  I  i  & ' 
12  Vic,  c  68,  the  balance  of  this'  sum  amounting 
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to  £536  6s.  2d.  He  then  presented  the  .present  peti- 
tion, entitled  as  stated  in  the  head-note,  proposing 
that  a  portion  of  the  fund  should  be  given  for  masses 
for  the  sonl  of  the  deceased,  who  had  been  a  strict 
Roman  Catholic;  that  another  portion  should  be  given 
to  the  poor  of  the  parish  in  which  he  had  resided; 
and  that  a  third  portion  should  be  distributed  among 
certain  relatives  of  the  deceased,  who  were  in  a  state 
of  great  poverty,  and  whom  the  petitioner  considered 
to  be  deserving  objects  of  charity. 

Dames  for  the  petitioner. 

Waters,  for  the  Attorney- General,  contended  that 
this  was  not  a  case  for  the  Trustee  Belief  Act,  and 
that  the  petition  ought  to  have  been  entitled  under 
Romilly's  Act,  52  Geo.  III.,  c  101,  and  that  the  At* 
torney-General's  fiat  to  it  ought  to  have  been  obtained. 
He  cited  RolM  Charity  (10  Hare,  App.  xxxvifu 
and  5  De  G.,  M'N.  and  G.,  159);  In  re  St  Giles 
and  St  George,  Bloomsbury  (4  Jur.,  N.S.,  297);  St. 
7  &  8  Vic.,  c  57,  s.  16. 

Dames,  in  reply,  argued  that  the  petition  might 
be  sustained  under  the  2nd  section  of  the  Trustee  Act. 
He  cited  Trovers'  Trusts  (1st  L.  T^  N.a,  54. 

The  Master  of  the  Rqlls  said  that  it  was  evident 
that  this  was  exactly  the  case  which  ought  to  be 
carried  on  under  the  control  of  the  Attorney-General. 
One  difficulty  in  the  present  case  was,  that  he  thought 
it  had  been  decided  in  England  that,  under  the  Trustee 
Act,  the  court  had  no  jurisdiction  to  enter  into  the 
inquiry,  whether  the  trustee,  had  lodged  too  much  or 
too  little.  All  that  the  court  could  do  was  to  admi- 
nister the  fund  which  had  been  brought  in.  Under 
Sir  Samuel  Romilly's  Act  he  would  have  jurisdiction 
to  frame  an  order  that  the  Master  should  inquire 
whether  the  fund  brought  in  was  the  entire  fund,  or 
whether  the  trustee  had  other  funds  in  his  hands. 
He  would  have  to  look  into  the  authorities,  but  he 
appreheuded  that  the  order  he  would  make  would  be, 
that  the  petition  should  be  amended  by  entitling  it 
under  Sir  John  Romilly's  Act,  and  that  it  should 
then  be  sent  to  the  Attorney-General. 

Ultimately  his  Honor  gave  the  direction  so  stated. 


Prile  v.  Berwngham. — June  2,  1862. 
Practice — Letting  lands — Disclosing  tide. 
Order  made  that  the  Master*  should  let  certain  lands 
unless  the  parties  in  possession  should  shew  good 
cause  to  the  contrary;  and  that  on  shewing  such 
cause  those  parties  should  state  how  they  held  the 
lands. 
Exham,  on  behalf  of  the  receiver,  applied  for  a  con- 
ditional order  that  the  lands  might  bo  let  unless  the 
parties  in  possession  disclosed  how  they  held  the  same. 
It  appeared  that  by  lease  dated  the  3rd  May,  1841, 
certain  lands  of  Cloondargan  were  let  by  Master  Town- 
send  to  Theobald  B.  Donnelly  for  seven  years  pond- 
ing the  cause.     That  lease  terminated  in  November, 
1847,  but  the  then  receiver  took  no  steps  either  to 
recover  the  lands  or  to  make  the  tenant  take  out  a 
new  lease*  Donnelly  died  in  1859,  and  the  rent  being 
.  in  arrear,  and  the  land  is  in  possession  of  squatters  who 
had  been  placed  there  by  Donnelly,  the  present  re- 
ceiver brought  the  case  before  the  Master,  and  by  bis 


directions,  in  May,  1 860,  brought  an  ejectment  agaiiist 
the  parties  in  possession.  Seven  of  those  parties  took 
separate  defences,  each  alleging  "  that  they  did  not 
hold  the  lauds  as  alleged."  The  receiver  caused  an 
application  to  be  made  to  the  Court  of  Exchequer,  in 
which  the  action  was  brought,  to  have  the  defences 
set  aside  as  embarrassing.  The  motion  was  refused. 
The  receiver  then  caused  a  demurrer  to  the  defences 
to  be  filed  That  demurrer  was  overrated.  He  now 
comes  to  the  court  alleging  that  he  was  greatly  em- 
barrassed in  the  conducting  of  the  ejectment,  inasmuch 
as  he  did  not  know  how  the  defendants  held  the  lands, 
and  could  not  safely  go  to  trial  in  the  ejectment;  and 
he  asked  for  the  order,  which  we  have  stated. 

Exham,  for  the  receiver,  cited  Kenny  v.  Jessop  (7 
Ir.  Eq.  Rep.  494);  Peyton  v.  M*DermoU  (1  Ir.  Eq. 
Rep.  1326);  Acheson  v.  Hodges  (3  Ir.  Eq.  522.) 

The  Master  of  the  Rolls — The  course  of  practice 
always  has  been  to  serve  a  notice  on  the  tenants  call- 
ing upon  them  to  disclose  what  their  title  is.  You 
may  take  a  conditional  order,  but  I  have  some  doubt 
whether  you  ought  not  to  have  separate  orders  against 
the  several  tenants.  You  may  perhaps  have  an  order 
that  they  and  each  of  them  do  disclose  their  title.  The 
form  is  quite  settled. 

The  order  made  directed  that  the  Master  should 
let  the  lands  unless  good  cause  was  shewn  within 
ten  days  by  the  parties  in  possession ;  and  that 
those  parties,  when  shewing  cause,  should  state 
upon  affidavit  how  they  held  their  lands,  and  the 
dates  of  their  leases  or  agreements. 


Martin  v.  Bunbubt. — June  11. 

Practice— Security  for  Costs— Dismissing  Petition. 

Where  an  order  has  been  obtained  that  a  petitioner 
should  give  security  for  costs,  which  has  not  been 
complied  with,  the  proper  application  for  the  res- 
pondent to  make  is,  not  to  have  the  petition  at  once 
dismissed  with  costs,  butjor  an  order  that  the  secu- 
rity be  given  within  a  limited  time,  and  that,  in  de- 
fault, the  petition  do  stand  dismissed  with  costs. 

E.  Johnstone,  on  behalf  of  oneof  the  respondents,  moved 
that  the  cause  petition  should  be  dismissed  with  costs. 
An  order  had  been  obtained,  upwards  of  a  year  ago, 
to  stay  the  proceedings  until  the  petitioner,  who 
resided  out  of  the  jurisdiction,  should  give  security 
for  costs. 

The  Master  of  the  Rolls  said,  that  the  proper 
form  of  application  in  cases  of  this  kind  was,  for  an 
order  that  security  should  be  given  within  a  limited 
time,  or,  in  default,  that  the  petition  should  stand 
dismissed.  He  would,  accordingly,  in  this  case,  order 
that  the  petitioner  should,  within  one  month,  give  the 
security  which  had  been  directed  by  the  previous 
order,  and  that,  in  default  of  his  so  doing,  the  peti- 
tion should  stand  dismissed  with  costs,  including  the 
costs  of  the  present  motion. 


Williamson  v.  Tucket.— -June  20. 
Practice— Notibe— Leave  to  fie  Petition  of  Revivor. 
Liberty  to  fie  a  petition  merely  of  revivor  may  be  ob- 
tained on  motion  of  course;  but  notice  ought  to  be 
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served  where  U  is  sought  to  file  a  petition  of  revivor 

and  supplement. 
W.  M.  Johnson  applied  for  liberty  to  serve  a  notice. 
The  object  of  the  notice  was  to  obtain  liberty  to  file  a 
petition  of  revivor. 

Tub  Mastxk  of  the  Rolls. — I  apprehend  that  yon 
are  entitled  to  make  that  motion  as  of  course,  without 
any  notice.  When  it  ia  sought  to  obtain  liberty  to 
file  a  petition  of  revivor  and  supplement,  it  is  neces- 
sary to  serve  a  notice;  but  leave  to  file  a  petition 
of  revivor  merely,  may  be  obtained  on  a  motion  of 
coarse. 


Court  of  Queen's  Betuf). 

[Reported  by  Walter  Boorka,  Eaq.,  Barrister.at.Law.] 

[Easteb  Term,  1862.] 

Pearson  v.  Smith. 

Practices-Setting    aside    defence — Common    Law 

Amendment  Act  1853,  s.  83. 
Action  for  £100  damages  for  libel.  The  libel  was— 
You  are  a  rogue  and  a  robber,  Ac.  (inuendo  that  plain- 
tiff had  been  guilty  of  an  indictable  offence);  and 
your  wife  stole  my  butter,  <fec  Defence:  first,  as  to 
first  paragraph  traverse;  secondly,  that  defendant  did 
not  mean,  &c  And  as  to  residue  of  summons  and 
plaint,  that  it  does  not  disclose,  <6c;  and  that  if  it 
did,  this  was  an  action  in  which  the  plaintiff's  wife 
should  have  been  joined  with  him  as  co  plaintiff;  that 
it  is  a  matter  of  which  the  plaintiff  has  not  a  right 
solely  to  make  complaint,  not  having  thereby  sustained 
damage  specially  affecting  himsel£ 

W.  Sidney  moved  that  the  second  defence  be  set 
aside  as  embarrassing,  and  not  tending  to  raise  any 
material  or  proper  issue;  and  that  the  defendant  do 
amend  his  appearance  and  defence  by  making  saAe 
an  appearance  and  defence  to  the  whole  cause  of  ac- 
tion in  the  plaint  mentioned. 

■7.  Byrne,  contra. — The  summons  and  plaint  con- 
tains two  material  allegations;  one  of  them  has  been 
traversed,  and  nothing  done  by  Mr.  Whiteside  has 
cnt  down  the  common  law  right  of  a  defendant  in  an 
action  for  slander  asking  judgment  as  to  whether  the 
words  spoken  were  spoken  in  the  meaning  attributed 
to  them.  \ChieJ  Justice. — In  an  inuendaof  this  kind 
the  meaning  of  the  defendant  is  to  be  collected  from 
the  words  he  use*  according  to  their  ordinary  accep- 
tation, not  his  mental  intention;  and  this  is  a  question 
altogether  for  the  jnry.]  The  following  were  referred 
to  by  counsel  in  support  of  the  defences — lit  Fann  v. 
Malcomson  (1  House  of  Lords  Cases,  637);  Roberts 
v.  Camden  (9  East,  92) ;  Sybley  v.  Tomlins  (Cooke  on 
Defamation,  10);  Oldham  v.  Peaks  (2  W.  Black- 
stone's  Rep.  959). 

Liberty  given  to  amend. 
Attorney  for  plaintiff— W.  T  Rogers. 
Attorney  for  defendant — D.  Thorp. 

[Eastib  Term,  1862.] 

Rcdmohd  v.  Bboe. — April  16. 

Practice — Particulars  of  demand — Common  Law 

Procedure  Act,  1853,  s.  11. 
This  was  an  action  for  £192  18s.  4d.  for  wages  due  to 


plaintiff  for  services  performed  by  him  for  defendant, 
from  1653  to  1861.  It  appeared  from  the  affidavit 
of  the  defendant  that  the  plaintiff  had  been  in  the 
employment  of  the  defendant's  late  wife  from  1854 
to  1861,  and  that  his  wages  were  £12  per  annnra, 
and  were  so  entered  in  a  pass-book  at  the  time  of  his 
hiring  in  1853;  that  these  wages  were  paid  to  him 
till  1858,  when  they  were  increased  to  £15,  which 
was  paid  to  him  in  advance  by  cash  payments  and 
goods.  At  hu  dismissal  plaintiff  made  no  demand; 
and  when  plaintiff  made  the  above  demand,  defendant 
searched  for  his  late  wife's  account-books,  but  could 
only  find  the  one  above  referred  to;  and  that  all  the 
leaves  except  two  appeared  to  have  been  cut  out,  and 
the  remaining  entries  tampered  with;  and  that  the 
plaintiff  bad  access  to  the  said  books;  and  that  it  is  ne- 
cessary for  the  plaintiff  to  furnish  to  defendant  dates 
and  particulars  of  all  credit  to  which  he  is  entitled, 
but  which  he  has  hitherto  declined  to  do ;  and  defen- 
dant farther  stated  he  owed  nothing  to  the  plaintiff. 

HUliard  moved  that  the  plaintiff  do  within 
four  days  furnish  the  detailed  particulars  of  all  credits 
to  which  the  defendant  is  entitled  as  against  the  plain- 
tiff's demand,  setting  forth  the  dates  and  the  items  of 
such  credits;  and  that  further  proceedings  in  this  ac- 
tion be  stayed  in  the  meantime.  Particulars  should 
be  explicit  and  full,  and  not  illusory.  The  dates  and 
items,  and  not  merely  the  year,  should  be  given — 
Martin  v.  M'Hugh  (6  lr.  Jar.  279);  Mahoney  v. 
Falvey  (7  lr.  Jur.  131);  Neville  v.  OoUoch  (6  lr 
Jnr.  232);  Smith  v.  Hornsby  (1  lr.  Jur.  N.  &  184); 
Abbott  v.  Woodroofe  (7  lr  Jur.  50)« 

Sidney  opposed  the  motion  on  the  grounds 
that  the  endorsement  on  the  summons  and  plaint  was 
ample  under  the  11th .section  of  the  Common  Law 
Proceedure  Act  of  1853,  and  distinguished  the  present 
case  from  Abbott  v.  Woodroofe. 

Per  Curiam — We  make  no  rule  on  this  motion,  but 
we  give  the  defendant  liberty  to  plead  (if  he  be  so 
advised)  payment  to  the  remainder  of  the  plaintiff's 
demand,  doing  so  on  or  before  this  day  week,  and 
taking  short  notice  if  necessary. 

Attorney  for  plaintiff—Charles  Fitzgerald. 

Attorney  for  defendant— James  Moran. 


Eastib  Txrm,  1862. 

Trousdale  v.  Sheppbrb— April  28. 

Bill  ofSale—\7  and  18  Vict.,  c.  55— Affidavit  to  be 
filed  with  Master  of  the  Court. 

The  affidavit  filed  with  the  Master  of  the  Court,  pur- 
suant to  the  statute,  omitted  to  give  a  description  of 
the  occupation  of  the  attesting  witness  as  required 
by  tlte  Act     Held— That  the  affidavit  was  invalid, 
as  not  complying  with  the  requirements  of  the  Act 
in  this  particular. 
It  appeared  that  the  premises  known  as  the  Hotel 
Building  in  the  town  of  Newcastle,  with  stables,  &c,  * 
the  property  of  the  Earl  of  Annesley,  were  to  be  let, 
and  Mr.  J.   Lloyd   was  commissioned   by  Mr.  G. 
Shaw,  Earl  Annesley's  agent,  to  procure  a  tenant 
therefor,  whereupon  Mr.  Scott  applied  to  Mr.  Lloyd 
to  recommend  him,  and  was  referred  to  Mr.  Shaw 
with  whom  he  entered  into  an  agreement,  dated  May 
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12,  1860,  to  take  the  hotel  on  certain  terms,  inform- 
ing him  at  same  time  that  he  wanted  the  hotel  for 
his  neices,  and  not  for  himself.  In  pursuance  of 
the  agreement,  Mr.  Scott  entered  into  possession, 
his  neices,  the  Misses  Julia  and  Anne  Trousdale, 
managing  it  exclusively,  J6100  security  having  been 
lodged  by  Mr.  Scott,  and  a  receipt  having  been  passed 
to  him  for  the  amount  of  prices  ot  certain  furniture 
handed  over  to  him  by  Mr.  Shaw.  On  the  7th  of 
June,  1861,  a  bill  of  sale  was  executed  between 
Thomas  Scott  and  his  neices,  the  plaintiffs,  with  the 
view  of  carrying  out  his  origiual  intentions,  whereby 
the  said  premises,  &&,  were  assigned  over  to  said 
plaintiffs  for  £1000,  in  payment  whereqf  they  entered 
into  their  joint  and  several  bond  for  £500,  Mr. 
Scott  allowing  them  £350,  money  previously  re- 
ceived by  him  from  them,  and  out  of  which  he  had 
paid  the  security,  and  purchased  the  furniture,  and 
£150  for  their  previous  services.  A  warrant  for  con- 
fessing judgmeut  on  the  bond  was  given,  and  the  bond 
was  duly  registered.  The  attesting  witness  to  the 
bill  of  sale  was  described  as  William  Tweesdale  Millar, 
of  No.  21  Kensington-street,  Islington,  in  the  County 
of  Middlesex,  aged  47  years,  and  upwards.  On  the 
1st  November,  1860,  J.  B.,  by  his  bill  of  exchange, 
drew  on  Mr.  Thomas  Scott  for  £50,  at  three  months, 
Mr.  Scott  accepted,  and  J.  B.  endorsed  same  to  the 
plaintiffs.  The  bill  fell  due  and  was  dishonored; 
judgmeut  was  obtained  against  Mr.  Scott,  and  execu- 
tion issued.  The  goods  sold  to  the  Misses  Trousdale 
were  seized  thereunder,  and  an  interpleader  issue  as 
to  the  ownership  of  the  goods  was  directed  to  be 
tried,  the  Misses  Trousdale  being  plaintiffs,  and  Mr. 
the  endorsee  of  the  bill,  defendant.  The  case  was 
tried  at  the  after  sittings  after  last  Michaelmas  Term, 
and  a  verdict  was  had  for  the  plaintiff.  A  condi- 
tional order  had  been  obtained  that  the  verdict  had 
for  the  plaintiff  be  turned  into  a  verdict  for  the  de- 
fendants, or  a  new  trial  had  for  misdirection. 

Lowry,  Q.C  (with  him  R.  Dowse)  shewed  cause 
against  setting  aside  the  conditional  order.  By  the 
17  &  18  Vict.,  c.  55,  an  Act  passed  for  the  registra- 
tion of  bills  of  sale  in  Ireland,  it  was  enacted,  that  the 
affidavit  to  be  filed,  together  with  the  bill  of  sale, 
with  the  Master  of  the  Queen's  Bench,  mnst  contain 
the  description  of  the  attesting  witnesses  to  such  bill 
of  sale,  together  with  other  matters,  and  nothing  more 
is  required  by  this  enactment  than  that  the  identity 
of  the  witnesses  may  be  ascertained.  Extreme  accu 
racy  is  not  necessary.  Morewoodv.  South  Yorkshire 
Railway  and  River  Dun  Company  (9  Hur.  &  Hoe., 
798) ;  BlackwtU  v.  England  (8  Ellis  &  Black,  541); 
Sutton  v.  Bath  (1  Foster  &  Finalson,  152.) 

Armstrong  Serjeant  (and  MDonagh^  Q.  C.,  contra. 
— In  order  to  the  validity  of  any  bill  of  sale  under  the 
17  and  18  Vict,  c.  55,  the  affidavit  to  be  filed  must 
contain  a  description  of  the  residence  and  occupation 
pf  the  person  making  the  name,  and  of  every  attest- 
ing witness  thereto,  for  the  purpose  of  enabling  the 
parties  to  such  bill  of  sale  to  be  identified  without  de- 
lay. A  very  great  evil  was  tried  to  be  guarded 
against  in  this  way,  giving  to  creditors  and  assignees 
the  power  of  referring  at  once  to  the  parties  by  means 
of  their  residence  and  occupation.  Having  regard, 
therefore,  to  the  spirit  and  object  6t  the  Act,  it 


will  not  be  competent  for  the  grantor  to  select  wit- 

f  esses  who  have  not  both  residence  and  occupation. 
O'Brien^  J.— Then  you  go  to  prove  that  if  the 
grantor  have  no  occupation,  he  cannot  execute  a  bill 
Of  sale].  This  is  an  accident  that  cannot  be  guarded 
against,  but  he  has  the  power  of  selecting  witnesses. 
The  statute  would  be  rendered  nugatory  by  enabling 
persons  without  an  occupation  to  be  selected  as  wit- 
nesses, and  no  hardship  is  imposed  on  the  person  ex- 
ecuting the  bill  of  sale. 

Lbfbot,  GJ,— If  the  party  whose  residence  is  to  be 
given  have  two  residences,  the  most  frequent  one 
must  be  given,  for  no  fraud  is  to  be  committed  on  the 
statute,  the  object  of  the  statute  being  to  provide  a 
means  of  identifying  the  party.  The  statute  requires 
the  occupation  to  be  given,  that  is  the  means  or  call- 
ing in  life  whereby  anyone  obtains  a  livelihood,  or 
gains  wealth,  and  it  was  established  by  Hatton  v. 
English  (7  EL  &  BL,  04),  that  nothing  less  than  such 
a  description  of  both  residence  and  occupation,  having 
been  filed  along  with  the  bill  of  sale,  would  render  it 
valid ;  and  this  decision  is  confirmed  by  the  cases  of 
Tutonv.  Sannoner  (3  EL  &  BL,  280);  Sutton 
v.  Bath  (3  EL  &  BL,  382);  and  PicJtard  v.  Bretz 
(5  H.  &  N.,  9.  Occupation  is  a  larger  word  than  ad- 
dition. The  words  of  the  Act  are,  that  a  description 
of  the  residence  and  occupation  of  ev^ry  person 
making  or  giving  the  affidavit  required,  and  of  every 
attesting  witnesss  to  such  bill  of  sale,  be  filed  with  the 
Master  of  the  Court  The  intention  of  these  words 
was  to  guard  against  secrecy,  and  both  residence  and 
occupation  must  be  given.  The  affidavit  required  by 
the  Act  is  absolutely  necessary,  and  the  Act  re- 
quires that  this  affidavit  shall  contain  a  descrip- 
tion of  the  residence  and  occupation  of  the  party 
executing  the  bill  of  sale,  and  of  the  attesting 
witnesses,  and  we  are  of  opinion  that  the  re- 
quirements of  the  statute  have  not  been  complied 
with  in  this  case.  The  question  is  important,  and 
turns  on  the  construction  of  the  statute.  What  may 
have  been  the  object  of  the  Legislature  in  passing  this 
statute?  Can  it  have  been  anything  more  than  that 
the  public  should  have  an  opportunity  of  knowing  all 
that  passed  with  respect  to  a  bill  of  sale  as  fully  as 
the  parties  to  it  The  statute  does  not  require  any 
qualification  for  the  witnesses,  but  it  ooes  require 
that  the  public  shall  have  an  opportunity  of  knowing 
everything  that  appears  on  the  deed  itself,  i£  there- 
fore, the  occupation  of  the  witness  be  required  by  the 
statute  to  be  gtren,  the  public  should  have  it  But 
this  statute  abridges  the  common  law  light  of  every 
person  to  dispose  of  their  property  as  they  like,  and 
we  are  to  carry  it  out  only  by  doing  what  is  abso- 
lutely necessary  to  enforce  it  The  principle  of  law  is 
that  a  statute  abridging  the  common  law  right  of  any 
persons  should  be  construed  strictly.  On  the  principle, 
therefore,  of  the  common  law  I  do  not  inquire  whe- 
ther it  may  be  necessary  for  the  witness  to  possess  a 
qualification  or  not,  but  when  the  occupation  is  re- 
quired it  must  be  given,  and  nothing  beyond  this  need 
be  given;  that  is  whatever  occupation  Is  giron  in  the 
deed  shall  be  transferred  to  the  record.  Fonblanque 
v.  Lee  (7  Ir.  Com.  Law,  550.)  Hex  non  cog*  ad 
imposswUia,  If  the  witnesses  had  no  occupation 
what  was  to  be  done?    I  desired  the  fury  to  ascer- 


THE  IRISH  JURIST. 


m 


tarn  whether  it  were  possible  to  insert  the  fact  of  there 
having  been  occupation  or  not.  They  did  not  think 
it  possible  to  do  so.  If  the  party  had  an  occopation 
and  that  it  were  not  fully  given  and  transferred  to 
the  file  In  the  Master's  Office,  it  would  be  a  valid  ob- 
jection; bat  where  nothing  of  the  kind  existed,  and 
that  we  imposed  any  farther  restrictions  on  the  com- 
mon law  right  of  all  persons,  we  would  be  making  a 
decision  on  a  principle  on  which  the  Legislature  did 
not  act.  These  are  the  grounds  on  which  I  decide  in 
this  case.  The  cases  which  have  been  referred  to  do 
not  interfere  with  this  principle;  nothing  of  the  sort 
The  tendency  of  all  the  cases  is  to  give  ^effect  to  the 
principle,  ;JL  e.,  that  a  statute  restricting  the  common 
law  right  of  any  person  is  not  to  be  construed  beyond 
what  its  mere  words  distinctly  imply. 

0*Bflnw,  J— In  this  case  the  statute  was  not  com- 
plied with,  for  the  affidavit  withheld  what  did  appear 
on  the  bill  of  sale.  We  decide  this  case  independently 
of  authority,  without  reference  to  any  other  decided 
case,  and  not  resting  our  judgment  on  the  opinions  of 
the  judges  in  such  cases,  though  the  opinions  of  the 
judges  in  the  cases  referred  to  are  in  favor  of  the  de- 
cision we  come  to.  The  sensible  construction  of  the' 
Act  is  that  the  occupation  is  to  be  given  if  there  be 
any;  bntoven  if  the  provisions- of  the  Act  of  Parlia- 
ment were  so  stringent  that  a  compliance  with  them 
would  throw  no  fight  upon  the  matter,  yet  it  should 
be  construed  strictly. 

The  other  members  of  the  court  concurred,  pause 
allowed  with  costs. 

Attorney  for  plaintiff— Thomas  M.  Kgan. 
Attorney  for  defendaai— John  T.  Hinds. 


[Eastxh  Term,  1862.] 

Redmond  v.  Mooney— April  30. 

Practices-Security  for  cost*— 'Common  Law  Proce- 
dure Act,  1853,  section  62. 

Where  the  plaintiff  had  resided  for  fourteen  years  in 
the  United  States  of  America,  and  took  lodgings  in 
Ireland,  and  the  defendant  applied  for  a  rule  that 
he  should  give  security  fot  costs — Held  (Lefroy, 
4&J.i  diasentiente)  that  these  grounds  were  not  suf- 
Jident  to  compel  the  plaintiff  to  give  security  for 
costs.    (Mayes,  J^  absente.) 

This  was  a  motion  that  the  plaintiffs  should  stop 
farther  proceedings  until  they  give  security  for  costs, 
on  the  grounds  that  both  the  plaintiffs  reside  perma- 
nently beyond  the  jurisdiction  of  this  court,  and  that 
one  of  them  had  taken  temporary  lodgings  within  the 
jurisdiction  to  avoid  giving  the  required  security,  that 
neither  of  the  defendants  have  property  .within  the 
jurisdiction  of  the  court,  &c  No  defences  were  filed 
to  the  summons  and  plaint.  The  plaintiff  put  in  an 
adverse  affidavit  that  he  had  hem  'resident  as  alleged, 
bnt  returned  to  this  country  for  the  purposes  of  this 
notion,  and  other  (business,  and  did  not  mean  te  leave 
until  they  vwere  concluded,  and  that  plaintiffs  had 
coorideflaMe  property  within  the  jnrisdictioo,  inasmuch 
as  they  *sene  entitled  to  more  fsoperiy  than  would  be 
en<iigb  to  satisfy  the  amount  of  aaw  costs  incurred  m 


T.  Whyte  in  support  of  the  application — The 
plaintiff  will  not  swear  that  he  will  stay  here  till 
judgment  is  obtained.  The  application  is  made  on 
the  authority  of  Drummond  v.  Tillinghist  (16  Q.B, 
740),  and  Naylor  v.  Joseph  (10  Moore,  522). 

R.  Dowse  resisted  the  application— Where  there 
are  two  plaintiffs,  and  one.ia  resident  within  the  juris- 
diction, security  for  costs  will  not  be  required  by  the 
court.  The  fact  of  a  party  being  a  resident  within 
the  jurisdiction,  is  all  the  court  requires  to  be  shewn. 
It  is  no  matter  where  he  came  from,  or  where  he 
means  to  go. — Dowling  v.  Harmon  (6  Meeson  & 
Welsby,  13U;  Tambisco  v.  Pacifioo  (7  JEx.  816). 
[Chief  Justice. — There  are  few  things  you  may  not 
cite  a  case  in  support  of,  but  we  can  only  regard  the 
common  sense  meaning  of  the  word  "residence."] 
The  plaintiff  has  property  in  this  country,  and  it  is 
not,  therefore,  necessary  that  he  should  give  security 
for  costs. — Archibald's  Practice  by  Ghitty,  1054.    . 

Lbtrot,  C  J. — This  is  an  application  to  the  court 
to  compel  the  plaintiff  to  give  security  for  costs,  on 
the  grounds  of  his  not  residing  within  the  jurisdiction, 
or  having  property  within  the  jurisdiction  of  the  court. 
I  confess  I  never  can  arrive  at  the  conclusion  that  a 
party,  who  has  a  domicile  abroad,  and  has  resided 
there  for  fourteen  years,  and  takes  up  his  abode  here 
for  a  time,  is,  on  that  account,  to  be*  exempted  from 
giving  security  for  costs,  and  I  confess  1  do  not 
consider  it  is  enough  to  prevent  a  plaintiff  from  be- 
ing obliged  to  give  security.  Having  a  residence  in 
this  country,  means  having  a  domicile  in  this  conn- 
try,  and  a  permanent  one,  and  I  mutt  confess  it 
seems  to  me  that  even  when  a  party  has  a  foreign 
domicile,  but  is  resident  permanently  here,  that  is  a 
residence  here  within  the  meaning  of  the  Act.  The 
plaintiff  here  must  give  security  for  costs. 

O'Brien,  J.— The  principle  on  which  I  give  my 
judgment,  was  not  what  guided  the  court  in  the  case 
reported  in  5  Barnwell  and  Alderson,  but  it  was  ad- 
hered to  by  the  Court  of  Common  Pleas  in  England, 
and  as  H  was  there  held,  it  goes  much  farther  than 
the  plaintiff  here  requires. 

Fitzgerald,  J. — I  think  this  motion  ought  to  be  re- 
fused. As  I  understand  the  defendant,  there  is  no  per- 
son withinthe  jurisdiction  against  whom  the  orders  of 
the  court  could  be  enforced,  and  that  If  the  plaintiff 
leaves  the  jurisdiction,  and  goes  back  to  his  own 
country,  the  defendant  will  nave  no  security  for  his 
costs  in  case  judgment  is  given  for  him,  out  we  have 
here  the  plaintiff  residing  within  the  jurisdiction,  and 
there  is  no  necessity,  on  this  ground,  for  his  giving 
security  for  costs.  If  there  -were,  a  plaintiff  who  had 
not  abandoned  his  own  country,  and  repaired  here, 
though  he  may  reside  here  for  years,  cannot  have  a 
domicile  here  until  he  has  abandoned  his  former  resi- 
dence, and  the  former 'residence  would  belield  to  be 
his  present  residence,  because  not  abandoned. 

Hayb*.  Jn  absente. 

Lefbot,  C.J. — Immediate  execution  would  remedy 
the  evil  complained  of. 

Motion  refined  vrith  costs. 

Mataflfffc  attorney— Henry  Coldoti^h. 
Defendant's  attorney—John  Haafoy. 
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Court  of  Common  $1*00. 

[Reported  by  J.  Field  Johnrtoo,  Ewj.,  Bmitter.at.t*w.] 

Lynott  v.  Greene. — April  16,  26,  1862. 
Practice — Solicitor's  authority. 

Where  an  attorney  signs  a  consent  for  judgment  in 
an  action  in  which  the  unit  of  summons  and  plaint 
was  never  served  on  the  defendant,  it  lies  on  the 
plaintiff  to  prove  that  ht  had  the  authority  of  the 
defendant  to  do  so. 

Under  the  ahove  circumstances,  and  the  plaintiff  fail- 
ing to  prove  the  attorney's  authority,  the  court  will 
set  aside  the  judgment  as  irregular. 

Ball,  Q.C*  for  the  defendant,  moved  that  the  judg- 
ment in  this  oaae  and  all  the  proceeding*  be  set  aside, 
and  that  the  defendant  he  allowed  to  plead  to  the  ac- 
tion on  the  ground  of  surprise.  The  motion  was 
made  before  Deasy,  B.,  and  the  present  is  an  appeal 
from  his  decision.  The  defendant's  affidavit  states 
that  he  was  never  served  with  process;  further,  that  he 
was  never  served  with  notice  of  the  dishonor  of  the 
bill  of  exchange,  upon  foot  of  which  the  action  was 
brought;  further,  that  his  acceptance  on  the  said  bill 
is  a  forgery.  The  consent  for  judgment  was  signed 
on  the  30th  Jan.  last,  and  execution  has  been  since 
levied,  the  defendant  serving  the  nsual  protest  on  the 
sheriff.  [Christian,  \J. — I  understand  you  to  move 
on  three  grounds, — that  the  writ  never  was  served; 
that  no  authority  to  sign  the  consent  was  given ;  and 
that  the  bill  was  a  forgery?]  Yes,  on  three  grounds. 
The  consent  was  signed  by  the  town  agent  of  the  so- 
licitor, who  professed  to  be  acting  fof  the  defendant 
in  the  matter.  [Monahan,  C*  •/".,  having  called  for 
the  town  agent's  authority,  a  letter  from  the  solicitor 
was  produced,  which  ran  in  these  terms: — u  Do  any- 
thing; even  give  a  consent  for  judgment  rather  than 
that  Greene  should  hear  of  it."]  In  Bayley  v.  Buck- 
land  (1  Excheq.  1),  Rolfe,  B.,  in  delivering  the  judg- 
ment of  the  court,  says, — "  We  are  disposed  to  lay 
down  a  different  rule,  and  to  confine  the  liability  of 
the  defendant  to  cases  in  which  the  course  of  the  pro- 
ceedings has  given  him  notice  of  the  action  being 
brought  against  him.  When,  therefore,  a  defendant 
has  been  served  with  process,  and  an  attorney  without 
authority  appears  for  him,  we  think  the  court  must 
proceed  as  if  the  attorney  really  had  authority;  be- 
cause in  that  case  the  defendant  having  knowledge  of 
the  suit  being  commenced,  is  guilty  of  an  omission  in 
not  appearing  and  making  defence  by  bis  own  attor 
ney  if  he  had  any  defence  on  the  merits.  There  the 
plaintiff  is  without  blame,  and  the  defendant  is  guilty 
of  negligence.  On  the  other  hand,  if  the  plaintiff 
without  serving  the  defendant,  accepts  the  appearance 
of  an  unauthorised  attorney  for  the  defendant,  he  is 
not  wholly  free  from  the  imputation  of  negligence; 
the  law  requires  him  to  give  notice  to  the  defendant 
by  serving  the  writ,  and  he  has  not  done  so.  The 
defendant  there  is  wholly  free  from  blame,  and  the 
plaintiff  not  so;  and  upon  the  same  principle  on  which 
wo  before  proceeded  we  must  set  aside  the  judgment 
as  irregular,  with  costs.1' 

Serjeant  Armstrong  (with  hlmExham),  for  the  plain- 
tiff, contended  that  the  defendant  should  pay  the  costs 


of  the  motion  if  the  judgment  were  set  aside.— The 
plaintiff's  affidavit  nsed  before  Deasy,  B^  in  chamber 
charged  the  defendant  with  having  got  notice  of  disho- 
nor, and  with  having  given  authority  to  sign  the  consent; 
and  the  defendant  made  no  affidavit  contradicting  this, 
but  a  third  person  made  an  affidavit  stating  the  defen- 
dant was  ill.  There  was  no  other  course  for  Deasy,  B. 
to  adopt.  [Monahan,  C.J. — Had  the  attention  of 
Deasy,  B.,  been  called  to  Bayley  v.  BucUand,  I  con- 
ceive he  would  have  called  for  the  town  agent,  who 
was  an  attorney  and  an  officer  of  the  court,  and  asked 
him  for  the  authority  by  which  he  signed  the  consent 
When  once  it  appears  a  writ  has  not  been  served,  the 
onus  to  show  authority  is  on  the  plaintiff]  The  court 
has  entire  jurisdiction  as  to  costs;  and  had  the  defen- 
dant denied  his  liability  in  proper  time,  this  motion 
would  never  have  been  heard  of.  An  attorney  gene- 
rally employed  has  a  right  to  defend  an  action  without 
a  special  retainer  thongh  he  has  no  right  to  commence 
one  (Chitty's  Arch  bold,  73).  [Ball,  J.— If  at  the 
time  the  attorney  is  acting  in  other  matters;,  but  that 
is  not  shown  here.] 

Monahan,  G.  J. — This  is  a  hard  case,  in  which  a 
nnmber  of  affidavits  have  been  made;  bnt  we  cannot 
help  it.  The  onus  was  on  the  plaintiff  to  prove  au- 
thority, because  the  writ  was  not  served.  It  is  clear 
Mr.  Greene  did  not  give  authority  to  sign  this  consent. 
He  also  denies  that  he  accepted  the  bill.  We  think  it 
was  a  case  in  which  the  judge  should  have  called  for 
the  authority  of  the  town  agent,  and  should  have  set 
aside  the  judgment  We  give  no  costs  on  either  side. 
The  judgment  must  be  set  aside,  and  the  money,  the 
fruit  of  the  execution,  be  refunded.  The  last  part  of 
the  order  we  might  not  make  if  any  doubt  as  to  the 
solvency  of  the  defendant  were  suggested;  bnt  aa 
there  is  none,  we  order  the  money  to  be  refunded.  The 
plaintiff  can  bring  his  action  if  he  likes. 

Rule  accordingly. 

Whalet  v.  Massareene  and  others. 
April  16,26,  1862. 

Quare  impedit—Bill  of  exceptions — Pleading— 
Registration. 

In  an  action  of  quare  impedit  the  memorial  of  a  deed 
registered  after  action  brought  is  inadmissible  to 
support  an  issue  of  whether  the  said  deed  was  duly 
registered  on  a  given  date,  which  issue  has  been 
joined  upon  a  pka  pleaded  in  bar  of  the  action 
generally. 

The  first  count  of  the  declaration  which  was  filed  on 
the  1st  of  November,  1869,  alleged  that  on  the  17th 
of  February,;  177  8,  Glotworthy,  Earl  of  Massareene, 
being  seised  of  the  advowson  of  Kiliead,  in  the  county 
of  Antrim,  presented  John  C.  Skeffington  as  clerk 
thereto.  That  on  the  12th  of  June,  1793,  said  earl 
by  a  certain  indenture  made  between  him  and  one 
William  Whaley,  the  one  part  of  which  indenture 
sealed  with  the  seal  of  the  said  Earl  of  Massareene, 
and  baaring  date  the  day  and  year  last  mentioned,  the 
plaintiff  brought  into  court  for  the  consideration 
therein  mentioned,  granted,  fro,  unto  the  said  William 
Whaley,  his  heirs  and  assigns,  all  that  the  advowson, 
right  of  patronage,  and  presentation,  &o,  to  the  said 
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rectory  of  the  church  of  Killead  with  til,  <fcc  That 
on  the  9th  of  August,  1793,  the  said  William  Whaley 
being  so  seised  conveyed  to  one  Bernard  Ward,  who 
reconveyed  on  the  1st  of  April,  1801 ;  that  the  two 
latter  deeds  were  lost  by  lapse  of  time;  that  on  the 
8th  of  July,  1601,  John  Earl  of  Massareene,  upon  the 
death  of  the  incumbent,  usurped  the  right  and  pre- 
sented Bernard  O'Doran ;  that  on  the  9th  of  Novem- 
ber, 1815,  Chichester,  Earl  of  Massareene  usurped 
the  right  and  presented  William  George  Macartney; 
that  on  the  20th  of  July,  1843,  the  said  William 
Whaley  died  seised  of  said  advowson,  and  demised 
same  to  the  plaintiff  in  fee;  that  on  the  1 2th  of  No- 
vember, 1 858,  the  church  became  vacant  by  the  death 
of  the  said  William  George  Macartney;  and  that  de- 
fendants hinder  plaintiff  from  presenting  thereto.  The 
defendants  pleaded  with  other  pleas,  firstly,  that  Chi- 
chester, Earl  of  Massareene,  being  seised  in  fee  of  the 
paid  advowson  on  the  25th  November,  1815,  pre- 
sented William  George  Macartney  thereto;  that  the 
said  earl  died  so  seised,  whereupon  Harriet,  his  only 
daughter  and  heiress-at-law,  became  seised  of  said 
advowson;  that  on  the  2nd  of  January,  1831,  said 
Harriet  died  so  seised,  whereupon  Lord  Viscount  Mas- 
sareene, the  defendant,  became  seised;  that  on  the 
16th  of  May,  1855,  the  said  defendant,  Viscount 
Massareene,  conveyed  to  defendant,  John  Carlisle,  the 
right  of  nomination  to  the  next  vacancy;  that  on  the 
12th  of  November,  1858,  upon  the  death  of  the  said 
William  George  Macartney,  the  said  Lord  Massareene 
and  John  Carlisle  presented  the  defendant,  Roger 
Bickerstaffe  thereto,  with  a  special  traverse  that 
Clot  worthy,  Earl  of  Massareene  conveyed  the  said  ad- 
vowson to  aaid  William  Whaley  by  said  supposed  in- 
denture of  the  12th  of  June,  1793.  The  eighth  plea 
averred  that  Roger  Bickerstaffe  was  parson  of  the  said 
church,  canonically  imparsonated  in  the  same  upon 
the  presentation  of  the  defendants  ;  and  that  the 
plaintiff  ought  not  to  have  or  maintain  his  action 
against  them,  because  they,  admitting  that  the  said 
Earl  of  Massareene  was  seised  of  the  said  advowson 
as  of  fee  say  that  the  said  indenture  of  1793  was  ex- 
ecuted after  the  passing  of  an  Act  of  Parliament  made 
in  the  sixth  year  of  her  late  majesty  Queen  Anne, 
being  an  Act  for  the  public  registry  of  deeds,  &c,  in 
Ireland;  and  also  after  certain  other  Acts  to  amend 
same,  to  wit,  an  Act  passed  in  the  eighth  year  of  her 
said  Majesty,  and  a  certain  other  Act  passed  in  the  eighth 
year  of  the  reign  of  KingGeorge  the  First,  and  a  certain 
other  Act  to  amend  the  aforesaid  Acts,  passed  in  the 
twenty-fifth  year  of  the  reign  of  King  George  the  Third ; 
and  further,  that  no  memorial  of  the  said  indenture 
was  ever  registered  pursuant  to  the  provisions  of  the 
said  statute,  or  of  the  several  Acts  amending  the  same ; 
that  the  advowson  of  the  said  church  descended  to  the 
defendant,  Viscount  Massareene;  and  that  he,  on  the 
16£h  of  May,  1855,  in  consideration  of  the  sum  of 
£1400,  granted  by  deed  unto  the  said  John  Carlisle 
all  that  the  first  or  next  presentation,  &&,  to  the  vi- 
carage of  said  church,  provided  a  vacancy  should 
occur  during  the  life-time  of  the  said  Viscount  Mas 
sareene;  and  that  a  memorial  of  said  last-mentioned 
indenture  was  duly  registered  on  the  9th  of  January, 
I860,  in  the  office  for  registering  deeds  in  Ireland, 
pursuant  to  the  statute,  &c;  and  that  by  reason  of 


the  premises  the  said  indenture  of  the  12th  of  June/ 
1793,  was  void  as  against  the  said  indenture  of  the 
16th  May,  1855.  The  plaintiff  replied  to  the  eighth 
plea'  that  the  deed  of  the  16th  of  May,  1855,  was 
not  duly  registered.  On  the  4th  of  November,  1860 
(vide  6  Ir.  Jur.  N.  S.  19),  the  defendants  applied  to 
the  court  to  amend  the  eighth  plea,  by  averring  that 
the  deed  had  been  duly  registered  since  action  brought, 
but  the  court  refused  the  motion.  At  the  trial  of  the 
action  at  the  assizes  for  the  county  of  Antrim,  before 
Hughes,  Bt,  the  jury  found  for  the  plaintiff  on  all  the 
issues  except  the  fifth,  which  was  in  these  terms: — 
44  Was  the  indenture  of  the  16th  of  May,  1855,  made 
between  the  defendant,  Viscount  Massareene,  and  the 
defendant,  John  Carlisle,  duly  registered  on  the  9th 
of  January,  1860?"  This  issue  they  found  in  the 
affirmative,  and  consequently  a  general  verdict  for  the 
defendants.  The  plaintiff  excepted  to  tho  admission 
in  evidence  of  a  memorial  of  the  deed  of  the  16th  of 
May,  1855,  from  which  it  appeared  that  the  deed  in 
question  was  registered  after  action  brought,  and  re- 
quired the  judge  to  tell  the  jury  that  there  was  no 
evidence  to  support  the  affirmative  of  the  fifth  issue. 
The  plaintiff s . points  were  the  following: — 1.  That 
the  memorial  of  the  deed  of  the  16th  day  of  May, 
1855,  which  was  registered  on  the  9th  day  of  Janu- 
ary, 1860,  was  inadmissible  in  evidence  in  support  of 
the  fifth  issue,  being  the  issue  joined  on  the  eighth 
plea  pleaded  in  bar  to  all  the  counts  of  the  declara- 
tion, on  the  grounds  that  same  was  registered  after 
the  commencement  of  the  action,  and  after  the  filing 
of  the  declaration.  2.  That  inasmuch  as  the  said  plea 
is  pleaded  in  bar  of  the  action  generally,  the  memorial 
of  the  deed  of  the  16th  day  of  May,  1855,  was  in- 
admissible in  support  of  the  issue  joined  on  said  plea, 
|  inasmuch  as  same  was  not  registered  until  after  action 
brought  and  after  declaration  filed.  3.  That  the  re- 
gistration of  said  memorial  cannot  be  taken  to  operate 
retrospectively,  and  therefore  was  inadmissible  in  evi- 
dence on  said  issue.  4.  That  the  said  memorial  hav- 
ing been  registered  after  the  avoidance  of  said  living 
and  church  in  the  declaration  mentioned  had  occurred 
by  the  death  of  W.  G.  Macartney,  was  inadmissible 
in  evidence  to  alter  the  rights  of  the  parties  to  this 
action.  5.  That  the  date  of  the  registry  of  said  me- 
morial was  material,  and  that  there  was  a  variance  be- 
tween the  date  of  said  memorial  and  the  date  of  same 
as  alleged  in  the  said  plea.  6.  That  the  learned  judge 
misdirected  the  jury,  and  should  have  directed  the 
jury  that  there  was  no  evidence  in  suppoit  of  the  5th 
issue.  7.  That  illegal  evidence  was  received  on  said 
trial  as  stated  in  said  exceptions.  •  The  defendant's 
points  were  these: — 1.  That  the  evidence  offered  by 
the  defendants  of  the  registration  of  the  deed  of  the 
16th  of  May,  1855,  ought  not  to  have  been  rejected 
by  the  judge;  and  that  his  direction  to  the  jury  upon 
the  issue  as  to  the  registration  of  that  deed  was  a 
proper  direction.  2.  That  in  any  case  the  court  should 
now  enter  a  judgment  that  the  plaintiff  should  not 
further  maintain  his  action  against  the  defendants  as 
if  the  8th  plea  alleging  the  registration  of  the  said 
deed  had  been  pleaded  to  the  further  maintenance  of 
the  said  action. 

Harrison  (with  him  M'Causland,  Q.C.),  in  sup- 
port of  the  exceptions. — This  plea  is  not  pleaded /mw 
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darrein  contiaaaaoe,  and  therefore  the  memorial  regis-' 
tered  after  the  filing  of  the  declaration  is  inadmissible 
to  support  it*  In  1  Chitty  on  Pleading,  678,  we 
have  the  distinction—*'  When  the  matter  of  defence 
arose  before  the  commencement -of  the  suit,  actio  non*\ 
4c,  was  generally  the  proper  oommenoement;  but. 
matter  ,of  defence  arising  after  action  brought  mast* 
have  been  specially  pleaded  in  bar  of  the  further 
maintenance  of  the  suit"  So  Stephen  on  Pleading, 
2jid  ed.  p.  442,—"  When  a  plea  in  bar  is  pleaded 
puis  darrein  oontinuance,  it  has  instead  of  the  ordi 
nary  actio  ion  a  oommenoement  and  conclusion  of  oc-« 
tio  non.ultetius.  So  if  a  plea  in  bar  be  founded  on 
any  palter  >  arising  after  the  commencement  of  the  ac- 
tion, though  it  be.  not  pleaded  after  a  previous  plea, 
and  therefore  not  puis  darrein  continuance,  yet  it  pur- 
sues in  that  case  also,  in  its  commencement  and  con- 
clusion, the  same  form  of  actio  nan  uUerius,  instead 
of  actio  nan  generally;  for  the  actio  non  is  taken  to 
refer  in  point  of  time  to  the  commencement  of  the 
suit  and  not  to  the  time  of  plea  pleaded,  and  would 
t^refere  in  the  case  supposed  be ;  improper.''  [Chris- 
tian* /.,  referred  to  the  72nd  section  of  the  Common 
Lav  Procedure  Act,  relating  to  .matter  arising  after 
the  commencement  of  the  action.]  This  section  con- 
firms what  was  the  law  before.  The  defendants  ap- 
plied to  have  this  plea  so  pleaded  in  this  very  case  (6 
ir.  Jur.  N.  S.  .19).  The  registration  of  this  memorial 
cannot  operate  retrospectively.  "  A  question  which 
has  been  in  several  Irish  cases  noticed  but  never  de- 
cided is,  whether  the  registration  of  a  deed  operates 
retrospectively  so  as  to  authorize  the  grantee  under  it 
proceeding  by  ejectment  against  a  grantee  under  a 
prior  unregistered  deed  to  lay  his  demise  before  the 
registration" — Molesworth  on  Registration,  p.  101; 
Lawless  v.  Kenny  (I  Hudson  &  Brooke,  403);  Fury 
v.  Smith  (1  Hudson  &  Brooke,  753);  Warburton  v. 
Loveland  <L  Ivtie  (Hudson  &  Brooke,  717);  Jack,, 
lessee  of  Johnston  v.  Stewart  (Smith  &  Batty,  369). 
If  this  registration  was  good,  it  is  clear  that  the  de-> 
fondants  might  bring  an  action  for  mesne  profits — 
Ryan  v.  Landers  (9  Ir.  Com.  Law  Rep.  489);  But- 
ter &  Baker's  case  (3  Coke's  Rep.  286)  See  also 
RenneU  v.  Bishop  of  Lincoln  (7  B.«  0. 1 13);  Mirer 
home  t.  RenneU  (1  Moore  £  Scott,  683).  There  is 
also  a  variance  between  the  real  date  of  the  registry 
and  that  .alleged  in  the  plea.  In  2  Wils.  Saunders, 
29  Li»  she  .authorities  on  such  a  variance  as  this  are 
collected. 

May  (with  him  Joy,  Q.G)  contra. — The  only  ques- 
tion is,  whether  this  memorial  was  admissible  to  sus- 
tain <this  fifth  issue.  The  deed  of  1793  oas  volun- 
tary. The  plea  is  as  ambiguous  as  the  one  in  Allen  v. 
Hopkins  ( 1 3M.AW,  94).  It  does  .not  appear  from 
it  whether  it  is  a  plea  to  the  maintenance  or  to  the 
further  maintenance  of  the  action— Le  Bret  v.  PapUr 
Ian  (4  East,  502).  In  GobbeU  v.  Grey  (4  Exdieq. 
Rep.  12QX  she-defendant  relied  on  a  statute  passed 
after  she  action  was  brought.  [Monahan*  C.  J* — 
Bat  which  statute  affected  action  pending.]  Where 
there  is  *  conflict  .between  an  unregistered  and  a  sub- 
sequently registered  deed  she  .registration  «f  she  latter 
always  relates  to  the  date  of  the  instnunent  itself; 
and  that  .hejgg  no,  <**»  P»*  is  rightly  pleaded — 
Vuughm  v.  Aikies  {6  Bar.  2767);  Le  Nan  ,t.  Le 


Neve  (3  Aik.  €52).  Suppose  the  ease  of  a  purchase 
of  .land  from  an  apparent  owner;  suppose  a  prior  un- 
negisteped  grant  of  a  temVeharge;  and  suppose  the 
conveyance  to  be  registered  .subsequently  to  its  cse- 
outioa,  will  not  the  grant  of  the  rent-charge  be  alto- 
gether avoided?  We  rely  more  upon  the  non-regis- 
tration of  the  the  plaintiff's  deed  than  upon  the  regis- 
tration of  ours- 'Doe  dem,  Robinson  v.  AUsop  (5  B. 
&  Aid.  142).  In  oousidering  the  relation  of  this  re- 
gistration .it  is  important  to  bear  in  mind  that  the 
party  daiming  was  entirely  oat  of  possession  of  the 
advowson.  There  is  no  such  variance  as  is  contended 
fa— Fox  v.  Keeling  {2  A.  &  R.  670) ;  Roseoe's  Nisi 
Priua,  6th,  ed.,  p.  66;  Parkinson  v.  Whitehead  (2 
Man.  -oVGr.  329).  'Unless  the  averment  be  one  of 
description,  or  the  date  he  inatsrml,  there  is  no  va- 
riance. [J?atf, /—The  statute  directs  the  date  of  re- 
gistration to  be  the  tree  date,  And  so  makes  it  mate- 
rial.] The  hour  and  the  day  most  be  stated;  but  it 
is  nowhere  directed  that  the  registration  must  be  on 
a  particular  day. 

Joy*  Q.C#— -There  were  other  courses  open  to  the 
plaintiff.  The  plea  might  have  been  demurred  to. 
[Monahan,  C  J. — We.  think  net,  because  the  de- 
murrer most  have  been  special.]  And  that  is  possible 
under  the  old  system  of  pleading.  The  plea  in  point 
of  law  is  of  s  matter  .subsequent  so  action  brought. 
The  time  at  which  the  registry  was  effected  is  not  the 
gist  or  point  of  the  action  under  an  Act  of  Parliament 
like  this.  The  fact  alone  is  material  No  authority 
has  been  produced  to  show  that  the  time  is  a  material 
part  of  the  averment  [Christian,  ./.—{This  is  not  a 
case  for  demurrer  either  general  «r  special  The 
plaintiff's  contention  is  that  your  plea  is  perfectly 
good,  bnt  that  to  support  it  certain  facts  were  neces- 
sary, which  were  not  proved.]  The  pleading  must 
be  taken  most  strongly  against  the  pleader.  This 
plea  omits  to  add  that  the  .matter  arose  after  notion 
brought;  but  it  means  that,  and  the  proper  course 
would  have  been  to  demur— <3^}hkty  on  Pleading, 
4th  ed.  >  926. 

M'Causland,  Q£.,  in  reply*— Ws  might  havertaken 
issue  upon  the  registry  or  upon  other  matters*  In 
Tower  v.  Cameron  <€  East,  p.  413),  Lord  fillenbo- 
rough  says, — "  If  upon  looking  at  the  memorandum 
of  the  record  at  Nisi  Priua,  and  at  <the  certificate  given 
in  evidence,  I  should  see  that  the  defence  did  not 
arise  till  after  the  action  .brought,  I  should  say  that 
the  certificate  did  not  apply  to  the  plea  so  pleaded. * 
That  case  is  identical  with  the  present  in  principle. 
The  marginal  note  is  as  follows:—"  The  general  plea 
of  bankruptcy  and  .the  certificate  given  by  Act  5  Geo. 
IL,  c  30,  s.  7,  may  be  pleaded  without  averring 
that  the  bankruptcy  happened  before  the  commence- 
ment of  the  suit;  but  if  it  appeared  at  Nisi  Fries  that 
it  happened  after  the  action  brought,  it  seems  that  the 
defendant  could  not  avail  himself  of  the  defence  under 
such  a  general  plea."  Doe  dem.  Robinson  v.  AUsop* 
did  not  raise  the  present  point  at  aal,  The  registry 
of  the  one  deed  does  not  make  the  other  deed  void 
ab  initio,  but  only  from  ithe  date  of  she  registry. 

MenAHAN,  G.  J. — The  true  eonstruotion  of  this  plea 
we  held  to  be  that  the  defendant's  deed  was  registered 
'before  action  brought.  We  must  aHow  the  exception 
aadnmard*  Venire  <fc  novo. 
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[Bkfobk  Lrecp,  J.] 
Bb  Paiuck  Pbelak. — J/iiy,  1862. 

t 

2Vu*  ekei— ^4cf  0/  bankwpty-^ssignment  for  the 
benefit  of  creditors — Adjudication  for  the  purpose 
of  overreaching  a  trust  deed* 

Where  a  creditor  procures  an  adjudication  in  bank- 
ruptcy for  the  purpose  of  overreaching  a  trust  deed 
executed  for  the  benefit  of  creditors;  and  where 
there  are  no  assets,  unless  he  succeeds  in  doing  so, 
he  will  be  compelled  to  lodge  a  sum  of  money  to 
meet  the  costs. 

A  deed  of  assignment  by  a  trader  executed  to  true- 
tees  for  the  benefit  of  all  his  creditors*  in  which  the 
forms  prescribed  by  the  93rd  section  of  the  Bank- 
ruptcy and  Insolvency  Act  are  complied  with  is 
valid,  although  it  contains  a  clause  excluding  cre- 
ditors who  should  not  come  under  tt  within  a  speci- 
fied time  from  all  benefit  thereunder.  Such  deed 
wM  not  be  deemed  an  act  of  bankruptcy  under  the 
92nd  section  of  the  Act,  but  wiU  be  protected  by  the 
93rd  section  when  more  than  three  months  elapse 
between  its  execution  and  the  bankruptcy. 

Top  pro  came  before  t|ie  ^nrt  ,wit|i  ft  v}ew  to  test 
the  validity  of  a  deed  of  assignment  uuufc  ¥*  trust  for 
the  benefit  of  the  bankrupt's  creditors  who  choose  to 
come  in  under  it  within  a  specified  time.  It  appeared 
that  a  brother  of  the  bankro.pt  claimed  to  be  a  credi- 
tor, bat  refused  or  neglected  to  execute  the  deed 
within  the  time  specified;  ami  with  a  view  to  have 
the  property  conveyed  under  it  brought  info  bank- 
ruptcy, he  induced  his  brother  to  sign  a  (Ieelaration  of 
insolvency,  upon  which  he  was  abjudicated  bankrupt 
upon  his  petition  as  petitioning  creditor.  The  court 
seeing  that  there  was  no  estate,  directed  the  petition- 
ing creditor  to  lodge  a  sum  to  meet  the  costs.  The 
case  now  came  before  the  court  upon  charge  and  die- 
charge. 

Kernan,  Q.C,  and  Heron,  Q  C,  appeared  for  the ' 
assignees  to  sustain  the  bankruptcy  and  level  the  deed. ' 
They  cited  Leonard  v.  Sheares  (5  Jut.  N.  B.  1050); 
28  L.  J.,  Q.  B.  283;  Whitmore  v.  Turquand  (7  Jur. 
N.  a  377);  4  L.  T.,  N.  8.  38;  Gardner  v.  Chapman 
(8  0.  B.,  5.  S.  317);  6  Jur.  N.  S.  1254. 

Mr.  Wilson  appeared  for  the  trustees  of  the  deed. 
He  cited  Biron  v.  Mount  (24  Beav.  642). 

Lynch,  J.,  delivered  judgment  He  said, — This ' 
case  is  brought  before  me  nominally  on  the  charge  of 
the  assignees,  but  really  on  the  charge  of  Patrick 
Phdan,  the  brother  of  the  bankrupt,  and  the  petition- 
ing creditor  in  the  matter.  The  object  of  the  charge 
and  of  the  adjudication  is  to  set  aside  the  deed  of  the 
23rd  of  May,  1861 ;  and  I  believe  that  Patrick  Phe- 
Ian  does  not  honestly  represent  the  creditors  of  the 
bankrupt,  but  that  he  uses  the  court  for  the  sinister 
purpose  of  interfering  with  his  brother's  assets.  In 
my  opinion  the  arrangement  made  "by  that  deed  was 
a  fair  one,  and  is  at  the  present  time  in  the  course  of 
being  honestly  carried  out;  and  Patrick  Phelan,  who 


has  had  recourse  to  bankruptcy,  had  a  full  opportu- 
nity of  establishing  any  claim  he  had  against  his  bro- 
ther's assets.  It  is  alleged  by  him  that  he  was  re- 
fused an  opportunity  to  come  in  under  that  deed,  but 
I  think  the  correspondence  relied  on  establishes  the 
contrary.  In  fact  the  whole  circumstances  of  his  al- 
leged debt  Is  calculated  to  create  suspicion ;  the  bill 
or  note  which  is  the  foundation  of  his  claim  could  not 
have  been  paid  by  him  when  he  first  made  the  demand* 
The  existence  of  any  such  debt  was  concealed  from 
the  creditors  by  the  bankrupt;  and  so  late  as  the  9th 
of  September  last  a  formal  demand  was  made  on  the 
trustees  by  the  several  parties  to  the  note;  and  unless 
the  trustees  were  ready,  without  proof  or  investiga- 
tion, to  admit  the  existence  of  this  alleged  debt  they 
could  have  taken  no  other  course  in  the  correspondence 
forced  on  them  than  the  one  they  have  taken,  namely, 
admitting  him  folly  to  make  his  claim  as  a  creditor, 
and  offering  to  account  with  him  or  any  party  inte- 
rested in  the  matter.  This,  however,  did  not  satisfy 
Patrick  Phelan;  and  with  a  foil  knowledge  that  he 
could  only  waste  the  assets  if  he  succeeded  in  his  in* 
tention  to  level  the  deed,  he  filed  his  petition  in  bank- 
ruptcy and  obtained  adjudication.  The  object  of  this 
bankruptcy  is  to  set  aside  the  deed  of  the  23rd  May, 
1861 ;  for  without  doing  so  there  are  no  assets  to  be 
administered,  save  the  sum  ordered  to  be  lodged  for 
costs,  and  which  I  believe  will  not  be  adequate  for 
that  purpose.  But  Patrick  Phelan  brings  forward  a 
case  independent  of  merits.  He  says  he  has  a  strict 
legal  right  to  have  the  deed  of  the  23rd  May,  1861, 
set  aside;  and  if  he  can  establish  that  proposition,  no 
matter  what  his  merits  may  be,  is  entitled  to  any 
legal  right  he  may  have.  He  says  that  the  deed  in 
question  has  a  right  to  be  treated  as  coming  under 
the  92nd  section  of  the  Bankrupt  Act,  which  says 
that  "if  any  trader  shall  make,  or  cause  to  be  made, 
any  fraudulent  grant  or  conveyance  of  any  of  bis  lands, 
tenements,  goods,  or  chattels,"  "  it  shall  be  deemed 
an  act  of  bankruptcy."  And  he  says  that  the  case 
does  not  come  under  the  93rd  section,  which  relates 
altogether  to  conveyances  made  for  the  benefit  of  cre- 
ditors, and  which  is  dearly  an  act  of  bankruptcy  if  a 
petition  be  presented  within  three  months  from  its 
execution.  The  question  admittedly  resolves  itself 
into  this, — is  the  deed  of  the  23rd  May,  1861,  within 
the  protection  given  by  the  93rd  section?  The  ease 
is  one,  therefore,  ef  some  general  importance,  as  <it 
may  rule  a  great  number  of  cases  applicable  to  those 
sections.  The  93rd  section  provides  that  "  if  such 
trader  shall  execute  any  conveyance  or  assignment  by 
deed  of  all  his  estate  and  effects  to  a  trustee  or  true* 
tees  for  the  benefit  of  all  the  creditors  ef  sock  trader, 
the  execution  of  such  deed  shall  not  be  deemed  an 
act  of  bankruptcy  unless  a  petition  ef  bankruptcy  be 
filed  within  three  months  from  the  execution  thereof 
Then  follow  provisions  for  the  mode  of  Its  execution 
and  other  acts  required  for  its  publicity.  Admittedly 
in  this  case  all  the  forms  required  by  the  Act  have 
been  complied  with,  and  the  question  is,— is  the  deed 
substantially  such  a  deed  as  the  section  contemplates. 
To  be  valid  within  this  section  the  deed  must  be  one 
for  the  benefit  of  all  the  creditors;  and  this  deed  is 
questioned  as  not  complying  whh  this  enactment  on 
the  following  grounds:— First,  that  it  is  not  for  the 
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benefit  of  all  the  creditors,  but  only  for  each  creditors 
as  shall  execute  a  deed  within  three  months;  secondly, 
that  the  deed  contains  special  provisions  as  to  the 
proving  of  debts,  and  in  limitation  necessarily  of  the 
general  rights  of  creditors.  These  are  very  important 
questions  undoubtedly,  and  have  been  very  forcibly 
argued  by  Mr.  Heron  and  Mr.  Kernan,  and  not  less 
so  by  Mr.  Wilson.  Now,  I  should  remark  that  this 
deed  is  in  a  very  ordinary  form,  and  all  its  provisions 
are  those  usually  contained  in  such  deeds.  Under  its 
provisions  all  the  creditors  may,  if  they  please,  come 
in ;  and  in  my  opinion  all  the  provisions  and  limita- 
tions are  in  furtherance  of  the  purpose  for  which  the 
deed  was  executed,  and  in  fact  for  the  benefit  of  all 
the  creditors.  The  first  proviso  objected  to,  namely, 
that  requiring  the  creditors  to  come  in  and  execute  it 
within  three  months  or  the  further  time  to  be  allowed, 
seems  to  me  a  very  reasonable  provision,  as  without  it 
no  arrangement  by  deed  could  be  well  carried  oat 
Were  it  otherwise  an  unreasonable  duty  would  be  cast 
on  the  trustees;  and  to  hold  such  a  proviso  as  limit- 
ing the  operation  of  the  deed  to  a  particular  class  of 
creditors  in,  opposition  to  the  requirements  of  the  sta- 
tute that  it  should  be  for  the  benefit  of  all  the  creditors, 
would  be  in  effect  to  render  .nugatory  the  provisions 
of  the  Act  I  think  the  limit  as  to  the  time  for  exe- 
cuting the  deed  may  fairly  enter  into  the  consideration 
of  the  court  in  dealing  with  this  point;  for,  no  doubt, 
the  time  might  be  limited  as  to  show  that  it  could  not 
be  for  the  benefit  of  all  the  creditors;  but  when  the 
limitation  is  reasonable  and  proper  for  the  ascertain- 
ment of  the  trust  to  be  performed,  I  think  I  am  entitled 
to  say  that  what  has  been  done  has  been  for  the  bene- 
fit of  all  the  creditors.  But  it  is  insisted  that  this 
point  has  been  already  ruled  in  the  cases  which  have 
been  cited  in  argument;  but  all  those  cases  come  un- 
der a  totally  different  section  of  the  Act,  and  do  not 
apply  to  a  case  like  this.  The  case  ofBiron  v.  Mount 
(24  Beav.  642),  cited  by  Mr.  Wilson,  is  in  my  opi- 
nion rightly  interpreted  by  him,  although  ingeniously 
dealt  with  by  Mr.  Heron;  for  the  passage  in  the 
judgment  at  page  650,  relied  upon,  appears  to  me  to 
only  make  plain  the  distinction  between  deeds  of  the 
class  now  before  me  and  those  referred  in  the  cases 
cited  against  the  validity  of  this  deed.  But  since  the 
argument  Mr,  Heron  has  referred  me  to  a  case  in 
point;  it  is  reported  in  the  3  Law  Times,  N.  S.  634. 
That  was  the  case  of  a  disputed  adjudication,  where 
it  is  held  that  a  deed  of  assignment  executed  by  a 
trader  to  a  trustee  for  the  benefit  of  all  his  creditors, 
and  advertised  in  the  form  prescribed  by  the  statute, 
was  not  the  less  valid  by  reason  of  its  containing  a 
clause  excluding  all  creditors  who  would  not  come  in 
under  the  deed  in  three  months  from  all  benefit  there- 
under, and  that  it  was  not  therefore  an  act  of  bank- 
ruptcy after  the  expiration  of  the  three  months  speci- 
fied in  the  statute.  That  case  was  greatly  in  point  in 
support  ef  the  deed.  In '  the  case  of  Turquand  v. 
Whitmore,  cited  in  that  case,  it  was  held  that  the  va- 
lidity of  a  deed  containing  a  clause  similar  must  be 
judged  at  the  time  of  its  execution.  The  case  of  Tur- 
quand v.  Whitmore  is  subsequently  reported  in  4  L 
T.,  N,  S.  38,  and  7  Jur.  N.  S.  377-  My  opinion  was 
pretty  clearly  shewn  before  I  had  seen  these  cases; 
and  it  is  satisfactory  to  find  that  they  fully  bear  out 


the  views  I  had  previously  taken.  I  therefore  feel 
that  I  am  justified  in  saying  that  this  charge  cannot 
be  supported  by  any  legal  right  no  more  than  by  any 
real  merits  in  the  case;  and  I  accordingly  rule  that 
the  deed  of  the  23rd  May,  1861,  which  is  relied  on 
here  as  an  act  of  bankruptcy,  is  within  the  protection 
ef  the  93rd  section  of  the  statute;  and  that  the  title 
of  the  trustee  under  it  cannot  be  displaced  by  me; 
and  I  allow  the  discharge  with  costs  to  the  trustees 
under  the  deed. 

Attorney  for  the  bankruptcy — Mr.  Greaves. 
Attorney  for  the  trustees— Mr.  Fbdlator. 


[Before  Berwick,  J.] 

Ri  Alexander  Sim. 

Partnership  account* — Litigation  between  partners 
sought  to  be  continued  by  assignees — Conduct  of 
bankrupt  as  a  trader,  both  as  regards  his  creditors 
and  his  partner. 

Where  a  bankrupt  has  stated  and  settled  an  account 
with  his  partner,  and  where  afterwards  there  is  a 
decree  of  the  Court  of  Chancery  deciding  that  such 
account  ought  not  to  be  re- opened,  the  Bankrupt 
Court  will  not,  under  the  circumstances*  give  its 
sanction  to  the  bankrupt  or  his  assignees  to  continue 
litigation  by  way  of  appeal,  for  the  purpose  of 
going  behind  the  decision  of  the  Court  of  Chancery, 
except  it  can  be  shown  that  there  is  manifest  error 
on  the  face  of  the  account  that  was  not  discovered 
during  the  Chancery  proceedings;  or  unless  it  can 
be  shown  thaUsome  substantial  benefit  will  result  to 
creditors.  But,  as  the  Master  in  Chancery  woe  of 
opinion  that  the  account  ought  to  be  opened,  although 
the  Court  of  Appeal  was  of  a  different  opinion,  the 
Bankrupt  Court  will  not  hold  that  the  bankrupt, 
who  filed  a  bill  for  an  account,  was  guilty  of  wan- 
ton litigation. 

Where  a  trader  disposes  of  partner  ship  property  for 
his  own  use,  unknown  to  his  partner,  his  certificate 
will  be  suspended  for  eighteen  months. 

Heron,  Q.C.,  was  for  the  assignees.  Hemphill, 
Q.C.,  and  Purcell  were  for  A.  Sim,  sen.,  the  bank- 
rupt's late  partner.  They  cited  Stewart  v.  Hunter  (8 
Jur.  N.S.        ). 

Armstrong,  SergL,  Kernan  Q.C.,  and  F.  Walsh, 
Q.C.,  were  for  the  bankrupt.  They  cited  Darthei  v. 
Lee  (Exchqr.  2  Young  &  Col.  5);  Summer  v.  Thorp 
(2  Atkins.  1);  Tided  v.  Short  (2  Vea.  289);  Stupert 
v.  ArrowneU  (3  JonL  Gittow,  176). 

Berwick,  J.,  in  delivering  judgment,  said — In  this 
case,  two  questions  of  very  considerable  importance 
to  the  parties  have  come  before  me  for  my  decision. 
The  first  arises  in  consequence  of  the  opposition  of 
certain  creditors  to  the  passing  of  the  final  examina- 
tion of  the  bankrupt,  and  I  am  called  upon  to  decide 
whether  the  conduct  of  the  bankrupt,  as  a  trader,  has 
been  such  as  to  entitle  him  to  pass  bis  final  examina- 
tion, and  to  obtain  his  certificate  of  conformity.  The 
second  is,  whether  the  bankrupt  has  made  out  such  a 
case  as  to  induce  this  court  to  believe  that  it  would  he  for 
the  benefit  of  hie  creditors  and  of  the  estate,  which  this 
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court  has  to-administer,  to  yield  to  the  application  made 
by  the  notice  of  6th  May,  and  authorise  proceedings  to 
be  taken,  by  or  on  the  part  of  the  assignees,  to  con- 
tinue the  litigation  in  which  the  bankrupt  was  en- 
gaged with  his  uncle  at  the  time  he  was  declared  a 
bankrupt     On  the  first  point,  the  coudnct  of  the 
bankrupt  has  been  distinctly  impugned,  both  on  the 
part  of  the  assignees  and  also  by  several  of  the  cre- 
ditors, the  principal  of  whom  is  Mr.  Alexander  Sim, 
the  elder,  as  rendering  him  unfit  to  obtain  a  certificate 
from  this  court,  or,  at  least,  calling  for  the  censure  of 
this  court,  by  the  suspension  of  his  certificate.    The 
grounds  on  which  this  opposition  is  founded  are  set 
forth  in  two  notices  of  objection  on  the  files  of  the 
court.    The  grounds  of  the  second  subject  of  conside- 
ration are  set  forth  in  a  notice  of  the  6th  of  May,  now 
before  the  court,  and  also  in  the  opinion  of  counsel 
for  the  assignees,  which  has  been  incidentally  re 
ferred  to,  as  the  priucipal  matters  relied  on  to  ground 
the  opposition  to  the  passing  the  final  examination  of 
the  bankrupt,  are  either  directly  connected  with,  or 
incidental  to,  his  litigation  with  his  uncle;  and,  as  the 
second  question  necessarily  involves  an  inquiry  into 
the  nature  of  that  litigation,  the  circumstances  under 
which  it  was  instituted,  and  the  reasonable  hopes  of 
success  therein,  I  have  thought  it  right  to  have  both 
8nbject8  discussed  before  me  prior  to  my  giving  my 
decision  on  either,  and  I  have  now  heard  at  length 
all  that  the  ingenuity  and  research  of  conusei  can 
suggest  on  the  different  questions  raised  before  me; 
I  have  also  had  the  advantage  of  the  opinion  of  the 
official  assignee,  after  a  careful  examination  by  him 
of  the  accounts  of  the  bankrupt;  and  also  the  assis- 
tance of  Mr.  Brown,  an  eminent  accountant,  who  has 
been  employed  by  the  bankrupt  to  make  a  report  on 
his  partnership  accounts  with  his  nncle;  and  I  have 
myself  made  an  examination  of  the  book  and  accounts 
in  the  possession  of  the  parties  both  in  court  and  in 
my  chamber,  and  given  all  the  attention  in  my  power 
to  the  oase  for  the  purpose  of  making  myself  acquain- 
ted with  the  whole  dealing  of  the  parties,  so  as  not 
merely  to  decide  the  points  forced  on  my  attention, 
bnt  to  form  a  general  opinion  of  the  merits  of  the 
case,  and  to  satisfy  my  own  mind  as  to  the  general 
conduct  and  claims  of  the  bankrupt  in  every  view  of 
his  case — in  the  result  to  whioh  I  have  arrived  on  all 
the  points  to  be  decided  I  may  be  mistaken,  but  it 
certainly  is  not  for  the  want  of  an  anxious  and  careful 
scrutiny  of  every  part  of  the  case.     It  appears  that 
the  bankrupt  and  his  cousin,  William  Sim,  had  been 
in  partnership  with  Mr.  Alexander  Sim,  the  elder, 
who  was  uncle  to  the  bankrupt,  for  several  years  prior 
and  np  to  1843.    Mr.  Sim,  sen.,  was  possessed  of 
extensive  mills  at  Oollooney,  in  the  county  of  Sligo, 
and  this  partnership  appears  to  have  been  conversant 
with  a  large  flour  and  corn  trade  connected  therewith. 
The  terms  of  the  co-partnership  do  not  appear  to  have 
been  very  accurately  defined,  and  never  to  have  been 
reduced  to  writing,  bnt  it  is  a  conceded  fact,  that  the 
books  and  accounts  of  that  co-partnership  were  duly 
balanced  and  finally  closed  np  to  the  4th  November, 
1 843.    Wm.  Sim  then  retired  from  the  business,  and 
from  that  day  the  bankrupt  and  his  nncle  continued 
to  carry  on  the  self-same  business  in  co-partnership, 
there  being  no  change  whatever  in  its  nature  or  char- 


acter, or  in  the  terms  on  which  it  was  conducted,  save 
that  Mr.  Sim,  the  elder,  was  entitled  to  five-sixths 
of  the  profit,  he  being  the  party  to  whom  the  capital 
stock  of  the  firm  belonged,  and  the  bankrupt  was 
entitled*  to  the  remaining  one-sixth.  The  business, 
however,  became  so  extended  in  its  character,  that 
Mr.  Sim,  the  elder,  went  over  to  Glasgow  to  superin- 
tend that  portion  of  the  business  which  was  conducted 
in  Scotland;  the  bankrupt  remaining  at  Oollooney. 
Two  sets  of  books  were  kept — one  at  Glasgow,  kept 
in  part  by  a  clerk  named  Thom ;  the  other  set  at 
Oollooney,  kept  by  the  bankrupt,  who  appears,  both 
from  the  manner  the  books  were  kept  and  what  has 
occurred  before  me  in  this  court,  to  have  been  con- 
versant with  the  system  and  principles  of  book-keeping. 
In  September,  1848,  the  terms  of  the  partnership  were 
varied,  but  only  to  the  extent  of  increasing  the  share 
to  which  the  bankrupt  was  entitled  to  one-third,  in- 
stead of  one-sixth.  The  reason  for  this  change  is 
variously  stated  by  the  parties,  and  it  is  of  little  con- 
sequence now  to  inquire  which  version  is  the  most 
correct;  bnt  in  September,  1849  the  partnership  was 
dissolved,  and  np  to  that  time  no  settlement  had  been 
made  or  asked  for  by  either  party  since  the  settlement 
made  in  1843.  Previous  to  the  dissolution — namely, 
in  August,  1849 — Mr.  Sim,  sen.,  came  over  from 
Glasgow  to  Oollooney,  and  Thom,  the  Glasgow  clerk, 
came  over  also,  and  brought  with  him  the  Glasgow 
books;  and  after  an  examination  of  both  sets  of  books, 
and  with  the  assistance  of  Thom,  the  bankrupt  made 
out,  in  his  own  handwriting,  an  account  which  pur- 
ported to  contain  a  statement  of  the  affairs  of  the 
partnership  from  1843  to  1849,  and  to  ascertain  the 
shares  of  the  said  co-partnership  to  which  each  of  the 
said  partners  was  entitled.  One  part  of  that  account 
being  made  up  to  September,  1848,  showing  the 
bankrupt's  share,  calculated  at  one-sixth,  to  amount 
to  £3,219  9s.  6d.\  and  the  other  part  made  np  for 
the  year  1849,  in  which  his  share  was  calculated  as 
one  third,  and  amounted  to  £58 1  is.  5d.  Appeuded 
to  this  was  the  private  account  of  the  bankrupt  with 
his  uncle,  in  which  he  takes  credit  for  the  above 
shares.  This  account  is  obviously  made  out  from 
an  inspection  and  comparision  of  the  two  sets  of 
books  with  the  Glasgow  and  Oollooney  books,  there 
being  a  separate  column  for  reference  to  each.  It  is 
not  affected  to  say  that  the  elder  Mr.  Sim  interfered  in 
its  preparation,  or  suggested  any  particular  form  or 
principle  according  to  which  it  should  be  made  out. 
He  appears  to  have  left  the  preparation  of  the  ac- 
counts and  ascertainment  of  the  balances  entirely  to 
the  bankrupt  and  Thom;  a  balance  of  £3613  6s.  Id. 
appeared  by  the  result  of  these  accounts  to  be  due  to 
the  bankrupt.  This  account  was  furnished  by  him  to 
his  uncle,  and  he  thereupon  entered  into  a  partnership 
in  the  milling  business  with  a  person  of  the  uame  of 
Hosie;  aud  the  new  firm  having  rented  some  mills  in 
Sligo  from  the  elder  Mr.  Sim,  at  the  rent  of  db'240  per 
annum,  opened  an  account  with  him,  commencing  with 
the  credit  to  the  amount  of  £2000,  as  against  the 
balance  so  found  due  to  the  younger  Mr.  Sim.  Two 
letters  of  Mr.  Sim,  sen.,  are  referred  to  to  show  that 
was  not  considered  by  him  to  be  a  settled  account,  in 
the  first  of  which  (17th  September,  1849,)  he  en- 
gaged to  have  all  the  books  connected  with  the  busi- 
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neap  brought  up  and  balanced,  with  the  least  possible! 
delay— the  other  (of  the  21st  December,  1849.)  in 
.which  he  says,—"  Any  claim  your  Mr.  Sim  (meaning 
the  bankrupt)  may  have  upon  me  will  be  better  known 
when  the  affairs  in  which  he  was  interested  are  wound 
up."  Different  interpretations  have  been  given  to 
these  letters*  On  the  one  side  it  was  alleged  that  they 
show  that  the  account  furnished  neither  was,  nor  was 
intended  to  be,  any  statement  of  the  account  at  all, 
nor  did  it  show,  or  profess  to  show,  the  profits  of  said 
partnership.  On  the  other  side  it  is  alleged  that  the 
several  debt*  due  to  the  firm  having  been  unascertained, 
«r  the  amount  recoverable  still  in  doubt,  &c,  &a,  the 
balance  could  not  be  finally  ascertained  till  these  mat- 
ters were  wonnd  up*  Hpwever,  it  must  now  be  taken 
that  neither  party  considered  the  balance  as  finally 
ascertained,  as  there  are  several  letters  from  the  new 
firm  of  Sim  and  Hosie,  calling  on  Mr.  Sim,  sen.,  to 
fix,  a  time  to  go  into  the  account,  and  one  from  Mr. 
Sim  the  elder,  dated  27th  August,  1852,  in  which  he 
says,  "  Your  Mr.  Sim  cannot  come  one  hour  too  soon 
to.  settle  his  account"  It  is  alleged  by  the  bankrupt 
that  Mr.  Sim,  sen.,  did  in  fact  object  to  this  account 
in  respect  to  a  variety  of  items,  and  that  such  his  ob- 
jections were  furnished  to  the  bankrupt  by  the  said 
John  Thorn;  bnt  that  such  objections  were  never  in 
fact  discussed  between  the  bankrupt  and  said  Sim,  or 
made  the  subject  matter  of  any  accounts.  Now,  I 
have  only  to  say  that  the  bankrupt  has  not  produced 
or  offered  evidence  of  this  document.  And  it  certainly 
leads  me  to  think  that  the  account  of  1849  was  treated 
by.  the  elder  Mr.  Sim  as  purporting  to  be  a  settlement 
of  accounts.  The  parties  appear  to  have  had  subse- 
quently various  btjLl  transactions,  and  Mr.  Sim,  the 
younger,  to  have  drawn  out  or  claimed  credit  for  the 
whole,  amount  of  the  balance  which  appeared  to  his 
credit  in  the  account  of  one  thousand  eight  hundred 
and  forty-nine.  In  the  year  1857  or  1858,  as  ad- 
mitted by  the  bankrupt,  another  account  was  made 
out  by  him  in  a  book  marked  No.  2,  all  in  his  own 
handwriting,  adopting  the  general  principle,  and  con- 
taining in  great  part  the  same  items  as  in  the  former, 
but  correcting,  in  several  instances,  the  balances  of 
the  accounts  introduced  therein,  and  ascertaining  in 
like  manner  the  shares  to  which  the  bankrupt  and  hp 
ande  were  entitled,  and  the  sum  that  was  divisible 
between  them  as  less  than  in  the  account  of  1849. 
Annexed  thereto  thereto  was  the  private  account  of 
the  bankrupt  with  his  uncle,  in  which  he  takes  credit 
by  name  for  his  "  profits"  for  the  several  reasons, 
commencing  1844  and  ending  1849;  and  after  charg- 
ing himself  with  the  moneys  drawn  out  as  against 
these  credits,  he  strikes  a  balance  of  £35  5s.  9d.,  as 
dne  by  him  on  foot  of  his  accounts— this  latter  ac- 
count is  so  circumstantially  prepared  that  there  is  a 
column  for  the  interest  calculated  on  each  different 
item  therein;  the  whole  in  his  own  handwriting,  and 
this  was  furnished  to  his  uncle,  and  no  suggestion 
that  he  was  refused  the  inspection  of  any  book  of  ac- 
counts, or  that  his  uncle  interfered  with  or  controlled 
the  preparation  of  this  account;  and  there  is  no  reser- 
vation of  matters  of  doubt,  nor  does  either  party  ap* 
pear  to  have  made  the  smallest  objection  thereto. 
Subsequently*  the  bankrupt  raises  various  sums  of 
money  through  the  assistance  of  his  uncle — sells  to 


him  an  estate  in  order  to  raise  money,  is  plainly  in 
embarrassed  circumstances,  and  yet  makes  no  sag* 
gestjon  of  any  error  in  principle  or  detail  to  his 
prejudice,  tfay,  more,  in  1857  he  enters  into  a  limi- 
ted partnership  in  some  wheat  .speculation  with  his 
uncle,  and  the  accounts  thereof  were  settled  without 
dispute.  1  have  only  to  add  that,  although  the  bank- 
rupt says  this  account  of  1857  was  merely  intended 
as  a  copy  of  that  of  1 849,  which  he  was  asked  for  by 
bis  uncle,  there  is  not  only  no  evidence  to  sustain,  bnt 
the  examination  of  the  account  itself  abundantly  re- 
futes the  suggestion.  In  1859*  we  find  them  engaging 
in  a  new  transaction  which,  in  its  inception  at  least, 
was  plainly  intended  by  the  elder  Mr.  Sim  to  be  a 
partnership  of  a  limited  nature,  and  certainly  to  have 
been  suggested  by  no  unfriendly  feeling.  It  is  alleged 
by  the  bankrupt  that  a  partnership  was  then  en- 
tered into  in  relation  to  the  purchase  of  the  cargo  of 
wheat  of  the  Egeria,  or  at  least  that  he  had  good 
grounds  to  believe  such  to  have  been  the  case,  That 
a  very,  large  cargo  of  wheat  was  purchased  by  the  el- 
der Mr.  Sim  and  sent  to  Sligo,  is  beyond  doubt;  and  this 
branch  of  the  case  terminates  with  tho  admitted  abetrac- 
tion|by  the  bankrupt  from  the  stores  at  Sligo,  on  the  1  Oth 
of  April,  1860,  of  the  whole  residue  of  this  cargo  of 
wheat,  then  deposited  therein,  consisting  of  about  se- 
venty tons,  valued  at  £850;  and  in  six  days  after 
this  act  of  spoliation,  the  cause  petition — which  has 
been  the  ground-work  of  so  much  litigation— was  filed 
by  the  bankrupt  against  his  uncle,  and  this  is  the  liti- 
gation I  am  called  on  to  direct  the  assignees  to  pro- 
secute, either  in  the  present  or  some  amended  form. 
The  petition  prays  for  an  account  of  all  partnership 
dealings  with  his  uncle  siuce  184%  a  dissolution  of 
the  alleged  partnership  of  1 859»  and  omits  all  allusion 
to  the  accounts  of  1849  or  1857;  and  the  dependency 
of  this  suit  is  used  to  defeat  a  trader  debtor's  sum- 
mons issued  on  26th  April  by  Mr.  Sim,  the  elder,  to 
reepver  the  value  of  his  property  thus  made  away 
with.  Mr,  Sim,  senior,  then  files  his  answering  affi- 
davit, and  sets  up  the  accounts  of  1849  and  1857  as 
stated  and  settled  accounts.  Master  Litton,  bj  bis 
order  of  14th  November,  I860,  decides  that  these  ac- 
counts are  neither  stated  nor  settled  accounts,  pr  par- 
port  to  be  partnership  accounts  at  alL  By  the  judg- 
ment of  the  Master  of  the  Rolls,  on  appeal  from  this 
decision,  after  a  luminous  review  of  the.  whole  case 
and  authorities,  he  decides,  reversing  Master  Utton's 
judgment,  that  the  account  of  185/  was  a  stated  and 
settled  account  He  further  reverses  Master  litton's 
judgment,  which  directed  an  account  of  the  partner* 
ship  of  1859,  the  evidence  in  the  case  not, having,  in 
his  opinion,  established  any  such  partnership.  No  ap- 
plication was  made  to  the  Master  of  the  Bolls  for 
liberty  to  amend  the  partition  for  the  purpose  of  oar 
charging  or  falsifying  the  account  of  1857,  the  peti- 
tioner having  been  advised  to  appeal  from  the  judg- 
ment of  the  Master  of  the  Bolls  on  the  general  grounds 
that  there  was  no  evidence  of  any  stated  and  settled 
account  between  him  and  his  uncle.  The  appeal,  how- 
ever, did  not  seek  to  quarrel  with  that  part  of  the 
order  which  declares  that  there  was  np  evidence  to 
establish  a  partnership  in  1859;  and  the  bankrupt's 
mouth  is  now  closed  from  setting  up  any  such  part- 
nership, or  impugning  the  case  of  his  uncle  in  relation 
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thereto.  On  the  18  th  Jan  *  1861*  the  decision  of  the 
Court  of  Ultimate  Jurisdiction  in-  thk  country  was 
pronounced  on  this  appeal,  tad  the  order  of  the  Mae* 
terof  the  Rolls  was  folly  confirmed*  and  the  opinion 
of  the  court  waa  expressed  in  no  measured  terms  on 
the  merits  of  the  case  and  the  conduct  of  the  bank- 
rapt;  ao  far,  therefore,  the  account*  of  the  partnership 
between  the  parties  most  be  taken  to  be  closed,  and 
the  balance  ascertained  on  the  foot  of  these  accounts, 
subject  to  such  alterations  as  may  be  made  therein  by 
the  account  still  pending  in  the  Master's  office,  which 
baa  been  submitted  to  by  the  elder  Mr.  Sim*  I  may 
here  add,  thai  on  this  part  of  the  case  what  I  am 
asked  to  do  is,  to  permit  the  bankrupt,  through  the 
intervention  of  the  assignees,  either  to  appeal  to  the 
House  of  Lords  from  this  order  or  submitting  thereto, 
to  apply  to  the  court  for  liberty  to  file  a  supplemental 
cause  petition,  setting  up  the  account  of  1857*  end 
seeking  to  surcharge  and  falsify  ik  As  a  consequence, 
probably  of  the  decision  of  the  Court  of  Appeal,  the 
elder  Mr.  Shn  instituted  an  action  against  his  nephew, 
the  bankrupt,  to  recover  large  sums  of  money  due  to 
htm  on  foot  of  various  dealings  between  them  subse- 
quent to  1849*  intruding  the  sum  of  £2,997  12s.  4d. 
on  foot  of  the  transactions  connected  with  the  alleged 
partnership  of  1859*  To  this  action  tho  bankrupt 
pleaded  a  most  voluminous  defence;  and  notwith- 
standing the  decision  on  the  appeal,  he  again  set  np 
the  pendency  of  the  partnership  of  1869;  and  this 
question  was,  with  all  his  other  defences,  left  to  the 
jury  who  tried  the  ease  under  the  direction  of  a  judge 
who  is  pecuharry  conversant  with  both  commercial 
law  and  the  principles  of  commercial  dealings,  and 
the  verdict  was  that  no  sueh  partnership  existed;  that 
the  other  pleas  were  false  in  fact;  and  that  the  sum 
of  £4,195  6s.  6d.  was  due  by  the  bankrupt  to  his 
uncle.  If  ever  there  was  a  ease  concluded  between 
any  patties  to  a  litigation,  this  question  of  partnership 
in  1859  was  closed  and  settled  for  eves.  In  three 
days  after  the  verdict  was  found  the  bankrupt,  who 
now  takes  upon  himself  to  swear  that  he  waa  not 
aware  what- was  the  effect  of  Una •  verdict;  assigns  by 
way  of  bill  of  sale'  to  his  own  attorney,  Mr.  Ker-» 
naghan,  all  his  chattel  property  for  a  bygone  debt, 
composed  partly  of  money  advanoes  and  partly  of 
costs,  and  by  a  further  security  by  way  of  bond  and 
judgment  executed  on  the  same  day,  and  which  was 
immediately  afterwards  registered  as  a  mortgage.  He 
purports,  farther,  to-  secure  the  amount  due  to  Mr. 
Keroaghad  by  charging  therewith  the  only  remaining 
property  in  his  power,  which  was  a  email  freehold  es- 
tate, which  was1  neither  included  nor  intended  to  be  so 
by  the  agreement  on  which  the  bill  of  sale  was 
founded;  and  thus  aH  his- property,  both  real  and  per- 
sonal, was  placed  out  of  the  reach  of  any~execution 
to  be  Issued  by  his*  uncle*  on  foot  of  t hia  judgment. 
And  on  the  30th  bf  Aug***  following,  the  petition  of 
bankruptcy  on  which  the  present  adjudication  was 
made  was  filed  by  the  bankrupt  himself,  the  act  of 
bankruptcy  being  a  declaration  of  insolvency.  In  thai 
petition  he  claims  a  debt  due  by  bis  uncle  of  £10,38)1 
On,  9d,,  after  allowing  btmr  credit  for  the  verdict;  and 
It  la  in  the*  proceedings  under  this  bankruptcy  that  the 
questions  on  which  myopfnioo-is  required  hare  arisen. 
I  bctine*  I  have  gene  through,  accurately,  the-  general 


histoiy  of  the  case,  and  I  have,  only  to  add  that  the 
acooauts  connected  with  ail  the  dealings  of  the  par* 
ties,  and  the  different  matters  in  controversy  at  any 
time  between  them.,  have  been  permitted  by  me  to  be 
investigated*  and  in  many  respects  re-opened  at  a 
length  and  with  a  minuteness  which  would  have  been 
wholly  unjustifiable  were  It  net  that,  feeling  myself 
called  upon  to  give  my  opinion  on  the  whale  conduct 
of  the  bankrupt  in  his  dealings  with  his  creditors,  and 
in  particular  in  his  litigation  with  his  uncle,  I  was  in* 
disposed,  in  any  such  inquiry,  to  cut  short  any  evi- 
dence or  suggestion  which  the  party  whose  conduct  is 
impugned  may  consider  calculated  to  explain  his  mo* 
tivea  and  his  conduct*  I  now  come  to  consider  the, 
matters  alleged  against  the  bankrupt  as  disqualifying 
him  from  his  certificate;  and  I  first  begin  with  two, 
which,  though  last  in»the  chronology  of  the  case,  are 
yet  free  from  all  legal  difficulty,  and  not  sought  to  be* 
re-opened  on  any  legal  ground — I  mean  hia  conduct 
in  reference  to  the  cargo  of  the  Eg*ria<  and  the  aJU 
leged  fraudulent  preference  in  the  dealings  with  Mr. 
Kernaghan;  and  first  as  to  the  Egeria — on  foot  of 
which  there  is  now  established  a  debt  to  his  uncle  of 
upwards  of  £2000.-  The  defence  of  the  bankrupt  for 
his  conduct  in  this  matter  is,  that  he  was  partner  with 
his  uncle  in  this  transactioa  Now,  this  question  of 
alleged  partnership  has  been  decided  by  the  Master  of 
the  Bolls  and  afterwards  by  a  jury,  and  their  decision 
acquiesced  in  by  the  bankrupt  by  his  not  having  made 
any  attempt  to  reverse  or  set  aside  these  several  deci- 
sions; and  the  only  possible  extenuation  for  the  ease, 
thus  pertinaciously  insisted  on  by  the  bankrupt,  ia 
founded  on  the  expressed  intention  of  his  undo,  in  tbe> 
original  inception  of  the  case,  to  enter  into  a  partner- 
ship, and  arrangements  for  that  purpose  having  been 
partially  carried  out;  but  1  have  several  letters  of  the 
bankrupt,  particularly  that  of  3rd'  August,  1859,  the 
books  of  account  kept  between  them,  the  insurance 
effected  for  Mr.  Sim  the  elder's  benefit^  and  hia 
sworn  evidence)  all  corroborating  the  finding  of  the 
jury,  all  tending  to  show  that  the  bankrupt 
was  well  aware  that  no  partnership  was  finally 
agreed  to,  and  that  he  was  merely  the  agent 
of  his  uncle  to  grind  and  seH  the  wheat  entrusted  to 
hia  care.  Every  grain  of  wheat  was  paid  for  by  the 
elder  Mr.  Sim ;  but,  supposing  I  could  believe  that  the 
delusion  actually  existed  in  his  mind  of  a  subsisting 
partnership,  I  have  heard  no  defence,  or  excuse,  or 
even  extenuation  for  the  wholesale  spoliation  of  the 
partnership  property,  now  admitted  to  the  extent  of 
several  hundred  pounds.  What  right  bad  one  part- 
ner to  make  away  with  the  capital  of  the  partnership 
for  his  own  private  ends,  and  dispose  of  it  agaiuat  the 
terms  of  the  partnership  and  the  express  directions  of 
his  partner,  more  particularly  when,  by  his  own  ad- 
mission, even  had  a  partnership  existed,  be  waa 
largely  indebted  at  the  time  to  his  partner  on  foot  of 
that  dean' ng?  In  every  point  of  view,  his  conduct  in 
this  trans  action  calls  for  reprobation.  Whether  I  con- 
sider the  wholesale  sweeping  away  of  hia  uncle's  pro- 
perty or  the  wanton  and  vexatious  litigation  respect- 
ing this  most  defenceless  transaction,  1  conceive  that 
I  should  abandon  all  my  duties  to  the  public  and  the 
creditors,  M I  did  not  mark  my  sense  of  his  miscon- 
duct in  thin  respect.    I  shall  not  refer  to  his  own 
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private  account  books,  on  which  so  much  comment 
has  been  made,  and  not  made  without  ground  for 
suspicion,  as  calling  for  any  expression  of  opinion 
on  my  part  They  nave  been  most  properly  ex- 
cluded from  the  case  as  evidence  against  his  uncle. 
I  have  examined  them  with  a  view  of  discovering 
whether  the  accusation  of  having  been  fraudulently 
tampered  with  is  sustained,  and  though  the  entries 
therein  are  not  wholly  free  from  comment,  my  mind 
has  not  been  satisfied  that  this  serious  charge  is  es- 
tablished. And,  now,  as  to  the  bill  of  sale  and 
warrant  to  enter  judgment,  given  to  his  own  attorney 
three  days  after  the  verdict.  Judge  Lynch  has  de- 
cided that,  under  the  circumstances  of  the  case  and  the 
evidence  before  him,  there  was  no  moral  blame  to  be 
attached  to  Mr.  Kernaghan,  so  far  as  the  bill  of  sale 
was  concerned;  and  I,  certainly,  see  no  reason  to  doubt 
the  complete  propriety  of  this  decision,  and  I  think  I 
ought,  in  accordance  with  that  opinion,  to  say,  that 
as  the  circumstances  of  the  previous  arrangement  to 
that  effect,  and  the  moneys  advanced  on  the  faith 
thereof,  warranted  Mr.  Kernaghan  in  taking,  so  the 
bankrupt  should,  so  far,  at  leart,  as  his  moral  conduct 
is  concerned,  be  exonerated  from  blame,  in  giving 
that  bill  of  sale.  I,  therefore,  free  him,  to  that  ex- 
tent, from  any  censure  of  the  court  But  what  right 
had  he,  as  an  honest  trader,  without  any  previous 
agreement  or  obligation,  to  sign  the  warrant  of  attor- 
ney, whereby  his  freehold  estate  was  secured  against 
his  ancle's  debt?  Oan  I  doubt  that  this  was  a  frau 
dulent  preference;  that  it  was  designed  to  deprive  his 
uncle  of  all  fruits  of  his  verdict?  and  that,  having  put 
him  to  all  the  delay  and  expense  of  his  most  unrigh- 
teous defence,  he  was  determined  to  consummate  his 
injustice  by  stripping  himself  of  every  particle  of  pro- 
perty which  could  be  made  available  towards  the  dis- 
charge of  his  debt?  In  every  point  of  view,  these 
two  premeditated  and  deliberate  acts  of  misconduct 
disqualify  him  from,  at  least,  the  immediate  certificate 
of  the  court  With  reference  to  the  oposition  made 
by  Mr.  William  Sim,  and,  through  him,  by  Messrs. 
Holmes,  Middleton,  and  Raeburn,  to  the  passing  of 
the  final  examination  of  the  bankrupt,  I  have  only  to 
say  that  I  have  not  sufficient  evidence  before  me  to 
Come  to  any  clear  decision  as  to  their  conflicting 
statements;  and  I  do  not  think  Mr.  William  Sim 
comes  before  the  court  under  circumstances  to  call 
for  much  consideration.  I  now  come  to  that  part  of 
the  case  which  involves  not  merely  the  conduct  of  the 
bankrupt,  but  the  important  question  of  the  effect  of 
the  proceedings  hitherto  taken  in  relation  to  the  part- 
nership which  ended  in  1849;  the  nature  of  the  claims 
of  the  bankrupt  in  reference  thereto,  and  the  pro- 
priety of  this  court's  binding  itself  to  any  further 
prosecution  of  these  claims,  if  such  a  course  be  pos- 
sible in  the  present  state  of  the  proceedings.  Now, 
in  the  first  place,  it  must  be  borne  in  miiid,  that 
unless  an  appeal  be  successfully  brought  to  the  House 
of  Lords  to  reverse  the  decision  of  the  Court  of  Chan- 
cery Appeal,  it  is  conclusively  decided  that  the  account 
of  1857  is  a  stated  and  settled  account,  and  that 
unless  the  Court  of  Chancery  can,  in  consistence  with 
it*  practice,  allow  the  suit  now  to  be  remodelled  by 
setting  up  the  account  of  1857,  and  surcharging  and 
falsifying  it,  and  also  that  it  can,  as  a  matter  of  fret, 


successfully  surcharge  and  falsify  in  substantial  mat* 
ten,  every  penny  spent  in  further  litigation  will  be 
so  much  squandered  in  merely  gratifying  the  personal 
and  vindictive  feelings  of  the  bankrupt  Of  course,  if 
it  be  for  the  interest  of  the  creditors,  it  is  the  duty  of 
the  court  to  take  any  proper  steps  which  may  enable 
it  to  realise  the  greatest  available  assets;  but  it  must 
be  borne  in  mind,  that  the  assignees  caunot  be  in  a 
better  position  than  the  bankrupt  himself,  and  that 
they  are  bound  exactly  as  he  is,  both  by  the  decisions 
already  made,  and  by  his  dealings  with  his  partner. 
Now,  in  the  first  place,  is  there  any  just  ground  for 
supposing  the  decision  of  the  Court  of  Chancery  Ap- 
peal would  be  varied  by  the  House  of  Lords?  Any 
opinion  of  mine  on  this  subject,  where  so  eminent  a 
judge  as  Master  Litton  has  decided  that  these  accounts 
are  no  partnership  accounts  at  all,  must  be  given  with 
that  diffidence  which  my  respect  for  him  requires;  but 
I  protest  I  know  not  the  meaning  of  the  words  "  a 
stated  and  sealed  account,"  either  in  legal  or  mer- 
cantile phraseology,  if  both  these  accounts,  at  least 
that  of  1857,  be  not  stated  and  settled,  and  very 
carefully  prepared  accounts — prepared  on  a  most  in- 
telligible and,  in  my  opinion,  not  on  an  unsatisfactory 
principle.  There  is  one  view  of  the  case  on  this  point 
which  does  not  appear  to  have  been  hitherto  suggested, 
but  which  strikes  me  as  deserving  of  great  weight. 
When  we  discuss  the  propriety  of  the  principle  on 
which  this  account  was  taken — for,  whether  it  be 
satisfactory  or  not,  the  accounts  are  not  the  result  of 
a  scrambling  or  indefinite  extract  from  the  books,  but 
framed  on  a  fixed  principle,  and,  as  I  shall  show, 
after  a  most  careful  revision  of  the  books  and  ac- 
counts; it  must  be  borne  in  mind  that,  before  184*, 
a  partnership,  identical  in  its  object,  extent,  and  terms 
to  that  which  is  the  subject  of  these  accounts,  was 
for  years  carried  on  between  Mr.  Sim,  senior,  and  his 
nephew,  the  bankrupt,  with  only  this  difference — that 
Mr.  William  Sim  was  a  co-partner  therein;  and,  in 
truth,  no  variation  whatsoever  is  suggested  as  having 
been  made  therein  in  1843,  save  by  the  retirement  of 
Mr.  William  Sim  therefrom.  The  bankrupt,  in  his 
cause  petition,  admits,  that  at  that  time  "  the  books 
and  accounts  of  the  said  co-partnership  were  duly 
balanced  and  finally  closed  up  to  the  4th  November, 
1843."  Now,  the  bankrupt,  who  himself  prepared 
the  accounts  of  1849  and  1857,  was  a  party  to,  and 
interested  in,  the  settlement  which,  he  admits,  was 
44  dnly  made,"  and  must  have  been  fully  aware  of  the 
principle  on  which  these  accounts  were  "duly  balanced 
and  closed;99  and  can  we  doubt  that,  when  he  made 
out  with  the  book-keeper  of  the  firm,  without  the 
interference  or  objection  of  the  elder  Mr.  Sim,  the 
accounts  of  this  continuing  partnership  up  to  its  close 
in  1849,  he  made  out  those  accounts  on  the  selfsame 
principle,  and  in  the  manner  in  which  the  previous 
partnership  accounts,  which  he  admits  were  "duly 
balanced  and  closed,"  were  prepared.  We  must  bear 
in  mind  that  the  terms  or  extent  of  the  co-partnership 
are  no  where  set  ont,  nor,  indeed,  even  clearly  defined; 
and  have  we  not  the  strongest  grouods  for  believing 
that  the  former  accounts  were  made  out  exactly  on 
the  same  principle  as  these  latter  accounts,  and  if  so, 
what  right  has  the  bankrupt,  who  adopted,  and  was 
perfectly  satisfied  and  content  with  the  manner  of 


THE  IRISH  JURIST, 


267 


making  on*  the  shares  of  the  profits  of  his  partnership 
for  ike  first  period,  to  call  for  an  account  oa  another 
Mid  different  principle  at  the  close  of  the  second 
period?  It  Is  aleged  bow  by  him,  at  the  end  of 
id  years,  that  the  document  prepared  in  1649  was 
merely  iatended  to  show  the  capital  stock  of  the 
concern,  and  was  not  intended  to  ascertain*  nor  did 
it,  In  fact,  ascertain  the  profits  of  the  partnership, 
aud  that  the  document  of  1857  was  merely  a  copy 
of  the  former  account,  made  at  the  request  of  Mr. 
Sim  the  older,  Sow  the  documents  themselves  give 
the  most  district  answer  to  these  suggestions.  In  the 
account  of  1649,  it  is  true,  that  he  came  to  ascertain 
what  each  was  entitled  to.  "  The  term  shares  "  is 
used,  but  on  the  preparation  of  the  accounts  of  1657, 
after  a  delay  of  eight  years,  he  introduces  the  shares  of 
oath  us  their  "profits"  of  the  partnership,  showing 
how  totally  untrue  it  Is  that  the  ascertainment  of  the 
proita  is  not  that  which  he  then  intended.  It 
is,  however,  worthy  here  of  remark  that  there  is  strong 
evidence  in  these  accounts,  when  compared  with  the 
hoots,  of  the  great  care  with  which  they  are  made 
out.  On  examining  the  ledger  to  see  whether  iu  fact 
the  balances  brought  out  into  these  accouuts  were 
merely  taken  as  they  stand  in  Che  ledgers  without  care 
or  scrutiny,  what  ^  turns  out  to  be  the  case?  I  find 
that  m  several  instances  the  balances  brought  oat  into 
these  accounts  differ  from  those  appearing  in  the 
ledger;  and  it  is  only  fcy  a  earefcl  examination  of  the 
took*  that  items  are  discovered  which  nave  not  been 
•posted  into  the  account*,  but  wW  h  we  most  conclude 
were  practically  known  to  the  parties  at  the  time  they 
took  the  accounts  which,  being  brought  into  their 
proper  place  in  the  ledger,  makes  the  balance  oorre- 
epond  wkh  that  stated  m  these  accounts,  and  this 
fas  toes  ascertained  by  me,  with  the  aid  and 
i>y  ©be  research  of  Mr.  Brown,  who  bus  in- 
vestigated these  accounts  most  fully,  and  who  has 
thus  assisted  in  demonstrating  that  the  ascertain- 
ment of  the  balances  was  the  subject  of  delibe- 
ration. On  the  plainest  grounds  both  of  law  and 
justice,  I  conceive  that  it  would  be  wrong  to  sanction 
the  outlay  of  one  farthing  of  Che  money  of  the  credit- 
ors iu  an  attempt  to  impeach  the  decree  of  the  Mas- 
ter of  the  Rolls,  that  the  account  of  1867  was  a 
stated  and  settled  account.  WoH,  then,  is  the  court 
to  sanction  any  attempt  to  surcharge  and  falsify  this 
account,  which  is  the  only  other  alternative.  Now, 
eupposiog  it  possible  to  file  a  new  bill  for  that  pur- 
pose, are  the  errors  (if  they  exist  at  all)  so  palpable 
that  this  court  could  permit  an  outlay  of  the  money . 
of  the  creditors  for  that  purpose.  Now,  I  confess 
that  after  giving  very  great  attention  to  the  whole  of 
thi*  part  of  the  case,  wkh  a  view  of  seeing  whether 
this  account  could  be  satisfactorily  impeached,  and 
after  attentively  reading  the  opinion  of  Mr.  Heron 
thereon,  which,  whether  I  consider  it  coming  from 
the  counsel  for  assigns  s  or  merely  with  the  weight 
which  every  opinion  of  his  is  entitled  to  receive,  I  am 
not  satisfied  that  the  account  of  1857  is  ctthei  iucor- 
rect  in  principle  or  substantially  wrong  in  detail;  and, 
although  some  errors  may  be  detected  which  might 
alter  the  balance  in  favour  of  the  bankrupt,  yet  they  are 
in  themselves  doubtful,  and,  at  any  rate,  would  not  in 
the  result  warrant  the  farther  continuance  of  this  pro- 


tracted litigation.  In  the  first  place,  I  have  procured 
the  opinions  of  both  the  official  and  trade  assignees, 
and  they  both  disapprove  of  the  attempt,  and  the  offi- 
cial assignee,  who  has  given  great  consideration  and 
attention  to  the  accounts  of  the  bankrupt,  and  whose 
opinion,  as  a  practical  accountant  of  great  experience, 
good  aenee,  and  judgment,  I  most  gladly  admit  to  be 
justly  deserving  of  great  weight  and  consideration, 
has  repotted  to  me  chat,  after  having  considered  the 
reports  of  Messrs.  Brows  and  Craig,  and  the  matters 
referred  to  by  them,  with  the  exception  of  two  items 
to  which  he  refers,  he  eees  no  ground  for  concluding 
that  the  account  of  1857  la  incorrect,  or  could  be  va- 
ried One  of  these  items  is  the  sum  of  1000JL,  re- 
ceived from  Mrs.  Baird,  which  plainly  should  have 
been  charged  against  Mr.  Sim,  senior's,  private  ac- 
count, having  been  received  by  him  for  his  own  per- 
sonal purposes ;  the  other  is  the  loss  by  the  schooner 
Lucy  find  of  1,300/.  Now,  with  respect  to  the  first, 
it  is  a  manifest  error,  and,  if  not  explained,  must  be 
surcharged  and  credited  to  the  extent  of  one-sixth  (or 
1667.  13a.  4d.)  to  the  bankrupt's  share  of  profits; 
but,  just  to  exemplify  bow  delicate  a  thing  it  b  to 
interfere  at  such  a  length  of  time  with  an  account 
stated  and  settled  when  all  the  parties  were  familiar 
with  all  these  dealings,  and  after  the  death  of  the 
principal  book  keeper,  and  without  meaning  to  say 
that  it  is  necessarily  an  answer  to  this  chum  of  sur- 
charge, I  just  state  here  that  a  sum  of  1 0001, 
which  is  suggested  to  be  the  repayment  of  this  loan  of 
Mrs.  Baird's  is  credited  to  the  milTs  account  on  the 
15th  May,  1849,  as  received  from  Mr.  Sim,  the  elder, 
without  auy  corresponding  entry  whatever  to  explain 
it,  and  for  anything  we  now  know  when  the  bankrupt 
with  Mr.  Thorn,  the  bookkeeper,  were  settling  the  ac- 
counts, they  may  have  left  the  charge  of  Mrs.  Baird's 
money  uncorrected  by  finding  that  there  is,  in  mot, 
this  corresponding  sum  which  thus  squared  this  trans- 
action. As  to  the  item  lost  by  the  schooner  Lucy 
find,  which  is  admittedly  a  private  speculation  of  Mr. 
Sim,  the  elder,  I  am  of  opinion  that  it  does  not,  in 
fact,  appear  in  the  account  of  1857,  and  that  the 
view  of  the  official  assignee  is  in  this  respect  incorrect. 
I  have  further  to  observe  that  I  cannot  help  saying 
here  that  much  of  the  weight  which  Mr.  Heron's  opi- 
nion deserves  is  removed  when  I  find  that  in  one  im- 
portant matter  he  is  clearly  under  a  mistake.  He  ap- 
pears to  to  have  considered  the  accounts  of  1849  aud 
1857  as  prepared  on  a  wholly  unintelligible  principle, 
because  the  account  is  conversant  with  the  capital  of 
the  partnership,  which  was  exclusively  the  property 
of  Mr.  Sim,  the  elder,  and  he  says  he  cannot  under- 
stand why  the  assets  which  belonged  exclusively  to 
one  partner  should  be  brought  into  partnership  ac- 
counts to  be  divided  between  them.  Why?  The 
answer  to  that  is  this,  the  capital  stock  is  introduced 
for  the  purpose  of  shewing,  by  a  comparison  of  its  va- 
lue, at  the  beginning  and  end  of  the  partnership,  how 
much  it  had  increased  in  value  at  the  time,  aud  the 
parties  seem  to  have  considered  that  this  increase  in 
value  which  is  all  that  they  in  fact  divide,  represents, 
as  I  think  it  fairly  does,  the  profits  of  the  trading, 
and  when  the  accounts  are  looked  at,  it  will  be  seen 
that,  whether  it  has  been  rightly  or  wrongly  carried 
out,  this  is  the  principle,  aud  in  my  mind,  intelligible 
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principle,  on  which  all  these  accounts  are  framed.  I 
most  here  add  that  I  conceive  it  my  duty,  under  cir- 
cumstances of  the  case,  not.  to  overlook  the  hardship 
to  which  Mr.  Sim,  senior,  would  be  exposed,  if  the  ac- 
counts so  acquiesced  in  are  now  to  be  re-opened,  re- 
collecting that  the  only  man  who  could  protect  his 
rights  and  explain  the  accounts  is  dead,  and  all  means 
of  explanation  on  his  part  are  completely  lost  Al- 
though I  have  arrived  at  the  conclusion  thai  Mr.  Sim, 
the  elder,  is  an  extremely  shrewd  man  of  business, 
well  able  to  protect  his  own  interests,  yet  I  have  sa- 
tisfied myself  that  he  is  no  accountant,  and  is  wholly 
unable  now  to  give  any  explanation  of  the  accounts  as 
appearing  in  the  books,  and  that  he  is  in  met  wholly 
at  the  mercy  of  any  ingenious  accountant,  who  may 
.  mould  them  according  to  his  fancy  or  speculation,  and 
when  I  find  that  Messrs.  Brown  and  Craig,  have^ao- 
cording  to  their  views,  brought  him  in  as  debtor  to 
the  bankrupt  on  the  partnership,  which  ended  in  1849, 
to  the  extent  of  £14,577,  or,  as  stated  in  the  notice 
in  this  case,  profess  to  shew  that  the  profits  of  the 
partnership  were  £64,676,  instead  of  the  sum  of 
£16,166  Is.  Id.,  as  ascertained  by  the  accounts 
hitherto  made  out  I  certainly  ought,  in  common  jus- 
tice to  him,  to  pause  before  I  subject  him  to  such  a 
frightful  ordeal.  Now,  on  this  part  of  the  case,  I 
hsve  the  advantage  of  having  heard  very  fully  the 
yiews  of  Messrs*  Brown,  the  eminent  accountants  em- 
ployed by  the  bankrupt,  to  examine  and  report  on  these 
accounts,  and  whose  talent  and  ingenuity  no  one  will 
dispute*  He,  of  course,  is  not  responsible  for  acting 
according  to  the  suggestion  and  instruction  of  his 
client,  but  before  I  analyse  the  principle  he  has 
adopted,  I  will  just  observe  that,  in  applying 
abstract  principles  to  the  ascertainment  o£  matters 
of  complicated  account,  it  is  always  of  importance  to 
call  in  a  little  common  sense  to  the-  considera- 
tion of  the  result  of  such  speculation,  and  when 
I  find  that  on  the  basis  on  which  these  gentlemen, 
whom  the  bankrupt  has  now  got  to  prepare  their 
accounts,  they  show  that  his  profit  in  the  partnership, 
ending  in  September  1849,  should  have  been  £14,577 
17s.  3d.,  while  he  himself,  who  knew  everything 
about  the  nature  of  his  dealings,  and  with  all  the 
books  of  account  before  him,  and  while  be  was  a  strug- 
gling needy  man,  rested  for  nearly  twelve  years  satis- 
fied with  the  sum  of  £3,099  9s.  8(1.,  it  certainly  does 
stagger  the  senses  of  a  plain  common  sense  man  to 
understand  how  this  can  be.  Although,  a  man  of 
sense  engaged  in  corn  speculations  of  this  kind  cannot 
witiiout  accounts  being  made  om\  ascertain  to  a  nicety 
what  are  hi*  profits  or  losses,  yet  he  can  make  a  rea- 
sonable guess  at  them,  and  can  any  man  believe  that 
wbuV  the  dealings  in  which  these  parties  were  con- 
cerned were  producing  such  enormous  profits  the 
needy  man  could  have  shut  bis  eyes  to  the  fact,  aud 
been  satisfied  to  claim  against  his  co- partner  no  more 
than  the  moderate  amouut  twice,  claimed,  aud  ascer- 
tained by  himself  at  an  interval  of  eight  years;  but 
has  there  ever  been  an  attempt  made  to  make  out  the 
accouut?  In  the  only  way  that  they  really  can  be 
satisfactorily  taken,  namely,  by  confining  them  to  the 
actual  accounts  and  transactions  of  the  partnership, 
taking  at  one  side  an  account  of  the  cargoes  purchased, 
and  at  tiic  other  side  the  sales,  made  for  the  partner- 


ship, and  then  striking  a  balance  between  them.  Had 
such  an  analysis  of  the  accounts  been  laid  before  me 
I  could  nave  formed  some  conclusion  as  to  the  real 
merits  of  the  case,  but  no  such  thing  has  been  done, 
or  attempted  to  be  done,  and  the  only  deductions  laid 
before  me  appear  to  me  too  speculative  in  their  nature 
to  warrant  the  taking  any  steps  thereon.    Messrs. 
Brown  &  Craig,  acting  on  the  instructions  of  their 
client,  appear  to  have  worked  out  their  view  of  the 
case  by  taking  an  account  of  all  the  accounts  of  Mr. 
Bimv  the  elder,  both  those  of  his  own  personal  specu- 
lations, and  also  those  confessedly  partnership  ac- 
counts; and  from  the  result  of  all  than  they  deduce 
aa  a  speculation  which  they  say  is  a  matter  of  neces- 
sary influence,  that  aa  ibe  losses  which  they  have  thus  - 
ascertained  to  have  occurred  in  Mr.  Sim's  private 
speculations  must  have  been  made  go«»d  out  of  some 
fond  or  other,  and  as  no  other  sources  appear  from 
which  they  could  have  been  derived,  they  mast  -  have 
been  made  good  out  of  the  profits  of  the  partnership 
concerns;  and  therefore  they  set  down  all  their  losses 
to  represent  as  a  matter  of  necessary  inference  the 
partnership  gains.    Now,  independent  of  my  opinion, 
that  this  is  too  speculative  and  fallacious  a  principle 
to  apply  to  the  taking  of  these  accounts,  let  me  just 
mention  two  matters  which  demonstrate  the  utter  fu- 
tility of  such  groping  in  the  dark,  as  this  would  in- 
volve.    A  great  part  of  the  conclusion  to  which  Mr. 
Brown  has  arrived  in  this  course  of  reasoning  is  based 
on  the  instructions  he  has  received  that  the  dealings 
with  Denny  &  Co.  are  not  partnership  dealings,  and 
therefore  that  the  partnership  should  not  be  charged 
with  any  portion  of  the  loss.    In  my  view  of  the  case, 
it  is  not  in  fact,  charged  with  one  penny  of  the  loss  at 
all;  but  I  say,  as  matter  of  law  and  justice,  that  in 
my  opinion  the  bankrupt  and  his  assignee  are  now  es- 
topped from  saying  that  the  dealings  with  Denny  & 
Co.  are  not  partnership  .transactions.     The  bankrupt 
has  himself,,  in  the  two  accounts  of  1849  and   185rV 
knowingly  and  with  deliberation  claimed  aud  received 
credit  for  the  dividends  received  out  of  the  estate  of 
Denny  &  Co.;  and  am  I  to  be  told  now  that  the 
man  who  has  claimed  and  put  into  his  pocket,  thir- 
teen years  ago,  his  share  of  the  dividends  on  that 
estate,  is  now  to  tnrn  round  and  say  it  was  all  a  mis- 
take, and  that  he  had  nothiug  whatever  to  say  to  it? 
aud  here  I  must  observe,  in  reference  to  Mr.  He- 
ron's opinion,  that  I  do  not  think  it  now  lios  in  the 
mouth  of  the   assignee,   who   represents  the  bank- 
rupt  in  this  particular,  to  suggest  that  this  item 
was    introduced    fradulently   into   the    accounts    of 
1849  and  1867.     If  there  was  any  fraud,  of  which 
I  see  no  evidence,  it  was  the  fraud  of  the  bankrupt 
nimself,  who  prepared  these  accounts  in  his  own  hand- 
writing the  latter  five  years  after  the  death  of  the 
clerk  Thorn ;  aud  it  would  be  a  novelty,  certainly,  if  a 
court  were  to  listen  to  such  a  suggestion  made  by  the 
ouly  party  wbo  was  responsible  for  the  act;  but,  again, 
I  am  at  a  loss  to  know  what  right  the  bankrupt  or  his 
accouutaut  has  to  enter  into  an  examination  of  the  ac- 
counts of  the  private  speculations  of  Mr.  Sim,  sen.,  at 
all.    The  accounts  in  which  the  partnership  were  in- 
terested are,  of  course,  for  them  to  make  what  they 
can  ont  o£,  and  I  should  have  been  much  more  en- 
lightened  in.  this  case  had  the  eminent  accountant,  Mr. 
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Brown,  been  employed  to  make  his  deductions  from 
(be  partnership  accounts  merely,  bnt  I  know  no  prin- 
ciple which  would  entitle  the  bankrupt  to  deduce  any 
conclusion  whatever  from  the  private  accounts  of  Mr. 
Sim,  and,  therefore,  I  must  reject  these  speculations 
from  my  consideration  altogether,  and  I  merely  now 
refer  to  the  second  item,  to  which  I  have  been  referred 
by  the  official  assignee — namely,  by  the  loss  of  the 
Lncy  End — to  say,  in  the  first  place,  that  I  do  not 
conceive  it  to  enter  into  the  account  of  1857  at  all; 
bnt,  at  any  rate,  that  his  speculation  therein  is  not 
supported  by  any  legal  evidence.  In  my  opinion, 
therefore,  no  case  has  been  yet  made  before  me  to  sa- 
tisfy me  that  the  accounts  already  taken  are  beyond 
all  doubt  incorrect  to  such  an  extent  as  would  warrant 
the  court  spending  (I  do  not  say  wasting)  the  assets 
of  the  bankrupt  in  any  further  litigation,  and  I  decline 
to  make  any  order  to  that  effect  On  the  contrary,  I 
will,  as^at  present  advised,  set  my  face  against  any 
snoh  proceeding,,  being  of  opinion  that  it  would  be 
reckless,  vexatious,  and  unjust  Of  course,  if  the  cre- 
ditors, or  any  of  them,  choose  to  embark  in  any  such 
voyage  of  discovery,  I  conceive  that  1  have  no  right 
to  interfere  further  than  to  say  that  the  name  of  the 
official  assignee  shall  not  be  used  with  my  consent 
until  a  sufficient  sum  be  deposited  in  his  hands  to  in- 
demnify him  and  the  estate  against  all  coats  and  losses 
to  which  the  estate  may  be  subjected  in  consequence, 
and  I  have  written  out  this  my  judgment  that  it  may 
be  laid  before  a  meeting  of  the  creditors  who  may  feel 
anxious  on  the  subjects,  to  suggest  for  their  reflection 
the  difficulties  in  their  way,  and  the  grounds  on  which 
I  have  arrived  at  this  deliberate  opinion.  With  re- 
spect to  this  part  of  the  case,  however,  although  I 
have  a  suspicion  that  originally  the  attempt  to  set  up 
these  claims  on  foot  of  the  partnership  of  1849  was 
more  to  embarrass  his  uncle  and  stave  off  his  claim 
than  from  an  honest  belief  that  he  had  been  wronged; 
yet,  as  Master  Litton  is  of  opinion  that  the  bankrupt 
waa  right  in  his  view  of  these  accounts,  and  as  such 
excellent  accountants  as  Messrs.  Brown  and  Craig  have 
come  to  the  conclusion  shown  on  the  accounts  which 
have  been  laid  before  me,  I  cannot  hold  that  the  liti- 
gation, so  far  as  it  relates  to  these  accounts,  has  been 
so  wanton  and  vexatious  as  to  call  for  special  censure 
by  withholding  the  certificate  on  that  ground.  On 
the  grounds  hitherto  stated,  however,  I  cannot,  in  con* 
siatence  with  my  own  view  of  the  case,  and  of  the 
duties  which  I  owe  to  the  commercial  world,  put  a 
shorter  stay  on  the  certificate  than  eighteen  months 
from  the  date  of  the  petition  in  this 


Court  of  Appeal  in  Cfjantrrj?. 

CRfpvta*  by  ChttlM  &  Faot,  B*.  Bantetar.aft.Uw.3 

f  Bzpobe  the  Lord  Chancellor,  thi  Lord  Justice 
op  Appeal,  and  Mr.  Justice  Christian-] 

In  re  Browne's  Estate,  ex  parte  Billing. 
April  28-30;  May  15;  June  7. 

Marriage  settlement — Limitation  to  husband  for  life — 
Purchase  for  valuable  consideration. 

A  being  seised  in  fee  of  lands,  by  the  marriage  settle- 
ment  mads  in  contemplation  of  his  marriage,  settled 


them  upon  himself  *jbr  life,  remainder  to  his  first 
and  other  sons  in  tail.  Held  (the  Lord  Chancellor 
dissentients)  that  A  was  not  a  purchaser  for  va- 
luable consideration  of  the  life  estate  limited  to  him 
by  his  marriage  settlement. 

This  was  an  appeal  from  an  order  made  by  Jndge 
Dobbs  on  the  4th  of  December,  1861.    The  follow- 
ing were  the  circumstances  of  the  case: — In  the  jear 
1789,  George  Brown,  sen.,  who  was  then  in  posses- 
sion of  certain  estates  in  the  Co.  Majo,  and  George 
Browne,  Jan.,  executed  a  bond  and  warrant  of  attor- 
ney to  John  Lynch,  for  the  penal  sum  of  £1200,  to 
secure  the  principal  sum  of  £600,   with  interest 
Judgment  was  entered  upon  that  bond  in  the  Court  of 
Common  Pleas,  as  of  Michaelmas  Term,  1789,  aud 
by  mesne  assignments  became  on  the  13th  of  June, 
1861,  duly  Tested  in  Theobald  Billing.     The  judg- 
ment was  several  times  revived;  the  last  revival  being 
on  the  21st  of  May,  1844.     It  was  also  redocketted 
on  the  26th  of  October,  1844;  and  on  the  12th  of 
July,  I860,  it  was  duly  registered,  pursuant  to  the  7 
&  8  Vict.  cap.  90.     In  the  year  1836  the  estates  of 
George  Browne,  sen.,  became  vested  in  John  Joseph 
Browne,  a  minor,  and  ward  of  the  Court  of  Chancery. 
And  by  articles  executed  upon  the  15th  of  November, 
1836,  pursuant  to  an  order  made  by  the  Lord  Chan- 
cellor, upon  the  marriage  of  John  J.  Browne  with  Miss 
Eakins,  it  was  provided,  that  the  estates  in  question 
should,  so  soon  as  J.  J.  Browne  should  attain  his  age 
of  twenty-one  years,  be  settled  and  assured  free  from 
incumbrances,  save  and  except  those  which  then  af- 
fected the  same,  to  the  use  of  John  Joseph  Browne 
and  his  assigns  for  life,  and  after  his  decease  to  the 
use  of  his  first  and  other  sons  in  taiL     By  a  deed 
dated  the  20th  of  November,   1839,  J.  J-  Browne 
having  attained  his  majority  confirmed  the  articles  of 
agreement  of  November,   1836.     John  J.   Browne 
died,  and  George  E.  Browne  having  attained  his  ma- 
jority disentailed  the  estates  and  became  owner  in  fee 
thereof.     By  the  settlement  dated  1 1th  of  November, 
1858,  and  made  upon  the  marriage  of  George  Eakins 
Browne,  the  estates  in  question  were  settled  upon 
Geo.  E.  Browne  for  life,  the  remainder  to  his  first  and 
other  sons  in  tail,  subject  to  a  jointure  of  £200  per  ann. 
to  Mrs.  Browne.    George  E.  Browne  also  covenanted 
with  the  trustees  of  his  settlement  that  they  should 
hold  the  estates  so  settled  discharged  from  all  incum- 
brances created  by  him  or  his  ancestors.   The  fortune 
of  Mrs.  G.  E.  Browne  was  not  pat  in  settlement.  In* 
terest  was  regularly  paid  upon  the  judgment  of  1789 
by  the  respective  owners  of  the  Browne  estates;  it 
was  paid  during  George  E.  Browne's  minority  by  a 
receiver,  who  was  discharged  upon  George  E.  Browue 
attaining  his  majority,  subsequent  to  which  George  E. 
Browne  paid  it  personally  up  to  March,  1859.     On 
the  18th  of  June,  I860,  Theobald  Billing  filed  a  pe- 
tition in  the  Landed  Estates  Court,  praying  a  bale  of 
the  life  estate  ot  George  Eakins  Browne  in  the  lands 
put  in  settlement  upon  his  marriage  in  1859t  inas- 
much as  those  lands  were  part  of  the  estates  of  which 
George  Browne,  sen.,  was  seised.  A  conditional  order 
for  the  sale  of  George  E.  Browne's  life  estate  made 
by  Judge  Dobbs  on  the  28th  of  June,  1861,  was 
made  absolute  on  the  4th  of  December,  in  the  same 
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year.    From  tint  order  George  Eakins  Browne  now  I  fee  into  a  life  estate,  could,  as  is  contended  for  by  the 
appealed.    The.  principal  grounds  of  appeal  (amongst    appellant,  defeat  his  creditors.     The  Legislature  moat 


others,. which  were  not  dwelt  much  upon)  were,  that 
George  E.  Browne  was  a  purchaser  for  valuable  con- 
sideration under  the  articles  executed  upon  the  mar- 
riage of  his  father  in  November,  1836,  and  the  sub- 
sequent settlement  of  1839;  and  was  also  a  purchaser 
for  valuable  consideration  of  his  own  life  estate,  in  the 
lands  ordered  to  be  sold  nnder  his  own  marriage  set- 
tlement of  the  1 1th  of  November,  1858.  Consequently 
that  he  was  not  affected  by  the  judgment  of  1789, 
which  had  not  been  re-registered  pursuant  to  the  13 
&  14  Vict.  cap.  29*  sec.  4,  within  five  years  preced- 
ing the  date  of  his  marriage  settlement.  The  case 
was  argued  on  the  28th  of  April,  1862,  before 
the  Lord  Chancellor  and  the  Lord  Justice  of  Appeal. 
Upon  the  80th  of  April  the  Lord  Chancellor  stated, 
that,  as  the  question  involved  was  one  of  so  much 
importance,  and  one  upon  which  the  authorities 
were  conflicting,  he  and  the  Lord  Justice  of  Ap- 
peal wished  that  the  case  should  be  re-argued  by 
one  counsel  on  each  side  in  the  presence  of  one  of  the 
judges  of  the  Court  of  Common  Pleas,  wherein  the 
case  of  Massy  v.  Trovers  (10  Ir.  Com.  Law  Rep. 
459)  had  been  decided;  as  the  latter  case  involved 
almost  the  same  principle  as  the  present.  His  lord- 
ship added  that  neither  he  nor  the  Lord  Justice  of 
^Appeal  entertained  any  doubt  upon  the  effect  of 
the.  articles  of  1836  and  the  settlement  of  1839. 
They  were  clearly  of  opinion  that  the  judgment  was 
not  ousted  by  those  instruments,  and  that  they  were 
made  subject  to  and  not  in  derogation  of  the  existing 
incumbrances  upon  the  estates,  and  came  within  the 
principle  laid  down  in  Vandeleur  v.  Vanddsur  (3  CL 
&  Fin.  82),  and  Houston  v.  Barry  (5  Ir.  Eq.  Rep. 
294).  On  the  15th  of  May,  1862,  tbe  case  came 
again  before  the  Court  of  Appeal,  assisted  by  Mr. 
Justice  Christian. 

A,  Brewster,  Q.C  for  T.  Billing,  the  petitioner.*— 
G.  E.  Browne,  the  appellant,  is  not  a  purchaser  for  va- 
luable consideration  within  the  meaning  of  the  13  & 
14  'Vict  cap.  29,  sec  4.f  The  Legislature  contem- 
plated the  case  of  a  man  conveying  an  estate  to  ano- 
ther for  a  consideration  moving  from  that  other  to  the 
vendor  or  settlor.  Browne's  wife  and  children  are 
admittedly  purchasers  under  the  settlement  of  1859. 
But  it  was  never  intended  that  a  debtor,  in  contempla- 
tion of  marriage,  by  the  conversion  of  his  estate  in 


*  G.  E.  Browne  having  appealed  from  the  whole  of  the 
order  of  the  court  below,  the  petitioner  in  the  court  Below 
eommeucecL 

fThe  IS  &  14  Viot.  cap.  39,  tea  4,  enacts  "That  no 
judgment  deed  which  after  the  passing  of  this  Act  shall  be 
registered  or  re-registered  under  the  said  Act,"— 7  &  8  Vic 
cap.  9P— *•  shall,  after  the  expiration  of  fiye^ears  from  the 
date  of  such  registry  or  re-registry  thereof,  ascot  lands,  tene- 
ments, or  hereditaments  as  to  purchasers,  mortgagees,  or  cre- 
ditors, unless  and  until  a  like  memorandum  or  minute  as  was 
required  in  the  first  instance  be  again  left  with  such  officer  as 
aforesaid  within  fire  years  before  the  execution  of  the  convey- 
ance, settlement,  mortgage,  lease,  or  other  deed  or  instru- 
ment, vesting  or  transferring  the  legal  or  equitable  right  to 
the  estate  or  interest  in  or  to  any  such  purchaser  or  mortga- 
gee for  valuable  consideration,  or  as  to  creditors  within  five 
years  before  the  right  of  suoh  creditor  accrued  and  so  toilet 
gttoHet  at  the  expiration  of  every  succeeding  five  years." 


have  intended  that  the  bona  fides  of  the  transaction, 
and  not  the  form  of  the  conveyance,  was  to  be  consi- 
dered. There  is  no  change  of  possession  here.  Tbe 
appellant  is  in  the  same  position  as  if  he  had  conveyed 
his  estate  to  trustees  to  hold  for  himself  for  life,  then 
for  100  years  to  secure  a  jointure  to  his  wife,  remain- 
der to  his  children.  If  the  trustees  of  this  settlement 
had  covenanted  to  stand  seised,  Ac,  to  such  uses  as  the 
appellant  should  appoint,  still  the  latter  would  be  in 
lien  of  his  old  estate.  If  G.  Browne  had  executed  a 
mortgage  to  a  creditor  in  fee,  the  mortgagee  need  not 
look  back  farther  than  five  years  to  protect  himself 
against  judgment  creditors;  but  the  mortgagee  does 
not  get  the  equity  of  redemption,  which  would  remain 
subject  to  the  incumbrance,  neither  do  the  wife  and 
children  of  the  appellant  get  his  life  estate.  The  ap- 
pellant will  rely  principally  upon  the  eases  of  Mosey 
?.  Trovers  (10  Ir.  Com,  Law  Rep.  459),  and  DOkes 
v.  Broadmead  (6  Jut.  N.  S.  on  appeal;  7  Jur.  N.  S. 
56);  and  29  Law  J.  Rep.  (Chan.)  N.  S.  310  on  ap- 
peal; 30  Law  J.  (Chan.)  268.  Now,  in  DOkes  v. 
Broadmead  there  were  two  distinct  contracting  par- 
ties and  every  element  of  contract,  therefore  there  is 
no  analogy  between  that  case  and  this.  There  was  a 
necessity  for  a  contract  in  that  case  between  the  hus- 
band and  the  wife.  Vice-Chancellor  Stuart  held 
rightly  that  there  was  a  contract  for  value,  and  that 
the  husband's  life  estate  in  his  wife's  fortune  was  pro- 
tected; he  did  so  on  the  authority  of  Spademan  v. 
Timbrdl  (8  Sim.  260).  Suppose  the  settlement  of 
1659  had  contained  a  recital  to  this  effect:  "and 
whereas  to  shut  out  Mr.  G.  Browne's  creditors  it  has 
been  agreed  that  the  lands,  &<%,  shall  be  conveyed  in 
manner  following,"  &c,  would  the  settlement  stand  for 
one  moment?  But  Vice  Chancellor  Stuart  says  that 
in  DOkes  v.  Broadmead  (6  Jur.  N.  a  290),  "there 
was  no  imputation  as  to  the  honesty  with  which  the 
assets  were  dealt  with;  and  he  thought  it  was  clear 
that  they  might  have  been  reached  if  they  had  passed 
into  the  hands  of  a  volunteer."  Although  Lord 
Campbell's  judgment  in  that  case,  when  it  came  be- 
fore him  on  appeal  (7  Jur.  N.  S.  56),  is  right,  he  must 
have  forgotten  a  great  deal  of  good  law  when  he 
stated  the  grounds  of  his  judgments,  which  are  seven 
in  number.  First,  the  execution  of  the  settlement 
antecedent  to  the  contracting  of  the  plaintiffs  debt. 
Secondly,  the  bona  fides  of  the  alienation  of  the  set* 
dor's  assets.  The  third  ground,  which  is  founded  on 
Spademan  v.  TunbrsU  (sup.)*  is  put  in  very  inaccu- 
rate and  ambiguous  language;  Spademan  v.  TmMEL 
did  not  decide  what  Lord  Campbell  supposed  it  did,  but 
merely  that,  as  against  his  wife  and  children,  the  assets 
of  a  deceased  settlor,  settled  bona  fids  in  consideration 
of  marriage,  are  protected  from  creditors.  Fourthly 
there  is  no  distinction  between  real  and  personal  pro- 
perty as  regards  the  protection  by  the  consideration  of 
marriage.  Fifthly,  he  could  find  no  authority  for  se- 
vering any  of  the  limitations  or  covenants  in  a  mar- 
riage settlement,  and  for  holding  that  they  shall  not 
all  operate  as  being  supported  by  the  consideration  of 
marriage.  Upon  the  sixth  reason  Lord  Campbell  lays 
great  stress,  viz., — the  relief  of  the  husband  from  pin- 
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money,  in  consequence  of  portion  of  his  wife's  fortune 
having  been  settled  to  her  separate  use.  His  lordship's 
reasonings  are  not  applicable  to  this  case,  for  if  the 
husband's  life  estate  was  upon  bis  bankruptcy  to  go 
oyer  to  his  wife  and  children,  the  limitation  would  be 
simply  void.  The  seventh  ground,  viz.,  that  the  hus- 
band is  a  purchaser  of  his  wife's  fortune,  jure  mariti, 
is  utterly  groundless.  The  jus  mariti  is  not  a  pur- 
chase, it  is  an  ordination  of  the  law — Fitzgerald  v. 
Falconberge  (Fitzgtbbon's  Rep.  207-212).  Be  the 
valne  of  Dilkes  v.  Broadmead  what  it  may,  there  is 
the  express  decision  to  the  contrary  of  what  is  con- 
tended for  by  the  appellant.  Doe  a\  Richards  v. 
Lewis  (11  Com.  B.  1035);  at  page  1057  Jervis,  C  J., 
says, — "  It  seems  to  have  been  decided  in  Douglasse 
v.  Wood  (1  Cas.  in  Chan.  99),  that  an  ante-nuptial 
settlement  avoids  a  former  voluntary  deed.  Bnt  there 
is  no  case  which  establishes  that  the  husband  acquir- 
ing an  estate  merely  by  marriage  takes  as  a  purchaser 
within  the  meaning  of  the  statute  (27  Eli*,  cap.  4). 
The  husband  in  Dilkes  v.  Broadmead  tad  an  inchoate 
right  to  his  wife's  money;  she  contracted  that  he 
should  not  have  it,  but  that  she  should  have  the  con- 
trol over  it.  Therefore  in  that  case  there  was  every 
element  of  a  contract  for  valuable  consideration.  If 
the  settlement  of  1859  was  intended  to  defraud  cre- 
ditors it  will  be  set  aside,  although  the  wife  and  chil- 
dren be  benefitted  solely — Cofombine  v.  PenhaU  (1 
Sm.  &  Gift  228). 

Serjeant  Sullivan  for  George  E.  Browne,  the  ap- 
pellant.— There  has  been  considerable  confusion  intro- 
duced into  this  case  by  treating  the  appellant  as  a 
purchaser  of  his  life  estate  from  himself,   when  iu 
reality  it  was  purchased  by  others,  viz.,  his  wife  and 
her  friends,  for  valuable  consideration.     That  every 
husband  is  a  purchaser  for  value  under  his  marriage 
settlement  has  been  law  from  the  case  of  Pulverlofl 
▼.  Puherlofi  (18~Ves.  92)  down  to  Heap  v.  Tonge  (9 
Hare,  90).  The  husband  here  is  uot  in  possession  of  his 
old  estate— Burton  on  Real  Property  (ed.l  850),  parghs. 
158, 159, 1 60.   His  new  estate  is  one  of  the  limitations 
for  which  his  wife  must  be  assumed  to  have  contracted 
by  her  person  and  fortune;  and  although  the  husband 
can  dispose  of  it,  yet  is  a  limitation  for  valuable  con- 
sideration.    Had  the  friends  of  Mrs.  G.  E.  Browne 
been  aware  of  the  existence  of  this  judgment,  very 
probably  they  would  have  insisted  on  that  the  whole 
estate  should  have  been  settled  upon  her.     One  limi- 
tation in  a  marriage  settlement  cannot  be  struck  out ; 
all  are  supported  by  the  consideration  of  the  marriage— 
Nairn  v.  Prowse  (6  Ves.  752),  and  Dilkes  v.  Broad- 
bent,  {sup.)  in  which  case  the  wife  was  rightly  held  to 
have  been  a  purchaser  for  value  under  the  marriage 
settlement.     Here  Mr.  Browne  bought  his  own  life 
estate  from  himself  as  the  wife  bought  from  herself  in 
Dilkes  v.  Broadbent;  in  that  case  even  as  the  portion 
of  the  wife's  fortune  not  settled  upon  herself  the  husband 
Was  held  to  be  a  purchaser  for  value.     If  the  limitation 
of  the  husband's  life  estate  is  not  valid  against  a  judg- 
ment creditor  all  the  limitations  of  the  settlement  fall  to 
the  ground.     [The  Lord  Chancellor — Suppose  that  a 
father  settled  all  bis  estates  upon  his  son  and  then 
married  again,  could  he  bring  an  ejectment  against 
his  son  for  the  estates  he  had  settled?]     Yes.    No 
case  has  gone  so  far  as  Dickenson  v.  Wright  (5  Hurl. 


&  Nor,  401)  affirmed  in  the  Exchequer  Chamber;  as 
Clarke  v.  Wright  (6  HurL  &  Nor.,  849),  and  30  Law 
J.,  N.  S.  Exch.  113.  A  wife  can  stipulate  for  her 
relations;  why,  then,  can  she  not  stipulate  for  her 
own  husband?  She  has  done  so  here — Massy  v. 
Travers  (sup.);  Barham  v.  Earl  of  Clarendon  (10 
Hare,  1 26),  were  concerned  with  the  ultimate  rever- 
sion of  the  husband.  In  Spackman  v.  Timbrell,  there 
was  no  life  estate  given  to  the  husband,  therefore 
there  is  no  case  decided  against  the  appellant,  whose 
wife  purchased  his  life  estate  for  him. 

June  7. — Christian,  J. — This  case  comes  before  us 
upon  an  appeal  from  a  decision  of  one  of  the  judges  of 
the  Landed  Estates  Court.    The  question  in  dispute  is, 
whether  a  judgment  now  vested  in  Mr.  Billing  is  a 
subsisting  charge  upon  the  lands  included  within  the 
marriage  settlement  executed  in  the  year  1858,  upon 
the  marriage  of  Mr.  Browne.    That  judgment  was 
duly  redocketted,  and  was  registered  under  the  pro- 
visions of  the  7th  &  8th  Vict  c  90.     The  follow- 
ing is  the  position  of  the  parties  before  us.     Mr. 
Brewster,  on  behalf  of  the  owner  of  the  judgment, 
the  respondent,  so  to  say,  in  this  court,  contended 
that  the  appellant  was  not  a  purchaser  for  valne  within 
the  meaning  of  the  judgment  statutes;  that  the  judg- 
ment was  not  displaced  by  the  marriajre  settlement, 
but  is  still  a  subsisting  charge  npou  the  lands.     He 
also  laid  great  stress  upon  the  antecedent  dealings 
with  the  lands,  and  upon  the  minority  of  the  appel- 
lant at  the  time  of  this  marriage;  but  I  do  not  think 
that  anything  turns  upon  that     If  it  is  sought  to 
prove  that  the  appellant  here  has  any  defence   in 
equity  ultra  his  marriage  settlement,  the  case  ofBeere 
v.  Head  (3  Jon.  &  Lat.  340)  is  a  clear  authority  to 
the  contrary.     We  have  here  no  implication  of  what 
were  the  intentions  of  the  intended  husband  and  the 
intended  wife  by  terms  of  the  settlement;  we  have 
no  extraneous  evidence  of  any  stipulation  between  the 
parties;  nor  has  any  case  of  fraud  been  made.     The 
question  is  presented  for  onr  consideration  in  the  most 
absolute  form  possible,  and  that  is,  whether  a  man 
who  is  seised  of  an  estate  in  fee  simple,  by  becoming 
a  tenant  for  life  under  his  marriage  settlement,  becomes 
thereby  a  purchaser  for  valuable  consideration,  in  the 
sense  attached  to  that  phrase  by  the  13  &  14  Vict, 
cap.  29-     The  arguments  advanced  on  behalf  of  the 
appellant  are  peculiar.    The  only  party  resisting  the 
payment  of  this  claim  is  the  owner  of  the  lands  him- 
self.    It  is  not  his  wife  nor  the  trustees  of  the  mar- 
riage settlement  who  dispute  the  claim ;  and  the  case 
made  is,  that  the  appellant  under  the  marriage  settle- 
ment of  1858,  became  a  purchaser  of  a  life  estate  in 
the  lands,  which  he  might  have  sold  or  dealt  with  as  he 
chose;  and  that  the  judgment,  notwithstanding  that  it 
has  been  redocketted  and  registered,  is  void  as  against 
the  lands.    Mr.  Serjt  Sullivan,  for  the  appellant,  based 
his  arguments  on  different  grounds.   Considering  that 
the  intention  of  the  parties  was,  that  the  husband 
shonld  purchase  from  himself,  as  well  as  his  wife  and 
children,  he  contended  that  all  the  estates  of  both  hua- 
baud  and  wife  were  in  the  first  place  conveyed' or  pur- 
chased to  the  uses  of  the  marriage  generally,  and  were 
then  parcelled  out  to  separate  successive  limitations, 
viz.,  to  the  hssband  for  life,  to  the  wife  for  life,  remain- 
der to  the  children.  In  support  of  this  novel  proposition 
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the  cases  of  Nairn  v.  Prowse  (6  Ves.  751);  Dilkes 
y.  Broadmead  (29  L.  Jour.  Chan.  310);  and  on  appeal, 
30  L.  Jour.  Chan  268,)  were  relied  on.    Now,  let  ns 
look  at  the  case  of  Nairn  v.  Prowse,  and  let  as  see 
whether  it  supports  the  argument  of  the  appellant  In 
that  case  Maurice  Lloyd  executed  upon  the  marriage 
of  his  stepson,  William  Palmer,  with  Emily  Qlubb, 
two  bonds  to  trustees.    The  amount  of  one  of  them 
was  settled  upon  the  ordinary  uses,  viz., — to  Palmer 
for  life,  subject  to  a  proviso,  determining  his  interest 
upon  the  event  of  his  surviving  his  iutended  wife  and 
having  no  issue  by  her;  remainder  to  his  wife  for  life, 
remainder  to  their  children.     The  other  bond  was  to 
secure  a  joint  annuity  of  £130  to  Palmer  for  the  latter's 
life,  or  until  Lloyd  should  procure  him  an  appointment 
producing  that  income.     Lloyd  was  embarrassed  at 
the  time  of  his  son's  marriage ;  and  after  his  death  a 
question  arose  as  to  whether  Palmer  could  rank  as  a 
purchaser  against  Lloyd's  creditors;  the  right  of  Pal- 
mer's children  to  do  was  not  disputed.     Sir  William 
Grant,  in  my  opinion,  laid  great  stress  upon  the  pro- 
vision made  for  Palmer;  and  he  plainly  considered 
that  the  husband  was  a  purchaser  in  consideration  of 
his  wife's  income  and  the  provision  he  was  thereby 
enabled  to  make  for  his  children,  nnless  he  obtained 
which  he  might  not  have  married  at  all.    Sir  William 
Grant's  observations  must,  however,   be  construed 
with  reference  to  the  facts  of  the  case  before  him.    If 
Palmer  had  been  the  obligor  in  the  bond,  and  if  there 
had  been  a  conflict  between  Palmer  and  his  bona  fide 
creditors,  that  case  would  then  resemble  this  before  us ; 
but  looking  at  its  facts,  I  do  not  think  that  Nairn  v. 
Prowse  advances  the  argument  for  the  appellant.  Let 
us  now  see  whether  the  case  of  Dilkes  v.  Broadmead 
(29  Law.  J.  Chan.  310)  supports  the  case  made  by 
the  appellant.     In  that  case  Miss  Bucknell,  who  was 
possessed  of  £17,000,    settled  two  thirds   thereof 
upon  the  marriage  in  the  usual  manner.     One- third 
was  settled  upon  trust  during  the  joint  lives  of  her- 
self aud  husband  for  her  sole  and  separate  use;  and 
in  case  her  husband  should  die  in  her  lifetime,  for  her- 
self absolutely ;  and  in  case  she  should  die  in  his  life- 
time, upon  such  trusts  as  she  should  by  will  appoint. 
A  specialty  creditor  of  Miss  Bucknell  filed  his  bill 
against  the  husband  and  wife  and  the  trustees  of  the 
settlement.     Vice-chancellor  Stuart  was  of  opinion 
that  the  case  came  within  the  same  class  of  cases  as 
Spackman  v.  Timbrell,  and  dismissed  the  bill,  consi- 
dering the  creditor  to  be  clearly  barred.     The  case 
came  before  Lord  Campbell  on  appeal  (30  L.  J.  Chau. 
268).  At  first  his  lordship  seems  to  havo  been  doubt 
ful  about  the  case,  upon  the  ground  that  a  man  can- 
not purchase  from  himself;  but  ultimately  he  affirmed 
the  decree  below.    His  reasons  for  doing  so  have 
been  criticised  severely,  and,  no  doubt,   they  are  not 
expressed  in  very  distinct  or  formal  language;  but 
there  is  no  difficulty  in  seeing  the  real  ground  upon 
which  he  went,  viz., — that  the  husband   became  a 
purchaser  by  this  relinquishment  of  his  marital  right 
over  one  third  of  his  wife's  fortune.     If  she  had  mar- 
ried without  a  settlement,  her  husband  might  have 
drawn  tho  whole  £17,000  out  of  the  bank  the  day 
after  the  marriage;  and  once  he  had  become  pos- 
sessed of  the  money,  it  would  have  been  too  late  for 
her  to  seek  to  enforce  her  equity  to  a  settlement.  The 


husband  in  Dilkes  v.  Broadmead,  was  a  settlor  upon 
bis  wife.  She  was  a  minor  at  the  date  of  the  mar- 
riage; but  the  settlement  of  an  infant,  while  void  as 
to  realty,  is  valid  as  regards  personalty,  as  it  is  the 
settlement  of  the  husband — Simson  v.  Jones  (2  Ross. 
&  Myl.  365).  The  distinction  between  DUbes  v. 
Broadmead  and  this  case  is,  that  in  the  case  before 
us  the  wife  got  by  the  settlement  what  she  could  not 
have  got  if  there  was  no  settlement.  She  is  a  pur- 
chaser for  valuable  consideration,  But  did  her  hus- 
band get  anything  by  the  settlement?  If  be  had 
married  without  a  settlement  he  would  have  been  te- 
nant in  fee-simple;  he  is  only  tenant  for  life  under  the 
settlement.  It  was  said  that  the  wife  would  have  had 
a  right  to  dower;  but  since  the  year  1833,  a  wife's 
right  to  dower  is  at  the  mercy  of  her  husband,  and 
may  be  barred  by  a  simple  declaration.  Has  the  bus- 
band  got  anything  by  the  settlement  which  be  had 
not  before?  The  only  effect  of  the  settlement  as  re- 
gards him  was  to  take  from  him  the  estate  be  had 
previously,  and  to  convert  it  into  an  estate  for  life. 
What  Lord  Campbell  meant  to  say  in  Dilkes  v. 
Broadmead  was,  that  the  withdrawal  of  part  of  the 
wife's  fortune  from  the  husband's  control  was  a  pur- 
chase by  the  wife  and  children.  That  is  sufficiently 
clear  from  the  following  passage  in  his  lordship's 
judgment: — "I  do  not  find  any  authority  for  severing 
any  of  the  limitations  or  covenants  in  a  marriage  set- 
tlement which  substantially  formed  part  of  the  con- 
tract entered  into  between  those  who  execute  the  deed, 
and  for  holding  that  they  shall  not  all  operate  as  being 
supported  by  the  consideration  of  marriage.  In  this 
case  the  settlement  of  the  £5000  to  the  wife's  sepa- 
rate use  without  power  of  anticipation,  may  have  been 
an  inducement  to  the  husband  to  agree  to  the  mar- 
riage. He  derives  advantages  from  the  £5000  set- 
tled to  the  separate  use  of  the  wife;  he  is  relieved 
from  the  provision  he  might  otherwise  have  been  re- 
quired to  make  for  her  by  way  of  pin-money.  Her 
equity  to  a  settlement  out  of  property  coming  to  her 
aliunde  during  the  coverture  is  pro  tanto  diminished, 
and  his  own  right  to  it  proportionably  increased."  I 
qnite  agree  with  his  conclusions.  Then  we  have  to 
consider,  does  the  life  estate  retained  by  the  husband 
in  the  case  before  us,  make  him  a  purchaser  for  valu- 
able consideration.  It  was  contended,  that  such  was 
the  cotemporaneous  intention  and  stipulation  of  the 
parties  to  the  settlement;  and  the  cases  of  Ptdvertoff 
v.  Pulvertoff  (18  Ves.  84),  and  Heap  v.  Tongt  (9 
Hare,  90),  were  cited  in  support  of  that  View.  But 
the  doctrine  laid  down  in  those  cases  that  third  per- 
sons could  purchase  on  behalf  of  others,  never  was 
doubted,  and  this  case  bears  no  resemblance  to  those 
cases.  Here  there  is  not  merely  an  absence  of  evi- 
dence of  intention,  but  there  is  an  absence  of  authority. 
The  absence  is  very  striking;  for  a  multitude  of  cases 
must  have  come  before  this  court — cases  of  judg- 
ments and  fraudulent  conveyances*  in  which  the  pro- 
position of  the  appellant  would  have  been  argued,  if 
at  all  tenable.  But  there  is  not  only  an  absence  of 
anthority  in  support  of  the  appellant,  but  there  is  di- 
rect authority  against  him,  via^ — Barham  v.  The 
Earl  of  Clarendon  (10  Hare,  126),  and  Massy  v. 
Trovers  (10  Tr.  Com.  Law  Rep.  459).  Those  cases 
differ  from  the  present  in  this,  that  it  was  not  the  life 
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•state  of  the  husband  which  it  was  contended  that  he 
purchased,  hot  a  remainder  to  him  in  fee  after  all  his 
issue.  Barham  v.  The  Earl  of  Clarendon  was  a 
special  case  upon  the  will  of  a  testator  who  devised 
his  estates  to  trustees  to  raise  £5000  for  each  of  his 
four  younger  children,  and  subject  thereto  he  devised 
his  estates  to  his  eldest  son,  John,  absolutely.  John, 
by  his  marriage  settlement,  covenanted  to  pay  off  the 
four  sums  of  £5000  within  six  months  after  bis  mar- 
riage, and  to  release  the  estates  therefrom,  and  to 
have  them  conveyed  freed  thereof  to  trustees,  npou 
trust,  after  his  decease,  to  his  wife  for  life  in  case  she 
survived  him,  with  remainder  to  himself  in  fee.  John 
died  without  issue,  having  only  paid  off  one  sum  of 
£5000.  One  of  the  questions  for  the  court  was  whe- 
ther the  plaintiff  in  the  special  case,  as  devisee  of  the 
heir  of  John,  was  a  purchaser  under  the  settlement; 
and  Vice-chancellor  Page  Wood  held  that  he  was 
not,  observing,  "  I  think  that  the  plaintiff's  claim  to 
be  considered  as  a  purchaser  under  the  settlement 
cannot  be  maintained.  I  do  not  think  it  could  have 
been  maintained  if  the  ultimate  limitation  had  been  to 
the  heirs  of  the  husband;  for  the  wife  could  hardly 
be  considered  to  stipulate  for  the  husband's  heirs ;  but 
here  the  ultimate  limitation  is  to  the  husband  himself 
in  fee,  and  surely  the  wife  cannot  be  considered  to 
stipulate  for  him.  I  am  of  opiniou,  therefore,  that 
the  case  mast  be  determined  without  reference  to  any 
claim  of  the  plaintiff  as  purchaser."  Massy  v.  Tro- 
vers was  a  case  of  the  same  description.  I  do  not 
wish  to  lay  much  stress  upon  that  as  I  was  a  member 
of  the  court  which  decided  it.  But,  be  the  value 
of  that  decision  what  it  may,  it  was  acquiesced  in,  al- 
though an  estate  worth  £600  per  annum  was  at 
stake.  There  was  no  appeal  to  either  the  Exchequer 
Chamber  or  the  House  of  Lords.  It  was  said  rightly 
in  the  course  of  the  argument,  that  the  first  ground  upon 
which  Massey  v.  Travers  was  decided  had  no  application 
here,  viz.,  that  theie  was  no  acquisition  by  the  husband 
of  a  new  estate.  But  the  second  ground  is  the  sub- 
stantial one  £«.,  assuming  that  there  was  an  acquisi- 
tion of  a  new  estate,  was  it  for  valuable  consideration? 
Now,  the  wife  must  be  considered  to  stipulate  for  her- 
self and  her  issue;  can  they  be  said  to  stipulate  for  the 
estate  of  the  husband  to  move  from  himself  to  him- 
self? They  cannot  according  to  Barham  v.  The 
Earl  of  Clarendon,  sup.  Therefore  if  the  argument 
of  the  appellant's  counsel  be  right,  Barham  v.  The 
Earl  of  Clarendon,  and  Massy  v.  Travers,  ought  to 
have  been  decided  the  opposite  way.  The  case  of 
Phipps  v.  Lord  Ennismore  (4  Russ.  131),  which  was 
not  cited  at  the  bar,  is  confirmatory  of  the  view  of  the 
case  which  I  entertain.  There  a  man  named  Balders, 
a  tenant  for  life  of  lands  under  his  father's  will,  with 
a  power  of  jointuring  the  settlement  upon  his  mar- 
riage, conveyed  the  lands  to  trustees  for  ninety-nine 
years  on  trust,  to  secure  a  yearly  sum  as  pin-money  to 
his  wife  during  his  life,  and  a  jointure  after  his  death. 
He  executed  a  cotemporaneous  instrument,  by  which 
he  covenanted  not  to  sell  or  incumber  the  lands  com- 
prised in  the  terms,  with  a  proviso  that,  if  he  should 
incumber  them,  the  trustees  should  receive  the  rents 
and  profits,  and  apply  them  to  the  maintenance  and 
support  of  the  settlor's  wife  and  children.  The  tenant 
for  life  granted  two  annuities  for  valuable  consideration, 


and  these  having  fallen  into  arrear  the  annuitants  filed 
their  bill.  Against  them  it  was  contended  that  the  wife 
and  children  were  purchasers  for  valuable  consideration. 
The  case  came  on  appeal  before  Lord  Lyndhurst,  then 
Lord  Chancellor,  and  was  argued,  on  behalf  of  the  chil- 
dren, by  the  present  Lord  St.  Leonards,  then  Sir  Edwd. 
Sugden.  He  contended  that "  Even  if  the  proviso  could 
not  be  sustained,  so  far  as  the  trust  which  it  raises 
might  be  for  the  benefit  of  Balders  himself,  on  what 
ground  can  it  be  impeached,  so  far  as  it  stipulates  for 
a  benefit  to  his  wife  and  ehildren?  If  the  covenant 
had  been  merely  that,  in  the  event  of  alienation  by 
Balders,  the  trustees  should  apply  the  rents  to  the 
maintenance  of  bis  wife  and  children,  or  accumulate 
them  as  a  further  provision  for  those  individuals,  it 
must  unquestionably  have  been  sustained."  On  the 
other  side,  it  was  contended  that  the  proviso  was 
vicious  in  its  nature,  and  was  fraudulent.  Sir  Edward 
Sugden,  in  reply,  contended  that  the  two  deeds 
formed  a  reasonable  settlement,  and  that  "  This  court 
cannot  strike  out  any  of  the  stipulations  which  the 
wife  and  her  father  purchased  for  the  benefit  of  her- 
self and  her  children,  and  for  which  they  paid  not 
merely  a  sum  of  money,  but  the  highest  consideration 
known  to  the  law."  Lord  Lyndhurst,  when  deciding 
that  the  trust  created  by  the  second  deed  was  void 
against  creditors,  says,  "The  only  question  which 
admit?  of  doubt  is,  whether  the  provision  can  be  sus- 
tained against  the  incumbrancer  so  far  as  regards  the 
application  of  the  rents  and  profits  to  the  maintenance 
of  the  wife  aud  children?  It  was  admitted  on  all 
hands  that  the  parties  to  the  deed  did  not  contemplate 
a  fraud,  but  the  transaction  is  in  its  very  nature  frau- 
dulent. Though  the  parties  had  no  fraud  in  view, 
the  deeds  themselves  are  fraudulent  If  the  tenant 
for  life  procured  any  person  to  advance  to  him  on  the 
security  of  the  property,  in  that  event,  and  in  that 
event  only,  was  the  instrument  in  question  to  have 
operation.  In  point  of  law  the  deed  cannot  be  sus- 
tained." I  do  not  say  that  case  is  directly  analogous 
to  the  present  for  there  the  contest  was  by  the 
grantor's  children  against  a  subsequent  incumbrancer. 
The  present  case  is  very  different  We  are  here  called 
upon  to  impart  the  character  of  a  purchaser  for  valu- 
able consideration  to  the  very  person,  who  seeks  thereby 
to  evade  the  payment  of  an  incumbrance,  created  prior 
to  his  assumption  of  a  life  estate  upon  his  marriage. 
But  Phipps  v.  Lord  Ennismore  is  valuable  as  show- 
ing that  under  no  circumstances  can  the  defrauding  of 
the  bona  fide  creditors  of  the  husband  be  supposed  to 
enter  into  the  stipulations  by  a  wife  upon  marriage. 
The  reasons  of  the  case  shows  that,  in  addition  to 
being  unsupported  by  authority,  the  argument  of  the 
appellant  is  unsustainable.  Does  the  law  assume  that 
the  whole  estate  contained  in  the  settlement  is  pur- 
chased by  the  marriage,  so  that  all  the  uses  into  which 
it  is  carried  become  purchases?  When  such  is  con- 
tended for,  it  appears  to  me,  that,  as  in  Massey  v. 
Travers,  so  here,  counsel  forget  the  distinction  be- 
tween consideration  and  contract*  Marriage  is  a  suf- 
ficient consideration  to  validate  all  the  limitations  in  a 
marriage  settlement;  but  it  is  contract  which  calls 
that  consideration  in  operation,  and  the  union  of  both 
the  latter  constitutes  purchase.  Are  all  the  persons 
then  who  come  under  the  limitations  of  a  marriage 
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eettloraent  purchasers  under  that  settlement?  No; 
for  each  limitation  is  to  be  judged  by  its  own  exclu- 
sive merits.  To  illustrate  that,  we  see  that  limita- 
tions of  the  husband's  estate  to  his  collateral  relatives 
are  void,  as  not  being  within  the  contract  between  the 
parties  to  marriage.  But  limitations  of  the  husband's 
estate  to  the  collateral  relatives  of  the  wife  will  be 
supported  by  the  consideration  of  the  marriage,  for 
they  must  be  presumed  to  have  the  subject  of  stipu- 
lation by  the  wife.  I  need  only  refer  to  the  observa- 
tions of  Mr.  Justice  Knight  Bruce  in  Kekewicke  v. 
Manning  (1  DeG.M.&G.  176),  affirmed  by  Clarke 
v.  Wright  (6  Hurl.  &  N.  849),  as  establishing  this 
doctrine.  The  case  of  Clarke  v.  Wright  (sup.)  is 
valuable,  not  so  much  as  a  decision,  as  for  the  arguments 
advanced  by  the  judges  in  support  of  the  various 
views  they  Entertained.  The  facts  of  that  case  were 
these.  A  widow,  possessed  of  considerable  property, 
upon  her  second  marriage  limited  the  property  to 
trustees  upon  trust  for  herself  for  life,  with  remainder 
as  to  part  to  her  husband  for  life,  remainder  to  the 
use  of  her  illegitimate  son,  the  plaintiff,  in  fee;  and 
as  to  the  residue,  to  the  plaintiff  in  fee,  in  case  he 
should  attain  the  age  of  twenty-one  years.  She  and 
her  husband  mortgaged  the  property.  Upon  eject- 
ment*by  the  plaintiff  against  a  person  claiming  title 
under  the  mortgage,  it  was  held  by  the  Exchequer 
Chamber  affirming  the  Court  of  Exchequer,  that  the 
limitation  in  the  marriage  settlement  to  the  plaintiff, 
though  a  bastard,  was  not  fraudulent  and  void  as 
against  the  mortgagee.  The  judges  differed.  The 
majority  of  the  court  decided  the  case  upon  the  autho- 
rity of  Newstead  v.  Searles  (1  Atk.,  265),  being  of 
opinion  that  the  limitation  was  supported  by  the  con- 
sideration of  the  marriage.  Mr.  Justice  Blackburn 
based  his  decision  upon  the  relinquishment  by  the  hus- 
band of  his  marital  right  over  his  wife's  property. 
Mr.  Justice  Williams  differed  from  his  brethren,  being 
of  opinion  that  the  limitation  to  the  plaintiff  was  void 
as  against  the  mortgagee.  Many  passages  in  the  judg- 
ments of  their  lordship's  seem  to  me  to  bear  upon  the 
case  before  us,  and  to  support  the  views  which  I  have 
stated.  At  page  864,  Mr.  Justice  Blackburn  says, 
44  There  are  some  very  sensible  observations  in  Dart's 
Venders  and  Purchasers,  pp.  578  &  579,  in  which  I 
thoroughly  concur,  and  which  I  adopt  as  part  of  my 
judgment.  It  is  there  said,—44  Unnecessary  difficulty 
appears  to  have  been  thrown  over  the  cases  upon  the 
subject  by  a  confusion  between  the  contract  and  the 
consideration  for  the  contract.  The  common  form  of 
objection  is,  that  collaterals  are  not  within  the  consi- 
deration of  the  marriage.  Now,  this  expression  is,  it 
is  submitted,  scarcely  accurate.  If  A.  agreed  with  B. 
to  pay  him  £10,000  in  consideration  of  his  conveying 
his  estate  to  the  use  of  A.  foV  life,  with  remainders 
over  in  favour  of  strangers;  and  the  money  were  paid, 
and  the  conveyance  executed  accordingly,  a  question 
might  arise  whether  the  remaindermen  took  benefi- 
cially or  in  trust  for  A.  but  subsequent  purchasers 
from  B.  could  hardly  contend  that  the  limitations  in 
the  settlement  ultra  A.'s  life  estate  were  void  upon 
the  ground  of  the  remaindermen  not  being  within  the 
consideration  of  the  £10,000.  In  the  case  of  a  mar- 
riage settlement  the  important  question  seems  to  be, 
iret,  whether  the  collaterals  were  within  the  contract; 


and  secondly,  whether,  if  so,  there  was  a  sufficient 
consideration  for  such  a  contract." — As  here,  first, 
was  the  husband's  life  estate  within  the  contract  upon 
the  marriage;  and  secondly,  was  there  a  sufficient  con- 
sideration for  it. — 4*Upon  the  first  question,  considered 
merely  as  one  of  principle,  it  is  submitted,  that  where 
the  limitations  over  are  in  favour  of  collateral  rela- 
tions or  connections,  not  of  the  settlor  but  of  the  other 
contracting  party  (whether  wife  or  husband),  the  set- 
tlement itself  may  be  considered  prima  facie*  evidence 
of  such  other  party  having  stipulated  for  their  inser- 
tion. So  where,  on  a  settlement  of  the  intended  wife's 
estate,  the  limitations  over  are  in  favour  of  her  own 
collateral  relations  in  derogation  from  the  husband's 
marital  right  by  survivorship  (in  case  of  personalty), 
or  as  tenant  by  the  curtesy  (in  ease  of  realty).  Where 
in  any  case  other  tnan  that  last  referred  to,  the  limi- 
tations over  are  in  favour  of  the  collateral  relations  or 
connections  of  the  settlor  such  presumption  cannot  so 
readily  arise;  but  it  might  be  proved  that  the  other 
party  stipulated  for  their  insertion.  If  such  a  stipu- 
lation cannot  be  presumed  or  proved,  the  limitations 
must,  it  is  conceived,  be  considered  voluntary  and 
void  as  against  a  subsequent  bona  fide  purchaser." 
Mr.  Dart  states  this  only  as  his  own  opinion,  without 
asserting  that  it  is  established  by  the  authorities;  but 
it  seems  to  me  that  on  the  principles  he  thus  states 
the  different  divisions  can  be  reconciled,  and  that  they 
cannot  be  reconciled  in  any  other  way."  Chief  Justice 
Cockburn  first  puts  the  distinction  between  a  post 
nuptial  settlement,  which  is  void  against  a  subsequent 
purchaser,  and  an  ante  nuptial  settlement,  which  is 
valid  against  a  subsequent  purchaser.  "  Why  this 
distinction?  "  he  says  at  page  871.  *4  Simply  because 
the  estates  and  interests  created  by  the  settlement  are 
acquired  from  the  settlor  for  a  valuable  consideration, 
namely, — the  marriage  of  the  party  for  whose  bene- 
fit, or  the  benefit  of  whose  issue,  the  disposition  of 
the  property  so  made  is  to  enure,  either  with  the  set- 
tlor or  some  near  relative  of  the  settlor,  in  which  lat- 
ter case  the  bargain  may  be  said  to  be  made  with  the 
settlor,  just  as  much  as  if  it  had  been  made  with  an 
intended  husband.  In  every  such  case  it  is  manifest 
that,  as  to  a  disposition  of  property  for  the  benefit  of 
the  opposite  party  or  their  issue,  the  consideration 
moves  to  the  settlor.  Tne  disposition  has  been  pur- 
chased by  the  marriage  of  the  party  by  whom  it  may 
be  assumed  to  have  been  stipulated  for;  and  having 
been  thus  obtained  for  a  valuable  consideration  it  is 
good  against  the  settlor  and  against  aay  future  dispo- 
sition of  the  property  which  he  or  she  may  make, 
even  to  an  innocent  purchaser.  On  the  other  band,  a 
disposition  made  by  a  settlor  in  favour  of  his  or  her 
own  relatives  not  being  the  issue  of  the  marriage" — 
(Every  word  of  this  is  applicable  to  a  disposition  by 
the  settlor  for  himself) — "  cannot,  as  it  seems  to  me  be  1 
said  to  be  made  for  a  consideration  arising  from  the 
marriage.  The  settlor  is  only  exercisiag  a  right  which 
he  or  she  had  before.  No  additional  right  or  power 
in  this  respect  is  derived  from  the  marriage.  No  doubt, 
such  a  disposition  would  not  be  ma,le  without  the 
knowledge  and  acquiescence  of  the  other  'contracting 
party ;  but  that  acquiescence  adds  nothing  to  the  pre- 
viously existing  right  of  the  settlor.  Nor,  except 
under  very  special  circumstances,  can  it  be  supposed 
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that  a  disposition  in  favour  of  the  settlor's  own  rela- 
tions woald  be  stipulated  for  by  the  opposite  party. 
Certainly  such  circumstances  as  being  contrary  to  the 
ordinary  courses  of  things  woald  require  to  be  specially 
shown."  Every  word  of  this  passage  is  applicable  to  the 
present  case;  bat  the  most  apposite  are  the  remarks  of 
Mr.  Justice  Williams,  who  held  that  the  case  of  New- 
Mead  v.  Searlea  could  not  be  treated  as  law.  At  page 
677  he  says,  "Now  in  a  settlement,  in  contemplation 
of  marriage,  of  the  estate  of  the  hnsband  or  wife,  be 
or  she  to  whom  the  estate  to  be  settled  belongs,  being 
the  grantor  of  the  estates  created  by  the  settlement, 
cannot,  it  should  seem,  be  deemed  to  have  thereby 
purchased  any  one  of  them;  bnt  the  party  to  whom 
the  estate  does  not  belong  may  be  regarded  as  having 
purchased  by  the  marriage  all  those  limitations  of  the 
estate  for  which  he  or  she  can  be  proved  or  fairly  in- 
ferred to  have -stipulated,  such  as  the  limitations  in 
favour  of  themselves  respectively  or  their  issue.  And 
so  with  respect  to  limitations  in  favour  of  the  colla- 
teral relations  of  the  party  to  whom  the  estate  does 
not  belong;  for  it  may  well  be  presumed  that  such 
party  stipulated,  as  part  of  the  marriage  bargain,  for 
their  insertion  into  the  settlement,  and  so  may  be  pro- 
perly regarded  as  having  purchased  them  on  behalf  of 
those  who  are  to  be  benefitted  thereby.  But  an  intended 
wife  cannot  be  inferred  to  have  stipulated  on  the  part 
of  the  relations  of  the  intended  husband,  nor  the  in- 
tended husband  for  the  relations  of  the  intended  wife.99 
Can  the  court  here  infer  that  the  wife  stipulated  for  the 
life  estate  of  her  husband  ?  What  an  intending  wife  may 
(airly  be  snpposed  to  stipulate  for  in  consideration  of  her 
fortune,  is  a  provision  for  herself, and  a  remainder  in  tail 
to  her  children ;  all  these  estates  are  purchases  for  valu- 
able consideration.  But  can  the  life  estate  of  the 
husband,  or  the  remainder  to  him  in  fee,  come  within 
the  same  category,  t.e.,  be  assumed  to  have  been 
stipulated  for  by  the  wife?  Surely  not.  Sergeant 
Sullivan  relied  upon  the  limitations  to  trustees  to 
support  contingent  remainders  to  the  issue  of  a  mar- 
riage, as  analagous  to  the  life  estate  in  the  case  before 
us.  Bnt  the  answer  to  that  is,  that,  if  the  life  estates 
given  to  the  trustees  be  necessary  for  the  support  of 
the  contingent  remainders,  they  are  valid,  and  a  volun- 
tary deed  would  be  void  as  against  them ;  bnt  we  are 
not  now  dealing  with  such  estates,  but  with  the  tenant 
for  life  himselfc  The  covenant,  by  Mr.  Browne,  against 
incumbrances,  was  also  relied  on  in  his  behalf.  But, 
assuming  that  that  covenant  was  general,  and  not  special 
against  his  own  acts,  the  inference  is  the  opposite 
way.  The  making  of  a  covenant  against  incumbrances, 
assumes  that  there  were  or  might  be  incumbrances. 
Tbe  effect  of  that  covenant  was  to  throw  the  duty  of 
paying  off  the  incumbrances  upon  tbe  husband;  in 
other  words,  the  policy  of  the  marriage  settlement 
was,  that  his  life  estate  should  be  the  primary  fund 
for  the  payment  of  the  incumbrances.  If,  on  the  day 
after  the  marriage,  the  judgment  creditor  had  applied 
to  the  husband  for  payment  of  his  debt,  it  would  have 
been  difficult  for  the  latter  to  shelter  himself  behind 
his  wife  and  children,  and  say  that  she  had  stipulated 
that  he  should  not  be  liable  to  the  payment  of  his 
debt.  The  analogy  sought  to  be  drawn  between  the 
ease  before  us  and  the  case  of  a  covenaut  to  stand 
seised  to  uses,  in  no  wise  aids  the  appellant;  therefore, 


reading  the  settlement  before  us,  and  having  no  evi- 
dence of  any  bargain  between  the  parties,  the  con- 
clusion is,  that  the  wife  cannot  be  inferred  to  have 
bargained  for  anything  else,  but  a  jointure  for  herself  and 
provision  for  her  children ;  and  that  the  marriage  settle- 
ment was  not  founded  on  any  other  contract,  and  that 
the  life  estate  of  the  husband  was  not  purchased  for 
valuable  consideration.  1  will  now  test  that  doctrine. 
It  was  decided,  in  Spackman  v.  Timbrell  (8  Sim., 
259),  and  Richardson  v.  Horton  (7  Beav.,  112),  that, 
so  long  as  the  real  assets  of  the  ancestor  or  settler  are 
in  the  hands  of  the  heir  or  legatee,  the  Court  of  Chan- 
cery will  sell  the  real  estate  at  the  suit  of  the  special 
and  simple  contract  creditors  of  the  ancestor,  but  will 
not  sell  the  lands  when  in  the  hands  of  purchasers  for 
valuable  consideration;  as,  the  wife  and  children  of 
the  ancestor  or  settlor.  Those  cases  are  commented 
on  in  Pimm  v.  InsaU  (1  Hall,  and  Tw.,  487);  but 
the  Courts  of  Equity  have  never  held  the  wife  was 
a  purchaser  for  valuable  consideration  for  her  husband, 
so  as  to  defeat  his  creditors.  Take,  then,  the  cases  of 
Higginbottom  v.  Holme  (19  Ves.,  2 1 6) ;  ex  parte  Cooke 
(8  Ves.,  863);  and  ex  parte  Meagher  (1  Sea.  and  Lef., 
179).  In  that  class  of  cases,  there  is  a  distinction 
laid  down  between  the  settlement  of  the  husband's 
fortune  and  that  of  the  wife,  which  appears  to  me  to 
favour  tbe  view  I  entertain  on  the  case  before  us.  If 
a  man,  who  is  not  a  trader,  at  the  time  of  bis  mar- 
riage settles  the  income  of  his  property  on  himself  for 
life,  and  promises  that,  if  he  becomes  a  bankrupt,  his 
life  estate  shall  cease,  and  that  his  wife  shall  receive 
all  his  income,  that  promise  is  void  against  his  credi- 
tors. But,  on  the  other  band,  if  it  is  the  income 
of  the  wife's  fortune  which  is  to  pass  from  the  hus- 
band upon  his  bankruptcy,  the  proviso  is  good. 
How  could  that  distinction  be  supported,  if,  in  the 
case  before  us,  the  wife  could  contract  for  her  hus- 
band, but  in  the  other  case  could  not?  If  the  estates 
of  the  husband  and  wife  are  to  be  considered  as  thrown 
into  a  common  stock,  would  not  the  wife's  friemls 
have  a  right  to  insist  that  the  husband's  life  estate 
should  cease  upon  his  bankruptcy?  The  grounds  of 
the  decision  in  Phipps  v.  Lord  Ennismore  (4  Russ., 
131)  clearly  shows  why  such  a  doctrine  could  not  bo 
entertained.  Again,  if  a  man,  being  seised  of  Bhck- 
acre  and  Whiteacre,  upon  his  marriage,  settles  Black- 
acre  upon  himself  for  life,  and  Whiteacre  upon  himself, 
his  heirs,  and  assigns,  bis  wife  is  just  as  much  a  pur- 
chaser of  Blackacre  as  Whiteacre;  but,  upon  the  argu- 
ment of  the  appellant,  she  is  a  purchaser  for  valuable 
consideration  of  Blackacre,  and  Whiteacre  alone  is  liablo 
to  the  settler's  debts.  Again,  if  a  man  be  possessed  of 
several  sons,  and  several  separate  estates,  and  if,  as 
each  son  arrives  at  manhood,  he  gives  him  an  estate,  by 
deed,  those  gifts  are  made  for  good  consideration,  but 
are  voluntary.  Suppose  that,  after  the  death  of  his  first 
wife  he  married  again,  and  put  all  his  estates  in 
settlement,  and,  on  the  day  after  his  second  marriage, 
brought  an  ejectment  against  his  sons,  can  it  be  the 
law  that  he  could  succeed  in  his  action?  if  so, 
Massy  v.  Travers  ought  to  have  been  decided  other- 
wise. If  a  man  executes  articles  of  agreement  to  sell 
an  estate,  and  the  purchaser  pays  the  purchase-money, 
aud  does  not  register  the  articles  of  agreement,  the 
vendee's  rights  are  lost,  at  law,  if  the  vendor  settle* 
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the  estate,  by  hi*  marriage  settlement,  npon  himself  for 
life.  But,  if  the  purchaser  goes  to  the  Court  of 
Chancery,  and  says,  let  the  vendor  give  me  what  he 
undertook  to,  or  its  value,  can  the  vendor  entrench 
himself  behind  his  wife  and  children?  These  are  the 
grounds  npon  which  I  am  of  opinion  that  the  husband, 
in  the  case  before  us,  is  in  possession  of  his  life 
estate,  as  he  was  of  his  estate  in  fee ;  and  is  not  a  pur- 
chaser for  valuable  consideration,  within  the  meaning 
of  the  13  &  14  Vict  c  29,  s.  4. 
,  The  Lord  Justice  or  Appeal. — I  entertain  the 
same  opinion  as  my  brother  Christian  upon  this  case. 
I  might  well  be  excused  from  giving  my  reasons  in 
detail,  as  the  subject  has  been  exhausted  in  the  ela- 
borate and  profound  judgment  which  has  just  been 
delivered.  Bat  as  one  member  of  the  court  differs 
from  us,  I  think  it  is  incumbent  upon  me  to  state  the 
grounds  of  my  judgment  Mr.  Browne,  the  appellant, 
is  a  tenant  for  life,  under  a  marriage  settlement  exe- 
cuted in  1858.  That  estate  was  subject  to  a  judg- 
ment which  had  been  obtained  against  an  ancestor  of 
the  appellant  Interest  was  paid  upon  that  judgment 
during  the  minority  of  the  appellant;  and,  after  he 
obtained  his  majority,  the  appellant  paid  the  interest 
himself.  It  is  contended,  by  the  petitioner  here,  that 
the  judgment  creditor  has  a  right  to  have  this  debt 
discharged  by  the  sale  of  the  appellant's  life  estate. 
It  is  contended  on  the  other  side,  that  the  appellant 
is  a  purchaser  for  valnable  consideration.  This  is  a 
defence  which  goes  to  the  whole  right  of  the  creditor 
to  recover  his  debt,  which,  it  is  acknowledged  by  the 
appellant,  would  be  avoided  by  the  appellant's  own 
act  Such  a  defence  must  be  very  clearly  estab- 
lished before  we  admit  it.  Whatever  change  of  pos- 
session may  take  place  in  other  forms  of  conveyancing, 
it  is  plain  that  there  was  no  change  of  possession  under 
the  settlement  of  1858.  He  retains  part  of  his  estate 
in  fee,  and  in  the  same  way  as  he  held  it  before.  By  that 
settlement  the  estate  was  limited  to  the  appellant  and 
his  assigns  for  life,  remainder  to  the  use  of  his  first 
and  other  sons,  in  tail,  with  an  ultimate  reversion  in  his 
own  right  heirs.  We  have  the  authority  of  Massy  v. 
Trovers  (10  Ir.  Com.  Law  Rep.,  459),  that  the  ap- 
pellant cannot  be  deemed  a  purchaser  of  that  rever- 
sion. The  reasons  of  that  case  seem  to  me  to  apply 
to  the  estate  for  life  retained  by  the  appellant  here. 
That  life  estate  is  not  fettered  by  any  provision  for 
his  wife  or  children.  As*he  has  the  same  power  over 
his  life  estate  as  he  had  over  bis  estate  in  fee-simple, 
this  case  must  be  governed  by  Massy  v.  Trovers. 
Some  observations  of  Mr.  Justice  Christian,  in  that 
case,  appear  very  applicable  to  the  present.  After 
stating  that  a  settlor  cannot  make  bis  own  heirs  or 
devisees  purchasers  under  the  settlement  He  con- 
cludes by  saying  (page  470)— "  I  am  of  opinion  that 
the  ultimate  limitation  in  the  settlement  of  1780  (to 
settlor's  right  heirs),  does  not  constitute  a  purchase 
for  valuable  consideration,  for  two  reasons;  first,  be- 
cause it  is  inoperative  to  create  any  estate  at  all; 
secondly,  because,  even  if  an  estate  passed  under  it, 
that  estate  would  not  be  clothed  with  a  valuable  con- 
sideration, inasmuch  as  it  could  not  be  considered  as 
a  part  of  what  was  stipulated  in  the  treaty  for  the 
marriage."  In  all  those  reasons  I  perfectly  concur; 
and  if  we  had  no  other  authority  but  Massy  v.  Traverst 


that  case  would  warrant  the  opinion  which  I  entertain. 
No  case  has  been  quoted  to  show  that  there  is  any 
distinction  between  an  absolute  and  a  limited  estate : 
here  there  is  a  bare  life  estate,  with  an  ultimate  re- 
mainder in  fee.  According  to  the  argument  advanced 
by  the  counsel  for  the  appellant,  although  the  latter 
remains  in  possession  of  the  estate  which  was  charged 
with  the  judgment  debt,  yet,  in  consequence  of  his 
marriage,  he  is  entitled  thenceforth  to  hold  that  estate 
discharged  of  the  judgment  debt  In  Barham  v.  Earl 
of  Clarendon  (10  Hare.,  126),  Vice-Chancellor  Page 
Wood  repudiates  the  argument  that  a  wife  can  pur- 
chase for  her  husband.  That  case  is  a  dear  authority* 
upon  this  case,  as  well  as  Massy  v.  Trovers.  I  will 
only  add  a  few  observations  upon  Clarke  v.  Wright 
(6  Hurl,  and  Nor.,  849),  which  was  much  relied  on 
by  the  appellant.  In  that  case,  two  of  the  judges 
decided  the  question  on  grounds  different  from  their 
brother;  one  judge  dissented,  and  the  other  judges 
based  their  judgments  on  Newstead  v.  Searles.  In 
the  case  before  us,  I  concur  with  my  Brother  Chris- 
tian, that  the  appellant  is  in  of  his  former  estate,  and 
that  he  is  not  a  purchaser  for  valuable  consideration. 

The  Lord  Chancellor. — I  regret  that  I  cannot 
concur  in  the  judgments  pronounced  by  Mr.  Justice 
Christian  aud  the  Lord  Justice  of  Appeal.  As  they 
constitute  a  majority  of  the  court,  the  order  of  Judge 
Dobbs  must  be  affirmed;  and,  were  this  an  ordinary 
case,  it  would  be  unnecessary  for  me  to  stale  the 
grounds  of  my  opinion.  But  when  this  case  came 
first  before  us,  1  considered  it  one  of  so  much  novelty 
and  importance,  that  I  wished  to  have  it  re-argued. 
I  then  was  of  the  same  opinion  as  now,  and  as  I  have 
the  misfortune  to  differ  from  Mr.  Justice  Christian 
and  the  Lord  Justice  of  Appeal,  I  wish  to  give  a 
summary  of  the  reasons  upon  which  I  have  founded 
my  opinion.  I  am  of  opinion  that  a  contract  between 
husband  and  wife  must  be  implied ;  and  that  part  of 
the  consideration  of  that  contract  was  the  marriage, 
although  there  may  have  been  other  considerations; 
and  that  the  consideration  of  marriage  was  sufficient 
to  protect  the  life  estate  of  either  party,  whichever 
of  the  two  it  may  flow  from.  That  opinion  is  founded 
on  Nairn  v.  Proiose  (6  Ves,  752).  The  settle- 
ment executed  upon  the  marriage  of  the  appellant 
is  in  the  ordinary  form ;  notwithstanding  which,  this 
case  has  been  judged  upon  a  supposition  of  what 
would  have  taken  place  if  there  had  been  no  settle- 
ment There  must  have  been  a  contract  entered 
into  between  the  parties;  the  contract  is  even  recited 
in  the  settlement  I  then  turn  to  the  observations 
of  Sir  William  Grant  in  Nairn  v.  Prowse  (Sup.),  and 
1  find  him  stating,  at  page  758,  "It  is  contended 
that,  with  regard  to  the  provision  made  for  the  hus- 
band, Mr.  Palmer,  this  is  to  be  considered  merely 
a  voluntary  settlement;  and,  therefore,  Glubb,  the 
trustee,  is  not  entitled  to  claim,  in  respect  of  the  an- 
nuity of  £130  on  the  interest  of  the  sum  of  £3,000 
for  the  life  of  Palmer.  There  is  no  such  distinction. 
The  consideration  runs  through  the  whole  settlement 
It  has  been  sometimes  doubted  whether  the  considera- 
tion of  marriage  would  extend  to  objects  unconnected 
with  the  marriage,  as  remainders  to  collateral  relations. 
But  every  provision  with  regard  to  the  husband  and 
wife  falls  directly  within  the  consideration;  and  the 
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wife  is  interested  in  the  provision  for  the  husband  as 
well  as  that  for  herself.    The  marriage  is  consented 
to  in  consideration,  not  only  of  her  interest,  in  the 
event  of  survivorship,  bnt  his  income,  and  the  provi- 
sion he  is  thereby  enabled  to  make  for  her  and  her 
children  during  his  Hie.    It  is  not  material,  that  when 
the  provision  is  made  for  the  husband,  it  may  be 
liable  to  his  debts.     She  takes  the  chance  of  that,  jnst 
as  she  does  if  she  marries  a  man  of  fortune,  supposing 
that,  in  the  event  of  debts  contracted,  his  creditors 
may  take  his  fortune  from  him.     But  he  has  the 
means  of  providing  for  his  family.     When  the  provi- 
sion is  once  made,  as  it  has  been  by  marriage,  no 
event  afterwards  can  alter  it  -The  question  is,  whe- 
ther, at  the  time,  it  was  voluntary,  or  upon  good  con- 
sideration.    It  is  immaterial,  therefore,  that  in  this 
instance  the  wife  is  dead.    If  it  was  necessary,  H 
might  be  said  the  provision  for  the  husband  enables 
him  to  maintain  the  children.    But  the  case  wonld 
be  the  same,  if  there  were  no  children;  for,  if  a 
settlement  is  made,  upon  the  marriage  of  a  son,  upon 
the  husband  and  wife  for  their  lives,  and  afterwards 
upon  the  children,  and  the  wife  dies  without  any  issne, 
and,  therfbre,  the  husband  is  the  only  object,  it  could 
not  be  contended  that  the  father's  creditors  could  im- 
peach that  settlement,  and  take  from  the  son  the  pro- 
vision for  his  life;  and  if  not  in  that  case,  it  cannot 
be  done  in  the  case  of  a  stranger;  for  it  is  not  from 
the  relation  of  father  and  son  that  the  creditors  are 
debarred.    If  it  was  a  mere  voluntary  settlement  of 
that  sort,  it  could  not  be  protected  from  creditors, 
but  the  consideration  of  marriage  protects  it."     Lord 
St.  Leonards  quotes  Nairn  v.  Prowse  to  show  that 
the  consideration  of  marriage  runs  through  all  the 
limitations  of  a  settlement— Vend,  and  Purch.  11th 
edition,  931.      I  cannot  see  any  difference  between 
the  wife  purchasing  for  the  husband  from  himself, 
and  from  a  third  party:  the  same  consideration  and 
principle  runs  through  each  class  of  purchases.    Nor 
can  the  husband  defeat  the  limitation  of  the  settlement 
in  the  one  case  more  than  the  other.  This  is  no  new  doc- 
trine, bnt  it  pervades  a  large  class  of  cases;  e.  g.y  if 
an  intended  husband  commit  a  fraud  in  concert  with 
a  third  person,  the  husband  will  be  protected  from  the 
consequences  of  his  act,  which  will  be  declared  void 
as  against  the  settlement.     That  is  the  case  in  TarUm 
v.   Benson  (1   P.   Wm.,  495).    So  in  the  case  of 
Thompson  v.  Harrison  ( 1  Cox.,  845),  where  a  hus- 
band, pending  his  marriage,  agreed  to  buy  certain 
premises,  but  represented  to  the  father  of  his  intended 
wife  that  they  belonged  to  him.    After  the  marriage,  a 
bill  was  filed  against  Harrison,  the  husband,  for  a  re- 
conveyance, or  satisfaction,  and  the  bill  was  dismiss- 
ed ;  Lord  Thurlow  said — "  With  respect  to  the  inte- 
rest of  Harrison,  in  the  premises,  it  was  a  rule,  in 
cases  of  frauds  on  marriage,  that  although  the  hus- 
band was  a  party  to  such  fraud,  yet  his  interest  was 
not  to  be  affected,  since  it  was  impossible  to  make 
him  liable  in  respect  thereof,  without  involving  the 
wife  and  children   and  the  family  upon  whom  the 
deceit  had  been  practised.  -  If  the  wife  had  been  ac- 
tnaUy  dead  without  issne,  the  case  would  have  been 
very  different;  but,  aa  it  stood  at  present,  the  bill 
must  be  dismissed."    In  that  case,  the  distinction  is 
taken,  that  so  long  as  the  win  and  children  are  alive, 


the  life  estate  of  the  husband  cannot  be  touched.  A 
very  similar  case,  that  of  Tuoky  v.  Tuohy,  occurred 
in  this  Court  in  the  year  1856;  it  is  not  reported,  but 
Mr.  Kennedy  has  kindly  furnished  me  with  a  note 
of  it.  Nairn  v.  Prowse  and  all  class  of  cases  were 
then  cited,  and  I  was  of  opinion  that  the  husband 
was  protected  by  the  marriage,  and  thereby  enabled 
to  get  rid  of  the  effect  of  a  fraud  to  which  he  was  a 
party.  That  being  so,  DUkes  v.  Broadbent  seems 
very  applicable;  for  it  was  open  to  the  intended  wife 
there  to  say,  that  the  intended  husband  should  not 
have  the  benefit  of  the  income  of  the  thirds  of  the 
fortune,  unless  he  allowed  her  to  have  the  income  of 
one-third  of  it,  settled  to  her  separate  use.  I  concur 
entirely  in  the  decisions,  in  Barham  v.  Earl  of 
Clarendon  (Sup.),  Massy  v.  Trovers  (Sup.),  and 
Houston  v.  Barry  (5  Ir.  Eq ,  294),  that  the  ultimate 
reversion  in  fee  to  the  husband  is  not  within  the  con- 
sideration of  the  marriage.  My  views  are  strongly 
fortified  by  the  observations  of  Mr.  Justice  Williams, 
in  Clarke  v.  Wright  (6  HurL  and  Nor.,  876).  He 
says: — "  Now,  in  order  that  he  who  claims  under  any 
limitation  may  be  deemed,  as  against  subsequent  pur- 
chasers, to  take  for  a  valuable  consideration,  and  not 
as  a  volunteer,  it  is  obviously  necessary  that  he,  or 
some  one  on  his  behalf,  should  have  purchased  the 
limitation  in  question.  If  be  can  support  the  limita- 
tion in  his  favour  against  a  subsequent  conveyance  for 
valuable  consideration,  he  must  also  be  able  to  support 
it  against  a  prior  voluntary  one,  and  avoid  the  latter 
under  the  statute,  in  the  character  of  a  purchaser  for 
value,  by  reason  of  a  purchase  made  by  himself,  or 
some  one  else  for  his  benefit  Thus,  Turner,  V.C., 
in  Heap  v.  Tonge  (Sup.)  speaking  of  the  cases  in 
which  limitations  to  collaterals  in  marriage  settle- 
ments of  the  husband's  estate  have  been  held  void, 
says : — "  These  cases  proceed  on  the  ground  that  the 
wife  cannot  be  considered  to  stipulate  on  the  part  of 
the  relations  of  the  husband,  and  there  is,  therefore, 
no  one  who  purchases  anything  for  the  benefit  of 
those  relations.  If  there  be  anyone  purchasing  on 
behalf  of  the  collaterals,  the  limitations  are  supported. 
Now,  in  a  settlement,  in  contemplation  of  marriage, 
of  the  estate  of  the  husband  and  wife,  he  or  she,  to 
whom  the  estate  to  be  settled  belongs,  being  the 
grantor  of  the  estates  created  by  the  settlement, 
cannot,  it  should  seem,  be  deemed  to  have  thereby 
purchased  any  one  of  them ;  but  the  party  to  whom 
the  estate  does  not  belong,  may  be  regarded  as  having 
purchased,  by  the  marriage,  all  those  limitations  of 
the  estate  for  which  he  or  she  can  be  proved,  or  fairly 
inferred,  to  have  stipulated,  such  as  the  limitations  in 
favour  of  themselves  respectively,  or  their  issue." 
None  of  the  cases  cited,  require  any  observations. 
This  case  is  one  of  great  difficulty,  and  I  regret 
that  I  have  been  •  unable  to  agree  with  my  learned 
brethren. 

Order  below  affirmed,  with  costs. 


atolls  Court 
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[Exported  toy 

Shaw  v.  Magill. — June  20. 

Legacy — Survivorship — Period  of  vesting 

Where  a  testator  bequeathe  a  legacy  to  a  tenant  for 
life,  and,  after  her  death,  to  his  (testator's)  surviv- 
ing children,  the  survivorship  refers  to  the  death 
of  the  tenant  for  life. 
This  was  an  appeal  from  an  order  of  Master  Murphy, 
dated  the  14th  February,  1862.  The  snit  was  one 
to  carry  into  execution  the  trusts  of  the  will  of  John 
Shaw,  deceased,  who  died  m  December,  1820.  That 
will  was,  in  its  material  parts,  as  follows:—44 1  charge 
and  incumber  all  my  estates,  real  and  personal,  of 
which  I  shall  die  seised  or  possessed,  or  in  any  wise 
entitled  unto,  whether  in  possession,  reversion,  or  ex- 
pectancy, with  the  full  and  true  fulfilment  and  per- 
formance of  the  provisions  contained  in  a  certain  deed 
of  settlement  executed  by  me  on  my  intermarriage 
with  my  present  wife,  Grace  Shaw,  otherwise  Grace 
Green,  and  subject  to  such  settlement,  and  after  fnll 
satisfaction  thereof,  and  afterpayment  of  all  my  just 
debts  and  funeral  expenses,  I  give,  devise,  and  be- 
queath all  the  property  and  estates,  real  and  personal, 
of  which  I  shall  die  seised  and  possessed,  or  entitled 
to  in  manner  aforesaid,  to  and  amongst  all  my  children, 
male  and  female,  share  and  share  alike,  the  proportion 
to  which  each  of  my  sons  shall  be  entitled,  to  be  paid 
on  his  or  their  attaining  his  or  their  age  of  21  years, 
and  the  proportion  to  which  each  of  my  daughters 
shall  be  entitled  to  bo  paid  on  her  or  their  attaining 
her  or  their  age  of  2 1  years  or  marriage,  and  my  will 
is,  that  my  executors  hereinafter  named  shall,  out  of 
my  said  estates,  real  and  personal,  pay  and  apply  a 
suitable  annual  sum  to  and  for  the  maintenance  and 
education  of  my  said  children,  and  also  shall  pay  and 
apply  such  sum  or  sums  of  money  to  and  for  appren- 
ticing any  of  my  said  sons  to  such  business  or  profes- 
sion, or  for  otherwise  advancing  them  in  life  as  my 
said  executors  shall  judge  fit,  such  apprentice  fee,  or 
other  provision,  to  be  deducted  ont  of  the  sum  to 
which  Mich  son,  so  apprenticed  or  provided  for,  shall, 
on  his  coming  of  age,  be  entitled  to  under  this  my 
will ;  and  I  further  will  and  direct  that  the  share  and 
proportion  of  any  or  either  of  my  said  children,  male 
or  female,  who  shall  happen  to  die  before  his  or  their 
attaining  their  respective  ages  of  21  years  or  mar- 
riage, as  aforesaid,  shall  go  to  and  be  equally  divided 
amongst  the  survivors  of  such  children,  share  and 
share  alike."  To  this  will  there  were  two  codicils. 
The  second,  which  was  dated  the  17th  October,  1806, 
was  in  the  form  of  a  letter  addressed  to  his  executors, 
and  was  as  follows: — "Edward  Shaw  and  William 
Carroll — My  dear  friends,  should  it  please  God  that 
you,  or  either  of  you,  should  survive  me,  I  must  beg 
your  attention  to  my  family,  and  to  the  disposal  of 
my  property,  as  I  shall  now  point  out  My  wife's 
marriage  settlement  must  be  paid  in  any  way  she 
wishes,  but  it  is  my  wish  that  it  should  remain  at  in- 
terest for  her  during  her  life,  and  that  she  should  dis- 
use of  it  at  her  death  ad  she  wishes,  which  I  have 
no  doubt  will  be  fairly  amongst  her  children ;  and  in 
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addition  to  this,  I  must  request  of  job  to  pay  her 
£200  a  year  during  sncb  time  as  she  may  remain  a 
widow,  and  no  longer;  and  at  her  marriage  or  death, 
the  sum  vested  to  pay  her  this  sum  yearly,  I  request 
will  be  fairly  divided  amongst  my  surviving  children  ; 
and  I  further  request  that  all  my  household  furniture 
may  be  given  her,  and  that  the  rest  of  my  property 
may  be  disposed  ot,  and,  with  my  property  in  trade, 
may  be  vested  in  such  securities  as  you  may  think 
best,  to  obtain  the  highest  interest  yon  can,  so  as  to 
be  equally  divided,  share  and  share  alike,  amongst  all 
the  children  I  may  leave  behind  me,  to  be  paid  to  them 
on  their  being  of  age,  or  sooner,  if  you  see  it  prudent 
so  to  do,  and  that  eaah  of  these  children  shall,  accord- 
ing to  their  age,  be  chargeable  with  such  sums  as  will 
support  or  educate  them.  I  mean  by  this  that  my 
wife  shall,  as  well  as  any  other,  be  allowed  for  any  of 
the  children  that  may  be  with  her  according  to  your 
judgment. — John  Shaw."  The  testator's  wife  sur- 
vived him,  and  died  in  February,  1861.  Upon  the 
present  petition,  a  question  arose  as  to  the  construc- 
tion of  John  Shaw's  will,  and  the  Master  decided 
that  a  sum  of  5,000&,  which  had  been  set  apart  as  a 
fund  for  the  payment  of  the  200&  a  year  to  the  tes- 
tator's widow,  became  divisible  upon  the  decease  of 
the  testator's  said  widow,  which  occurred  in  Feb* nary, 
1861,  between  the  petitioner,  John  Shaw,  and  the 
respondent,  Eliza  Magill,  in  equal  shares,  they  being 
the  only  children  of  the  testator  who  survived  the 
testator's  widow.  Against  that  order  the  present 
appeal  was  made  by  Richard  Hayes,  who  represented 
the  representatives  of  other  children  of  the  testator, 
who  had  died  in  the  lifetime  of  the  testator's  widow. 
The  appellant's  contention  was,  that  in  lien  of  the 
declaration  in  the  Master's  order,  it  should  be  declared 
that  the  trust  funds,  upon  the  death  of  the  said  testa- 
tor, became  vested  in  all  his  then  surviving  children, 
in  equal  shares,  and  that  the  said  trust  fund,  upon  the 
decease  of  the  said  Grace  Shaw,  became  divisible  in 
equal  shares  between  the  petitioner,  John  Shaw,  the 
respondent,  Eliza  Magill,  and  the  respective  represen- 
tatives of  each  of  the  testator's  deceased  children. 

Warren,  Q.(Z*  and  Exham,  for  the  petitioner, 
in  support  of  the  Master's  order. — The  question 
in  this  case  is  concluded  by  authority.  In  limita- 
tions of  this  description  the  words  of  survivor- 
ship are  always  referred  to  the  period  of  enjoyment. 
The  period  of  division  is  the  deatn  of  the  tenant  for 
Yxfa—Cripps  v.  Welcott  (4th  Mad.,  11);  Neathway 
v.  Reed  (3  De  G.  M  N.  &  Gord.,  18);  Thompson  v. 
Thompson  (7  Jur.,  N.S.,  1263);  Stephens  v.  Gunn 
(18th  Beav.,  590);  Starr  v.  Newberry  (23  Bear., 
436);  Caulfield  v.  Giles  (12  Ir.  Eq.,  427);  Words- 
worth  v.  Wood  (i  H.  of  L.,  153);  White  v.  Baker 
(6  Jur.,  N.S.,  591);  Taylor  v.  Beverley  (1  ColL, 
108);  SpurreUy.  SpurreU  (17  Jur.,  755);  Richard- 
son v.  Robertson  (6  L,l\,  N.S.,  75). 

Chatterton,  Q.C.,  mid  Crosier,  for  the  appellant. — 
We  cannot  resist  the  general  doctrine,  but  it  is  not  ap- 
plicable to  the  facts  of  the  case.  The  question  is  one 
of  intention.  In  this  case  the  survivorship  cannot 
refer  to  the  death  of  the  wife,  because  the  fund  is 
given  to  her  only  until  she  marries. — Elliott  v.  Elliott 
(11  Ir.  Ch.,  482);  Adams  v.  Roberts  (25  Beav., 
658) ;  Re  Bennett's  Trusts  (3  K.  &  J.,  280.) 
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The  Master  of  the  Rolls  said  that,  if  this  was  a 
new  question,  he  thought  there  would  be  a  great  deal 
to  be  said  on  both  rides.  Bnt  Crippa  v.  Wolcott  had 
established  a  principle  which  had  been  followed  over 
and  over  again.  Even  previously  to  the  case  cited 
from  the  Law  Times,  it  was  said  that,  if  the  principle 
was  ever  to  be  questioned,  it  should  be  in  some  Court 
of  Appeal  In  the  early  part  of  the  present  case  he 
had  felt  some  difficulty,  until  he  had  looked  into  the 
case  of  NecBthway  v.  Reed.  But  that  case  decided 
the  question.  He  did  not  think  that  any  length  of 
consideration  would  induce  him  to  overrule  the  Mas- 
ter's order,  as  he  considered  himself  bound  by  autho- 
rity, although  if  the  point  was  'now  raised  for  the 
first  time,  he  thought  a  great  deal  might  be  said  upon 
it  He  should  take  down  upon  his  order  that,  on  the 
authority  of  the  cases,  he  would  uphold  the  Master's 
decision,  and  refuse  the  present  motion  with  costs. 


Court  of  (Queen's  JSriuf). 

[Reported  by  Walter  Bourke,  Eiq.,  BarrUter.at.Law. 3 

TRDrrrr  Term,  1862. 

Brabazon  «.  Potts. — May  30. 

Setting  aside  defence— Common  Law  Procedure  Act, 
1853,  sec.  83. 

This  was  an  action  for  libel  alleged  by  the  first  count 
in  the  summons  and  plaint  to  have  been  published  by 
the  defendant  of  the  plaintiff,  and  in  the  second  count 
to  have  been  so  published  as  a  letter  from  a  corre- 
spondent—damages, £2000.     The  defences,  six  in 
number,  traversed  and  justified  the  allegations.    Fifth 
defence,  as  further  defence  to  the  second  count  of 
summons  and  plaint,  and  as  to  so  much  of  the  words 
therein  set  forth,  that  is  to  say,  the  words  following: 
— "  I  saw  their  (meaning  the  said  evicted  persons) 
receipts  for  the  rent  np  to  the  29th  September  last, 
two  mouths  and  a  half  before  they  were  turned  out  of 
house  and  home  and   their    cabins   pulled  down" 
(meaning  thereby  that  although  the  said  evicted  per- 
sons had  paid  their  rent  up  to  and  for  a  period  within 
two  months  and  a  half  before  the  eviction,  yet  that 
the  plaintiff  wantonly,  harshly,  cruelly,  and  oppres- 
sively evicted  them  from  their  holdings  and  pulled 
down   their  cabins);  that   before  the  printing  and 
publishing  the  said  words  by  the  said  defendant, 
Henry  Coulter,  (the  special  correspondent  of  defen- 
dant) saw  receipts  purporting  to  be  receipts  for  the 
rent  payable  by  the  said  tenants  to  the  said  plain- 
tiff up  to  the  29th  September,  1861,  and  which  re- 
ceipts were  duly  signed  by  the  agent  of  said  plaintiff. 
And  the  said  defendant  avers  that  tne  said  evicted 
persons  did  pay  to  the  plaintiff  before  their  evic- 
tion the  rent  payable  to  him  up  to  the  last  gale  day  to 
which  said  plaintiff  was  entitled.     And  the  said  de- 
fendant avers  that,  under  the  circumstances  aforesaid, 
the  eviction  of  the  said  tenants  from  their  holdings, 
and  the  pulling  down  of  their  cabins  by  the  plain- 
tiff, was  wanton,  harsh,  cruel,  and  oppressive.     And 
the  defendant  says  that  be  did  print  and  publish 
the  said  words  in  the  second  paragraph  set  forth, 
believing  the  same  to  be  true,  as  it  was  lawful  for  him 


J  to  do  for  the  cause  aforesaid.  The  cause  referred  to 
J  was  a  justification  of  the  publication  in  a  previous 
defence,  to  the  effect  that  the  publication  was  true, 
and  illustrated  the  condition  of  the  people  in  that  part 
of  the  west~of  Ireland  as  to  the  insecurity  of  the  te- 
nure of  land  in  Erris. 

Serjeant  Sullivan  (with  him  E.  Beytagh)  moved 
that  the  fifth  defence  be  set  aside,  as  being  framed  so 
as  to  prejudice,  embarrass,  and  delay,  on  the  grounds 
that  it  is  uncertain,  whether  same  is  intended  to  ap- 
ply to  the  whole  or  to  a  part  only  of  the  second  count ; 
1  also  because  the  libel  in  said  couut  avers  that  the  au- 
1  thor  thereof  saw  the  receipts  of  the  evicted  tenants, 
'for  the  rent  up  to  the  29th  of  September,  1661; 
yet  said  defence  only  alleged  that  the  said  author  saw 
''  receipts  purporting  to  be  receipts  for  rent  up  to  29th 
1  September,  1861,  or  that  they  were  only  produced 
and  alleged  by  the  holders  thereof  to  be  such ;  and 
also  that  said  defence  alleges  that  said  evicted  persons 
paid  to  plaintiff  before  their  eviction  the  rent  payable 
to  him  up  to  the  last  gale  day  to  which  plaintiff  was 
entitled,  and  said  fifth  defence  is    consistent  with 
such  averment;  and  the  fact,  as  appears  on  the  third 
and  fonrth  defences,  is  that  the  evicted  parties  had 
ceased  to  be  the  tenants  of  the  plaintiff  on  the  25th 
March,  1861.     Said  fifth  defence  is  therefore  ambi- 
guous, as  it  is  uncertain  whether  said  averment  mean) 
that  said  evicted  parties  had  paid  their  rents  up  to  the 
25th  of  March,  or  the  29th  of  September;  and  for 
the  reasons  aforesaid  the  plaintiff  cannot  safely  take 
issue  on  or  demur  to  said  fifth  defence.     The  sting  of 
the  libel  is,  that  parties  were  evicted  who  had  paid 
their  rent  up  to  the  last  gale  day. 
Charles  H.  Todd  argued  contra. 
Lefbot,  G.J. — This  defence  must  be  amended.    It 
is,  I  will  not  say  as  tricky,  but  certainly  as  embar- 
rassing a  defence  as  I  have  seen.     Let  the  defendant 
amend,  and  let  the  costs  of  the  motion  be  part  of  the 
plaintiff's  costs  in  the  cause. 

The  other  members  of  the  court  concurred. 

Attorneys  for  plaintiff— M*Nevin  and  Whitney. 
Attorney  for  defendant— A.  P.  Todd. 


Errata. — Byrne  v.  Byrne,  ante  page  221,  should  be  Burke 
v.  Burke.  The  reader  will  please  correct  the  head  note  to 
Blake  v.  Nanby,  ante  page  231,  by  reading  •*  liberty  given  to 
reply  and  demur ; "  and  also  the  head-note  to  Trousdale  ▼ 
Sheppard,  ante  page  275,  "  The  witness  to  a  bill  of  sale  was 
therein  described  as  ••  now  of  no  occupation,"  and  this  was  re- 
peated in  the  affidavit  fikd  pursuant  to  the  statute.  The  jury 
found  that  no  better  description  of  his  occupation  could  have 
been  given.  Held— That  the  bill  of  sale  was  valid  as  complying 
with  the  requirements  of  the  Act  in  this  particular. 


Court  of  Common  #Ieas- 

C  Reported  by  J.  Field  Johnston,  Esq.,  BarrUterjtf-LawJ 

Bennett  v.  Scott.— April  30,  May  30,  1862. 

Diversion  of  a  water-course — Jurisdiction — Costs. 

Where*  after  the  jury  have  been  sworn*  the  subject- 
matter  of  the  action  has  been  by  consent  referred  to 
a  few  of  their  number*  with  a  condition  that  the 
finding  of  the  majority  of  them  should  be  conclusii*e 
of  the  questions  pending  between  the  plaintiff  and 
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defendant,  and  the  award  of  the  selected  jurors  has 
not  been  made  untU  subsequently  to  the  assizes,  and 
when  the  judge  before  whom  the  case  came  is  no 
longer  sitting,  the  court,  on  the  grounds  that  there 
has  been  no  trial  within  the  meaning  of  the  97th 
section  of  the  Common  Law  Procedure  Act,  1856, 
will  entertain  an  application  to  have  endorsed  upon 
the  record  a  certificate  that  the  action  was  fit  and 
proper  to  be  tried  in  one  of  the  superior  courts  (re- 
luctantly following  M'Aliater  v.  Callan  (4  Ir.  Jur. 
N.  8.9  4.) 

Where  the  plaintiff  substantially  contends  that  he  had 
a  right  to  have  the  water  of  a  stream  flowing  in  one 
particular  way,  and  the  dejendant  claims  a  right 
to  have  the  same  water  flowing  in  another  particular 
way,  and  the  number  of  witnesses  examined  is 
considerable,  the  court  will  grant  a  certificate  that 
the  cose  was  fit  and  proper  to  be  tried  in  one  of  the 
superior  courts,  the  damages  having  been  assessed 
at  a  sum  not  exceeding  £5. 

Tuts  case  came  before  the  court  upon  motion  by  the 
plaintiff  for  an  order  for  a  certificate  to  be  endorsed 
upon  the  record  that  this  action  was  not  one  which 
eonld  be  tried  in  the  Oivil  Bill  Court;  or  that,  al- 
thongh  within  the  jurisdiction  of  the  Civil  Bill  Court, 
it  nevertheless  was  a  fit  case  to  be  tried  in  one  of  the 
superior  courts;  and  that  the  Taxing  Master  be  di- 
rected to  reconsider  his  taxation,  having  regard  to  the 
order  of  the  court  on  the  motion.  The  first  count 
of  the  summons  and  plaint  complained  that  before 
and  at  the  time  of  the  committing  of  the  grievances 
by  the  defendant  hereafter  named  the  plaintiff  was, 
and  from  thence,  and  hitherto  had  been,  and  still  was 
lawfully  possessed  of  a  certain  mill  and  premises,  with 
the  appurtenances,  near  unto  a  certain  stream  of  water 
running  near  the  said  mill  and  premises;  and  by  the 
side  and  bank  of  which  said  stream  there  then  was, 
and  of  right  ought  to  have  been,  and  still  of  right 
onght  to  be,  a  certain  dam  or  barrier  for  the  purpose 
of  preventing  the  water  of  the  said  stream- from  run- 
ning to  the  said  mill.  That  the  defendant  well  know- 
ing the  premises,  but  contriving  vnd  intending  to  injure 
and  aggrieve  the  plaintiff  theretofore,  to  wit,  on  the  1st 
day  of  December,  1 858,  and  on  divers  other  days  be- 
tween that  and  the  commencement  of  this  suit, 
cut  open,  destroyed,  and  removed  the  said  dam  or 
barrier,  and  thereby  and  otherwise  on  said  days  and 
times  aforesaid  caused  and  procured  divers  large  quan- 
tities of  the  water  in  the  said  stream  to  flow  to  the 
said  mill  of  the  plaintiff  which  would  othorwfee  have 
run  and  flowed  away  from  the  same ;  and  also  caused 
and  procured  quantities  of  the  water  of  said  stream 
to  be  penned  and  forced  back  against  the  wheel  of  the 
plaintiffs  mill,  and  thereby  the  plaintiff  was,  on  those 
several  days  and  times  hindered  and  prevented  from 
working  his  said  mill  so  extensively  and  advantageously 
as  h*  otherwise  would  have  done,  and  had  lost  and 
been  deprived  of  the  profits  and  advantages  which  he 
otherwise  might  and  would  have  derived  and  ac- 
quired from  the  said  mill  to  the  plaintiff's  damage 
of  one  hnndred  pounds.  The  second  count  alleged 
that  the  plaintiff,  was,  before  and  at  the  time 
of  the  committing  of  the  grievances  thereinafter 
mentioned,  and  fiom  thence  thitherto  had  been  and 


still  was  possessed  of  a  certain  close  and  of  a  water- 
mill,  with  the  appurtenances,  situate  respectively  at 
Gortnaclea,  in  the  Queen's  County,  in  which  mill  he 
had  used,  exercised,  and  carried  on,  and  still  of 
right  onght  to  use,  exercise,  and  carry  on  the  trade 
and  business  of  a  miller;  that  the  water  of  a  certain 
stream,  from  time  immemorial,  had  flowed,  and  still  of 
right  ought  to  flow,  in  its  usual  and  regular  course,  or 
its  usual  calm,  moderate,  and  smooth  manner  into  the 
mill  of  the  plaintiff,  and  from  thence  in  its  usual  chan- 
nel ;  that  the  defendant,  well  knowing  the  premises, 
but  contriving  and  intending  to  injure  tip  plaintiff^ 
theretofore,  to  wit,  on  the  1st  day  of  December,  1858, 
and  on  divers  other  days,  between  that  day  and 
the  commencement  of  this  suit,  wrongfully  widened, 
deepened,  and  enlarged  the  bed  or  channel  of  said 
river,  and  kept  and  continued  the  same  widened, 
deepened,  and  enlarged  for  a  long  space  of.  time,  to 
wit,  from  thence,  thitherto,  and  thereby,  unlaw- 
fully and  wrongfully  prevented  the  water  of  the  said 
stream  from  running  and  flowing  along  its  usual  and 
regular  course,  and  in  its  usual  calm,  moderate,  and 
smooth  manner  into  and  past  the  lauds  and  premises 
of  the  plaintiff  as  the  same  otherwise  would  have 
done,  and  thereby  the  water  of  the  stream  ran  and 
flowed  in  a  different  direction  or  channel,  and  with 
much  greater  force  and  increased  violence  and  impe- 
tuosity into  and  against  the  banks  and  premises  of  the 
plaintiff  and  damaged  same;  and  divers  quantities  of 
the  water  of  said  stream  were  penned  and  forced  back 
and  collected  in  great  quantities  against  the  wheel  of 
the  plaintiff's  mill,  whereby  the  plaintiff  was  pre- 
vented from  working  his  mill  to  the  plaintiff's  damage 
of  £100.  The  defendant  pleaded,  with  other  pleas,  to 
the  first  count  of  the  summons  and  plaint,  that  at  the 
time  in  said  plaint  mentioned,  or  any  part  thereof, 
there  was  not  of  right,  nor  of  right  ought  there  to 
have  been,  nor  of  right  ought  there  to  be,  the  said 
dam  or  barrier  in  the  plaint  meutioned  as  alleged. 
The  defendant  pleaded,  secondly,  that  he  was  during 
all  the  time  in  said  plaint  mentioned,  and  still  is, 
seised  in  his  demesne  as  of  fee  of  and  in  certain  closes 
of  land  on  the  bank  of  and  down  the  opposite  side  of 
said  stream  from  plaintiff's  said  premises,  and  next 
adjoining  to  the  said  stream  in  the  plaint  mentioned, 
and  also  entitled  to  one  of  the  banks,  to  wit,  the  left 
bank  and  half  the  bed  of  said  stream ;  and  that  the 
said  dam  or  barrier  in  the  plaint  mentioned  had  been 
wrongfully  erected  and  made,  and  was  at  said  time 
standing  and  being  in  and  across  the  said  stream,  and 
pent  up  the  water  of  said  stream,  and  hindered  the 
said  stream  from  running  and  flowing  in  its  usual  and 
regular  course,  and  with  its  usual  body  and  volume  of 
water,  and  in  manner  as  of  right  it  ought  to  have 
done  and  still  onght  to  do  from  and  by  the  said  lands 
of  the  defendant  Wherefore  the  defendant,  in  order 
to  prevent  the  penning  up  and  obstructing  of  the 
water  of  the  said  stream,  and  to  allow  it  to  ran  and 
flow  in  its  usual  and  regular  course,  and  with  its  usual 
body  and  volume  of  water,  and  in  manner  as  of  right 
it  ought  to  do  from  and  past  the  said  lands  of  the  de- 
fendant without  any  intention  of  injuring  the  said 
plaintiff,  did  cut  open,  destroy,  and  remove  that 
portion  of  said  dam  or  barrier  which  was  so  placed 
and  rested  upon  the  bank  and  bed  of  the  stream 


THE  IRISH  JURIST. 


801 


to  which  defendant  was  bo  entitled,  doing  no  unne- 
cessary damage  thereby  as  he  lawfully  might  for 
the  causes  aforesaid;  and  which  said  cutting  off 
and  removing,  and  no  other,  are  the  grievances  and 
complaints  in  the  1st  count  of  the  said  plaint  men- 
tioned. The  defendant  pleaded,  thirdly,  that  he  was 
before  and  at  the  time  in  plaint  mentioned  seised  in 
his  demesne  as  of  fee  of  and  in  certain  closes  of  land 
on  the  bank  of  and  next  adjoining  to  the  stream  in  the 
plaint  mentioned;  and  that  the  said  dam  or  barrier  in 
plaint  mentioned  had  been  wrongfully  erected  and 
placed  in  and  across  the  said  stream,  and  pent  up  and 
impeded  the  flow  of  the  water  of  the  said  stream,  and 
hindered  the  said  stream  from  running  and  flowing  in 
its  proper  and  nsnal  conise  and  channel,  and  in  its 
usual  manner  as  of  right  it  onght  to  have  done  by 
and  past  the  said  closes  and  lands  of  the  defendant; 
and  that  by  reason  of  the  erection  thereof  the  said 
water  of  the  said  stream  was  prevented  from  flowing 
by  and  past  said  closes  and  lands  as  it  ought  to  have 
done,  and  flowed  in  apoa  and  damaged  the  said  ad- 
joining lands  of  the  said  defendant.  Whereupon  the 
defendant,  in  order  to  relieve  his  said  lands  from  said 
water  so  pent  and  thrown  back,  and  to  have  the  be- 
neficial enjoyment  of  his  said  lands  as  he  theretofore 
had  and  still  of  right  onght  to  have,  cnt  off  and  re- 
moved the  said  portion  of  the  said  dam  or  barrier 
which  was  placed  upon  that  half  of  the  bed  of  the 
said  stream  which  belonged  to  the  defendant,  doing 
no  unnecessary  damage  thereby,  as  he  lawfully  might, 
for  the  reasons  aforesaid;  and  which  said  cutting  off 
and  removing,  and  no  other,  are  the  grievances  com- 
plained of  in  the  said  first  count  of  the  said  plaint. 
The  defendant  pleaded,  fourthly,  that,  save  as  to  so 
much  of  the  first  count  as  complained  of  the  cutting 
off  and  removing  said  dam,  and  thereby  causing 
said  water  to  flow  as  therein  mentioned,  the  defendant 
did  not  cause  or  procure  large  or  any  quantities  of 
water  in  the  said  stream  to  flow  to  the  said  mill ;  nor 
did  he  cause  or  procure  quantities  of  the  water  of  the 
said  stream  to  be  prevented  and  forced  back,  as  in  the 
aaid  first  count  alleged.  The  fifth  defence  was  a 
traverse  of  the  causes  of  action  in  the  second  count 
of  the  summons  and  plaint  The  sixth  defence  stated 
that  for  his  lawful  purposes,  and. without  any  inten- 
tion of  injuring  the  plaintiff,  in  order  to  prevent  the 
penning  np  of  the  water  of  the  said  river,  and  to  al- 
low of  same  running  and  flowing  in  its  usual  and  re- 
gular coarse,  and  with  its  usual  body  and  volume  of 
water,  and  in  manner  as  of  right  it  ought  to  have 
done,  and  still  of  right  ought  to  do  from  and  by  cer- 
tain adjoining  lands  of  the  defendant,  the  defendant 
cnt  open  and  removed  a  certain  dam,  weeds,  and 
atones  and  other  obstructions  which  had  been  wrong- 
fully placed  in  and  across  said  river,  and  a  portion  of 
which  were  placed  and  erected  upon  the  said  lands  of 
the  defendant,  and  thereby  necessarily  somewhat 
widened,  deepened,  and  enlarged  the  bed  or  channel 
of  said  river  beyond  the  width  and  depth  of  said  river 
at  the  time  in  said  second  count  mentioned,  but  not 
beyond  what  had  previously  been,  and  still  of  right 
onght  to  be,  the  width  and  depth  thereof,  as  he  law- 
fully might,  which  said  widening,  deepening,  and  en- 
larging are  the  grievances  complained  of  in  the  said 
second  count.   The  following  were  the  issues; — 1. 


Whether  there  was,  and  of  right  ought  to  have  been, 
and  still  of  right  ought  to  be,  the  dam  or  barrier  as  in 
the  first  count  is  therein  alleged?  2.  Whether  the 
second  defence  is  true  in  substance  and  in  fact?  3. 
Whether  the  third  defence  is  true  in  substance  and  in 
fact?  4.  Whether  the  defendant  caused  or  procured 
large  or  any  quantities  of  water  of  the  stream  to  flow 
to  the  said  mill,  or  penned  or  forced  back  the  same  as 
in  first  count  alleged?  5.  Whether  the  defendant 
widened,  deepened  or  enlarged  the  bed  or  channel  of 
said  river  as  in  the  second  count  is  alleged?  6. 
Whether  the  sixth  defence  is  true  in  substance  and  in 
fact?  At  the  trial  at  Maryborough,  before  Lefroy, 
0.  J.,  it  was  agreed  that  the  issues  should  be  left  to 
three  of  the  jury,  to  be  selected  by  lot;  and  that  the 
opinion  of  the  majority  of  the  three  should  be  taken 
to  be  the  verdict  of  the  jury.  The  first  award  made 
by  them  was  not  precise,  and  the  case  was  remitted  to 
the  three  jurors  a  second  time.  They  ultimately  found 
the  three  first  issues  in  favor  of  the  defendant,  and  the 
three  last  in  the  plaintiff's  favor;  and  they  assessed 
the  plaintiff's  damages  at  £2  10s. 

Ball,  Q.C.  (with  him  Levinge),  in  support  of  the 
motion,  relied  on  McAllister  v.  Caftan  (4  Jr.  Jur., 
N.S.,  4).  In  the  present  case  there  was  no  opportu- 
nity for  the  judge  to  have  certified;  the  facts  were 
not  opened  to  him. 

M'Donogh,  Q.C.  (with  him  Martin)  for  the  defen- 
dant, opposed  the  motion.  This  question  has  been 
formally  decided  in  our  favcur  over  and  over  again. 
There  is  no  affidavit  of  facts  on  the  other  side,  but  I 
will  assume  them  to  be  as  stated;  and  the  sixth 
defence  does  not  necessarily  involve  a  question  of 
right  or  title.  Where  there  has  been  a  trial,  the 
judge  must  certify  at  the  trial,  and  before  verdict 
[Monahan,  C.J. — I  never  heard  of  the  application 
being  made  before  verdict]  The  97th  section  of  the 
Common  Law  Procedure  Act,  1856,  is  free  from 
ambiguity.  Was  there  a  trial  here?  If  so,  it  is  the 
judge  who  must  certify:  Brophy  v.  Jones  (8  Ir.  Com. 
Law  Rep.,  240).  Pigot,  G.B.,  in  giving  judgment, 
jays — "  The  words  of  the  statute  are  brief,  simple, 
and  clear;  they  are — *  unless  at  the  trial  of  such  cause 
the  judge  shall  certify.'  "  Cooper  v.  Pegg  (16  C.B., 
264)  was  an  action  upon  the  case  for  an  injury  to  the 
plaintiff's  reversion  by  making  a  drain  into  his  pre- 
mises, and  was  referred  to  an  arbitrator,  who  was 
empowered  to  direct  a  verdict  for  the  plaintiff  or  the 
defendant,  as  he  should  think  proper,  and  who  was  to 
have  all  the  same  powers  as  the  court,  or  a  judge 
sitting  at  nisi  prius;  the  costs  of  the  suit  were  to 
abide  the  event  of  the  award,  and  the  costs  of  the 
reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.  The  arbitrator  determined  all  the  issues 
in  the  plaintiff's  favour,  except  the  first,  and  as  to  so 
much  of  the  first  issue  as  related  to  the  causing  a 
certain  opening  and  entrance  to  be  made  by  the  de- 
fendant into  the  drain  or  sewer  mentioned  in  the 
declaration,  he  determined  the  same  in  the  defendant's 
favour;  and  as  to  the  residue  of  the  first  issue,  he 
determined  the  same  in  the  plaintiff's  favour,  and 
ordered  that  the  verdict  for  the  plaintiff  should  stand, 
but  that  the  damages  should  be  reduced  to  the  sum 
of  one  farthing.  The  postea  was  made  up  in  confor- 
mity with  this,  but  it  concluded  thus — "  and  they 
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assess  the  claim  of  the  plaintiff,  over  and  above'  his 
costs  of  suit,  to  one  farthing,  and  for  those  costs,  to 
40s."  The  arbitrator  bad  not  certified,  and  the  court, 
on  motion,  expunged  the  words  "  and  for  those  costs, 
to  40s."  [Christian,  J. — It  does  not  appear,  that  if 
a  certificate  had  been  asked  for  in  that  case,  it  would 
not  have  been  given.]  It  is  a  hard  case  when  a 
defendant  has  a  number  of  issues  found  iu  his  favour, 
and  only  £2  10s.  damages  assessed  against  him,  that 
he  should  have  to  pay  the  costs  of  this  arbitration. 
[Christian*  J. — The  question  appears  to  me  to  be 
this,  had  the  Chief  Justice  the  power  to  make  the 
order  at  the  trial?  If  he  had,  I  think  we  have  not; 
if  he  had  not,  I  am  clear  we  have.]  That  is  answered 
by  the  way  in  which  Griffiths  v.  Thomas  (4  D.  &  L., 
1 09)  is  distinguished,  in  the  case  last  cited.  At  p. 
274,  Jervis,  C.J.,  in  giving  judgment,  says — "There 
the  ref  rence  took  place  before  the  cause  was  at  issue; 
here,  the  reference  is  to  an  arbitrator,  in  substitution 
for  a  jury.  The  plaintiff  has  recovered,  if  at  all,  one 
farthing  by  the  verdict  of  a  jury — by  the  direction  of 
an  arbitrator  on  behalf  of  I  he  j  ury.  The  assessment  of 
40s.  costs  would  be  error,  without  a  certificate.  The 
defendant  is  entitled  to  have  the  postea  set  right" 
Burgess  v.  The  Guardians  of  the  Mitchelstoum  Union 
(4  Ir.  Com.  Law  Rep.,  566)  decided  that  an  applica- 
tion to  set  aside  an  award  uuder  the  same  circum- 
stances as  here,  should  be  made  within  the  first  four 
days  of  the  ensuiug  term,  so  treating  it  as  a  trial. 
Reid  v.  Ashby  (13  C.  B.,  897);  Wigens  v.  Cook  (6 
Com.  Bench,  N.S.,  784),  is  the  last  case  on  the  sub* 
joct.  In  McAllister  v.  Callan,  it  was  urged,  on  both 
sides,  that  there  had  been  no  trial.  The  case  was 
surrendered  by  the  counsel  Where  the  trial  is  with- 
drawn from  the  judge,  the  power  to  do  what  is  here 
asked  for  ought  to  be  transferred  to  the  arbitrators. 
[Christian,  J. — I  would  test  the  question,  was  this  a 
trial?  by  the  other  question,  could  the  Chief  Justice, 
in  this  instance,  havo  given  the  certificate  if  asked 
for?]  Undoubtedly  he  could.  [Keogh,  J* — It  ap- 
pears to  me  the  judge  had  all  the  materials  before 
him  that  we  have.  Monahan,  C.J. — It  is  clear,  tbatt 
if  this  was  a  trial  within  the  meaning  of  the  Act,  we* 
have   not  jurisdiction.] 

At  this  stage  of  the  argument,  the  Chief  Justice's 
Registrar  was  sent  for,  and,  on  inquiry  from  him, 
it  was  ascertained  tnat  the  issue  paper  had  not  been 
signed  by  the  foremau  of  the  jury. 

Martin — When  the  sixth  issue  was  found  against 
us,  it  seemed  immaterial  how  the  findings  were  en- 
tered up ;  but  upon  the  pleadings  the  question  of  title 
does  not  appear.  The  22  &  23  Chas.  II.,  c.  9,  en- 
acted, that  in  all  actions  of  trespass,  assault  and 
battery,  and  other  personal  actions,  wherein  the  judge 
at  the  trial  of  the  cause,  shall  not  find  and  certify, 
under  his  hand,  upon  the  back  of  the  record,  that  an 
assault  and  battery  was  sufficiently  proved  by  the 
plaintiff  against  the  defendant,  or  that  the  freehold  or 
title  of  the  land  mentioned  in  the  plaintiff's  declaration 
was  chiefly  in  qnestiou,  the  plaintiff  in  such  action,  in 
case  the  jury  shall  find  the  damages  to  be  under  the 
value  of  forty  shillings,  shall  not  recover  or  obtain 
more  costs  of  suit  thau  the  damages  so  found  shall 
amount  unto.  That  section  governed  Ward  v.  Mai 
Under  (5  Ea*t,  4*3).     Can  this  jurisdiction  be  exer- 


cised when  the  merits  do  not  appear,  save  so  far  as 
the  pleadings  reveal  them? — Perry  v.  Dunn  ( 1 2  Law 
Journal  Q.  B.,  N  S,  351).  And  if  the  merits  in 
this  case  were  gone  into,  I  am  sure  the  court  would 
not  hold  it  to  be  a  case  for  a  certificate.  [Monahan, 
CJ. — The  serious  question  is,  was  there  a  trial  here 
within  the  intent  and  meaning  of  this  Act  of  Parlia- 
ment? If  there  was,  we  have  no  power  to  make  the 
order.]  I  will  shortly  refer  to  the  record.  [Monahan, 
CJ. — The  record  is  with  you,  for  it  is  made  np  as  if 
the  case  was  tried  before  the  Chief  Justice.] — Arm- 
strong v.  Dwyer  (8  Ir.  Jur.,  296). 

Leoinge*  in  reply. — There  was  no  trial  here,  and 
the  judge  could  not  have  certified,  nor  could  he  do  it 
now.  The  first  count  charges  that  we  were  entitled 
to  a  dam,  and  that  the  defendant  took  it  down,  and, 
because  we  were  only  entitled  to  a  portion  of  the  dam, 
the  arbitrators,  under  the  direction  of  Sergeant  Sulli- 
van, found  against  us  on  the  first  issue.  Bnt  the 
three  were  unanimous  that  the  defendant  should  le- 
store  eighteen  inches  of  the  dam.  There  was  then  a 
question  of  title.  The  present  question  relates  to  the 
construction  of  the  Act,  as  to  who  shall  give  the 
certificate.  In  Brophy  v.  Jones,  the  whole  process 
of  a  trial  was  gone  through.  In  Cooper  v.  Pegg,  and 
in  Wigens  v.  Cook,  the  power  to  certify  was  reserved 
to  the  arbitrator.  Similarly  in  Reid  v.  Ashby.  There 
was  no  such  power  given  to  the  arbitrators  here,  and 
the  distinction  is  this,  that  the  courts  in  England  have 
no  power  to  grant  the  certificate  :  13  &  14  Via,  c. 
61,  ss.  1 1,  12;  15  &  16  Vic.,  c  54,  s.  4.  [Monahan, 
C.J. — Was  there  power  to  give  the  certificate  conferred 
by  the  Acts  which  governed  the  English  cases  cited  by 
Mr.  Macdonagh?]  In  the  Amended  acts  there  was, 
bnt  not  in  the  original  Acts.  [Christian,  •/. — This 
is  a  question  which  can  be  more  easily  answered — 
was  any  such  power  snggosted  in  the  arguments?] 
There  was  not.  In  McAllister  v.  Calian  there  was 
no  trial  Nor  was  the  case  surrendered,  as  it  has 
been  represented.  [Monahan,  CJ. — Most  likely  the 
expression,  "  there  was  no  trial,"  was  used  by  the 
court,  and  not  by  the  counsel]  The  present  case  is 
stronger  than  McAllister  v.  Calian,  by  reason  of  the 
delays  in  the  award.  Whim  could  the  jndge  have 
given  the  certificate?  It  has  been  ruled  that,  "  at  the 
trial"  must  be  construed  most  strictly.  [Christian, 
J. — Where  will  you  draw  the  line  as  to  there  being  or 
not  being  a  trial  ?  Suppose  a  case  partly  heard  and  then 
referred,  would  you  say  there  was  no  trial?]  I  would. 
[Christian,  J. — We  are  opeu  to  question  the  propriety 
of  tne  decision  in  the  Queeu's  Bench.]  How  could  three 
country  gentlemen  decide  if  this  was  a  case  fit  to  be 
tried  in  a  superior  court?  The  power  of  bo  decidiug 
was  most  properly  left  out.  [Monahan,  C.J- — Most 
properly,  if  this  court  has  the  jurisdiction;  if  not,  it  is 
unfortunate  that  some  arrangement  was  not  made  by 
conseut]  [Ball,  J, — I  recollect  trying  two  cross- 
actions,  in  which  verdicts  were  had  for  the  plaintiff 
in  both,  with  a  farthing  damages;  and,  some  days 
afterwards,  I  was  applied  to  to  certify  in  both ;  ulti- 
mately 1  declined  to  do  it  iu  either,  on  the  grounds 
that  I  had  uo  jurisdiction,  no  more  than  if  1  had  been 
applied  to  two  months  afteward*.  Whether  I  was 
right  or  wrong,  the  parties  both  acquiesced.]  And 
for  this  reason,  probably,  because  they  set  off  the 
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costs  of  obtaimngi  the  one  farthing  against  the  costs 
of  obtaining  the  other  farthing. 

Cur.  adv.  vutt. 

May  12 — Monahan,  C.J. — The  facts  of  this  case, 
as  they  appear,  partly  on  the  pleadings,  partly  on 
order,  and  on  the  affidavit,  and,  indeed,  partly  from 
the  statements  made  by  the  Chief  Justice's  Registrar 
in  court,  are  these.  An  action  was  brongbt  for  the 
diversion  of  a  water-course,  and  the  jury  having  been 
sworn,  the  case  was  referred  to  three  of  the  jurors, 
the  names  of  all  having  been  put  in  a  hat,  and  three 
selected.  The  decision  of  two  was  to  bind  the  third. 
The  award  first  made  was  not  precise,  and  the  case 
was  again  remitted  What  the  exact  terms  of  the 
first  award  were  I  have  forgotten,  but  the  result  was 
a  motion  to  this  court,  and  the  case  again  went  before 
them.  Some  of  the  issues  were  found  for  the  defen- 
dant, those  so  found  being  found  by  the  entire  three. 
Other*  were  found  for  the  plaintiff,  and  judgment  was, 
at  last,  marked  for  £2  10s.  The  parties  appear  to 
have  then  gone  before  the  taxing  officer,  who,  of  course, 
decided  that  he  could  not  tax.  The  defendant's  coun- 
sel have  contended  that  the  court  has  no  jurisdiction 
to  give  the  certificate  sought  for;  that  there  has  been, 
in  fact,  a  trial,  and,  therefore,  that  none  but  the  judge 
who  tried  the  action  is  competent  to  give  the  certifi- 
cate. The  plaintiff's  counsel  contend  that  there  has 
been  virtually  no  trial.  The  first  question  is,  whether 
this  was  a  case  in  which  the  Chief  Justice  could,  or 
ought  to,  have  given  the  certificate.  This  turns  on 
the  97th  section  of  the  Common  Law  Procedure  Act, 
1856.  |"  His  Lordship  read  the  section,  and  com- 
mented on  the  words  "  at  the  trial."]  It  has  been 
said  that  the  judge  might  have  certified  before,  but, 
nntii  he  knows  the  findings  of  the  jury,  it  is  impossible 
for  htm  to  do  so.  I  am  certain  the  judge  never  could 
certify,  until  he  knew  what  the  findings  were  Brophy 
v.  Jones  has  decided  he  must  give  the  certificate  at 
the  trial.  A  very  serious  question  remains,  whether 
this  is  a  proper  case  for  a  certificate  at  all  It  appears 
further,  that  the  parties  did  not  intend  the  issues  to 
be  given  or  decided  at  once.  The  award  was  not 
made  for  six  months.  It  is  asked,  why  did  not  the 
plaintiff  give  to  the  arbitrators  the  power  to  certify? 
It  is  answered,  that  he  might  not  wish  to  entrust  such 
power  to  country  gentlemen.  We  cannot  give  costs 
unless  we  are  able  to  say  there  is  jurisdiction.  I 
again,  therefore,  revert  to  the  main  question,  has 
there  been  a  trial  in  the  present  case?  I  confess  my 
own  impression  to  be,  that  the  Legislature  contem- 
plated, in  this  section,  the  case  of  a  trial  before  a 
judge.  McAllister  v.  CaUan  is,  however,  every  way 
similar.  There  the  Queen's  Bench  decided  there  was 
no  trial  Are  we  at  liberty  to  go  contrary  to  that? 
In  Cooper  v.  Pegg,  there  was  a  verdict  taken,  and 
the  qnestion  there  was,  was  the  plaintiff  entitled  ex 
debito  justitUB.  Possibly,  if  no  decision  had  been 
given  on  the  subject,  I  might  have  yielded  to  the 
forcible  arguments  brought  forward  by  the  defendant's 
counsel,  and  decided  d  fferently.  But  the  Court  of 
Queen's  Bench  has  decided  this  question  with  the 
Act  of  Parliament  before  them,  and  we  must  abide 
by  that  decision.  One  court  should  not  interfere 
with  the  decision  of  another  of  co-ordinate  jurisdiction, 


and  the  more  especially  as,  perchance,  parties  may 
have  acted  on  the  faith  of  such  decision. 

Ball,  J. — I  concur.  If  the  case  were  res  Integra, 
I  should  entertain  great  doubt;  indeed,  I  know  not 
what  my  decision  might  be ;  possibly,  different  from 
what  it  is  at  present. 

Christian,  J. — In  assenting,  I  do  so  solely  on  the 
authority  of  M* A  Miter  v.  CaUan.  I  look  upon  that 
as  a  decision  of  the  Court  of  Queen's  Bench,  though, 
I  admit,  the  case  appears  not  to  have  been  argued, 
nor  the  authorities  referred  to,  so  far  as  I  can  judge 
from  the  report  I  feel  bound  to  add  that,  if  1  con- 
sidered the  question  was  still  open  for  my  decision,  I 
should  decide  differently,  having  regard  to  the  authori- 
ties cited.  I  allude  especially  to  those  in  13  and  16 
Com.  Bench;  for,  though  these  are  not  precise  au- 
thorities on  the  point,  yet,  to  me  they  appear  clearly 
to  show  that  what  has  taken  place  is  equivalent  to  a 
trial,  within  the  meaning  of  the  97th  section.  Let  it 
be  understood  that  the  decision  of  the  court  only  goes 
to  this,  that  the  present  case  comes  within  the  97th 
section. 

It  was  then  directed  by  the  court  that  the  motion 
should  stand  over  till  the  first  day  of  the  next  term ; 
the  defendant  to  consider  that  the  court  had  decided 
they  had  jurisdiction  to  entertain  the  question,  and 
the  argument  to  bo  confined  to  the  fitness  of  the  case 
for  a  certificate. 

May  30 Ball,  Q.C  (with  him  Levinge)  for  the 

plaintiff. — Napier's  Practice  of  the  Civil  Bill  Courts 
contains  the  cases  in  which  the  Civil  Bill  jurisdiction 
is  ousted.  The  words  "  as  it  ought  to  flow,"  must 
occur  in  every  plaint  concerning  the  diversion  of  a 
water-course.  The  sixth  plea  asserts  a  right,  and  so 
the  case  is  still  stronger:  Orr  v.  CahUl  (  1  Crawf.  & 
Dix.,  566).  The  defendant's  affidavit  only  goes  to 
show  that  the  case  was  a  very  difficult  one.  Sergeant 
Sullivan  directed  a  finding  against  ns  on  the  first 
connt,  because  the  whole  dam  was  not  the  plaintiff's. 
Even  if  this  case  could  have  been  tned  in  the  Civil 
Bill  Court,  it  was  not  a  case  to  be  so  tried  from  its 
magnitude. 

Macdonaght  Q.C.  (with  him  Martin)  contra. — 
The  only  question  of  title  in  the  case  has  been  fonnd 
for  us.  The  first  three  issues  were  found  in  our  favor, 
and  they  involve  the  question  of  title.  The  243rd 
section  of  the  Common  Law  Procedure  Act,  1853, 
and  the  10'ird  general  order,  should  be  taken  into 
consideration  along  with  the  97th  section  of  the  Com- 
mon Law  Procedure  Act,  1856.  Did  the  dam  exist 
as  of  right?  was  the  whole  question.  A  subordinate 
one  involved  in  that  was,  whether  the  flow  of  the  gal- 
ley commenced  at  a  certain  point  The  rest  was  tres- 
pass, not  title;  and  trespasses  are  commonly  tried  in 
the  Civil  Bill  Court.  The  judge  of  that  court  is  not 
to  refuse  to  try  a  question  of  a  water-course,  but 
if  he  finds  a  question  of  title  arising  he  is  to  stay  his 
hand. 

Monahan,  C.J. — On  the  second  count  of  this  sum- 
mons and  plaint  the  point  substantially  made  is  this— 
the  plaintiff  had  a  right  to  have  the  water  of  a  river  that 
flowing  in  a  particular  way.  The  defendant  pleads 
that  he  had  a  right  to  have  the  water  flowing  in  a 
particular  way.  We  are  of  opinion  that  the  certificate 
must  be  given*    I  think  it  itery  doubtful  if  an  assist- 
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ant- barrister  or  a  judge  on  appeal  could  have  tried 
this  question  at  all,  bat  that  point  we  need  not  decide. 
When  we  see  the  number  of  witnesses,  &c,  we  come 
to  the  opinion  that  the  case  was  a  fit  one  to  be  tried 
before  a  judge  and  jury.  The  jury  have  found  that 
the  defendant  lowered  the  bed  of  the  river  below  the 
level  at  which  the  plaintiff  had  a  right  to  have  it  flow- 
ing. We  say  nothing  as  to  whether  the  costs  are  to 
be  half  costs  or  fall  costs. 

Rule  accordingly. 

Notb. — The  97th  section  of.  the  Common  Law  Procedure 
Act,  1856,  enacts  that  '•  if  in  any  action  of  contract  brought 
after  the  commencement  of  this  Act  in  the  superior  courts 
(save  for  breach  of  promise  of  marriage},  when  the  parties 
reside  within  the  jurisdiction  of  the  Civil  Bill  Court  of  the 
county  in  which  the  cause  of  action  has,  arisen,  the  plaintiff 
shall  recover,  exclusive  of  costs,  a  sum  less  than  twenty 
pounds,  or  in  any  action  for  any  wrong  or  injury  disconnected 
with  contract  (not  being  for  replevin,  slander,  libel,  malicious 
prosecution,  seduction,  or  criminal  conversation),  a  sum  not  ex- 
ceeding five  pounds,  the  plaintiff  in  any  such  action  shall  not  be 
entitled  to  any  costs,  unless  at  the  trial  of  such  cause  the  judge 
shall  certify  on  the  back  of  the  record,  either  that  the  case 
was  one  which  conld  not  be  tried  in  the  Civil  Bill  Court,  or 
that,  although  within  the  inrisdiction  of  the  Civil  Bill  Court, 
it  nevertheless  was  a  fit  ease  to  be  tried  in  one  of  such  supe- 
rior courts,  or  (in  case  there  shall  be  no  trial)  unless  the  court 
or  a  judge  shall  on  motion  make  an  order  to  the  like  effect ; 
and  in  case  there  shall  be  no  such  certificate  or  order,  it  shall 
not  be  necessary  to  enter  any  suggestion  on  the  record  to  de- 
prive such  plaintiff  of  ootU." 


Court  of  Criminal  appeal- 

[Reported  by  A.  D.  M'Guttr,  EiqM  Barrister.at:Law J 

Queen  v.  Williams. 

[Before  the  Chief  Justice  with  Justices  O'Brien, 

Kkooh,   Fitzgerald  and  Barons  Fitzgerald 

and  Deast.] 

Under  the  24  o>  25  Vic  c.  97  a.  51,  evidence  of  dam- 
age committed  at  several  times,  in  the  aggregate,' but 
not  at  any  one  time  exceeding  £5,  will  not  sustain 
an  indictment 

This  case  was  reserved  by  Mr.  Justice  Christian  from 
the  last  Spring  Assizes  at  Derry.  The  prisoner  was 
indicted  under  the  24  &  25  Vic.  c.  97  s.  51.  The 
indictment  contained  three  counts,  1st,  for  malicious 
damage  to  real  and  personal  property,  exceeding  in 
value  £5.  2nd,  to  personal  property  only ;  and  3rd, 
to  real  property  only.  The  evidence  shewed  that  on 
two  following  days  damage  was  committed  exceed- 
ing in  amount  of  value  £5. 

Mr.  Irvine,  for  the  prisoner  submitted,  that  the  in- 
dictment was  not  sustained,  it  not  being  proved  that 
damage  exceeding  £5  was  dono  at  any  one  time,  and 
cited  Rex  v.  Petrie  (1  Leach  297);  R.  v.  Jones  (4 
C.&P.  217). 

Solicitor -General  (with  him  J.  Richardson) — This 
is  but  one  indictment  with  different  connts.  There  is 
only  one  single  malicious  purpose  as  shewn  by  several 
malicious  acts  following  one  another:  in  the  case  in 
Leach,  the  acts  were  distinct. 

Lefrot,  C.J. — At  first  sight  we  had  some  doubts 
in  this  case,  but  on  consideration,  we  are  all  of  opinion 
the  conviction  is  bad. 


[Before  Eleven  of  the  Judges,  *all,  J.,  being 
absent.] 

Queen  v.  Mullen. 

To  the  deposition  of  a  marksman,  the  Petty  Sessions' 
clerk  attached  the  prisoner's  name,  so  that  it  ap- 
peared to  have  been  signed  by  the  prisoner's  mark* 
Held,  that  this  deposition  was  properly  received  m 
evidence  against  the  prisoner. 

The  prisoner  in  this  case  had  been  tried,  at  Sligo,  for 
manslaughter,  the  question,  now  to  be  decided,  arose 
under  the  14  &  15  Vic  c.  93  s.  14,  as  to  the  admis- 
sibility of  the  deposition  of  the  deceased.  This  de- 
position purported  to  have  been  made  by  the  deceased 
in  the  presence  of  the  prisoner,  and  was  signed  by 
him  (the  deceased)  with  a  cross  (+),  he  being  a 
marksman.  Bj  mistake,  the  clerk  wrote  the  pri- 
soner's name  to  the  mark,  so  that  it  prima  Jade  ap- 
peared to  be  the  deposition  of  the  prisoner,  accusing 
himselC  and  was  in  the  following  form : — 
James^Brennan, } 

Complainant,  f    Petty  Sessions  District  of  Sligo. 
Peter     Mullen,  f~ 

Defendant     }    County  of  Sligo. 

Deposition  of  James  Brennan, — 
Taken  in  the  presence  and  hearing  of  Peter  Mullen, 
who  stands  charged,  that  he  at  Thomas-street,  in  the 
town  of  Sligo,  on  the  night  of  the  30th  of  Novem- 
ber, 1861,  stabbed  in  the  side  the  complainant  The 
deponent  saith  on  his  oath,  that  last  night  about 
eleven  o'clock,  at  Scandans,  as  I  was  walking  down 
the  street  to  go  over  the  bridge,  I  met  Smith  the  cul- 
ler and  that  boy  that  I  now  see  before  me.  Some  of 
the  two  tripped  me,  I  did  not  fall,  immediately  after 
I  was  tripped,  this  boy  that  I  now  see  before  me, 
stuck  me  with  a  knife  in  the  ribs  on  the  left  side,  we 
had  no  words  before  he  stuck  me,  he  was  drnnk  at 
the  time — I  don't  know  bis  name — I  often  saw  him 
before  he  lived  at  Higgins.  When  I  was  stuck  Iran 
down  to  the  hotel.  Smith  the  cutler  did  not  do  any- 
thing to  me  but  to  the  best  of  my  opinion,  he  struck 
me  twice  before  I  was  stuck,  bnt  I  cannot  swear  posi- 
tively, I  have  no  more  to  say. 

And  the  said  deponent  binds  himself  to  attend  at 
on  the  to  piosecute  the  said 

Peter  Mullen,  for  the  said  offence,  when  called  on,  or 
otherwise  to  forfeit  to  the  Crown  the  sum  of  £10. 
(Signed,)  Peter  +  Mullen,  Informant 
(his  mark.) 

Taken  before  me,  this  1st  day  of  December,  in  the 
year  Eighteen  hundred  and  sixty  one,  at  Sligo,  in  the 
said  county. 

(Signed,)  Wh.  B.  Starkte, 

Justice  of  Peace  for  said  County. 

I  certify  that  the  above  is  a  true  copy  of  the  ori- 
ginal. 

William  Clanct, 

Clerk  of  Grown,  Co.  Sligo. 

It  will  be  seen  the  recognizance  entered  into,  by  the 
deceased  complainant,  to  appear  and  prosecute,  was 
inserted  before  the  mark. 

G.  0.  Malley,  for  the  prisoner— contended  that  ad* 
.mitting  a  deposition  would  be  good,  in  some  cases*  if 
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signed  by  a  mark,  as  oral  testimony  might  then  be 
admitted  to  prove  who  made  the  mark;  bat  this  goes 
further,  and  would  require  oral  testimony  to  explain  a 
patent  ambiguity,  as  it  purports  to  be  signed  by  ano- 
ther. Several  cases,  on  the  execution  of  wills  and 
contracts,  under  the  Statute  of  Frauds,  may  be  cited 
for  the  former  proposition,  such  as  In  Be  Bedding, 
(14  Jur.  1052);  In  Re  Glover  (11  Jur.  1028);  In 
Re  Savoy  (5  Jur.  1042);  In  Re  Fleming  (2  Leach 
CO.  854);  King  v.  Lambe  (2  Leach  552);  Schneider 
v.  N orris  (2  Maule  k  Selwin,  286);  Johnson  v. 
Dodgson  (2  Mee  &  Welsby,  653) ;  Hubert  v.  Turner 
(4  Scott,  N.  R.  486).  But  in  the  cases  on  wills,  the 
statute  required  the  signature  to  be  by  the  direction 
of  the  testator,  which  direction,  if  proved,  rendered 
the  signature  itself  immaterial.  But  there  is  no  case 
where  the  name  signed,  is  the  name  of  some  other 
than  the  witness  signing.  [Hayes,  J \ — The  mistake 
here  appears  to  have  been  made  by  the  person  who 
wrote  the  name,  and  not  by  the  deponent,  his  busi- 
ness was  done  when  he  put  his  mark,]  There  was 
the  further  point,  that  if  it  was  a  signature  at  all,  it 
was  a  signature  to  the  recognizance,  and  not  to  the 
deposition,  which  was  a  distinct  document,  (in  this 
case)  wrongly  joined  to  the  recognizance,  the  latter 
being  the  only  part  intended  to  be  signed  by  the  de- 
ceased. 

The  Solicitor- General  (with  him  Concannon)  con- 
tra— The  document  was  complete  when  the  deceased 
pnt  his  mark  to  it,  it  does  not  matter  whether  the 
clerk  pdl  the  prisoner's  name  or  what  name.  [Chris- 
tian, J. — The  document  purports  to  be  signed  by  ano- 
ther. The  question  appears  to  me  to  be,  can  the 
Crown  give  parol  evidence?  That  it  was  not  that 
other  person's  signature.]  That  is  the  only  question. 
(  The  Chief  Justice — All  the  mandatory  provisions  of 
the  Act  would  appear  to  have  b^en  fulfilled,  but  not 
the  directory,  this  is  only  to  be  signed,  if  be  will.] 
'1 u  at  is  so  in  the  form  given  in  the  schedule.  This 
document  was  signed  by  a  mark,  and  that  signature 
cannot  be  vitiated  by  what  another  person  wrote.  In 
JReAnneAshmore  (3  Curtis  756) ;  Baker  v.  Dening  (8 
Ad.  &  Ellis  94). 

Cur.  adv.  vulL 

June  11 — Lefrot,  C.  J. — The  question  reserved 
in  this  case,  was  whether  the  deposition  was  properly 
received  at  the  trial.  It  appeared  to  the  court  to  be 
a  ease  of  each  importance,  that  it  was  reserved  for 
the  twelve  Judges,  and  we  nre  all  of  opinion  that  this 
deposition  was  properly  received  at  the  trial,  we  have 
come  to  this  conclusion  by  different  views  on  the  se- 
veral points,  bnt  not  in  such  a  preponderance  on  any 
one  point  as  to  render  it  of  importance  to  the  public, 
that  we  should  give  any  further  grounds  of  judgment. 
The  conviction  must  therefore  be  affirmed. 


Court  of  ^rotate* 

Reported  by  W.  B.  Miller,  &q.,  LL.D„  Burittar.at.La*. 

Hurst  v.  Campbell. — June  19* 
New  trial — Judge's  certificate  approving  of  verdict — 
Verdict  against  weight  of  evidence — Peculiar  posi- 
tion of  the  parties — Costs. 
A. creditor  of  A,  who  was  the  heir-it-law  and  sole 


next  of  kin  of  the  deceased,  relied  on  a  will  of  the 
deceased  dated  in  Oct.  1853,  which  gave  A.  all  the 
property  of  the  deceased.    B.,  the  son  of  A.,  relied  . 
on  a  will  of  December*  1853,  which  gave  B.  all  the 
property.     The  plaintiff  {the  creditor)  replied  that 
the  wUl  dated  in  Oct.,  1853,  was  in  fact  executed 
after  the  will  of  Dec,  1854;  and  he  also  disputed 
the  signature  of  the  deceased  to  the  will  of  December, 
1854.     The  case  was  twice  tried  at  Belfast.    No 
verdict  was  had  at  the  1st  trial;  and  at  the  2nd 
both  wills  were  condemned,  and  the  judge  certi- 
fied Uiat  he  was  not  dissatisfied  with  the  verdict.    On 
showing  cause  against  a  conditional  order  for  a  new 
trial,  Held,  that  the  verdict  was  not  so  satisfac- 
tory upon  the  evidence  as  that  final  judgment  should 
be  entered  on  it;  and  also,  as  Hie  parties  were  by 
the  verdict  placed  on  unequal  terms,  viz.,  the  plain- 
tiff as  a  creditor  of  the  heir-at-law  and  sole  next  of 
kin,  being  in  as  favorable  a  position  as  if  his  will 
had  been  established,  while  B.^s  right,  if  any,  would 
be  for  ever  concluded,  that  there  ought  to  be  a 
new  trial,  notwithstanding  the  certificate  of  the  judge 
who  tried  the  case  that  he  was  not  dissatisfied  with 
the  verdict    The  costs  of  the  former  trials  reserved. 
This  was  a  motion  on  the  part  of  the  plaintiff  show- 
ing cause  against  a  conditional  order  obtained  by  the 
intervenient  to  set  aside  a  verdict  had  at  the  last 
Spring  Assizes  at  Belfast    The  suit  arose  out  of  pro- 
ceedings in  the  Landed  Estates  Court  for  the  sale  of 
the  estates  of  James  Taylor  Campbell     The  facts  are 
detailed  in  the  judgment  of  the  court. 

Samuel  Ferguson,  Q.C.,  aud  Cosby,  for  the  plain- 
tiff, cited  BusheWs  case  (Vaugh.   150);  Lush.  Pr., 
490;  Honeyman  v.  Lewis  (23  L.  J.,  N.  S.Ex.  204.) 
Joy,  Q.C.,  and  FaUciner,  for  the  intervenient,  cited 
Swinfen  v.  Swinfen  (27  Beav.  148). 

Keatinge,  J. — This  is  a  motion  on  behalf  of  the 
plaintiff,  showing  cause  against  a  conditional  order 
obtained  by  the  intervenient  to  set  aside  the  verdict 
had  at  the  last  assizes  for  the  County  of  Antrim  be- 
fore Mr.  Justice  Fitzgerald,  and  for  a  new  trial,  on. 
the  ground  that  such  verdict  is  against  the  weight  of 
evidence.  No  objection  has  been  made  to  the  charge 
of  the  learned  judge,  nor  to  the  evidence  which  was 
received ;  for,  though  some  portions  of  the  evidence 
were  taken  subject  to  objection,  those  objections  have 
not  been  pressed,  and  had  I  tried  the  case  I  should 
not  have  taken  them  .  subject  to  objection,  bnt  I 
would  only  have  taken  a  note  of  the  objection.  The 
case  is  rather  a  peculiar  one.  The  plaintiff  is  a  cre- 
ditor by  mortgage  of  James  Taylor  Campbell;  and 
he  alleged  a  will  of  the  deceased  Stewart  Campbell 
of  the  25 tb  Oct.,  1853,  whereby  he  left  all  his  pro- 
perty of  every  kind  to  his  only  brother,  the  said 
James  Taylor  Campbell.  The  deceased  left  no  father 
or  mother,  niece  or  nephew,  save  the  intervenient  him 
surviving;  and  one  peculiarity,  and  not  an  unimportant 
fact  in  the  case,  is,  that  this  will  gave  to  James  Tay- 
lor Campbell  nothing  but  what,  as  sole  next  of  kin 
and  heir-at-law  he  would  have  been  entitled  to  in 
case  of  an  intestacy.  James  Taylor  Campbell,  the 
defendant,  pleaded  and  relied  on  a  subsequent  will  of 
the  26th  Dec,  1853,  by  which  the  earlier  will  was 
revoked,  and  by  which  the  whole  of  tne  deceased's 
property  was  given  to  Stewart  John  Campbell  son  of 
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Jaraes.Taylor  Campbell;  aud  after  that  plea  was  filed 
Stewart  John  Campbell  intervened,  ana  being  a  minor, 
by  permission  of  the  court,  a  guardian  ad  litem  was 
appointed  for  him,  and  he  relied  on  the  will  of  26th 
December,  1 853,  as  subsequent  to  and  containing  dis- 
positions inconsistent  with  the  will  of  the  25th  Oct., 
]  853,  and  that  it  also  had  an  express  clause  of  revo- 
cation. The  plaintiff  replied  and  alleged  that  the  will 
of  25tb  Oct.,  though  dated  in  1853,  was  in  fact  exe- 
cuted after,  and  so  revoked  the  will  of  December, 
1853.  But  thonjh  both  of  those  wills  were  brought 
before  the  Landed  Estates  Court,  and  the  parties  had 
fnll  opportunities  to  make  enquiries  as  to  the  genuine- 
ness of  the  will  of  Dec.,  1853,  it  was  not  disputed; 
and  the  sole  question  between  the  parties  was,  whe- 
ther it  was  revoked  by  a  will  executed  subsequently, 
though  by  mistake,  dated  previously  to  it.  The  par- 
ties went  to  trial  at  the  Summer  Assizes  of  the  Co. 
Antrim,  1861,  on  those  pleadiugs,  before  Baron 
Hughes,  and  the  jury  could  not  agree  and  were  dis- 
charged. Subsequently  an  application  was  made  to  me 
to  amend  the  pleadings:  and  tho  plaintiff  filed  a  further 
replication,  alleging  that  the  will  of  the  26th  Dec., 
1853,  was  not  signed  at  the  foot  or  end  thereof  by 
the  said  deceased  or  by  any  one  in  his  presence,  and  by 
his  direction.  And  the  parties  went  to  trial  before  Mr. 
Justice  Fitzgerald  at  the  Spring  Assizes  for  the 
County  of  Antrim  of  1862,  and  then  the  issue  was  as 
to  the  validity  of  both  the  wills,  viz.,  whether  either, 
and  which  of  them,  was  the  last  will  of  the  deceased. 
On  the  3rd  day  of  the  trial  the  jury  found  a  verdict 
condemning  both  the  wills.  In  ordinary  cases  that 
would  be  a  verdict,  both  in  form  and  substance,  against 
the  plaintiff  and  the  intervenient;  but  there  is  this 
peculiarity  in  the  case,  that  though  this  verdict  is  in 
form  and  substance,  so  far  as  the  issue  was  raised 
agaiti3t  the  plaintiff,  yet  he,  as  mortgagee  of  the  inte- 
rest of  James  Taylor  Campbell,  the  heir- at  law  and 
sole  next  of  kin  of  the  deceased,  would,  as  his  as- 
signee, take  as  much  as  if  the  will  he  relied  on  bad 
been  in  fact  established ;  and  he  therefore  has  no  in- 
terest in  further  litigating  the  matter.  A  great  deal 
of  evidence  was  gone  into  as  to  the  intervenient's  will 
of  Dec*,  1853.  The  signature  of  one  witness  who 
was  dead  was  said  to  be  a  fabrication ;  the  other  wit- 
ness, apparently  a  respectable  person,  was  produced. 
But  there  was  no  evidence  that  the  name  of  the  de- 
ceased to  that  will  was  a  fabrication.  Now,  in  send- 
ing this  case  for  further  investigation,  as  I  intend 
doing,  I  am  only  following  the  course  of  the  common 
law  judges  when  they  so  send  cases  on  the  ground  of 
the  verdict  being  against  the  weight  of  evidence,  not 
to  go  fully  into  the  evidence  lest  I  might  in  any  way 
prejudge  the  case  on  a  second  investigation.  The 
grounds  on  which  I  consider  that  the  case  should  be 
again  investigated  are,  that  under  the  peculiar  circum- 
stances of  this  case,  and  notwithstanding  the  certificate 
of  the  learned  judge  that  be  was  not  dissatisfied  with 
the  verdict,  I  confess  that  I  am  not  of  that  opinion, 
and  I  think  the  verdict  is  not  so  satisfactory  as  that  it 
would  warrant  final  judgment  to  be  entered  on  it;  and 
also  that  whilst  in  ordinary  cases  the  parties  stand  on 
equal  terms,  here  the  plaintiff  and  intervenient  do 
not,  as,  if  this  verdict  stands,  the  rights  of  the  interve- 
nient are  for  ever  gone;  whereas,  in  that  case,  the 


plaintiff  will  be  in  as  favorable  a  position  as  if  the 
verdict  had  been  in  favor  of  his  will,  for  he  derives 
nnder  the  beir-at-law.  Besides,  the  genuineness  of 
the  deceased's  signature  to  the  will  of  Da%,  1853, 
was  not  questioned  in  the  original  pleadings,  bnt  look- 
ing to  the  peculiar  position  of  the  heir-at-law,  who  is 
devisee  and  universal  legatee  in  the  will  of  OcU,  1853, 
which,  it  is  alh-ged  by  the  plaintiff  was  in  fact  exe- 
cuted in  1854;  and  a  will  of  an  earlier  date  is  relied 
on  by  the  intervenient  which  was  not  at  first  contro- 
verted, it  is  difficult  to  account  for  the  will  of  Oct, 
1853,  being  executed  at  all,  except  for  the  purpose  of 
getting  rid  of  an  earlier  testamentary  disposition ;  and 
this  is  in  one  view  favorable  to  the  plaintiff,  viz.,  as 
to  the  will  being  in  fact  executed  in  1854,  but  it 
leaves  untouched  whether  that  will  was  a  fair  or  a 
fraudulent  one.  I  therefore  disallow  the  cause  show  a 
and  make  absolute  the  conditional  order,  and  direct 
the  case  to  be  tried  again,  the  costs  of  the  motion  to 
be  costs  in  the  cause;  and  I  reserve  the  consideration 
of  the  costs  of  the  two  former  trials. 

On  a  subsequent  day  the  case  was  directed  to  be 
tried  before  bis  Lordship  and  a  special  jury. 


Goslin  v.  Gosun. — 2 1st  June,  1861. 

Practice — Default  in  Betting  down  cause — Conversa- 
tions  between  opposite  solicitors — Stamp  Vttfy  on 
Orders— Costs. 

Where  the  plaintiff,  who  propounded  a  will,  obtained 
an  order  that  either  party  should  be  at  liberty  to 
set  down  the  cause  for  hearing,  but  did  not  pay  the 
duty,  and  declined  to  act  on  that  order,  a  motion 
on  that  ground,  by  the  defendant,  to  dismiss  the 
suit,  and  that  the  will  should  be  condemned,  is 
irregular;  his  proper  course  is,  to  pay  the  duty 
himself,  and  take  out  a  copy  of  the  order,  and  set 
down  the  cause. 

The  rule  of  the  Prerogative  Court,  that  proctors 
should  not,  in  any  proceeding,  refer  to  private  con- 
versations had  between  them,  is  still  in  force,  and 
applies  as  well  to  solicitors. 

Dr.  Townsend,  for  the  defendant,  moved  to  dismiss 
the  suit,  and  that  the  will,  alleged  by  the  plaintiff, 
should  be  condemned.  It  appeared,  from  the  affi- 
davit of  the  defendant's  solicitor,  that  the  defendant 
had,  as  one  of  the  next  of  kin  of  the  deceased  James 
Goslin,  lodged  a  caveat,  and  served  a  citation  on  the 
plaintiff  to  bring  in,  and  lodge  in  the  Registry,  a  will 
of  the  deceased,  which  he  did.  The  plaintiff,  on  the 
27  th  February,  1862,  filed  his  declaration  alleging 
the  will;  and,  on  the  7th  March,  1862,  the  defendant 
pleaded  undue  execution,  want  of  capacity,  and  undue 
influence.  On  the  5th  of  April,  the  eight-day  notice 
of  moving  to  fix  the  mode  of  trial,  was  served  by 
the  plaintiff;  and,  on  the  16th  of  April,  on  the  motion 
of  the  plaintiff,  it  was  ordered  by  the  court  that  either 
party  should  be  at  liberty  to  set  down  the  cause  for 
hearing  before  the  court  itself,  during  that  term.  The 
affidavit  then  referred  to  conversations  had  by  the 
defendant's  solicitor  with  the  plaintiff's  solicitor,  in 
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the  streets,  as  to  his  reasons  for  not  proceeding,  and 
of  bis  refusal  to  act  on  the  order,  on  the  ground  of 
the  poverty  of  his  client  and  his  want  of  means  to  pay 
the  duty;  but  these  conversations  were  negatived  by 
the  affidavit  in  reply,  of  the  plaintiffs  solicitor. 
Counsel  contended  that,  as  the  plaintiff  alleged  the 
wiil,  and  got  the  order  to  set  down  the  cause,  he 
properly,  had  the  carriage  of  it,  and  as  he  did  not 
think  fit  to  act  on  it,  the  suit  should  be  dismissed, 
and  the  will  condemned. 

Concannon  for  the  plaintiff— The  defendant  might, 
if  he  pleased,  have  taken  out  the  order,  but  the  plain- 
tiff is  ready  now  to  do  so,  and*  the  present  motion  is 
irregular. 

Keating*,  J. — The  notice  of  the  present  motion  was 
given  on  the  last  day  but  one  of  Trinity  term— the 
term  ensuing  that  in  which  the  order  to  set  down  the 
cause  was  made,  via.,  on  the  second  day  of  Easter 
term;  the  defendant  now  says  that  he  could  not  act 
on  that  order,  because  the  plaintiff  refused  to  pay  the 
doty  on  it  But,  as  the  order  was  that  either  party 
be  at  liberty  to  set  down  the  cause,  it  was  open  to 
the  defendant  to  have  paid  the  duty,  and  taken  out 
a  copy  of  the  order.  I  hold  it  to  be  the  duty  of  every 
solicitor,  who  makes  a  motion  on  which  an  order  is 
made,  to  pay  the  stamp  duty  on  that  order.  If  the 
order  refuses  the  motion,  then  the  party  moving  is, 
perhaps,  not  bound  to  pay  the  duty  on  the  order,  but 
the  party  in  whose  favour  the  order  is  made.  But 
here,  either  party  could  have  acted  on  the  order,  and 
the  costs  of  taking  it  out  would  have  been,  properly, 
costs  in  the  cause;  but  I  consider  the  plaintiff's  soli- 
citor to  have  been  in  great  default.  However,  the 
defendant  did  not  pay  the  duty,  but  he  moves  for  an 
order  to  have  the  will  alleged  by  the  plaintiff;  con- 
demned. 1  cannot  do  so,  unless  the  cause  is  brought 
to  a  hearing,  and,  therefore,  the  present  motion  must 
be  refused.  With  respect  to  the  costs  of  the  motion, 
I  wish  the  solicitors  who  practice  in'  this  court  to 
know  that,  by  the  Probate  Act,  all  the  rules  and 
practice  of  the  Prerogative  Court,  which  are  not  re- 
scinded or  altered,  remain  in  full  force;  and  one  very 
salutary  rule  of  the  Prerogative  Court  was,  that  proc- 
tors should  not,  in  any  proceeding,  refer  to  private 
conversations  with  one  another.  Here  there  are  con- 
flicting statements,  as  to  conversations  in  the  public 
streets,  between  the  opposite  solicitors,  which  I  en- 
tirely disapprove  of.  I,  therefore,  direct,  that  the 
plaintiff's  solicitor  do  this  day  pay  the  stamp  duty  on 
the  order  of  the  1 6th  April ;  and  I  now  direct  that  the 
cause  be  set  down  for  trial  before  the  court  itself  for 
Thursday  next,  and  I  direct  the  parties,  respectively, 
to  abide  their  own  costs  of  the  motion,  and  that  in  no 
event  shall  the  same  be  chargeable  against  the  assets 
of  the  deceased,  or  against  the  plaintiff  or  defendant, 
bnt  shall  be  borne  altogether  by  the  respective  solici- 
tors themselves.* 


•  The  following  is  the  order  of  the  Prerogative  Court, 
referred  to  by  hi*  Lordship  :— 

"  23.  That  no  private  conversation,  or  any  private  commu- 
nication, not  in  writing,  between  proctors,  or  their  clerks,  be 
hereafter  noticed  or  attended  to  in  any  proceeding,  hearing, 
or  motion.** 


Davidson  v.  Woods  and  wife. 

Verdict  by  consent — Next  of  kin  not  cited,  but  conu- 
sant of  suit— How  far  bound* 

A  wit  was  instituted  in  this  court  by  an  executor  in  a 
willy  against  the  widow  of  the  deceased*  a  cavea- 
tor, to  have  said  will  established.  Certain  persons 
were  cited  in  that  suit,  who  were  alleged  to  be  the 
next  of  kin,  and  heir-at-law  of  the  deceased.  The 
case,  when  at  hearing,  was  compromised,  and  a 
verdict  had,  by  consent,  establishing  the  wilL  The 
defendants  in  this  suit  knew  of  the  former  trial, 
and  were  in  court  during  part  of  it,  but  were  not 
cited  in  it,  and  were  no  parties  to,  nor  aware  of, 
the  compromise,  or  consent,  until  after  the  verdict 
Before  the  probate  issued,  they  lodged  a  caveat  as 
next  of  kin  of  the  deceased.  Held,  that  they  were 
not  bound  by  the  verdict,  so  had  by  consent. 

A  petition  was  filed  by  the  plaintiff,  as  directed  by 
the  court  (see  ante.,  p.  202),  and  it  prayed  that  the 
defendants  shonld  be  restrained  from  farther  proceed- 
ing in  this  snit  to  impeach  the  will  of  the  late  John 
Colvan,  M.D.,  deceased,  and  from  farther  litigation  in 
respect  of  the  succession  to  bis  estate.  The  petition 
stated  the  circumstances  of  the  former  suit  to  remove 
a  caveat,  lodged  by  the  widow  of  the  deceased,  and 
that  in  that  suit  a  citation  issued,  and  was  served  on 
several  persons  named  Kerr,  who  were  supposed  to 
be  the  next  of  kin,  and  on  a  person  named  Thomas 
Colvan,  supposed  to  be  the  heir-at-law  of  the  de- 
ceased ;  and  it  alleged  that  the  defendants  were  aware 
of  that  suit,  and  were  in  communication  with  the 
plaintiff  and  his  attorney  respecting  a  legacy  of  £25, 
given  by  the  will  to  the  defendant,  Anne  Woods;  that 
the  cause  was  at  hearing  on  the  24,  25,  26,  27*  and 
28th  days  of  June,  186),  and  that  Anne  Woods  was 
present  at  it  in  court  for  several  days;  that  on  the 
28th  June  a  compromise  was"  effected,  which  the  pe- 
titioner alleged  Anne  Woods  was  aware  of,'  and  a 
verdict  had  accordingly.  The  defendants  filed  a  caveat, 
on  the  13th  July,  1861,  before  the  probate  issued,  in 
right  of  Anne  Woods,  as  first  cousin  and  one  of  the 
next  of  kin  of  the  deceased,  which  was  duly  warned, 
and  an  appearance  entered  for  the  defendants.  The 
defendants,  by  their  affidavit,  denied  that  the  Kerrs 
were  of  km  to  the  deceased;  their  father,  who  was 
alleged  to  have  been  a  half-brother  of  the  deceased, 
having  been  illegitimate;  and,  also,  thatTbos.  Colvan 
was  not  heir-at-law  of  the  deceased,  being  himself 
illegitimate;  and,  as  to  the  former  trial,  they  denied 
that  they  were  aware  that  the  Kerrs  or  Thos.  Colvan 
were  cited  in  it,  and -stated  several  interviews,  which 
Anne  Woods  had  bad  with  the  plaintiff  and  his  co- 
executor,  Mr.  Gardner,  and  their  solicitor,  Mr.  Stanley, 
in  which  she  apprised  them  of  her  claims  as  next  of 
km,  and  stated  that  the  father  of  the  Kerrs  was  illegiti- 
mate, and  that,- shortly  before  the  trial,  the  widow  of 
the  deceased  told  her  that  she  and  her  sister  were  the 
nearest  relations  of  the  deceased,  and  that  the  Kerrs 
were  not  legitimate,  and  'promised  to  contest  the  will 
for  her  own  and  their  benefit    The  affidavit  admitted 
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that  Anue  Woods  was,  on  the  first  two  days  of  the  trial, 
in  court,  but  stated  that  she  went  home  on  the  third 
day,  satisfied  that  the  will  woold  have  been  condemned, 
and  that  she  knew  nothing  of  the  compromise  until 
after  the  verdict  was  given;  and  that,  by  said  com- 
promise, the  widow  got  £5,000,  in  addition  to  the 
interest  for  her  life  of  £3,000  given  to  her  by  the  will, 
and  that  Thomas  Oolvan  got  £1,500.  The  plaintiff, 
Mr.  Gardner,  and  Mr.  Stanley,  their  solicitor,  filed 
affidavits  in  reply. 

Dr.  Ball,  Q.C.  (A.  HamUl  with  him),  for  the 
plaintiff,  contended  that  the  defendants  were  bound 
by  the  former  suit— Newell  v.  Weeks  (2  Phill.,  224); 
Bell  v.  Armstrong  (1  Ad.,  572);  RatcHffe  v.  Barnes 
(8  Jur.,  N.S.,  313 — 31  L.  J.,  N.S.,  61,  Prob.); 
Pickard  v.  Sears  (6  Ad.  and  E1L,  469  &  474). 

Dr.  M3ler%  for  the  defendants. — The  cases  cited 
were  all  contested  cases;  no  case  can  be  cited  of  a 
verdict  by  consent,  or  compromise  binding  a  next  of 
kin,  who  is  not  cited;  that  distinction  is  taken  by 
Baron  Smith  in  Furtudl  v.  Stakpoole  (Milw.,  695), 
Duffy  v.  Brady  (lb.,  582),  where,  at  page  587,  it  is 
laid  down  that  a  sentence  is  binding  on  parties  who 
have  knowledge  of  the  snit,  "  unless  they  can  show 
fraud  or  collusion  on  the  part  of  the  executor,  or  prove 
that  the  executor  has  been  guilty  of  neglecting  or  mis- 
managing the  cause*" 

Cur,  adv.  vulL 

June  17.— KiATiNOt,  J.— The  petition  in  this  case 
was  filed  by  the  plaintiff  on  the  8th  May  last,  and  it 
prayed  that  the  defendants  might  be  restrained  from 
further  litigating  respecting  the  validity  of  the  will  of 
the  late  Dr.  Colvan.  A  suit  was  pending  in  this 
court  lately,  respecting  the  validity  of  that  will,  and 
in  that  snit  several  parties  were  cited,  and  several 
pleas  were  put  in,  disputing  the  validity  of  that  will 
The  principal  defendant  was  the  widow  of  the  deceased ; 
he  had  led  no  children,  and  as  she,  if  there  were  no 
will,  would  be  entitled  to  one  half  of  the  assets,  she 
was  most  interested  in  contesting  it  Several  persons 
were  cited  by  the  plaintiff  as  representing  the  next  of 
kin,  and  also  one,  alleged  to  be  the  heir  at- law  of  the 
deceased.  The  case  went  to  trial,  and  lasted  Ave 
days,  and,  before  the  evidence  closed,  an  arrangement 
was  made,  part  of  the  terms  of  which  was,  that  the 
widow  should  get  £5,000,  in  addition  to  what  the 
will  gave  her,  via.,  the  interest  for- her  life  of  £3,000, 
and  the  alleged  heir-at-law  was  to  get  £1,500.  The 
consent  having  been  signed  by  all  the  parties  who 
were  before  the  court,  and  others  who  were  cited,  a  - 
verdict  was  given,  by  consent,  for  the  plaintiff,  in 
favour  of  the  wilL  In  that  suit,  Mrs.  Woods  was 
not  cited,  nor  did  she  intervene.  She  says  she  is  first 
cousin  of  the  deceased,  and  that  is  not  disputed;  she 
also  says,  in  her  affidavit,  that  she  is  one  of  the  next 
of  kin  of  the  deceased,  and  she  makes  that  out  by 
displacing  the  nephews  and  nieces,  who  were  cited  as 
next  of  kin,  as  deriving  from  an  illegitimate  source; 
and  she  also  says  that  she  is  one  of  the  co-heiresses 
at  law  of  the  deceased.  A  few  days  after  the  verdict 
was  had,  and  before  probate,  a  caveat  was  lodged  on 
the  part  of  the  defendant,  Anne  Woods  and  her  hus- 
band, and,  notwithstanding  that  caveat!  the  plaintiff 


thought  fit  to  sell  the  real  estate,  as  directed  by  the 
consent,  in  order  to  realise  a  fund  to  pay  the  several 
sums  of  money  agreed  to  be  paid  to  the  widow  and 
others.  The  case  of  the  plaintiff;  who  now  seeks,  by 
his  petition,  to  have  the  caveat  and  appearance  of  the 
defendant's  dismissed,  is,  that  they  had  notice  of  the 
former  cause,  and  that,  though  they  were  not  cited  in 
it,  they  were  fully  aware  of  the  proceedings,  and  are, 
therefore,  bound  by  the  verdict.  Now,  if  this  case 
had  gone  to  a  verdict  in  the  regular  way,  on'  proofs 
made,  the  defence  being  bona  fide,  it  might  be  the 
duty  of  the  court,  under  the  circumstances,  to  restrain 
the  defendants  from  further  litigation.  But  this  is  a 
peculiar  case:  there  is  no  doubt  that  the  defendants 
knew  of  the  trial,  and  that  Mrs.  Woods  was  in  court 
for  two  or  three  days,  and  that  after  she  had  left 
Dublin,  and  gone  home,  the  consent  was  agreed  on, 
and  that  she  was  not  consulted  about  it.  It  also 
appears  that  she  had,  previously  to  the  former  trial, 
waited  on  the  plaintiff  and  his  co-trustee,  Mr.  Gar- 
dner, and  on  their  solicitor,  Mr.  Stanley,  and  staled 
that  the  Kerrs  were  illegitimate,  or  derived  their  descent 
from  an  illegitimate  source.  That  is  placed  beyond  all 
doubt,  as  Mr.  Stanley,  in  his  affidavit,  admits  It  Mrs. 
Woods  had  an  interest,  to  the  extent  of  a  small  legacy 
of  £25,  to  establish  the  will,  but  she  had  a  much 
greater  interest  to  dispute  it;  and  it  appears  that  the 
widow  told  her  that  the  Kerrs  were  not  legitimate, 
and  that,  if  the  will  were  broken,  Mrs.  Woods  and 
her  sister  would  be  entitled,  as  the  nearest  relations, 
to  several  hundred  pounds,  and  the  widow  has  made 
no  affidavit  denying  that  The  authorities  referred 
to  by  the  counsel  for  the  plaintiff,  do  not  apply  to 
this  case,  but  to  a  case  where  there  has  been  no  neg- 
lect or  mismanagement;  no  compromise,  or  buying  off 
an  opponent  Can  I,  in  this  case,  attach  greater 
value  to  a  verdict  had  on  a  compromise,  by  which 
ail  opposition  was  withdrawn,  in  consideration  of 
£5,000  additional  paid  to  the  widow,  and  £1,500  to 
an  alleged  heir-at-law,  than  I  would  to  a  probate  bad 
in  common  form  before  the  Registrar?  I  am  of  opi- 
nion that  I  cannot,  and  no  authority  has  been  referred 
to  the  contrary;  and,  therefore,  so  far  as  the  petitioner 
seeks  to  restrain  further  proceedings,  on  the  ground 
of  the  knowledge  of  the  defendants  of  the  former  snit, 
1  direct  that  the  petition  be  dismissed.  But,  as  the 
plaintiff  in  his  petition  relies  on  a  double  case,  vis , 
ako,  that  Mrs.  Woods  is  not  one  of  the  next  of  kin, 
or  a  co-heiress-aMaw,  of  the  deceased,  and  has  no 
interest  in  the  assets,  that  part  of  the  petition  moat 
stand  over,  and  I  reserve  the  consideration  of  the 
costs. 
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Court  of  appeal  fit  Cfwiuerg* 

£  Reported  by  Outlet  R  Pool,  Eiq.(  Burister.at.LawJ 

[Befobi  tbM  Lord  Chancellor  akd  thb  Lord 
JusrncB  or  Appeal.] 

In  re  Day,  ajt  alleged  bankrupt.— Jfay  16. 

The  Irish  Bankrupt  and  Insolvent  Act,  1857— **». 
31,  62,  93. 

The  Court  of  Bankruptcy  in  Ireland  has  jurisdiction 
only  over  traders  who  reside  in,  and  trade  in,  Ire- 
land, or  who  trade  with  England  and  reside  in 
Ireland.  Therefore,  a  person  who,  while  residing 
in,  and  trading  in,  England,  contracted  trade  debts 
there,  cannot  be  adjudicated  a  bankrupt  in  Ireland, 
in  respect  to  those  debts,  although  he  may  have  re- 
sided for  some  years,  and  may  have  contracted 
debts,  m  Ireland. 

This  was  an  appeal  by  William  Ansell  Day,  from  an 
order  made  by  Judge  Lynch*  on  the  4th  of  April, 
1862,  whereby  he  refused  to  adjudge  the  appellant  a 
bankrupt.  The  facts  of  the  case  were  as  follows: — 
W.  Day,  a  solicitor  and  money  ftcrivener,  carried  on 
the  trade  of  brickmaker  from  September,  1 855,  to 
September,  1858,  at  Hadlow,  Sussex,  England.  In 
1858  he  was  adjudicated  a  bankrupt  in  England,  but 
the  bankruptcy  was  subsequently  superseded  at  his 
own  instance.  Is  the  month  of  November,  1858, 
Day  came  to  Ireland,  and  resided  for  some  months  at 
Kifltee,  Co.  Clare,  and  subsequently,  down  to  the 
10th  of  October,  1861,  he  resided  with  his  wife  and 
family  in  Westport,  Co.  Mayo.  He  never  carried  on 
any  trade,  business,  or  occupation  in  Ireland.  On 
the  10th  of  October  he  went  to  England,  to  endeavour 
to  come  to  an  arrangement  with  his  creditors  in  that 
country,  and,  during  his  absence,  his  wife's  father  re- 
moved Mrs.  Day  and  her  children  from  Westport; 
and  by  his  direction  the  furniture  (which  had  been 
purchased  with  Mrs.  Day's  money)  was  sold  by  auc- 
tion. The  landlord  went  into  possession  on  the  25th 
of  December,  1861.  The  appellant,  having  failed  to 
settle  with  his  creditors  in  England,  came  to  Dublin, 
and  took  lodgings  in  Blessingtoii- street,  on  the  22nd 
of  December,  1861.  Upon  the  25th  of  December  he 
filed  a  declaration  of  insolvency,  and  on  the  3 1st  of 
December  a  petition  for  an  adjudication  of  bankruptcy 
against  the  appellant  was  presented  by  his  brother,  to 
the  Court  of  Bankruptcy.  On  the  1  Ith  of  January, 
1 862,  Mr.  Day  was  adjudicated  a  bankrupt  by  Judg* 
Lynch.  The  appellant  surrendered,  and  filed  his 
schedule,  by  which  it  appeared  that  his  debts 
amounted  to  £97,132,  and  his  assets  to  £8/,348, 
that  with  the  exception  of  £66  10s.  due  to  shop- 
keepers in  Westport,  all  his  debts  had  been  con- 
tracted in  England,  where  all  his  assets  were  situated. 
On  the  24th  of  January,  an  assignee  was  appointed 
and  several  creditors  proved  their  claims.  On  the 
21st  of  February,  several  of  Day's  English  creditors 
preseuted  a  petition  to  the  Court  of  Bankruptcy  to 
annul  the  adjudication  of  the  11th  of  January,  which 
was  done  by  Judge  Berwick,  notwithstanding  the  op- 
position of  many  of  the  creditor^  In  re  Day%  (7  Ir. 

*  7  Ir.  Jnr.f  N.S.,  207. 


Jar.,  N.  S.  163).  On  the  28th  of  February,  Day 
was  arrested  by  the  Sheriff  of  the  City  of  Dublin; 
and  committed  to  the  custody  of  the  Marshal  of  the 
Marshalsea  of  the  Four  Courts.  On  the  27th  of 
March,  the  appellant  presented  his  own  petition1  to 
the  Bankrupt  Court,  praying  that  he  might  be  ad* 
judicated  a  bankrupt.  By  an  order  of  the  4th  of 
April,  Judge  Lynch  refused  the  application,  In  re 
Day,  (7  lr.  Jur.  S.  N.  207).  W.  A.  Day  now 
appealed. 

A.  Brewster,  Q.C.  (with  him  Alex.  Oraydon),  for 
W.  A.  Day,  the  appellant. — Imprisonment  for  life 
was  abolished  in  1821,  but  it  will  be  the  fate  of 
the  appellant  if  the  order  of  the  Court  of  Bankruptcy 
be  upheld.  Where  a  person  carries  on  a  trade  in  one 
kingdom  belonging  to  Great  Britain  and  comes  over 
to  another,  a  commission  of  bankruptcy  can  be  taken 
out  by  a  creditor,  in  the  place  where  the  bankrupt 
happens  to  be;  consequently,  persons  residing  in  the 
colonies  of  Great  Britain  could  be  made  bankrupts  in 
England.  Ex  parte  Williamson  (1  Atk.  81).  A 
debt  Mows  the  person  of  a  debtor  (Story  Conft.  of 
Laws,  parghs.  403-4)  a  fortiori,  of  the  property  fol- 
lows him,  therefore,  the  appellant  should  be  adjudL 
cated  a  bankrupt  in  Ireland.  Day  being  in  Ireland 
at  the  time  of  the  commission  of  the  act  of  bank- 
ruptcy, gave  to  his  assignees  in  Ireland  a  right  to  all 
his  property  in  the  world.  A  man  can  be  made  a 
bankrupt  for  an  act  of  bankruptcy  committed  after 
he  has  ceased  to  trade,  if  his  trado  debts  remain  un- 
paid. Ex  parte  Bamford,  (15  Ves.  449-458). 
Where  was  the  bankrupt  resident  if  not  in  Ireland  in 
December,  1861,  for  he  has  ceased  to  reside  in 
England  in  September,  1858?  [The  Lord  Chancel- 
lor.— If  he  came  to  Ireland  to  avoid  his  creditors  in 
England,  did  he  not  commit  an  act  of  bankruptcy  as 
regards  them? J  They  did  not  avail  themselves  of  it, 
but  his  being  now  in  prison,  is  an  act  of  bankruptcy 
in  Ireland,  and  entitles  him  to  be  adjudicated  a  bank- 
rupt here,  20  &  21  Vict.,  cap.  60.  sec  92.  The  31st 
section  of  the  Bankrupt  Act  will  be  relied  upon  by 
the  other  side:  that  section  enacts  that  the  Bankrupt 
Court  in  Ireland  "shall  have  exclusive  jurisdiction 
in  bankruptcy  over  all  trades  residing  or  carrying  on 
business  exclusively  in  Ireland,"  but  the  word 41  exclu- 
sively" is  alternative,  either  exclusively  residing,  or 
exclusively  trading  in  Ireland.  Ex  parte  Rogers  (9 
Ir.  Chan.  Rep.  1$0).  In  re  Sanderson  (7  Ir.  Jur., 
N.  S>  48).  [The  Lord  Chancellor.— Is  there  any 
case  in  which  a  man  was  made  a  bankrupt  in  a  coun- 
try, in  which  he  had  never  carried  on  any  trade?] 
Yes;  ex  parte  Williamson.  [The  Lord  ChanceUor.J- 
In  that  case  inhabitants  of  the  colonies  are  treated  as 
trading  wit h  England;  but  trading  in  Ireland  under 
the  31st  section  of  the  Bankrupt  Act  cannot  maao 
trading  with  Ireland.] 

2>.  C.  Heron,  Q.  C.  (with  him,  T.  PurceU),  for. 
the  English  creditors,  in  support  of  the  order  of  the 
Court  of  Bankruptcy— The  preamble  and  the  last 
section  of  the  20th  &  21st  Vict.,  chap.  60,  show 
clearly  that  that  Act  applies  only  to  Irish  traders, 
and  although  the  word  "  Ireland  "  does  not  occur  in 
the  90th  section,  which  enumerates  what  persons 
may  become  bankrupts,  hngland  and  Scotland  are 
not   mentioned.      The   words  "this  roalm"  in  the 
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92nd  section  can  only  refer  to  Ireland.  The  3 1st 
section  gives  exclusive  jurisdiction  to  the  Irish  Court 
of  Bankruptcy  over  traders  residing  in  and  trading  in 
Ireland,  and  over  traders  trading  elsewhere  bat  re- 
siding in  Ireland.  The  very  fact  that  the  appellant's 
-  debts  in  England  amount  to  £97,000,  aid  his  debts 
in  Ireland  to  bat  £66,  disentitles  him  to  relief  in  this 
country.  It  cannot  be  contended  that  Day  "  resided  " 
in  this  country. 

Alexander  Qraydon,  in  reply. — The  fact  that  the 
appellant's  object  was  to  protect  himself  from  his 
creditors  is  no  ground  for  annulling  the  adjudication 
of  bankruptcy.  Ex  parte  Norton  (4  De  Gas.  Bank. 
Cas.  504,  527). 

The  Lord  Chancellor. — I  might  have  been  con- 
tented with  merely  expressing  my  concurrence  in  the 
opinion  of  Judge  Lynch,  that  there  was  an  absence  of 
bona  fides  iu  these  proceedings;  I  might,  like  him, 
express  my  doubts  as  to  the  bona  fides  in  Mr.  Day's 
return  to  this  country  last  year;  an<j  I  might  also 
believe  that  an  adjudication  in  bankruptcy  in  Ireland 
would  tend  to  Mr.  Day's  advantage  only,  and  not  to 
that  of  his  creditors.  In  that  view  of  the  case,  if  we 
thought  that  we  would  be  doing  substantial  justice, 
and  if  the  majority  of  the  creditors  desired  it,  we 
might  say,  let  the  proceedings  in  bankruptcy  take 
their  course.  But  there  is  another  question  in  this 
case — the  most  important  one,  which  has  not  been 
touched  upon,  regarding  which  Judge  Lynch  enter- 
taiued  a  different  opinion,  upon  which,  in  preference 
to  the  ground  of  convenience,  I  prefer  to  base  my 
judgment.  The  real  question  which  we  are  called 
upon  to  decide  is,  was  Mr.  Day  a  trader  within  the 
meaning  of  the  Irish  Bankrupt  Act.  That  statute  ex- 
hibits no  intention  of  subverting  the  old  law  of  bank* 
ruptcy,  or  of  diverting  the  course  of  jurisdiction.  There 
can  be  no  question  that  the  Irish  Bankrupt  Act  ex- 
teuds  only  to  Irish  traders.  The  41 0th  section  of 
the  20th  &  21st  Vic.,  cap.  60,  declares,  that  that 
44  Act  shall  not  extend  to  either  England  or  Scotland, 
except  where  the  same  are  expressly  mentioned." 
The  preamble  and  the  4(  short  title  "  of  the  Act,  lead 
ns  to  the  same  irresistible  conclusion.  Who  are  the 
traders,  then ;  who  are  to  participate  in  the  benefits 
of  that  Act?  Surely,  only  those  traders  for  whose  be- 
nefit that  Act  was  passed,  viz.,  traders  trading  in,  or 
to,  Ireland.  Any  possible  doubts  as  to  the  applica- 
tion of  the  92nd  section  are  removed  by  the  laugnage 
of  the  93rd  section,  from  which  it  is  plain  that  the 
92nd  section  contemplates  the  case  of  a  trader  depart- 
ing out  of  Ireland  and  out  of  Ireland  only.  The 
woul  44  elsewhere,"  was  introduced  into  the  section, 
to  meet  the  cases  of  transactions  out  of  Ireland.  The 
Irish  Bankrupt  Act  introduces  no  new  regulations  as 
to  traders.  I  repeatedly  asked  the  bar  on  both  sides 
fw  a  case,  in  which  a  man  had  been  made  a  bauk- 
jtipi  in  a  country  to,  or  in,  which  he  had  not  traded; 
but  none  could  be  supplied  The  3rd  chapter  of 
Cooke  on  Bankruptcy  treats  of  this  subject;  and 
from  all  the  authorities,  down  to  Alien  v.  Cannon 
(4  B.  &  Aid  418),  it  is  plain  that  the  place  in,  or  to, 
which,  the  party  trades,  constitutes  the  test  as  to  the 
jurisdiction  of  the  Court  of  Bankruptcy;  and  it  is 
evident,  that  under  the  statnic  20  &  21  Vic  cip.  {JO, 
no  man  can  be  made  a  bankrupt,  unless  he  has  been 


in  the  habit  of  trading  in  or  to  Ireland.  A  merchant 
residing  in  Ireland,  may  trade  to  England,  and  if  he 
becomes  embarrassed,  he  may  be  adjudicated  a  bank- 
rupt either  in  England  or  in  Ireland,  according  as  he 
may  be  first  caught  in  the  one  or  the  other  country. 
It  has  been  said  that  the  31st  section  has  introduced 
a  new  code  of  regulations;  but  such  is  not  the  case. 
In  my  opinion,  the  words  "  all  traders,"  means,  u  all 
traders  bona  fide  trading  in  or  to  Ireland.''  If  such 
persons  commit  an  act  of  bankruptcy  and  reside  in 
Ireland,  the  Irish  Bankrupt  Court  has  exclusive  juris- 
diction over  them.  That  very  section  confirms  the 
view  which  I  take  of  the  application  of  this  Act. 
I  entertain  the  highest  respect  for  both  the  judges  in 
the  court  below ;  yet,  I  do  not  feel  the  slightest  doubt 
or  hesitation  in  deciding,  that  unless  a  man  be  a 
trader  in  or  to  Ireland — unless  that  element  exists — 
he  has  no  locus  standi  in  the  Bankrupt  courts  of  this 
country.  If  this  state  of  things  be  found  inconve- 
nient, the  Legislature  can  be  called  in  aid.  If  an 
English  trader  be  arrested  in  this  country,  there  are 
no  means  of  relieving  him ;  for  the  provisions  of  the 
statutes  relating  to  the  discharge  of  persons  from 
prison,  (into  which  I  have  looked  carefully  during  the 
progress  of  the  case)  relate  exclusively  to  the  place 
where  the  party  is  arrested.  The  appellant  here 
could  file  his  petition  in  insolvency  if  he  chose;  but, 
as  he  does  not  wish  to  adopt  that  course  we  cannot 
help  htm,  as  the  Bankrupt  Court  of  this  country 
has  no  jurisdiction  over  him. 

The  Lokd  Justice  of  Appeal. — I  rally  concur  in 
the  judgment  of  the  Lord  Chancellor,  and  will  only 
make  one  observation.  It  is  plain  that  the  31st  sec- 
tion precludes  any  doubt  as  to  the  jurisdiction  of  the 
Irish  Courts  of  Bankruptcy;  the  object  of  that  sec- 
tion was  to  limit  that  jurisdiction,  and  the  only  way 
it  could  be  limited,  was  the  restriction  of  its  extent  to 
the  place  of  trading. 

Order  of  the  Bankrupt  Court  of  the 
4th  of  Apru\  affirmed  with  costs. 
— ♦ — 

Court  of  Cfrattttrp. 

[Reported  by  Chart*  H.  Foot,  E*j.,  BanMer-at-Lftw.) 

Preston  v.  Lord  Gormahstowv. 

May  1,  June  18. 

Will— Codicils— Construction--  Revocation— Satis- 

faction — Mentcharge. 
The  revocation  of  a  clear  devise  can  be  effected  only 

by  words  equally  clear;  and  where  the  construction 

of  a  codicil  is  uncertain  and  ambiguous^  there  trifl 

be  no  revocation  of  the  wflL 
The  doctrine  of  satisfaction  of  legacies  by  subsequent 

portions  does  not  apply  in  the  case  oj  the  gift  of  a 

legal  rentcharge. 
On  the  20th  November,  1884,  the  late  Lord  Gor- 
manstou  made  bis  will,  reciting  that  under  marriage 
articles,  1794,  and  uuder  certain  fines,  and  an  inden- 
ture declaring  the  use  of  them,  certain  lands  were 
charged  with  a  sum  of  £16,000  Irish,  equivalent  to 
£14,769  4s.  8d.  British,  composed  of  two  snma  of 
£12,000  Irish,  equal  to  £1 176  18s.  6d.  British,  and 
£4000  Irish,  equal  to  £3692  6s.  2d.  British,  which 
eutiro  sum  was  directed  to  be  raised,  limited,  appor- 
tioned, and  paid  at  such  times  and  in  such  manner  as 
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the  said  testator  should  by  deed  or  will  appoint  And 
by  his  will  the  testator  made  several  appointments  of 
the  said  sum  among  his  yoanger  children ;  and  among 
other  appointments  he  gave  and  appointed  to  his  son 
Thomas,  the  petitioner,  the  sum  of  £4000  present 
currency,  portion  of  said  snm  of  £11076  18s.  6d., 
and  the  sum  of  £1000  present  currency;  and  then 
by  his  said  will,  after  devises  of  certain  annuities 
charged  upon  certain  portions  of  bis  real  estate  to 
trustees  for  certain  other  of  bis  children  in  the  will 
named,  and  a  devise  of  an  annuity  also  charged  upon 
a  certain  other  portion  of  bis  real  estate  to  his  daugh- 
ter, the  Honourable  Matilda  Preston,  otherwise  Cor- 
bally.    The  said  testator  also  gave,  devised,  and  be- 
queathed to  tbejpetitioner,  in  addition  to  the  provision 
already  made  for  him,  an  annuity  or  yearly  sum  of 
£150  sterling,  British  currency,  to  be  paid  and  pay- 
able to  him  for  and  during  the  period  of  his  natural 
life,  and  to  be  chargeable  upon  and  payable  out  of  all 
that  and  those  the  town  and  lands  of  Malt  and  Inch, 
with  a  power  of  distress  to  the  petitioner  in  case  of 
non-payment  of  the  annuity.     The  testator  then 
charged  all  his  real  estates  with  the  payment  of  his 
debts,  and  appointed  his  eldest  son,  the  respondent, 
his  executor,  and  gave,  devised,  and  bequeathed  to 
him  all  the  rest,  residue,  and  remainder  of  his  estates, 
real  and  personal,  charged  as  aforesaid.    On  the  13th 
July,  1 836,  by  a  codicil  then  executed  and  made  after 
.he  execution  by  him  of  certain  settlements  entered 
into  upon  the  marriage  of  the  respondent,  the  testator 
expressly  declared  that  he  had  executed  the  said  set- 
tlements without  prejudice  to  his  said  will  or  any  of 
the  bequests,  legacies,  or  annuities  therein  contained, 
and  he  thereby  republished  his  said  will.     By  a  fur- 
ther codicil  dated  the  13th  December,  1844,  reciting 
that  the  testator  had,  since  the  execution  of  his  will 
and  first  codicil,  made  a  provision  for  his  daughter 
upon  her  marriage  with  Mathew  Oorbally,  Esq.,  and 
bad  also  made  a  provision  for  the  petitioner  upon  his 
marriage.     The  testator,  besides  other  matters,  de- 
clared it  to  be  his  intention  that  the  provision  so  made 
for  his  said  daughter  and  the  petitioner  should  be 
deemed  a  satisfaction  of  their  respective  shares  of  the 
»sum  of  £16,000  late  currency,  in  his  will  mentioned; 
and  that  they  should  not  be  entitled  to  claim  under 
his  said  will  the  sums  respectively  appointed  or  be- 
queathed to  them.   By  this  codicil  he  further  directed 
that  the  several  principal  sums  given  to  the  petitioner 
or  his  trustees  in  his  marriage  settlement  should  re- 
main outstanding;  and  in  case  the  respondent  shonld 
oblige  the  petitioner  or  his  trustees  to  receive  pay- 
ment of  the  said  sums  contrary  to  petitioner's  wishes, 
then  the  testator  in  such  event  gave  and  bequeathed 
to  the  petitioner  the  further  legacy  of  £30Q0;  and 
then  by  bis  said  codicil  the  testator  gave  and  devised 
to  petitioner's  wife,  in  case  of  her  surviving  her  hus- 
band, an  annuity  of  £100,  and  gave  and  bequeathed 
to  petitioner's  daughter  the  sum  of  £1000  sterling. 
On  the  14th  January,  1854,  the  testator  made  a  fur- 
ther codicil,  reciting  that  by  his  will  he  had  devised 
-  his  real  and  freehold  estates  to  his  son,  the  respon- 
dent, and  his  heirs,  charged  with  the  payment  of  the 
testator's  debts.    The  testator  charged  the  estates  so 
devised  with  the  payment  of  the  several  logacies  and 
annuities  devised  and  bequeathed  by  his  will  and  co- 


dicils, save  such  of  them  as  had  been  revoked  by  said 
codicils;  and  by  the  same  codicil  the  testator  gave 
and  bequeathed  certain  pecuniary  legacies  to  the  peti- 
tioner and  to  his  children.     By  indenture  dated  the 
3rd  August,  1843,  and  made  between  the  late  Lord 
Gormanston  of  the  1st  part,  the  petitioner  of  the  2nd 
part,  his  then  intended  wife  of  the  3rd  part,  and  two 
trustees  of  the  4th  part,  certain  sums  of  money  were 
put  in  settlement;  and,  amongst  other  matters,  it  was 
witnessed  that  the   then    Lord    Gormanston   gave, 
granted,  bargained,  and  sold  to  the  petitioner,  liis  ex 
ecutors,  administrators,  and  assigns  during  the  life  of 
the  petitioner,  one  annuity  or  dear  yearly  rentcharge 
of  £100,  payable  on  every  1st  January  and  1st  July 
in  each  year,  to  be  issuing  and  payable  out  of  and 
charged  upon  certain  lands  in  the  indenture  mentioned, 
and  which  included,  besides  others,  those  upon  which 
the  annuity  given  to  the  petitioner  by  the  will  was 
charged.    This  deed  contained  powers  of  distress  and 
entry,  and  secured  the  annuity  by  a  term  given  to  the 
trustees.     The  marriage  between  the  petitioner  and 
his  intended  wife  took  place;  and  after  it,  by  another 
indenture  dated  the  26th  January,  1844,  and  made 
between  the  late  Lord  Gormanston  of  the  1st  part, 
the  petitioner  of  the  2nd  part,  and  the  trustees  of  the 
3rd  part,  the  late  Lord  Gormanston  gave,  granted, 
bargained,  and  sold  to  the  petitioner,  his  executors, 
administrators,  and  assigns,  for  the  life  of  the  peti- 
tioner, a  further  annuity  of  £50,  issuing  out  of  and 
chargeable  upon  the  lands  montioned  in  the  previous 
indenture  of  the  3rd  August,  1843.    This  indenture 
also  contained  powers  of  distress  and  entry,  and  gave 
the  trustees  a  term  of  500  years  to  secure  the  annuity. 
The  late  Lord  Gormanston  died  on  the  10th  February, 
1860,  and  the  respondent,  the  present  Lord  Gormans- 
ton, succeeded  to  the  title  and  estates,  and  obtained 
probate  of  bis  father's  will  and  codicil.     The  present 
petition  was  filed  for  the  purpose  of  raising  the  an- 
nuity  devised  by  the  will.     The  respondent,  by  his 
answering  affidavit,  admitted  the  facts  stated  in  the 
petition,  bnt  submitted  that  by  the  codicil  of  the  13th 
December,  1844,  the  testator  had  expressly,  and  on 
account  of  the  provision  secured  by  the  marriage  set- 
tlement of  the  petitioner,  revoked  the  bequest  of  the 
sum  of  £5000,  part  of  the  sum  of  £16000  Irish,  and 
also  the  bequest  of  the  annuity  of  £150.     And  the 
respondent  denied  that  it  was  the  intention  of  the  tes- 
tator to  limit  the  revocation  to  the  said  sum  of  £5000, 
and  submitted  that  in  the  3rd  codicil  of  the  14th  July, 
1854,  the  sum  of  £5000,  and^tbe  annuity  of  £150, 
were  expressly  declared  to  have  been  revoked  by  the 
previous  codicil.     The  respondent  also,  by  his  affida- 
vit, submitted  that  the  sums  charged  and  secured  by 
the  indentures  of  the  3rd  August,  1843,  and  the  26th 
January,  1 844,  were  advancements  to  the  petitioner 
as  a  younger  child,  and  as  such  were  a  full  satisfaction 
of  the  annuity  bequeathed  in  the  wiiL 

The  Solicitor-General,  Brewster,  Q.C,  and  Wood* 
lock,  for  the  petitioners. — There  are  two  questions  in 
this  case;  first,  whether  the  devise  of  the  annuity  was 
satisfied  by  the  indenture  subsequently  executed;  and 
secondly,  whether,  upon-  the  construction  of  the  will 
and  codicils,  the  gift  of  the  annuity  Is  to  be  considered 
as  revoked.  As  to  the  doctrine  of  satisfaction,  Davys 
v.  Boucher  (3  Y,  &  OoL,  397)  iaan  authority  to  show, 
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that  the  rale  as  to  double  portions  does  not  extend  to 
the  case  of  a  legal  rentcharge.  There  is  no  annuity 
properly  so  called  here.  The  devise  substantially  is 
of  so  much  of  the  land  as  is  s object  to  the  rentcharge. 
The  question  then  is  reduced  to  one  of  revocation. 
We  have  here  a  clear  devise  in  the  will  The  terms 
of  the  codicils  are  too  ambiguous  at  best  to  operate 
as  a  revocation  of  that  clear  devise — Doe  dem.  Hearle 
v.  Hicks  (8  Burr.,  )-,  Cledburey  v.  Beckett  (14 
Beav.,  );  Agnew  v.  Pope  (IstDeG.  &  J.,  49). 
The  words  "  appointed  and  bequeathed  "  are  to  be 
read  as  expressing  only  the  one  idea  and  refer  to  the 
shares  of  the  sum  of  £16,000.  The  word  "  sums  " 
does  not  properly  apply  to  such  a  subject  as  annuities. 
A  clear  intention  to  revoke  must  be  shown — Heron 
v.  Stakes  (12C1.&  Fin.  186). 

Serjeant  Sullivan,  J.  E.  Walsh,  Q.  C,  and 
M'Gusty,  for  the  respondent. — The  annuity  given  by 
be  will  must  be  taken  as  satisfied.  The  fixed  rule 
on  the  doctrine  is,  that  the  two  gifts  must  be  of  the 
same  nature;  land  must  be  given  for  land,  and  money 
for  money;  but  there  is  nothing  to  show  that  real 
property  is  not  within  the  rule — Bellaris  v.  Huth- 
tvaite  (1  Atk.,  438);  Bengough  v.  Walker  (15  Ves. 
507);  Weald  v.  Rice  (2  Ruas.  &  M.,  251);  Garner 
v.  Holmes  (8  Ir.  Ch.  Rep.,  469);  Hopwood  v.  Hop- 
wood  (7  H.  of  L.  ).  If  the  doctrine  of  satisfaction 
applies,  then  at  the  date  of  the  second  codicil  the  an- 
nuity was  gone,  and  the  codicil  acted  as  a  declaration 
rather  than  at  a  revocation.  As  to  the  question  of 
revocation,  the  word  "  sums "  in  the  second  codicil 
includes  annuities;  where  the  testator  refers  to  the 
shares  of  the  £16,000,  only  he  uses  the  words  "  prin- 
cipal sums."  The  words  u  appointed  or  bequeathed  " 
must  be  taken  reddendo  singula  singulis;  the  first  to 
the  shares  of  the  £16,000,  the  second  to  the  annuity. 
From  the  terms  of  the  third  codicil  it  is  evident  that 
the  testator  looked  upon  the  annuity  as  revoked.  The 
terms  of  the  first  codicil  show  that  be  was  under  the 
impression  that  the  execution  of  a  settlement  interfered 
with  the  validity  of  his  will. 

June  18. — The  Lord  Chancellor  now  delivered 
judgment. — The  object  of  the  canse  petition  which 
has  been  filed  in  the  present  case  is  to  establish  an 
annuity  of  £150  a  year  devised  to  the  petitioner  by 
the  will  of  the  late  Lord  Gormanston.  The  case  in- 
volves the  consideration  of  several  documents ;  there 
is  no  parol  evidence;  and  the  question  which  was 
very  forcibly  argued,  involves  partly  questions  of  prin- 
ciple, and  partly  questions  of  construction  of  the  will 
of  Lord  Gormanston,  and  the  codicil  to  it.  (His  lord- 
ship then  read  the  will  which  has  been  already  given.) 
The  testator  had  thus  by  his  will  made  a  provision  for 
all  the  members  of  his  family,  and  apparently  the  pro- 
vision so  made  was  the  only  oue  for  all  his  children. 
After  that  the  testator's  eldest  son,  tho  respondent  in 
this  suit,  being  about  to  be  married,  a  settlement  was 
made  on  that  occasion ;  and  afterwards  the  testator 
added  a  codicil  to  his  will,  dated  the  13th  July,  1836, 
by  which  be  expressly  declared  that  he  had  executed 
the  said  settlements  without  prejudice  to  his  said  will 
or  any  of  the  bequests,  legacies,  or  annuities  therein 
contained.  So  that  at  the  date  of  this  codicil  the  tes- 
tator's estates  stood  charged  with  the  annuities  given 
by  the  will ;  and  the  scope  of  the  petition  is,  to  estab- 


lish that  they  have  not  been  invalidated  by  the  docn- 
ments  which  were  subsequently  executed.  In  the 
year  1843,  the  petitioner  married,  and  upon  his  mar- 
riage a  settlement  was  executed  dated  the  3rd  August, 
1843.  (His  lordship  stated  the  terms  of  that  deed, 
and  also  those  of  the  snbseqnent  deed  of  the  26th 
January,  lb44.)  Thus  by  these  two  deeds  a  provi- 
sion was  made  for  the  petitioner  equal  in  amount  to 
that  which  had  been  made  by  the  will,  but  charged 
upon  additional  lands.  It  was  pressed  on  behalf  of 
the  respondent  that  the  case  came  within  the  doctrine 
relating  to  double  portions,  and  that  it  should  be  con- 
sidered that  the  provisions  of  the  will  respecting  the 
annuity  of  £150  a  year  were  satisfied  by  the  two 
deeds  to  which  I  have  just  referred.  However,  upon 
full  consideration  of  the  case,  I  am  of  opinion  that 
that  view  cannot  be  sustained,  and  that  these  annui- 
ties do  not  fall  within  the  doctrine  in  question.  The 
devise  in  the  will  in  this  case  is  of  a  legal  rentcharge. 
The  devise  is  clear  and  unambiguous;  and  if  it  is  to 
be  disturbed  it  must  be  by  revocation,  either  express 
or  implied.  Now,  there  is  no  authority  to  show  that 
the  subsequent  grant  of  a  legal  rentcharge  is  to  be 
considered  as  a  substitution  for  a  devise  of  a  rent- 
charge  of  the  same  nature  and  amount  The  only 
case  upon  the  subject  is  that  of  Davys  v.  Boucher  (3 
Y.&  CoL,  397),  before  Baron  Alderson,  a  judge  who 
took  a  great  part  in  the  decision  of  the  equity  side  of 
the  Court  of  Exchequer,  and  whose  decisions  I  have 
never  heard  controverted  or  mentioned  otherwise  than 
with  respect.  He  says  that  no  authority  is  to  be 
found  biuding  the  case  of  devises  of  real  estates  within 
the  principle  in  question.  "  As  far  as  my  researches 
have  extended,"  he  says,  "  I  do  not  find  any  instance 
of  this  principle  having  been  extended  to  devises  of 
real  estate,  and  I  think  so  to  extend  it  would  be  to 
repeal  that  provision  of  the  Statute  of  Frauds  which 
applies  to  the  revocation  of  wills  of  real  estate,"  and 
he  then  goes  on  to  discuss  the  case.  Now,  the  sec- 
tion of  the  Statute  of  Frauds  which  Baron  Alderson 
thus  thinks  would  be  repealed  by  extending  this  doc- 
trine in  the  manner  contended  for  is  re-enacted  by  the 
20th  section  of  the  recent  Wills  Act.  The  19th  sec- 
tion of  the  same  statute,  I  may  remark,  seems  to  me 
to  bear  upon  the  subject  before  me.  The  old  doctrine 
of  revocation  by  marriage  of  the  testator  proceeded 
upon  the  ground  that  the  change  in  the  testator's  cir- 
cumstances warranted  the  court  in  presuming  that  a 
change  took  place  in  the  testator's  intentions.  So 
here  it  might  be  said  that  it  might  be  presumed  that 
Lord'  Gormanston  intended  a  revocation  by  reason  of 
the  alteration  in  his  circumstances  in  consequence  of 
the  settlement  upon  the  petitioner's  marriage;  but  the 
19th  section  of  the  statute,  which  enacts  that  no  will 
shall  be  revoked  by  any  presumption  of  an  intention 
on  the  ground  of  an  alteration  in  circumstances,  pre- 
vents that  argument  from  having  any  weight  On 
this  subject  I  find  the  following  observations  is  2nd 
Jarm.  on  Wills,  p.  135  (2nd  edition):—"  It  may  be 
observed  that  where  a  testator  has  devised  his  real 
estate  among  his  children  iu  undivided  shares,  after- 
wards, npon  the  marriage  of  one  of  such  children, 
conveys,  or  covenants  t6  convey  to  uses,  for  the  bene- 
fit of  that  child,  an  aliquot  share  equal  to  that  which 
he  had  devised  to  the  child   (no  doubt,  intending  to 
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substitute  it  for  the  share  so  devised),  such  settlement 
or  covenant  does  not  revoke  the  devise  of  that  share 
in  too,  there  being  nothing  to  identify  or  connect  the 
devise  with  the  settled  share;  bnt  it  revokes  the  de 
vise  of  all  the  shares  pro  tanto,  letting  in  the  advanced 
child  to  participate  equally  with  the  others  in  the  re- 
maining shares  not  affected  by  the  settlement"  Now, 
that  is  a  strong  proposition  bearing  upon  the  present 
question.  There  were  several  cases  cited  for  the  re- 
spondent, bat  it  floes  not  appear  to  me  that  they  de- 
cide the  present  question ;  they  may  all  be  distinguished. 
When  I  find  that  that  is  so,  and  that  the  general  pro- 
position here  contended  for  is  nowhere  sanctioned, 
and  is  controverted  by  Baron  Alderson,  I  must  say 
that  I  am  of  opinion  that  the  settlement  and  the  deed 
following  it  did  not  revoke  the  devise  of  the  annuities 
given  by  the  will.  Bnt  then  comes  the  question, 
whether  anything  was  afterwards  done  by  Lord  Gor- 
manston  which  could  have  that  effect;  and  it  is  con- 
tended that  the  two  codicils  of  the  13th  December, 
1844,  and  of  the  14th  Jannary,  1854.  When  con- 
sidering this  part  of  the  case  I  must  remark  that  Lord 
Gormanston  appears,  from  the  wording  of  his  will  and 
codioils,  to  have  been  well  acquainted  with  legal 
phraseology.  The  will  and  codicils  are  all  very  care- 
fully worded,  and  one  might  expect  to  find  the  inten- 
tions of  the  testator  very  clearly  expressed.  (His 
lordship  then  read  the  codicil  of  the  13th  December, 
1844.)  The  provisions  alluded  to  in  that  codicil  as 
having  been  made  on  the  marriage  of  the  petitioner  { 
and  of  his  sister.  Nothing  can  be  clearer  than  that 
all  that  he  expresses  in  that  codicil  to  have  been  satis*  ! 
fied  are  the  shares  of  the  £16,000  Irish.  Then  comes  ' 
the  expression,  "  and  that  they  shall  not  be  entitled 
to  claim  nnder  my  said  will  the  sums  respectively  ap- 
pointed or  bequeathed  to  them.9'  Manifestly  the  re- 
ference here  is  to  the  shares  of  the  £16,000  which  in 
the  will  itself  are  expressed  to  be  "  appointed  and  be- 
queathed ; "  and  it  would  be  a  strong  thing  for  me  to 
hold  that  it  applied  to  anything  else.  There  are,  I 
may  remark,  legacies  and  annuities  given  by  this  very 
codicil.  Can  it  be  supposed  that  if  the  testator  had 
intended  to  revoke  the  annuity  given  to  Thomas,  he 
would  have  passed  it  over  in  the  ambiguous  word 
"  sums,"  which,  in  its  natural  sense,  applies  only  to 
such  an  object  as  the  £16,000,  and  not  to  such  a 
thing  as  an  annuity.  At  best,  any  attempt  to  construe 
this  codicil  in  the  way  proposed  would  be  mere  uncer- 
tainty and  guess-work;  and  that  being,  so,  I  will  not 
hold  it  a  revocation  of  the  clear  devise  contained  in 
the  will.  Then  eomes  the  codicil  of  the  14th  Janu- 
ary, 1854.  No  doubt,  this  may  be  referred  to  as  an 
interpretation  of  the  other,  and,  no  doubt,  also  force 
U  to  be  given  to  every  word  of  it;  but  the  words, 
"  such  of  them,"  which  occur  in  it,  and  which  have 
been  relied  upon  by  the  respondent,  are  equivocal  and 
may  refer  either  to  legacies  and  annuities  or  to  lega- 
cies only.  It  all  appears,  therefore,  again  to  be  mere 
uncertainty  and  guess-work;  and  on  the  whole  of  the 
case  I  am  of  opinion  that  whatever  may  have  been 
actually  the  intention  of  the  testator,  judging  on  the 
construction  of  the  documents  here,  and  there  being 
no  evidence  of  any  contract  having  been  entered  into 
by  Mr.  Preston  upon  his  marriage  not  to  claim  the 
aunuity  devised  by  the  will,  the  petitioner  must  have 


the   relief  prayed  for  by  hiiu — the  coats,  of  course, 
must  follow. 


Nunn  ».  Donovan. — May  2,  6. 

Settlement —  Construction. 

Held  that  notwithstanding  the  absence  of  words  oj  in- 
heritance an  estate  in  fee  passed  under  a  marriage 
settlement*  the  parties  to  which,  clearly  intended  to 
convey  an  estate  in  fee. 

Henry  Palher  being  seised  in  fee  of  certain  lands  in 
the  county  of  Tipperary,  and  of  other  lands  in  the 
King's  County,  under  a  lease  for  lives,  with  a  cove- 
nant for  perpetual  renewal,  by  the  settlement  made 
up>n  the  22nd  of  June,  1787,  npon  the  marriage  of 
Edward  Westby  with  his  niece,  Anne  Palmer,  con- 
veyed all  his  estates  to  the  trustees  to  the  nse  of  him- 
self for  life,  remainder  to  Edward  Westby  for  life,  re- 
mainder subject  to  a  jointure  to  Mrs.  Westby,  to  the 
use  of  the  issno  of  the  marriage  in  such  shares  and 
proportions  as  Edward  Westby  or  Anne  Palmer  should 
by  deed  or  will  appoint;  and  in  default  of  appoint- 
ment, share  and  share  alike  as  tenants  in  common ; 
and  in  case  there  should  be  no  issue  of  the  marriage 
to  whom  such  limitation  or  appointment  should  be 
made,  then  to  the  right  heirs  of  Edward  Westby,  or 
to  such  other  use  or  purpose  as  he  should  by  deed  or 
otherwise  limit  or  appoint  H.  Palmer  also  conveyed 
to  the  trustees  his  reversion  in  the  lands  in  tbe  King's 
County  upon  the  same  trusts  as  those  before  declared 
of  the  lands  in  the  County  Tipperary,  save  that  he 
limited  the  reversion  of  these,  in  case  of  there  being 
no  issne  of  the  marriage,  to  himself  and  his  own  right 
heirs.  There  was  issue  of  the  marriage  two  daughters, 
Frances,  the  mother  of  the  respondent,  and  Mary, 
the  petitioner.  Henry  Palmer  died  in  the  year  1812, 
and  by  his  will,  dated  the  6th  of  July,  i  806,  he  con- 
firmed the  settlement  of  1787,  and  devised  to  Edward 
Westby  and  his  heirs  his  reversion  in  the  King's 
County  lands.  Edward  Westby,  upon  the  death  of  H. 
Palmer,  entered  into  possession  of  the  lands  so  limited 
to  him  as  above.  By  the  settlement  made  on  the  18th 
of  October,  1816,  upon  the  marriage  of  Frances  Westby 
with  Richard  Donovan,  after  reciting  that  she  was 
entitled  to  a  moiety  of  all  the  lands  contained  in  the 
settlement  of  1787,  expectant  upon  the  death  of  her 
father,  Edward  Westby,  she  conveyed  the  same  to 
trustees  to  the  use  of  herself  for  life,  remainder  to  the 
issne  of  tbe  marriage  in  tail  male.  By  the  settlement 
executed  upon  the  marriage  of  Mary  Westly  with 
Joshua  Nunn,  on  the  14th  of  May,  1817,  after  recit- 
ing that  under  the  settlement  of  1787,  Edward  Westby 
had  power  to  appoint  the  reversion  in  ail  the  lands 
contained  iu  that  settlement,  it  was  witnessed,  that 
Edward  Westby  did  thereby  appoint  to  Mary  Westby, 
her  heirs  and  assigns,  for  ever,  the  reversion  expectant 
upon  his  decease  in  one  moiety  of  the  lands  comprised 
in  the  deed  of  1 787.  And  Edward  and  Mary  Westby 
did  each  of  them  grant  to  the  trustees  of  her  marriage 
settlement,  their  heirs  and  assigns,  "all  future  estates 
which  might  revert  to  the  said  Mary  Westby  or  Ed- 
ward, or  either  of  them,  upon  the  death  of  Fiances 
Westby  otherwise  Donovan,"  in  < 
depart  this  life  with""*  ll"-B" 
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"  it  being  the  intention  "  of  the  settlement  of  1817 
to  "  grant  all  such  future  or  reversionary  estates  as 
the  said  Edward  or  Mary  Westby  is  or  may  be  enti- 
tled to  nnder  said  settlement  or  otherwise  howsoever9' 
to  the  trustees,  their  heirs  and  assigns,  npon  the  trusts 
declared  of  the  moiety  expectant  upon  the  decease  of 
Edward  Westby.  Mr.  Nunn  died  several  years  ago, 
as  did  Mr.  and  Mrs.  Donovan,  leaving  Edward  Dono- 
van, the  respondent.  Mrs.  Nunn  .now  filed  a  cause 
petition,  praying  that  she  might  be  declared  entitled 
to  the  moiety  of  Edward  Westby's  lands,  which  were 
settled  upon  Mrs.  Donovan  by  the  settlement  of  1816. 
The  Solicitor- General  (with  him  W.  M.  Gibbon), 
for  the  petitioner. — Frances  and  Mary  Westby  took 
only  life  estates  under  the  settlement  of  1 787,  which 
empowered  Edward  Westby  to  appoint  to  his  issue 
"  in  such  shares  and  proportions  "  as  he  should  think 
fit,  not  "  in  such  manner  and  form.9'  Therefore  Rex 
v.  Marquis  of  Stafford  (7  East.,  521),  and  Ken- 
worthy  v.  Bate  (6  Ves.  797);  Sug<L  on  Pow.,  401, 
2,  3,  cannot  be  relied  on  as  enabling  Edward  Westby 
to  appoint  in  fee.  The  latter  case  is  sufficiently  dis- 
posed Qf  by  Mr.  Sanders'  Comments,  in  1  Sand,  on 
Uses,  123  n,  npon  the  absence  of  words  of  limitation. 
There  are  no  words  of  limitation  in  the  settlement  of 
1787,  nor  is  this  case  analogous  to  that  of  Doe  v. 
Jackson  (I  Moo.  &  Rob.,  553),  where  the  words  "sub- 
ject to  such  directions "  were  held  to  authorise  an 
appointment  in  fee.  This  case  is  governed  by  that  of 
Barron  v.  Barron  (8  Ir.  Chan.  Rep.,  364),  affirmed 
on  Appeal,  10  Ir.  Chan.  Rep.  120,  where  the  same 
words  occurred  as  here,  and  it  was  held  that  under 
the  power  the  appointees  could  take  but  life  estates. 
The  recital  in  Mrs.  Donovan's  settlement  in  1816  has 
not  the  effect  given  to  a  recital  in  Wilson  v.  Piggott 
(2  Ves.  J.,  351),  and  Chaigneau  v.  Bryan  (10  Ir. 
Chan.  Rep.,  172).  The  exercise  of  the  power  of  ap- 
pointment by  Edward  Westby,  was  one  of  the  consi- 
derations of  that  marriage — Moneypenny  v.  Monty* 
penny  (3  De  G..  M.  &  G.,  572)  overruling  the  decision 
below;  4  Kay  &  J.,  186;  Jorden  v.  Money  (5  Ho. of 
Lds.,  185,  214,  226). 

Serjeant  Sullivan  (with  him  R.  R.  Warren,  Q.C, 
and  Twigg),  for  Edward  Donovan,  the  respondent. — 
Frances  Westby,  the  mother  of  the  respondent,  took 
an  estate  in  fee.  "  It  is  not  necessary  to  have  words 
of  inheritance  to  pass  the  fee  if  the  intention  to  pass 
the  estate  of  the  grantor  be  indicated  " — M'Clintock 
v.  Irvine  (10  Ir.  Chan.,  480);  Crozier  v.  Crozier  (3 
Dru.  &  War.,  382).  Edward  Westby  has  used  words 
expressive  of  an  intention  to  pass  the  largest  estate 
possible.  Mrs.  Nunn  stood  by  and  consented  to  the 
settlement  of  1816,  executed  upon  the  marriage  of 
hersisfer,  Frances  Westby,  with  Mr.  Donovan,  there- 
fore she  is  now  estopped  from  disputing  the  validity 
of  that  settlement,  which  was  made  under  the  suppo- 
sition that  Mrs.  Donovan  was  entitled  to  her  moiety 
of  the  lands  in  fee — Teesdale  v.  Teesdale  (Select  Cas.  in 
Chan.,  69);  Oliver  v.  King  (8  De  G.,  M.&  G.,  110); 
Hill  v.  Mill  (12  Ir.  Eq.  Rep.,  112);  Cooke  v.  Mas- 
call  (2  Vera.  199). 

W.  M.  Gibbon  in  reply  cited  Jameson  v.  Stein  (21 
Beav.,5.). 

Wm.  Brere'on  (with  him  Walter  Boyd)  appeared 
for  other  parties  in  the  suit. 


The  Lord  Chancellor. — I  have  formed  so  clear 
an  opinion  upon  the  intention  of  the  parties  to,  and 
their  construction  of,  the  settlement  of  1816,  that  it 
is  not  necessary  for  me  to  go  into  the  many  other 
questions  which  have  been  very  fully  discussed  in  this 
case;  and  perhaps  it  is  better  for  all  parties  that  I 
should  not  do  so,  for  it  is  very  doubtful  what  estate 
the  petitioner  takes,  who  comes  here  seeking  to  deprive 
her  sister's  child  of  the  portion  which  the  petitioner's 
father  intended  to  give  his  daughter,  the  mother  of 
the  respondent.  If  the  settlement  of  1787  stood  alone 
it  would  present  many  difficulties  of  construction. 
First,  there  is  the  question  as  to  the  power  of  appoint- 
ment; secondly,  as  to  the  estates  taken  by  each 
member  of  the  family ;  thirdly,  as  to  the  devolution 
of  the  property  in  default  of  appointment;  fourthly, 
as  to  the  ultimate  limitations  of  it  These  are  all 
questions  of  no  small  difficulty,  to  which  is  to  be  added 
another,  viz ,  whether  in  certain  events  the  property 
would  go  as  undisposed  of,  or  pass  to  Henry  Palmer. 
But  in  the  views  I  take  of  the  settlement  of  1816,  a 
great  many  of  these  difficulties  are  evaded.  There  is 
certainly,  in  that  deed  a  great  deal  of  conveyancing; 
there  are  a  great  many  recitals,  and  there  is  much 
complication;  but  looking  at  the  whole  of  it,  I  think 
that  the  intention  of  the  parties  to  that  deed  was 
clear.  Mr.  Westby  was  about  settling  his  eldest 
daughter  in  marriage;  she  had  only  an  estate  for  life 
in  remainder,  npon  the  father's  death,  in  a  moiety  of 
the  lands.  Mr.  Westby  took  that  estate  in  remainder 
under  Henry  Palmer's  will.  Miss  Westby  took  an 
estate  for  life  in  strict  settlement  nnder  that  same 
will ;  she  and  her  sister  had  contingent  remainders  in 
fee  in  the  newly  purchased  lands.  There  may  have 
been  (but  in  my  view  of  the  case  I  am  not  called  on 
to  say  whether  there  was  or  not)  absolute  estates  in 
reversion  in  all  the  lands,  alter  the  death  of  the  father, 
vested  in  herself  and  sister.  Upon  my  construction 
of  the  settlement  Miss  Westby  had  an  estate  for  life 
with  cross-remainders;  that  was  all  she  really  had  to 
settle,  and  that  estate  was  contingent  upon  the  death 
of  the  father  before  her.  She  was  about  to  be  mar- 
ried to  Mr.  Donovan.  If  Mr.  Westby  thought  that 
she  had  only  a  contingent  life  estate,  how  is  it  con- 
ceivable that  we  would  have  this  complicated  convey- 
ance of  the  lands,  giving  her  husband  a  life  interest 
in  possession,  and  transferring  all  rights  and  benefits 
of  renewal  to  trustees?  I  entertain  no  doubt  bnt  that 
the  intention  of  the  parties  was  to  convey  all  her  es- 
tates as  absolute  estates.  Then  we  have  most  parti- 
cular recitals,  some  of  which  point  to  her  issue;  and 
there  is  a  power  of  partition  added.  Mr.  Westby  dote 
not  convey  anything,  for  it  is  clear  that  all  parties 
imagined  (erroneously,  in  my  opinion)  that  his  daugh- 
ter took  absolutely  upon  his  death.  It  is  impossible 
to  look  at  the  settlement  of  1816  without  seeing  that. 
The  Donovan  family  acquiesced  in  that  view  of  Miss 
Westby's  estate.  Mr.  Westby  concurred  in  the  set- 
tlement; the  marriage  met  his  approval;  therefore  he 
did  not  suppose  that  there  was  any  occasion  for  an 
appointment.  He  assumed  that  his  daughter  took  an 
absolute  estate  upon  his  death.  That  all  p^rttca 
thought  so  is  manifest  from  Mrs.  Nunn's  settlement  in 
1817*  which  was  after  all  only  a  settlement  of  a 
moiety.      Mr.   Westby's   intention  was  to   do  for 
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Mrs.  Nairn  what  had  been  done  for  Mrs,  Donovan. 
Substantially  bis  object  was  to  convey  a  moiety  to  his 
second  daughter;  and  when  Mr.  Westby  comes  to 
state  what  his  daughter  shall  have,  it  is  difficult  to 
say  what  exactly  was  running  in  his  mind ;  but  this 
much  is  clear,  that  he  never  intended  to  do  more  than 
settle  one  moiety  upon  one  daughter,  and  the  other 
moiety  npon  the  other  daughter.  The  late  Mr. 
Westby  was  a  Master  in  Chancery.  I  was  not  my- 
self personally  acquainted  with  him,  but  from  the  es- 
timation in  which  I  know  he  was  held  by  all  who 
knew  him,  I  am  thoroughly  convinced  that  he  was  a 
just  man;  and  were  he  alive  now,  I  am  sure  that  no- 
thing could  give  him  more  pain  than  to  learn  that  he 
had,  by  the  settlement  of  1817,  upon  the  marriage  of 
his  second  daughter,  defeated  what  was  manifestly  his 
intention  to  effect  by  the  first  settlement  of  1816.  I 
will  not  make  Mr*  Westby  sin  in  his  grave,  therefore 
I  dissmiss  this  petition  with  costs. 


Bond  v.  M'Wattt.— May  9. 

Practice— Wilful  default. 

In  a  cause  petition  against  an  agent  praying  an 
account  as  to  wilful  neglect  and  default,  the  peti- 
tioner must  aver  some  specific  instances  of  such  neg- 
lect and  defanlL 

This  was  a  cause  petition  praying  that  it  might  be 
referred  to  one  of  the  Masters  of  this  court  to  take  an 
account  of  what  rents  and  monies  the  defendant  had 
received  as  land  agent  for  the  petitioner,  and  also  of 
t*  hat  monies  he  might  have  received  but  for  his  wil- 
ful neglect  and  default.  When  the  case  came  before  the 
court 

Serjeant  Sullivan  (with  him  A.  Brewster,  Q.C., 
and  Macready),  for  the  respondent,  objected  that  the 
cause  petition  averred  no  instances  of  the  wilful  ne- 
glect or  default  of  the  respondent — Pelham  v.  Hilder 
(I  Y.  &  0.,  C.  C.  3) ;  Sleight  v.  Lawson  (3  Kay  &  J., 
292);  Jones  v.  MorraU  (3  Sim.  241,  252);  Brooke 
v.  Elliott  (6  Ir.  Chan.  Rep.,  310);  Lambert  v.  Lam- 
'  bert  (10  Ir.  Chan.  Rep.,  500);  Coope  v.  Carter  (2 
De  6.,  M.  &  G.,  292). 

The  Solicitor' General  (with  him  JET.  Joy,  Q.  C,  and 
Dames)  for  the  petitioner. 

The  Lord  Chancellor. — As  the  respondent  is  wil- 
ling that  an  account  be  taken  I  will  refer  it  to  a  Mas- 
ter to  take  such;  but  without  any  direction  as  to 
wilful  neglect  or  default,  as  the  cause  petition  should 
have  specified  some  three  or  four  instances  of  such 
neglect  or  default. 

Daunt  v.  Daunt. — May  9,  11. 

Will,  construction  of— Charge  of  legacies  upon  the 
real  estate  to  the  exoneration  of  the  personalty — 
Residue, 

Thomas  Achilles  Daunt  being  seised  in  fee-simple  of 
the  lands  of  Fahalea,  Brownstown,  and  Glynny,  in 
the  county  of  Cork,  and  of  two  one-third  parts  of  the 
lands  of  Killiuure  and  Grange,  in  the  County  Lime* 
rick,  by  his  will  dated  the  5th  of  Nov,  1847,  after 


directing  all  his  debts,  funeral  and  testamentary  ex- 
penses to  be  paid,  divised  them  to  John  Travers  and 
Henry  Harris,  to  the  use  that  the  testator's  wife 
should  receive  an  annuity  of  £100  out  of  the  above 
lands,  £50  to  be  charged  npon  the  lands  in  the  Co. 
Cork,  and  £50  upon  the  lands  in  the  Co.  Limerick. 
And,  subject  to  the  above  annuity,  he  devised  his  es- 
tates in  the  County  Cork  to  his  son,  Henry  Daunt, 
sen.,  for  life,  remainder  to  his  first  and  other  sons 
successively  in  tail  male.  And  the  estates  in  the  Co. 
Limerick  he  devised  to  Thomas,  his  second  son,  re- 
mainder to  his  first  and  other  sons  successively,  re- 
mainder as  to  both  estates  to  the  testator's  own  right 
heirs,  but  charged  with  £  1 000,  and  interest  at  the 
rate  of  £5  per  cent,  from  the  day  of  his  death.  The 
£  1 000  be  bequeathed  equally  to  and  amongst  his  three 
sons,  Qungerford,  Townsend,  and  Robert,  the  share  of 
any  son  dying  in  his  father's  lifetime  to  be  divided  be- 
tween the  survivors.  The  testator  then  gave  several  spe- 
cific legacies  to  his  wife  and  daughters,  and  concluded : 
"  And  as  to  all  the  rest,  residue,  and  remainder  of  all 
real  property  and  personal  estate  and  effects  whatso- 
ever, &c.,  Ac,  I  give  and  bequeath  the  same  unto  my 
said  three  sons,  Hungerford,  Townsend,  and  Robert 
Daunt"  Henry  Daunt  was  appointed  executor.  Tho- 
mas A.  Daunt  died  in  the  month  of  January,  1861 ; 
Henry  Dannt  proved  the  will.  Robert  Daunt  now 
filed  a  cause  petition,  praying  [that  the  £1000  be- 
queathed as  above  might  be  declared  charged  prima- 
rily upon  the  County  Limerick  estates,  and  not  upon 
the  testator's  personal  estate. 

R.  R.  Warren,  Q.C.  (with  him  Wm.  Exham\ 
for  Robert  Daunt,  the  petitioner,  contended  that  the 
personal  estate  was  exonerated  from  payment  of  the 
£1000,  and  relied  upon  Ion  v.  Ashton  (28  Beav., 
379). 

Charles  Leetch  (with  him  Sergeant  Sullivan),  for 
Thomas  Daunt,  the  devisee  of  the  Limerick  estates. 
— There  are  no  words  in  this  will  specially  exempting 
the  personalty  from  the  payment  of  the  testator's  debts; 
unless  there  be  such  the  personalty  is  primarily  liable 
—Duke  of  Ancaster  v.  Mayer  (1  Wh.  &  To.  L.  Cas., 
505);  Bridgman  y.  Dove  (3  Atk.,  201).  Neither 
the  charging  the  payment  of  debts  on  real  estate,  nor 
the  bequest  of  the  residue,  will  exonerate  the  perso- 
nalty—Ibi*  v.  Northwick  (4  Ves.  J.,  816);  CoUis  v. 
Robins  (I  De  G.  &  Sm.,  131).  Nor  is  the  personalty 
exonerated  by  a  gift  of  legacies  and  then  a  gift  of 
"  all  his  personal  estate" — Ouseley  v.  Anstruther  (10 
Beav.,  453, 456).  In  Ion  v.  Ashton  (sup.),  there  was 
no  fund  for  the  payment  of  the  testator's  debts. 

The  Lord  Chancellor — t  have  no  doubt  npon  my 
mind  but  that  the  personal  estate  of  the  testator  was 
intended  by  him  to  be  exonerated,  and  that  the  prin- 
ciple laid  down  in  Ion  v.  Ashton  must  be  followed. 
The  personal  estate  of  a  testator  is  the  primary  fund 
for  payment  of  his  debts  and  legacies,  nnless  he  ob- 
viously intended  to  charge  the  payment  of  them  on 
his  real  estate.     Here  we  have  a  life  annuity  given  to 
the  testator's  widow,  and  well  secured  upon  his  estates 
in  both  the  counties  Cork  and  Limerick.     Having  de- 
vised the  Cork  estate  to  his  eldest  son,  he  devised  the 
Limerick  estate  expressly  subject  to  half  of  his  widow's 
annuity  and  the  £1000.   Nothing  can  be  clearer  than 
that  he  intended  that  sum  of  £1000  to  be  paid  by  the 


316 


THE  IRISH  JURIST. 


person  to  whom  he  devised  the  Limerick  estates. 
Where  the  testator  comes  to  deal  with  this  £1000, 
ho  sajs, — "  I  give  and  bequeath  to  and  amongst  my 
three  sons,  Huugerford,  &c,  &c.,  the  sum  of  £1000, 
to  be  equally — "  If  the  will  bad  stopped  there  that 
would  be  a  plain  gift;  of  a  legacy,  but  the  testator  goes 
on  to  say, — u  and  I  charge  the  sarao  upon  the  said 
towns  and  lands  of  Killeuun  and  Grange,  together 
with  £5  per  cent,  interest."  Those  latter  words  are 
very  important,  as  showing  that  he  fixed  the  bequest 
of  £1000  as  a  charge  upon  the  land,  and  all  benefit 
arising  from  it,  i.e.,  the  interest;  and  that  it  should  not 
be  a  mere  legacy,  the  interest  upon  which  would  not 
be  payable  for  a  year  after  the  testator's  death.  Then 
he  goes  on  to  givo  ordinary  legacies,  and  by  his  lan- 
guage, he  shows  that  he  well  knew  the  distinction  be- 
tween charges  npon  the  realty,  and  legacies.  The 
testator  then  goes  on  to  give  alt  the  residne  of  all  his 
real  and  personal  property  to  the  same  three  sons  to 
whom  he  had  given  the  £1000.  I  admit  that  if  the 
testator  had  given  the  residue  to  three  other  persons 
save  the  three  legatees,  it  would  be  very  difficult 
to  show  that  the  personal  estate  was  exonerated. 
But  as  his  intention  was  to  benefit  those  three  sons  as 
well  as  their  sisters,  I  cannot  reconcile  that  intention 
with  auy  other  supposition  than  that  be  intended  to 
charge  the  £1000  npon  the  Limerick  estate,  which  I 
hold  he  so  charged  to  the  total  exoneration  of  the 
personalty. 


Alford  v.  M'Causland. — May  28,  29. 

Will —  Construction. 

Qijl  of  an  annuity  to  A  and  her  children. 

Jane  Bolton  by  her  will  dated  the  10th  of  February, 
1826,  made  the  following  devise,  amongst  others:— 
"  I  give,  leave,  devise,  and  bequeath  to  my  said  sister, 
Barbara  O'Ferrall,  her  executors,  administrators,  and 
assigns,  all  my  bank  stock,  as  also  iny  share  or  pro- 
portion of  that  property  to  which  I  am  entitled  aris- 
ing out  of  the  lands  of  Baltrasna,  situate  iu  the  Go. 
of  Meath,  and  payable  to  me  half  yearly,  npon  trust 
only,  nevertheless,  and  to  and  for  the  sole  and  sepa- 
rate use,  benefit,  and  advantage  of  Jane  Lalor,  who 
now  lives  and  resides  with  me;  and  that  the  interest 
arising  from  said  bank  stock,  and  also  my  share  of  the 
rent  arising  and  payable  out  of  the  said  lands  of  Bal 
trasna  shall  be  applied  by  my  said  trustee,  the  said 
Barbara  O'Ferrall,  towards  the  maintenance,  educa- 
tion, aud  clothing  of  the  said  Jane  Lalor;  and  that 
the  receipt  alone  of  the  said  Jane  Lalor  shall  be  a 
sufficient  discharge  to  my  trustee,  the  said  Barbara 
O'Ferrall,  without  being  subject  or  liable  to  the  con- 
trol, debts,  or  engagements  of  any  husband  she  may 
hereafter  happen  to  marry,  or  subject  to  the  control, 
management,  direction,  or  interference  of  any  relation 
whatsoever  of  the  said  Jane  Lalor,  subject,  however, 
to  an* annuity  of  £70,  to  be  paid  by  my  said  trustee, 
Barbara  O'Fcrrall,  out  of  the  interest  and  produce 
arising  from  the  said  bank  stock  to  Mary  Lalor,  the 
mother  of  said  Jane  Lalor,  and  to  and  for  the  sole  use 
and  benefit  of  the  said  Mary  Lalor  and  her  child;  and 
that  the  said  annuity  of  ±70  shall  not  be  subject  or 


liable  in  any  manner  whatever  to  the  control,  debts, 
or  engagements  of  her  present  husband,  Peter  Lalor, 
or  any  husband  she  may  hereafter  marry,  but  only  to 
be  for  her  own  sole  and  separate  use  and  benefit;  and 
the  receipt  alone  under  the  hand  of  the  said  Mary 
Lalor  to  be  a  sufficient  discharge  for  the  same  to  my 
trustee,  the  said  Barbara  O'Ferrall  Bat  it  is  my  will, 
wish,  and  particular  order  and  desire'  that  the  said 
Mary  Lalor  shall  reside  in  either  of  the  following 
counties,  of  Kildare,  Carlow,  or  Wieklow;  she  may 
have  her  choice  of  any  of  the  said  three  counties  to 
live  in,  or  in  any  part  thereof  she  may  think  proper; 
but  should  the  said  Mary  Lalor  not  comply  with  this 
my  will  and  desire,  and  should  go  reside  elsewhere, 
said  annuity  of  £70  shall  cease  and  determine  to  be 
paid  to  her,  the  said  Mary  Lalor.    And  in  ease  the 
said  Mary  Lalor's  present  bnsband,  Peter  Lalor,  should 
happen  to  die,  and  that  she  should  marry  again  and 
leave  issue  by  her  after-taken  husband  or  husbands, 
the  issue    of  such    marriage  or  marriages  is  not 
to   have  anything   to   do   with   the    said    annuity 
of  £70,  but  said  annuity  shall  go  to  and  be  for  the 
use  and  benefit  of  her  children  by  her  present  hus- 
band, the  said  Peter  Lalor;  the  said  annuity  of  £70 
to  commence  from  the  day  of  my  decease,  and  to  be 
payable  half-yearly.    I  also  leave  and  bequeath  to  the 
said  Mary  Lalor  the  sum  of  £40,  to  be  paid  to  her  by  my 
executors  hereinafter  named  immediately  after  my  de- 
cease, for  the  support  and  maintenance  of  herself  and 
children  until  the  half  year's  annuity  shall  become  due 
and  payable.    And  it  is  my  will,  and  I  desire  that  my 
said  executors  shall,  after  paying  said  annuity  of  £70 
to  the  said  Mary  Lalor,  and  afterpayment  of  all  expenses 
whatsoever  attending  the  maintenance,  education,  and 
clothing  of  the  said  Jane  Lalor,  the  surplus  (if  any) 
is  to  be  put  out  at  interest  for  the  sole  use  and  bene- 
fit ot  the  said  Jane  Lalor  in  the  best  and  most  ad- 
vantageous manner,  and  to  be  settled  npon  herself!" 
Having  declared  that  Jane  Lalor  should  forfeit  the 
annuity  in  case  she  married  without  the  consent  of 
Barbara  O'Ferrall,  t|ie  will  went  on  to  say, — "  But 
should  she  marry  agreeable  to  my  wishes  in  this  my 
will  expressed,  and  with  the  consent  of  my  trustee,  . 
the  said  Barbara  O'Ferrall,  then,  and  in  snch  case, 
my  will  is,  that  if  she  shall  have  issue  of  said  mar- 
riage, that  the  said  bank  stock  and  my  share  of  the 
property  in  -Baltrasna,  as  herein  before  mentioned,  shall 
go  to  and  for  the  sole  nse  and  benefit  of  the  said  Jane 
Lalor,  and  after  her  death  to  go  to  and  amongst  the 
issue  of  such  marriage,  share  and  share  alike."    Jace 
Bolton  died  in  the  year  1828.    Upon  {he  marriage  of 
Jane  Lalor,  in  1630,  to  T.  H.  Ball,  who  is  now  dead, 
the  snm  of  £'3136,  capital  stock  of  the  Bank  of  Ire- 
land, was  transferred  to  Oliver  M4Causland  and  E.  T. 
Wakefield  upon  trust,  to  pay  to  Jane  Lalor  for  life  so 
much  of  the  dividends  as  would  remain  after  payiug 
the  annuity  of  £70   bequeathed  to  Mary  Lalor  as 
above.     Mary  Lalor  died  in  1857,  leaving  her  bus- 
band,  Peter  Lalor,  and  six  children  surviving,  of  whom 
the  petitioner,  Mrs.  Alford,  is  one.     Peter  Lalor  took 
out  administration  to  Mary  Lalor,  but  the  trustees  of 
the  bank  stock  having  refused  to  pay  the  annuity  of 
£70  to  Peter  Lalor  or  any  of  his  children,  unless  di- 
rected to  do  so  by  an  order  of  the  court,  the  follow- 
ing suit  was  instituted.. 
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William  Duggan  (with  him  Serjeant  Sullivan), 
for  Mrs.  Alford.— The  gift  of  the  aunnity  of  £70  "  to 
Mary  Lalor  and  her  children  "  made  the  annuity  per- 
petual, and  the  petitioner  is  entitled  to  one* sixth  of 
the  £70  per  annnm — Stokes  v.  Heron  (12  CI.  &  F., 
161);  Bridges  v.  Harpur  (3  De  G.  &  Jon.,  129); 
Mansergh  v.  Campbell  (De  G.  &  Jon.  232).  Or  Mary 
Lalor's  children  must  be  entitled  to  the  annuity  for 
their  lives — Lett  v.  Randall  (30  L.  Jour.,  Chan., 
110);  6  Jar.,  N.  S.,  1359.  Bat  the  annuity  was 
theae  held  not  to  be  perpetual,  by  reason  of  the  absence 
of  a  clear  intention  hy  the  testator  that  it  should  be 
so.  Here  the  fund  for  payment  of  the  annuity  is  se- 
gregated, which  the  Lord  Chancellor  said  could  not 
be  done  in  that  case — Hill  v.  Potts  (.1  L  Times,  787). 

R.  R.  Warren,  Q.C.,  (with  him  TutkM)  for  Mrs. 
Ball. — The  words  of  the  will  gave  a  benefit,  even  dur- 
ing Mary  Lalor's  life,  only  to  such  children  as  required 
support  and  maintenance.  The  annuity  was  not  per- 
petual, bat  for  Mary  Lalor's  life — Carrv.  Living  (28 
Beav„  644), 

Alex.  Norman,  Q.C,  (with  him  Synge)  appeared 
for  the  trustees  of  Mrs.  Ball's  marriage  settlement. 

May  29* — The  Lord  Chancellor  stated  that  he 
was  of  opinion,  looking  at  the  whole  of  this  will,  that 
the  testator  did  not  intend  the  annuity  of  £70  to  be 
perpetual ;  that  Heron  v.  Stokes*  (sup')  had  been  com- 
mented on  severely;  and  he  decreed  the  petitioner 
to  be  entitled  to  one-sixth  of  the  annuity  during  her  life, 
Mrs.  Ball  being  entitled  to  her  share  as  well  as  the 
other  children. 


Court  of  Oueen'a  ttcnti). 

[Reported  by  Walter  Bouxke,  Eiq.,  Barrifter.au Law.] 

Trinity  Term,  1862. 

Reoina   v,  the  Town  Council  of  Dublin. — June  3. 

Certiorari — 3  £-4  Viae  108 — Right  of  a  corporation 
to  apply  borough  funds  to  oppose  a  bill  wkich 
would  affect  their  property. 

Application  for  certiorari  against  Corporation  of 
Dublin,  who  had  applied  borough  funds  to  oppose 
a  bill  before  Committee  of  the  Lords.  It  was  shown 
that  the  provisions  of  the  bill  would  have  the  effect 
of  reducing  the  income  of  the  corporation, 

Held— That  the  certiorari  should  not  issue,  as  the 
corporation  were  justified  in  opposing  the  bill,  and 
applying  the  borough  funds  for  that  purpose. 

This  was'  a  motion  to  make  absolute  a  conditional 
order  for  a  certiorari  directed  to  the  town  council  and 
town-clerk  of  the  borough  of  Dublin,  directing  them 
to  return  into  this  court  certain  orders  made  by  said 
counsel  whereby  certain  sum  3  were  ordered  to  be  paid 
out  of  the  funds  of  said  borough  for  the  purpose  of 
defraying  the  expense  of  opposing  a  certain  bill  then 
being  promoted  in  Parliament,  said  bill  being  for  the 
purpose  of  providing  and  constructing  a  new  cattle 
market,  market  places,  slaughter-houses,  and  all  ne- 
cessary approaches  and  conveniences  in  the  •  city  of 
Dublin,  and  all  orders  made  by  said  council  for  any 
payment  out  of  said  fund  for  any  purpose  touching 
said  bill,  and  for  certain  resolutions,  reports  of  com- 


mittee, &a,  having  reference  thereto,  in  order  that 
same,  or  such  of  them  as  are  illegal,  may  be  quashed, 
upon  the  ground  that  same  are  illegal  and  void,  and 
affect  and  attempt  a  disposition  and  application  of 
said  borough  fund  not  authorised  or  warranted  by  law. 
It  appeared  from  the  affidavits  of  the  prosecutors,  on 
which  the  conditional  order  had  been  obtained,  that 
the  bill  was  promoted  in  consequence  of  the  insuffi- 
ciency of  the  existing  cattle  market  accommodation, 
the  increasing  requirements,  and  the  frequent  com- 
plaints made  on  the  subject;  that  the  site  proposed 
for  the  new  cattle  market  was  chosen  by  6.  W.  H.,  a 
civil  engineer,  at  the  request  of  influential  persons, 
and  for  the  public  benefit  alone.     It  was  also  alleged 
that  the  provisions  of  said  bill  did  not  injuriously  af- 
fect the  Smithfield  market,  or  the  interests  of  the 
Corporation  of  Dublin,  or  of  any  persons  therein,  or 
in  the  property  adjoining,  nor  the  privileges  of  the 
Lord  Mayor  or  Corporation  with  reference  thereto* 
That  the  present  market  at  Smithfield  was  monopo- 
lised unjustly  and  illegally  by  salesmasters,  and  was 
not  an  open  market  as  it  ought  to  be ;  that  as  a  cat- 
tle market  it  is  not  under  the  control  of  the  corpora- 
tion, nor  do  they  derive  any  revenue  from  it,  bnt  that 
they  do  receive  tolls  for  hay  and  straw  sold  therein, 
and  that  the  bill  did  not  propose  a  new  market  for 
these  commodities.    It  further  appeared  that  said  bill 
had  been  twice  read,  and  was  then  referred  to  a  com- 
mittee of  the  House  of  Commons ;  that  the  proposed 
bill  was  referred  to  a  municipal  committee  by  tho 
town  council  of  Dublin,  who  recommended  a  petition 
against  it;  and  said  committee  were  authorised  to 
draw  to  the  extent  of  £500  on  said  borough  fund  for 
the  furtherance  of  said  petition,  which  was  laid  before 
the  select  committee  of  the  House  of  Commons,  who, 
nevertheless,  declared  the  preamble  proved ;  that  sub- 
sequent to  the  proving  of  said  bill  a  special  meeting 
of  said  corporation  was  held  for  the  purpose  of  autho- 
rising the  application  of  the  borough  funds  to  the 
purpose  of  opposing  said  bill ;  and  though  notice  of 
the  illegality  of  such  application  of  said  fund  was 
served  on  them,  they  passed  a  resolution  authorising 
the  city  treasurer  to  pay  a  further  sum  of  £500  for 
that  purpose ;  that  said  borough  fund  consists  of  the 
monies  specified  in  3  &  4  Vict.  o.  108,  tho  126th  sec 
whereof  provides  that  said  fund  is  only  to  be  applied 
to  the  purposes  specified  in  the  Act,  said  purposes 
being  set  out  in  the  131st  section;  and  that  the  orders 
complained  of  are  unauthorised  by  said  3  &  4  VicK 
or  by  any  other  statute.  The  town  clerk  being  absent 
made  no  affidavit ;  bnt  that  of  the  solicitor  to  the  cor- 
poration contained  the  facts  relied  upon  as  cause. 
They  were,  that  the  city  estates  called  "  antient  reve- 
nue," (including  lands  and  tenements  in  the  neigbour* 
hood  of  Smithfield)  were,  in  1809,  conveyed  by  the 
corporation  to  trustees  for  certain  trust*,  the  first 
being  "to  take  the  rents  and  profits  thereof  upon 
trust,  to  pay  thereout  all  costs  which  may  at  any 
time  be  necessarily  incurred  for  the  purpose  of  reco- 
vering and  protecting  the  said  estates  or  any  of  them* 
and  all  other  charges  connected  with  the  due  execu- 
tion of  said  trusts*"  &c ;  and  that  the  rents  of  these 
estates  are  portion  of  the  borough  fund  under  the  3 
&  4  Vic.  c.  108.     That  tho  preamble  of  the  bill  and 
the  1 34th  section  provided  for  the  erection  of  a  new 
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market,  and  that  the  market  company  should  be  em- 
powered to  levy  tolls  and  sell  shires  thereat,  the  cor* 
poration  having  incurred  considerable  expense  in  fitting 
np  a  u  green  hide  crane,"  and  keeping  it  in  repair, 
though  it  was  a  free  and  open  market.  Under  certain 
circumstances  the  Recorder  of  Dublin  was  to  have  the 
power  of  making  roles  and  regulations  for  the  manage- 
ment of  the  new  market  instead  of  the  Lord  Mayor, 
who  at  present  had  that  privilege.  Certain  houses 
and  premises  in  the  neighbourhood  of  Smithfield,  the 
leases  of  which  would  fall  in  1 863  and  1881,  would  pro- 
duce then  an  increased  lental  to  the  corporation  as  a  por- 
tion of  the  "  antient  revenue  "  of  about  £5000  per 
annum  in  case  the  proposed  bill  was  not  passed ;  that 
the  bill  came  before  the  select  committee  on  the  1 8th 
March;  the  evidence  given  against  it  on  behalf  of  the 
corporation  was  produced,  the  promoters  having  con- 
cluded theirs,  and  the  corporation  now  relied  on  an 
opposition  before  the  Lords.  That  the  majority  of 
the  corporation  believed  the  proposed  bill  to  bo  detri- 
mental to  the  interests  of  the  rate  payers,  and  of  the 
property  held  by  the  corporation  in  trust  for  the  citi- 
zens, subversive  of  their  own  statutable  rights;  and 
that  a  public  nuisance  would  be  created  by  the  pas- 
sage of  cattle  through  the  city  if  it  should  pass.  And 
further,  that  G.  W.  H.  was  engineer  to  the  Great 
Southern  and  Western  Railway  Co.,  whose  traffic 
would  be  much  increased  by  the- establishment  of  the 
proposed  market:  that  the  relators  were  unconnected 
with  the  cattle  trade,  and  that  the  present  market 
was  sufficiently  commodious;  or  if  any  alteration  were 
needed  in  it,  that  the  corporation  would  carry  them 
out  according  to  plans  already  prepared  by  their  engi- 
neer for  that  purpose. 

Armstrong,  Sergeant  (with  him  MaUey  and 
0*Driscoll),  moved  to  make  absolute  the  order. — By 
the  131st  section  of  the  3  &  4  Vic.  c.  108,  any  sur- 
plus funds  that  may  remain  in  the  hands  of  the  cor- 
poration after  defraying  all  necessary  expenses,  are  to 
be  applied  to  the  improvement  of  tho  city.  This 
enactment  is  explicit  and  peremptory;  and  it  is  no 
matter  with  reference  thereto  whether  the  revenue  of 
the  corporation  is  likely  to  be  lessened,  or  any  incon- 
venience occasioned  to  others  by  reason  of  the  passing 
of  the  bill.  The  real  and  only  question  before  the 
court  is,  can  the  corporation  travel  out  of  the  words 
of  the  Act?  Counsel  relied  on  Rothwell  v.  The  Bo- 
rough of  Dublin  (12  Ir.  L.  Rep.,  206). 

Lawson,  Q.C«  Solicitor-General,  and  ft  Barry, 
Q.C.),  contra. — The  Corporation  in  this  oase  are  only 
opposing  a  bill  which,  if  it  pass,  will  reduce  their  re 
venues  considerably :  and  in  so  doing  they  are  only 
protecting  their  property.  They  are  acting  just  as 
they  might  in  case  they  proceeded  by  ejectment 
against  anyone  who  held  possession  illegally  of  their 
property,  and  they  are  obliged  to  preserve  the  pro- 
perty entrusted  to  them — Regina  v.  The  Commis- 
sioners of  Sewers  for  Norfolk  (15  Q.  B.,  549);  The 
Attorney-General  v.  EasUahe  (11  Hare,  205);  The 
Attorney -General  v.  The  Mayor  of  Norwich  (2  Myl. 
&  Craig);  The  Attorney -General  v.  Andrews  (2 
M'Xaghten  &  Gordon,  225). 

Lefboy,  C.  J. — Wo  are  all  of  opinion  that  we 
should  not  make  absolute  the  conditional  order.  The 
Corporation  have  voted  money  to  oppose  a  bill  which 


was  being  promoted  in  Parliament  It  appears  they, 
or  a  majority  of  them,  believe  it  to  be  detrimental  to 
their  interests  that  it  should  become  law,  and  we  most 
be  satisfied  that  the  orders  they  have  made  with  refe- 
rence to  it  are  invalid  before  we  can  issue  the  certiorari 
There  was  no  deceit  in  these  orders,  and  there  was1 
nothing  on  the  face  of  them  to  render  them  invalid  as 
orders  to  oppose  a  bill  brought  into  Parliament.  The 
gist  of  the  bill  was  to  obtain  a  new  cattle  market,  and 
a  new  crane  for  the  sale  and  weighing  of  hides;  with 
respect  to  the  market,  they  were  by  the  course  they 
took  only  exercising  their  common  law  right.  It  was 
their  duty  to  oppose  the  bill,  as  it  was  attended  with 
prejudice  to  the  interests  of  the  citizens  of  Dublin,  in- 
asmuch as  the  property  of  the  corporation  itself  would 
be  seriously  injured;  and  is  it  to  be  said  that,  under 
these  circumstances,  they  were  to  be  precluded  from 
appearing  before  Parliament  to  oppose  the  bill?  What 
could  be  more  fair  and  just  than  that  they  should  ap- 
pear before  the  House  of  Lords?  The  dread  of  injury 
to  their  property  appears  to  me  a  fair  ground  for  their 
raising  a  sum  of  money  to  protect  it.  This  is  not  a 
job  of  the  solicitor;  there  is  nothing  suspicious  on  the 
face  of  it.  With  respect  to  the  crane,  the  bill  goes 
to  the  length  of  abolishing  it;  the  corporation  derived 
a  revenue  under  it,  and  they  would  have  been  deprived 
of  this  as  well  as  of  a  considerable  part  of  their  pro- 
perty. If  the  reversion  in  expectancy  which  the  cor- 
poration were  entitled  to  were  not  to  fall  in  for  a 
great  number  of  years,  the  opposition  to  the  bill  pre- 
judicing such  reversion  might  be  considered  a  specu- 
lation; but  that  is  not  the  case  here.  Some  of  the 
leases  will  fall  in  next  year,  and  there  is  a  sufficient 
and  substantial  ground  for  justifying  the  corporation 
in  taking  measures  to  resist  this  bill  in  passing  through 
Parliament.  On  the  whole  there  appears,  in  my  opi- 
nion, sufficient  reason  for  refusing  to  make  absolute 
the  conditional  order. 

O'Brien,  J. — I  am  also  clearly  of  opinion  that  the 
order  should  be  refused.  The  3  &  4  Vic,  under  the 
authority  of  which  the  corporation  disposed  of  the 
rents  and  profits  of  their  property,  provides  that  the 
parties  to  whom  the  property  of  the  corporation  are  en- 
trusted as  trustees  shall  refund  themselves  all  expenses 
they  incur  in  protecting  such  property ;  and  I  think  we 
should  be  slow  in  putting  a  construction  on  the  Act 
which  has  not  yet  been  put  on  it  The  decision  in  the 
case  quoted  does  not  affect  this  case.  Where  it  is  not 
a  speculative  opposition,  but  that  a  serious  injury  is 
apprehended  from  a  bill  passing  through  Parliament, 
the  opposition  given  to  it  by  the  corporation  is  a  legi- 
timate exercise  of  their  powers;  it  is  sufficient  for 
this  purpose  to  show  that  it  was  the  interest  of  the 
people  of  Dublin  that  they  should  resist  the  bill.  The 
question  is  with  respect  to  the  protection  of  the  Smith- 
field  property,  and  is  not  a  speculative  one;  not  that 
the  property  is  to  become  theirs  in  1881,  but  the  re- 
sult of  the  opposition  will  affect  their  property  next 
year.  If  this  bill  passed,  the  Recorder  might  take 
the  place  of  the  Lord  Mayor,  who  now  makes  rules 
and  regulations  for  the  carrying  on  of  all  the  markets 
in  Dublin.  Is  it  not  consistent  with  the  provisions  of 
the  Act  of  Parliament  that  they  should  protect  the 
property  left  to  them  ? 

Hates,  J. — The  decision  of  this  court  is  not  final;. 
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but  the  Act  gives  as  the  authority  to  decide  the  ques- 
tion here  at  tone;  and  all  that  we  have  to  do  is,  to 
see  whether  in  administering  the  rights  bestowed  on 
the  corporation,  this  may  be  a  proper  application  of 
the  funds  placed  at  their  disposal.  Many  reasons  have 
been  given  why  it  should  be  considered  so,  bnt  I  hold 
by  their  right  to  protect  their  property.  Where  a 
pnblic  body  gets  property  for  pnblic  purposes  they 
have  a  right  to  protect  and  defend  that  property ;  and 
if  it  were  shown  that  that  property  was  likely  to  be 
injured  by  any  measure  this  would  be  sufficient  indi- 
cation to  them  that  they  should,  by  opposing  it,  pro- 
tect and  defend  that  property.  Some  of  the  corpora- 
tion property  will  fall  out  of  lease  next  year,  and  more 
of  it  in  nineteen  years;  and,  on  the  principle  of  uni- 
versal benevolence,  I  hold  that  it  should  be  preserved. 
If  this  court  don't  give  satisfaction  to  the  relators, 
they  can  go  elsewhere. 

Fitzgerald,  J. — We  are  satisfied  that  the  intended 
bill  was  likely  to  injure  the  property  of  the  corpora- 
tion, and  that  they  opposed  it  in  the  legitimate  exer- 
cise of  their  privileges. 


Court  of  Common  t^leas. 

[Reported  by  J.  Field  Johnston,  E»q.,  BarrUler^ULawJ 

Connors  r.  Justice.— May  7-9,  1862. 

Demurrer — Slander* 

To  impute  incontinence  to  a  female  domestic  servant 
whilst  in  the  course  of  her  employment  is  actionable, 

The  summons  and  plaint  stated  that  the  plaintiff  was 
and  is  a  female  domestic  servant,  and  that  it  was 
and  is  necessary  for  her  to  be  of  a  chaste  and  con- 
tinent character  in  her  employment  as  such  domestic 
servant,  and  that  the  defendant  spoke  of  her  the 
words  following:  "  I  was  so  incensed  at  her  (mean- 
ing the  plaintiff)  coming  to  hire  with  me  after  having 

had  a  miscarriage  in  the  service  of  Mrs. ,"  and 

that  the  said  words  were  so  spoken  in  relation  to  the 
occupation  of  the  plaintiff.  The  defendant  demurred. 
JeUea\  in  support  of  the  demurrer.  Words  im- 
puting incontinence  are  not  actionable — Campbell  v. 
White  (5  Ir.  Com.  Law  Rep.  312),  and  accordingly, 
the  pleader  has  endeavoured  to  connect  the  imputa- 
tion with  the  plaintiff's  occupation.  What  are  the 
special  circumstances  which  take  this  case  out  of  the 
general  rale?  What  do  these  words  "In  relation  to 
the  occupation  of  the  plaintiff"  mean?  They  are 
intelligible  when  misconduct  in  any  professional  ca- 
pacity is  imputed,  as  if  it  were  said  of  an  attorney 
that  be  divulged  the  secrets  of  his  clients.  The  prac- 
tice of  chastity  is  incnmbent  on  every  member  of  the 
community,  it  is  a  moral  duty,  and  to  impute  nn- 
chastity,  without  special  damage,  is  not  actionable — 
Lumby  v.  AUday  (1  Crompton  and  Jorvis  301); 
Ayre  v.  Craven  (2  Adol.  &  EL  2).  In  the  latter, 
at  page  6,  the  very  case  we  have  here  is  noticed  in 
the  argument,  thus,  "a  maid  servant  would,  undoubt- 
edly, be  less  likely  to  obtain  a  place,  if  charged  with 
prostitution,  yet,  such  a  charge  would  not  of  itself 
be  actionable,'9  and  Lord  Denman,  in  giving  judg- 
ment says,  "  Some  of  the  cases  havo  proceeded  to  a 


length  which  can  hardly  fail  to  excite  surprise;  a 
clergyman  having  failed  to  obtain  redress  for  the  im- 
putation of  adultery;  and  a  schoolmistress  having 
been  declared  incompetent  to  maintain  an  action  for 
a  charge  of  prostitution.  Such  words  were  unde- 
niably calculated  to  injure  the  success  of  the  plain- 
tiffs in  their  several  professions;  but  not  being  ap- 
plicable to  their  conduct  therein,  no  action  lay." 
In  Oallwey  v.  Marshall  (9  Exchequer  294)  it  was 
held  that  an  imputation  of  incontinence  in  an  unbe- 
neficed clergyman  is  not  actionable.  The  summons 
and  plaint  avers  that  it  was  and  is  necessary  for  the 
plaintiff  to  be  of  a  chaste  and  continent  character, 
but  it  is  for  the  court  and  not  the  parties  to  say  what 
are  the  necessary  qualifications  of  an  employment 
which  render  an  imputation  actionable:  so  Bayley,  B. 
in  Lumby  v.  AUday.  A  conclusion  of  law  is  here 
inserted.  A  character  for  general  lying  would,  doubt- 
less, lessen  a  servant's  chances  of  employment ;  but 
to  impute  it  would  not  be  actionable.  See  the  re- 
marks of  Twisden,  J.,  in  Wharton  v.  Brook  (Ventr. 
21). 

W.  M.  Johnson,  contra. — I  admit  the  general 
rule  that  incontinence  being  imputed  is  no  ground  of 
action,  and  I  admit  it  is  for  the  court  to  say  what  are 
the  necessary  qualifications  of  an  imputation ;  but  on 
the  question  of  pleading  I  refer  to  the  casoof  Hemmings 
v.  Gasson  (27  L.  J.,  N.  S.  252).  The  present  action 
is  not  novel  The  cases  cited  on  the  other  side,  with  the 
exception  of  the  first,  were  cases  of  professional 
persons.  I  say,  firstly,  that  if  there  be  an  imputa- 
tion on  a  quality  necessary  for  carrying  on  an  office 
or  trade,  it  is  actionable;  and  I  say,  secondly,  that 
a  servant's  employment  comes  within  this  category* 
For  the  first  proposition  see  1  Starkie,  on  Slander, 
117;  Cooke,  on  Defamation,  16,  17 ;  for  the  second, 
see  Smith's  Master  and  Servant,  27 1.  [Keogh,  J. 
— Is  there  a  case  in  point?]  Scarcely,  because  the 
defence  of  privilege  is  most  frequently  resorted  to. 
\Keogh,  J. — Are  there  any  legal  reports  in  the  Isle 
of  Man?]  They  would,  probably,  be  in  point,  if 
there  were.  [Monahan,  C.  J.— Is  there  any  case  to 
be  found  in  which  a  physician  was  charged  with  hav- 
ing taken  liberties  with  a  patient?]  Not  on  the  civil 
side  of  the  court,  and  the  absence  of  it  can  be  easily 
accounted  for.  See  2  Lush's  Saunders,  904;  Terry 
v.  Hooper  (1  Lev.  115)  which  was  the  lime-burner's 
case.  As  to  tho  objection  that  too  many  actions  may 
be  brought,  see  Beavor  v.  Hides  (2  Wilson,  300). 
That  a  domestic  servant  must  be  chaste,  see  R.  v.  In- 
habitants of  Brampton  (Caldecott's  Settlement  Cases 
11);  R.  v.  Inhabitants  of  Welford  (Caldecott's 
Settlement  Cases,  57)*  These  cases  establish  that  a 
master  may  immediately  discharge  a  servant  for  in- 
continence. [Christian,  J".— Is  there  any  case  where 
a  master  was  justified  in  turning  away  a  servant  on 
account  of  what  he  had  hoard  of  her  incontinence  be- 
fore her  coming  to  him?]  That  seems  to  be  treated 
as  averred  in  the  contract,  1  Chitty's  Practice  of  the 
Law  76  note;  Addison,  on  Contracts,  5th  ed.  page 
387;  Nun  and  Walsh's  Justice  of  the  Peace,  682. 
By  14  &  15  Vic  chapter  92,  section  16,  misconduct 
of  this  nature  is  summarily  punishable.  [Christian, 
J. — Being  averred  in  the  contract  would  seem  to  im- 
ply that  the  chastity  was  a  requisite  to  the  servitude.] 
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Id  Rumtey  y.  Webb  (Carrington  and  Marshman 
104),  there  was  special  damage  alleged;  bat  the  case 
shows  that  there  need  hare  been  none.  It  did  not 
appear  in  the  cases  cited  that  the  professional  men 
were  acting  professionally  at  the  time,  bat  in  this 
summons  and  plaint  it  is  stated  that  the  plaintiff  was 
and  is  a  female  domestic  servant  A  barrister  may 
be  a  country  gentleman;  a  clergyman  may  hare  no 
core  of  souls;  a  physician  may  be  a  physician  and 
not  a  practising  physician.  Gibs  v.  Price  (Style's 
ReporU  231);  Watson  v.  Vanderlash  (Hetley's  Re- 
ports 71);  Pridham  v.  Tucker  (Yelverton's Reports 
153).  The  last  of  these  is  not  so  strong  as  the  pre- 
sent, for  the  office  was  not  continuing.  A  clergyman 
is  assamed  not  to  have  temporal  employment  till  the 
contrary  be  shown.  In  Southee  v.  Denny  (I  Ex- 
chequer Reports  196),  the  declaration  stated  that  the 
plaintiff  was  a  surgeon  and  accoucheur,  that,  in  that 
character  he  bad  attended  one  Mrs.  Reay,  during  her 
confinement,  and  that  the  defendant,  in  a  discourse 
which  he  had  with  her,  spoke  of  the  plaintiff  the 
following  words:  "  I  wonder  you  had  him  to  attend 
you.  Do  you  know  him?  He  is  not  an  apothecary; 
he  has  not  passed  any  examination;  he  is  a  bad 
character:  none  of  the  medical  men  here  will  meet 
him.  There  have  been  many  inquests  had  upon  per- 
sons who  have  died  because  he  attended  them."  The 
last  words  were  not  proved,  and  the  declaration  was 
amended  at  the  trial  by  substituting  the  words; 
"  Several  have  died  that  the  plaintiff  had  attended, 
and  there  have  been  inquests  held  upon  them ; "  and 
the  court  held  that  the  words  as  amended  were  ac- 
tionable, and  inclined  to  think  that  the  words,  "  He 
is  a  bad  character;  none  of  the  medical  men  here 
will  meet  him "  akmo  were  actionable,  as  they  im- 
plied that  he  was  a  person  who,  in  a  case  of  neces- 
sity, requiring  a  consultation  with  others,  could  not 
obtain  the  benefit  of  their  assistance  for  his  patients. 
Serjeant  Armstrong*  (with,  W.  M.  Johnson)  — 
It  is  conceded  that  an  imputation  of  incontinence  is 
not  in  general  actionable,  but  it  is  equally  well  settled 
that  to  disparage  a  person  in  his  occupation  is  action- 
able. I  need  not  argue  that  in  every  conceivable  case 
of  female  domestic  service,  chastity  is  au  element  es- 
sential Suppose  the  case  of  a  lady's  maid,  or  of  a 
young  woman  attending  on  young  children,  would 
not  the  head  of  a  house,  if  forced  to  elect  between  a 
servant  who  bad  committed  an  act  of  theft  under 
temptation  and  an  unchaste  woman,  prefer  the  for- 
mer? The  only  wonder  is  that  this  necessity  should 
be  doubted.  But  here  the  necessity  is  stated  in  fact 
and  not  traversed  by  the  demurrer.  Will  not  this 
take  the  case  out  of  the  genoral  rule?  [Monahan, 
C  J. — Tt  is  argued  on  the  other  qide  that,  whatever 
may  bo  the  general  rule,  this  averment  raises  the 
question,  if  in  this  particular  instance  there  was  a 
duty  incumbent  on  the  plaintiff  of  being  chaste.]  A 
cook,  for  example,  is  not  under  the  same  amount  of 
obligation.  Could  the  present  plaintiff,  if  the  im- 
putation be  true,  be  called  a  good,  honest  servant? 
[Monahany  C.  J. — The  imputation  here  is  in  the 
singular  number;  it  only  charges  one  transaction.] 
Suppose  an  imputation  exactly  like  this,  c&3t  on  a 
doctor,  would  not  that  have  all  the  effect  necessary? 
In  Ayre  v.  Craven,  the  professional  character  of  the 


physician  was  not  the  subject  of  conversation  at  the 
time.  [Christian,  J. — It  seems  to  me  that  the  power 
to  dismiss  by  the  master  for  incontinence  goes  far  to 
show  that  chastity  is  an  element  essential  to  domestic 
servitude.] 

JeUett  in  reply. — It  is  insisted  on  that  a  master 
may  dismiss  a  servant  for  incontinence,  and  that  chas- 
tity is  a  qualification  necessary  for  domestic  service. 
The  fallacy  of  the  argument  lies  in  confounding  pro- 
fessional qualifications  with  those  moral  qualities  which 
greatly  assist  the  practice  of  the  profession,  and  so 
far  are  essential,  bat  which,  in  strictness  form  no  part 
of  the  essence  of  the  qualifications.  Take  the  fol- 
lowing illustration:  a  physician  mast  have  two  sets  of 
qualifications;  firstly,  professional  skill,  &&;  secondly, 
manners,  habits,  and  moral  qualities.  The  imputa- 
tions which  are  taken  cognizance  of,  most  affect  the 
first  of  these.  To  call  a  doctor  vulgar  and  brutal, 
would  be  to  impute  to  him  the  absence  of  what  may 
prove  one  of  the  chief  ingredients  in  his  success  in 
life.  To  call  a  barrister  nervous  might  damage  him, 
and  wonld  be  to  impute  the  absence  of  what  is  ne- 
cessary to  his  success,  bat  no  action  would  lie, 
[Christian,  J* — Take  the  first  of  yonr  illustrations; 
to  impute  to  a  surgeon  that  for  which  he  might  be 
struck  off  the  roll  of  surgeons  would  be  ground  of 
action ;  similarly,  if  a  servant  may  be  dismissed  for 
want  of  chastity,  why  is  not  to  impute  that  action- 
able?] Parke,  B.,  lays  it  down  that  a  servant  may 
be  dismissed  for  visiting  a  sick  mother,  and  staving 
ont  without  leave  is  ground  of  dismissal  Ayre  v. 
Craven  is  quatuor  pedibus  with  the  present  case. 
Driven  by  Ayre  v.  Craven  from  his  first  position,  the 
plaintiff  next  contends  that  to  have  been  once  incon- 
tinent was  a  breach  of  an  engagement  with  the  lady 
who  dismissed  her.  There  is  no  distinction  recog- 
nised by  the  law  between  the  chastity  of  a  man  and 
that  of  a  woman.  Society  draws  a  wide  distinction, 
but  the  law  knows  none.  There  is  no  such  engage- 
ment as  that  spoken  of  in  the  case  of  a  governess. 
In  Wharton  v.  Brook  (Ventris  21),  Twisden,  J., 
said,  "This  hath  been  adjudged,  where  one  brought 
an  action,  declaring  she  was  a  school-mistress,  and 
taught  children  to  write  and  read,  by  which  she  got 
her  livelihood;  and  that  the  defendant  said  of  her, 
she  was  a  whore,  aid  that  J.  S.  kept  her  us  his 
whore:  that  to  slander  one  in  such  a  profession  was 
not  maintainable  without  special  damage."  This  is 
teferred  to  by  Lord  Denman  in  Ayre  y.  Craven,  and 
is  said  to  be  overruled  by  the  two  lines  in  2  Lush's 
Saunders,  904.  "  To  say  of  a  young  lady,  a  gover- 
ness, that  she  had  had  a  child  by  the  man  whose 
children  she  is  instructing,  has  been  held  to  be  highly 
defamatory."  This  is  not  overruling  it.  This  aver- 
ment of  a  duty  is  commonly  resorted  to  in  order  to 
get  the  question  before  the  jury,  which  ought  to  be 
deeided  by  the  court;  the  effort  has  always  failed. 
In  Seymour  v.  Maddox  (16  Q.  B.  326),  the  ac- 
tion was  brought  against  the  owner  of  a  theatre  for 
injuries  sustained  by  leaving  a  passage  from  the  dress- 
ing-room to  the  stage  unlighted,  and  having  a  hole 
which  was  un fenced,  and  on  motion  in  arrest  of  judg- 
ment, it  was  held  that  the  declaration  was  bad,  be- 
cause the  facts  stated  did  not  raise  the  duty,  a  breach 
of  which  was  complained  of,  and  that  the  express  al- 
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legation  of  duty  would  not  aid.  So  Metcalfe  v. 
Hetherington  (11  Exchequer  Rep.  269);  In  R.  v. 
Inhabitants  of  Brampton,  the  servant  had  been  paid 
her  year's  wages.  [Christian,  J. — Surely,  nothing 
would  justify  the  master  in  dismissing  a  servant  with- 
out notice  but  what  amounts  to  a  lapse  of  duty.] 
For  the  matter  of  implied  contract  which  is  relied  on, 
every  Magdalen  institution  in  the  kingdom  is  in  the 
habit  of  putting  its  inmates  out  to  service,  and  will 
it  be  said  that  a  master  who  had  discovered  his  ser- 
vant came  out  of  one  of  them  could  part  with  her  on 
the  ground  of  broken  contract?  There  is  no  such 
implied  contract  anywhere  but  in  the  one  case  of  I 
marriage,  where  the  breach  of  such  a  contract  may 
be  pleaded  in  answer  to  an  action  for  breach  of  pro- 
mise of  marriage.  [Monahan,  C.  J. — Would  not 
the  imputation  of  one  act  of  misfeasance  in  an  attor- 
ney be  the  proper  subject  of  an  action  of  slander?] 
Yes,  but  to  hold  this  plaint  good  would  be  to  de- 
mand a  higher  standard  of  virtue  in  servants  than 
in  any  other  class  of  the  community. 

May  12. — Per  Cubiam. — Overrule  the  demurrer. 
Demurrer  overruled. 


M'Mahon  v.  Elus,  and  another. — May  10 
and  30,   1862. 

Practice — Interrogatories, 

Where  the  court  has  directed  an  interrogatory  to  be 
exhibited  to  the  plaintiff  in  an  action,  and  to  be 
answered  by  him,  and  has  a/terwards  disposed  of 
the  order  by  refusing  to  make  any  rule  on  a  motion 
to  attach  him  for  noncompliance,  and  the  defen- 
dant, subsequently,  obtains  from  a  judge  in  cham- 
ber an  order,  that  a  similar  interrogatory  be  ex- 
hibited and  answered,  withholding  all  mention  of 
the  previous  proceedings,  the  court  will  set  aside 
the  judge's  order. 

Where  in  an  action  brought  for  the  disturbance 
of  the  plaintiff  *n  an  °ffice  which  he  claims  to 
hold,  the  court  has  previously  ruled  upon  de- 
murrer that  it  lies  upon  the  plaintiff  affirmatively 
to  show  he  took  die  necessary  oath  of  office, 
it  will  not  permit  the  defendant  to  elicit  from 
him  by  exhibiting  an  interrogatory,  whether  or  not 
he  ever  took  such  oath,  inasmuch  as  this  is  seeking 
to  know  what  evidence  the  plaintiff  means  to  givi  at 
the  trial,  or  else  an  endeavour  to  procure  evidence 
which  may  rebut  his  case. 

The  plaintiff  claimed  to  be  weighmaster  of  Clones, 
aa  heir  at  law  of  bis  father.  The  action  was  for  dis- 
turbing him  in  the  exercise  of  his  said  office*  On  the 
8th  of  June,  1859,  the  court,  on  motion  by  the  de- 
fendant, directed  the  following  interrogatories  to  be 
answered  by  the  plaintiff  within  ten  days  from  service 
of  the  same.  1.  Did  the  late  Sir  Thomas  Barrett 
Leonard,  Bart,  administer  to  plaintiff  the  oath  di- 
rected by  the  3rd  section  of  the  statute  of  the  4th 
Anne,  chap.  14,  to  be  taken  by  weighmasters  ap- 
pointed under  said  statute,  and  if  so,  where  and 
when  did  he  administer  said  oath  to  plaintiff,  and  was 
any  person  and  who  present  when  said  oath  was  so  ad- 
ministered, and  was  any  entry  or  memorandum  m  de 


respecting  the  administering  and  taking  of  such  Oath, 
and  where  is  such  memorandum  or  entry  at  present? 
2.  Did  any  person,  other  than  said  Sir  Thomas  Bar- 
rett Leonard  administer  said  oath  to  plaintiff  prior  to 
the  22nd  day  of  January,  1858,  and  if  so,  where 
and  when  was  said  oath  so  administered  and  by  whom, 
and  was  any  person  or  persons  present,  and  was  any 
entry  or  memorandum  made  respecting  the  adminis- 
tering and  taking  of  such  oath,  and  where  is  such  en- 
try or  memorandum  at  present?     3.  Did  the  plaintiff 
ever  take  the  oath  of  supremacy,  directed  to  be  taken 
by  the  9th  section  of  said  statute  of  4th  Anne?     4. 
Is  the  plaintiff  a  member  of  the  Roman  Catholic  re- 
ligion, and  has  he  been  such  from  the  1st  January, 
1844,  to  the  present  time?    5.  Did  the  plaintiff, 
within  three  calendar  months  next  before  his  alleged 
appointment  to  or  his  alleged  entering  upon  the  ex- 
ercise and  enjoyment  of  the  office  of  weighmaster  of 
Clones,  take  and  subscribe  the  oath  directed  by  the 
statute  of  10  Geo.  4th  chap.  7,  to  be  taken  by  all 
persons  professing  the  Roman  Catholic  religion  before 
their  appointment  to  or  their  entering  upon  the  exer- 
cise or  enjoyment  of  any  office  under  the  Crown,  or 
any  other  offices  or  franchises  at  any  of  the  places  ap- 
pointed by  said  statute  for  the  taking  and  subscribing 
of  said  oath,  and  at  which  of  those  places  and  at 
what  time  and  before  and  in  the  presence  of  whom 
did  he  so  take  and  subscribe  said  oath?     6.  Did 
plaintiff  take  and  subscribe  said  last-mentioned  oath 
at  any  time  between  the  1st  day  of  January,   1844 
and  the  22nd  day  of  January,  1853,  and  if  so,  at 
what  time  and  at  what  place  and  before  and  in  the 
presence  of  whom  did  he  subscribe  and  take  said 
oath?    The  plaintiff  not  having  answered  these  in- 
terrogatories, the  defendant,  on  the  3rd  November 
following,  moved  for  an  attachment  to  issue  against 
him,  when  the  court  made  no  rule  on  the  motion.  The 
pleadings  were  protracted  and  complicated,  and  upon 
argument  of  a  demurrer  to  some  of  them,  the  court 
decided  in  the  defendant's  favour,  that  it  devolved 
upon  the  plaintiff  to  prove  affirmatively  that  he  had 
taken  the  requisite  oath  of  office.     On  the  25th  of 
June,  1861,  the  defendant  went  before  Hughes  B., 
in  chamber  and  obtained  an  order  that  the  plaintiff 
should,  within  ten  days  after  service  of  the  same, 
answer  by  affidavit  the  following    interrogatory— 
Whether  the  said  plaintiff,  John  M'Mahon  ever  took 
the  oath  mentioned  and  set  out  in  the  third  section  of 
the  statute  made  and  passed  in  Ireland,  in  the  fourth 
year  of  the  reign  of  her  late  Majesty  Queen  Anne, 
entitled  an  ••  Act  for  regulating  the  weights  to  be  used 
iu  this  kingdom,  and  that  salt  and  meal  shall  be  sold 
by  weight,"  and  if  so,  when  and  where  did  be  take 
said  oath  and  by  whom  was  said  oath  administered  to 
him,  and  were  any  and  what  persons  present  when 
said  oath  was  taken  by  the  plaintiff,  and  was  any  and 
what  memorandum  made  respecting  the  said  taking 
of  said  oath,  and  where  is  such  memorandum  at  pre- 
sent?     At  the  ensuing  Hilary   After-sittings,  the 
cause  came  on  for  trial  when,  after  having  been  partly 
heard,  it  was  postponed  owing  to  the  illness  of  a 
juror.     The  plaintiff  refusing  to  answer  this  inter- 
rogatory the  defendant  obtained  a  conditional  order  to 
attach  him,  against  which 

Charles  Hemphill,  Q.  C.  (with  him  Mfers  Kelly), 
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now  showed  cause. — There  was  a  suppression  of  facts 
before  Hughes,  B.  No  mention  was  made  of  the 
order  previously  obtained  from  this  court.  The  plain- 
tiff is  not  to  answer  a  question  which  might  have 
a  tendency  to  criminate  him.  • 

Charles  Rollestone,  Q.  G,  (with  him,  Hercules 
Ellis),  contra. — If  this  order  was  obtained  irregularly 
from  Hughes,  B.,  the  plaintiff  was  bound  to  have 
come  in  proper  time  and  applied  to  have  it  set  aside. 
Saunders  and  another  v.  Jones  (3  Dowling  &  Lowndes 
770).  The  plaintiff  does  not  allege  in  his  refusal  to 
answer  the  interrogatory,  that  to  do  so,  might  crim- 
inate him,  but  that  it  is  pointed  to  make  him  show 
how  he  is  going  to  shape  his  case.  The  defendant 
has  made  an  affidavit,  in  which  he  states  that  the 
plaintiff  absented  himself  at  the  trial  and  for  some 
time  previously.    This  is  not  contradicted. 

Monahan,  C.  J.— The  order  must  be  set  aside 
since  it  was  obtained  from  Hughes,  B.,  upon  a  sup- 
pression of  an  order  made  by  us  in  this  cause.  The 
only  answer  the  defendant  makes  is  to  plead  the 
plaintiffs  delay  in  applying  to  set  it  aside,  but  though 
wo  think  there  has  been  great  delay,  we  do  not  think 
it  too  great,  and  so  we  set  it  aside  with  costs. 

Rule  accordingly* 

May  30 Charles  Rollestone,  Q.  C,  (with  him, 

Hercules  Ellis),  applied  to  the  court  for  an  order  di- 
recting the  plaintiff  to  answer  the  interrogatory  con- 
cerning which  the  order  had  been  obtained  from 
Hughes,  B.  [Christian,  J* — A  serious  difficulty  in 
your  way  is  that  yon  are,  in  fact,  seeking  for  a  dis- 
covery of  the  materials  with  which  the  plaintiff  means 
to  prove  his  case.]  I  have  also  to  meet  the  objection 
which  will  be  made,  that  the  answer  to  this  interro- 
gatory would  tend  to  criminate  the  plaintiff;  but  he 
has  made  no  affidavit  to  show  how  it  can.  He  might 
not  have  been  appointed  under  the  statute  of  Anne, 
and  then  there  could  be  nothing  to  criminate.  [Chris- 
tian, J".— There  would  be  a  penalty  for  acting  in  the 
office.]  The  plaintiff  may  have  weighed  all  these 
people's  goods,  and  not  be  liable  to  an  indictment. 
He  may  be  able  to  explain  it  otherwise.  At  all  events, 
he  should  himself  make  an  affidavit  of  the  fact — 
08born  v.  The  London  Dock  Company  (10  Exche- 
quer Reports  693) ;  Sidebottom  v.  Adkins  and  others 
(3  Jur.  N.  S.  631);  Parkhurst  v.  Lowten  (2  Swan- 
ston  194).  [Monahan,  C  J, — The  present  is  an  ac- 
tion for  disturbing  the  plaintiff  iu  his  office,  and 
therefore,  it  is  assumed  he  acted  in  it.]  We  allege 
there  was  no  such  office  in  existence,  in  which  case 
there  could  be  no  self  crimination.  The  court  will 
not  allow  a  counsel  or  attorney  to  allege  this  risk 
whcu  the  plaintiff  himself  will  not  make  the  state- 
ment. On  the  part  of  the  second  defendant,  White 
side,  it  would  be  all-important  to  know  the  date  of 
the  plaintiff's  taking  the  oath.  'Whiteside  has  made 
an  affidavit,  stating,  he  has  exercised  the  office  for 
ten  years,  and  that  the  plaintiff  never  took  the  oath 
of  office,  and  this  is  not  contradicted.  In  answer  to 
the  objection  that  this  matter  has  been  already  de- 
cided and  cannot  be  heard  now,  I  rely  on  The  King 
v.  Eve  and  Parlby  (5  Ad.  &  EL  780).  [Chris- 
tian, J. — Have  you  any  authority  for  this,  that  where 
a  defendant's  case  is  not  an  affirmative  case,  but 


merely  negatives  the  plaintiff's,  a  discovery  can  be 
obtained  by  the  defendant  of  matter  which  may 
enable  him  to  sustain  that  negative?]  fhat  is  not 
this  case.  [Christian  J. — We  ruled  on  the  demur- 
rer that  the  taking  this  oath  was  a  preliminary  ne- 
cessary to  holding  the  office.] 

Charles  Hemphill,  Q.C.  (with  him,  Myers  Kelly), 
appeared  to  resist  the  motion.  There  are  three 
grounds  on  which  this  application  ought  to  be  refused. 
In  the  first  place,  it  has  been  already  discussed.  The 
present  is  in  fact  a  re-hearing  of  what  was  decided 
before.  There  was  no  distinction  taken  between  one 
interrogatory  and  another  by  the  decision  which  the 
court  then  made,  and  we  have  a  right  to  assume  that 
the  whole  case  was  argued  APMahon  v.  Ellis  (10 
Ir.  Com.  Law  Rep.  120).  [Christian,  J. — If  there 
was  a  miscarriage,  and  two  points  were  decided  on 
grounds  applicable  to  only  one,  there  might  be  strong 
reasons  for  reconsidering  it]  The  defendant  has  not 
shown  that  it  was  so.  [Seoah,  J. — Yon  contend 
that  we  cannot  go  behind  the  order  of  November, 
1859,  but  that  was  made  on  a  motion  to  attach,  and 
the  court  may  have  made  no  rule  on  thai  motion  on 
other  grounds,  such  as  that  the  interrogatories  were 
never  served,  &c]  The  entire  of  the  application 
must  be  taken  into  account  In  Hargreave  v.  Meade 
(9  Ir.  Com.  Law  Rep.  App.  xlv),  a  motion,  vir- 
tually the  same  as  the  one  made  before,  was  attempted 
to  be  made;  the  court  having  said,  "No  rule"  on 
the  former  occasion,  and  Monahan,  0. J.,  said,  "  A 
motion  upon  which,  'no  rule'  has  been  pronounced 
cannot  be  renewed.'9  De  Montmorency  v.  Pope  (2 
Ir.  Jurist  213);  O'Brien  v.  Taylor  (2  Ir.  Jur.  N.  S. 
53).  In  the  second  place,  this  application  ought  to 
be  refused,  because,  to  answer  the  interrogatory 
might  expose  the  plaintiff  to  an  indictment  R.  v. 
Davis  (Saver's  Rep.  163);  R.  v.  BoyaU  (2  Burrow 
832);  1  Russell  on  Crimes,  49,  50.  Thirdly,  this 
is  a  fishing  inquiry  on  the  part  of  the  defendant 
Ivy  v.  Kekeunck  (2  Vesey  Junior  679);  Moor  v. 
Roberts  (2  Com.  Bench,  N.  S.  671),  It  has  been 
assumed  on  the  other  side  that  interrogatories  may  be 
exhibited  on  every  point  on  which  questions  may  be 
asked  at  the  trial.  That  is  not  law.  [Keogh,  J. — 
I  suppose  there  is  no  ground  for  the  statement  that 
the  plaintiff  absented  himself  as  described?]  None 
whatever. 

Hercules  Ellis,  in  reply. — The  excuse  of  privilege 
must  be  sustained  by  oath.  If  the  answer  to  this 
interrogatory  were  to  criminate  the  plaintiff  it  could 
never  be  made  use  of  against  him.  Upon  the  for- 
mer argument,  the  plaintiff's  counsel  suppressed  a 
fact,  and  the  court  made  an  error  in  law.  See  Mas- 
ters v.  Butler  and  Baker  (13  Jur.  869).  [Keogh,  J. 
— If  it  were  worth  remarking,  one  of  your  observa- 
tions answers  the  other;  for,  if  the  counsel  suppressed 
the  fact,  the  court  made  no  mistake,  and  if  the  court 
were  in  error,  then  there  was  no  suppression.] 

Monahan,  C.  J. — This  application  is  substantially 
for  liberty  to  ascertain  when  and  where  and  under 
what  circumstances  the  plaintiff  took  the  oath  of  of- 
fice required  by  Act  of  Parliament  We  have  al- 
ready determined  upon  the  demurrer  which  was 
argued  in  this  case,  that  this  taking  of  the  oath  was 
matter  of  affirmation,  that  it  needed  to  be  affirma- 
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lively  proved  by  the  plaintiff,  This  is  an  application, 
therefore,  to  get  what  evidence  the  plaintiff  means  to 
give  or  to  get  evidence  which  may  rebut  his  case. 
Without  deciding  whether  or  not  a  witness  conid  be 
asked  in  court  the  questions  of  which  this  interroga- 
tory consists,  we  think  the  interrogatory  cannot  be 
exhibited.  We  need  go  no  further  to  show  that  this 
motion  must  be  refused.  We  consider  that  it  was 
substantially  brought  before  us  on  a  former  occasion. 
Motion  refused  with  costs. 


Consolftatrt  Chamber* 

{Reported  by  W.  B.  Miller, E«q.,LL.D„  Barrifter.at.Law.1 

[Before  Hates,  J.] 

Egan  v.  Vesey. — \5th  July. 

^Practice — Motion  to  change  the  venue — Summons 
and  plaint  not  fled. 

A  motion  by  the  defendant  to  change  the  venue*  will 
be  heard,  where  the  defendant  has  lodged  his  pleas, 
and  the  assizes  are  close  at  hand\  though  the  sum- 
mons and  plaint  has  not  been  filed,  and  the  court 
will  order  it  to  be  forthwith  filed,  unless  the  plain- 
tiff undertakes  not  to  give  notice  of  trial  for  the 
next  assizes. 

J.  A.  Byrne,  for  the  defendant,  moved  to  change 
the  venue  on  special  circumstances  as  to  the  conve- 
nience of  the  witnesses.  To-morrow  will  be  the  last 
day  for  notice  of  trial  for  the  assizes,  and  the  plain- 
tiff has  not  filed  his  plaint,  in  order  to  prevent  this 
motion  being  made. 

J.  A.  Phillips,  for  the  plaintiff. — This  motion  is 
premature  as  the  summons  and  plaint  has  not  been 
filed,  and  the  pleas  could  not  be  filed  until  after  the 
summons  and  plaint  has  been  filed — if  they  were, 
it  would  be  irregular,  and  the  defendant  is  not  en- 
titled to  force  on  this  motion. 

Hates,  J. — The  plaintiff  has  no  right  by  keeping 
his  summons  and  plaint  back,  to  deprive  the  defen- 
dant of  his  right  to  make  this  motion.  I  will  order 
the  plaintiff  forthwith  to  file  his  plaint,  and  will  now 
near  the  motion,  unless  the  plaintiff  undertakes  not  to 
give  notice  of  trial  for  the  next  assizes. 

This  was  not  done,  and  the  motion  was  heard. 


Sargent  v.  Cleart. 

Inspection  of  deed  referred  to  in  defence— 64(h  sect 
of  Procedure  Act 

To  an  action  for  rent  brought  by  the  heir  at  law  and 
devisee  of  the  lessor,  the  defendant  in  his  defence 
referred  to  a  deed  of  assignment  made  after  the 
demise  by  the  lessor  of  all  her  estate  in  the  rever* 
sion, 

Held— That  it  should  be  produced  for  inspection, 
though  it  destroyed,  \f  genuine,  the  plaintiff'*  title. 

C.  Shaw,  for  the  plaintiff  moved  for  inspection 
and  a  copy  of  a  certain  deed  of  assignment  men- 
tioned in  the  defence.  The  action  was  for  rent.  The 
plaintiff  sued  as  heir  at  law  and  also  devisee  of  his 


mother  the  lessor.  The  defendant  pleaded  that  the 
plaintiff  was  not  entitled  to  the  rent,  as  after  the 
making  of  the  lease  and  before  the  rent  became  due, 
the  said  lessor  by  a  certain  indenture,  which  she  re- 
ferred to  by  date,  assigned  all  her  interest  in  the 
reversion  of  the*lands  to  A.  8.  and  J.  M.  their  heirs 
and  assigns.  Notice  had  been  given  demanding  an 
inspection  and  copy,  to  which  the  defendant  replied 
that  he  had  not  the  custody  of  the  deed;  but  no  affi- 
davit was  made  to  excuse  the  inspection. 

W.  O'Brien,  for  the  defendant — This  deed  de- 
feats the  plaintiff's  case  and  does  not  sustain  it'  No 
one  can  be  required  to  produce  a  document,  unless  the 
party  requiring  the  production  claims  under  it  The 
64th  section  of  the  Com.  L.  Pro.  Act,  1853,  is  only 
intended  as  a  substitute  for  profert.  The  defen- 
dant is  not  in  privity  with  the  deed.  The  words  in 
the  section  "  when  any  party  shall  rely  on  any  deed," 
&&,  means  when  he  founds  his  interest  on  it.  White 
v.  Montgomery  (Str.  1198);  LeyfieWs  case  (10 
Co.  88). 

Hates,  J. — It  would  be  most  unjust  if  I  could 
not  make  the  order  sought,  for  there  may  never 
have  been  in  rerum  naturd  such  a  deed  as  is  alleged. 
The  statute  says  that  "  when  any  party  shall  rely  on 
any  deed  or  document  in  his  pleading,  the  said  deed 
or  document  shall  be  produced,  unless  its  non-pro- 
duction can  be  satisfactorily  excused; "  but  here  the 
defendant  has  made  no  affidavit  to  excuse  the  non- 
production.  I  must  therefore  order  its  production  for 
inspection. 

Let  said  deed  be  produced  on  Thursday  next,  at  12 
o'clock,  at  the  office  of  the  defendant's  solicitor 
for  inspection — the  plaintiff's  costs  of  the  motion 
to  be  costs  in  the  cause. 


[From  the  Common  Pleas.] 

Donne  v.  Plunket. 

Practice — Motion  for    leave  to  file   replication- 
Notice. 

In  this  court  notice  is  now  required  of  a  motion 
for  leave  to  file  a  replication. 

A  Keogh,  moved,  without  notice,  for  liberty  to 
file  a  replication. 

Hates,  J. — The  officer  has  stated  that  the  judges 
of  the  Common  Pleas  have  assimilated  their  practice 
to  that  of  the  other  law  courts,  and  now  require 
notice  to  be  given  of  such  a  motion*  There  must, 
therefore,  be  no  rule. 

[Before  Keogh,  J.] 

Whalley  v.  Lord  Massabene  and  others. — 8th  July. 

Practice — Notice  of  trial  pending  an  appeal  from  an 
order  directing  a  venire  de  novo — Judge  in 
chamber — Jurisdiction. 

Pending  an  appeal  to  the  Court  of  Error  by  the  de- 
fendants from  an  order  of  the  full  court,  which 
had  set  aside  a  verdict  had  for  the  defendant  and 
directed  a  venire  de  novo,  the  plaintiff  cannot  serve 
notice  of  trial  for  the  ensuing  assizes;  and  a 
Judge,  sitting  in  Chamber,  has  power  to  make 
an  order  to  restrain  him  from  proceeding  to  act 
upon  it. 
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Joy,  Q.C  (with  him,  Jellett),  moved  that  the 
plaintiff  be  restrained  from  proceeding  to  trial  at  the 
next  assizes  for  the  County  of  Antrim,  pursuant  to 
notice  to  that  effect,  the  defendant  undertaking  to 
speed  the  appeal  pending  in  the  Court  of  Error. 
There  bad  been  a  trial  of  this  action,  which  was  one 
of  Quare  Impedit  {vide  vol.  6,  N.  S.  19)  at  the  last 
assizes  at  Belfast,  and  a  verdict  had  on  the  principal 
issues  for  the  defendant.  Exceptions  were  taken  by 
the  plaintiff  to  the  judge's  charge,  and  on  the  argu- 
ment thereof,  they  were,  on  the  21st  April  last,  al- 
lowed,  and  a  venire  de  novo  awarded  by  the  court* 
From  that  order  the  defendant  appealed  to  the  Court 
of  Error,  and  on  the  7th  June,  the  memorandum  of 
error  was  filed  and  served,  and  on  the  13th  June,  a 
suggestion  of  joinder  of  error  was  entered.  On  the  j 
8th  June,  the  plaintiff  served  notice  of  trial  for  the 
ensuing  assizes  at  Belfast.  Counsel  referred  to  the  , 
Common  L.  Pro.  Act,  1853,  sections  170  et  seq., 
and  the  Act  of  1856,  sect.  49,  and  the  note  to  that 
section  in  Ferg.  Proa  840. 

D.  APCausland,  QC,  and  Michael  Harrisson, 
for  the  plaintiff,  contended  that  the  motion  was  in- 
tended only  for  delay,  as  the  defendant  had  not 
moved  in  his  appeal  until  the  7th  June,  and  notice 
of  trial  was  served  on  the  8th  June.  But,  a  judge 
sitting  in  chamber  had  no  jurisdiction  to  make  an 
order  in  the  nature  of  an  injunction,  restraining  the 
plaintiff  from  carrying  ont  the  order  of  the  full  court, 
ordering  a  venire  de  novo — Common  Law  Proc  Act, 
1853,  sect  238.  Until  set  aside,  that  order  remains 
in  full  force,  and  the  plaintiff  is  entitled  to  assume 
that  it  is  right,  and  to  have  a  trial  at  once,  and  not  wait 
until  the  Court  of  Error  should  decide  the  appeal — 
Beckham  v.  Knight  (7  Scott  347).  If  the  Court  of 
Error  should  decide  for  the  plaintiff,  and  if  he  gets  a 
verdict  now,  it  will  stand — if  for  the  defendant,  the 
verdict  will  go  for  nothing.  Besides,  there  is  as  yet 
no  bail  in  error,  and  the  plaintiff  cannot  compel  it  to 
be  given,  so  that  he  has  no  security  for  his  demand. 

Keogh,  J.— The  plaintiff  has  no  right  to  go  on 
pending  the  appeal  If  the  Court  of  Error  decides 
against  him,  this  new  trial  would  be  wholly  unneces- 
sary. The  order  setting  aside  the  defendant's  verdict 
does  not  give  a  venire  de  novo,  wholly  regardless  of 
the  defendant's  right  to  appeal,  and  if  the  defendant 
should  succeed  on  the  appeal,  his  verdict  will  be  re- 
stored. I  consider  I  have  full  pow<jr,  though  a  single 
judge  in  chamber,  to  make  an  order  restraining  the 
plaintiff  from  going  to  trial  pending  the  appeal,  but 
the  defendant  must  undertake  to  speed  the  appeal 

Order  accordingly. 


Sutton  v.  Purdon.— July  4. 

Security  for  costs — Pauper  put  forward  by  others — 

Laches  in  making  application. 

Where  a  trial  was  on  the  defendant's  motion  postponed 
Jrom  the  Spring  to  the  Summer  Assizes,  and  notice  of 
trial  served  for  such  assizes,  it  is  too  late  for  the 
defendant  then  to  apply  for  security  for  costs  on 
the  ground  of  the  poverty  of  the  plaintiff,  and  that 
he  is  only  the  nominee  of  others. 

Scmble — That  (independently  of  laches)  if  (he  plaintiff 
has  himself  an  interest  and  is  bona  fide  asserting  it, 


such  an  order  would  not  be  made,  though  others 

who  have  also  interests  have  contributed  Junds  to 

carry  on  the  suit 

J.  E.  Walsh,  Q.C.,  on  behalf  of  the  defendant, 
moved  that  the  plaintiff  be  restrained  from  further 
proceeding,  until  he  should  give  security  for  costs. 
The  action  was  to  try  a  right  of  way  over  the  lands 
of  the  defendant,  in  the  County  of  Wexford.  The 
ground  of  the  application  was,  that  the  plaintiff  was 
a  pauper,  and  merely  put  forward  by  others,  and  a 
letter  published  in  the  public  papers,  to  which  plain- 
tiff's name  was  signed  was  relied  on  for  that  purpose, 
in  which  it  was  stated  that  he  was  supported  iu 
carrying  on  the  action  by  other  persons,  and  used 
strong  language  with  reference  to  the  defendant;  it 
also  said  that  the  plaintiff  had  himself  consulted  coun- 
sel as  to  his  right;  the  affidavit  of  the  plaintiff  de- 
nied that  he  wrote  the  letter,  bnt  admitted  that  con- 
tributions had  been  made  to  assist  the  plaintiff  to 
carry  on  the  suit,  as  well  to  assert  his  own  rights  aa 
those  of  the  public.  Sice  v.  The  Dublin  and  Wick- 
low  Railway  Company  (8  I.  C.  L.  R.  155);  Sheehy 
v.  Dorman  (2  F.  &  Sm.  238). 
r  Hemphill,  Q.  C,  for  the  plaintiff,  relied  on  the 
circumstance  that  the  defendant  had,  before  the  last 
spring  assizes,  moved  for  and  obtained  an  order  to 
postpone  the  trial,  which  was  then  about  taking  place, 
until  the  summer  assizes,  on  the  terms  of  paying  the 
costs  of  the  motion,  and  allowing  the  right  of  way 
until  the  trial  should  take  place,  on  the  ground  of  the 
absence  abroad  of  a  person  who  was  a  necessary 
witness,  and  that  no  application  had  been  then  made 
for  security,  nor  until  notice  of  trial  had  been  now 
given,  and  therefore,  the  defendant  had  been  gnilty 
of  such  laches  as  disentitled  him  to  the  order  sought. 

Pureed,  in  reply,  contended  that  the  defendant 
was  entitled  to  make  the  motion  at  anytime  when  the 
facts  came  to  his  knowledge. 

Keooh,  J. — In  this  case  there  has  been  such  clear 
laches  on  the  defendant's  part  as  will  prevent  him 
carrying  this  motion.  When  the  case  was  ripe  for 
trial  at  the  spring  assizes,  he  causes  it  to  be  post- 
poned, and  pays  the  costs  of  the  motion,  and  under- 
takes to  allow  a  right  of  way  nntil  the  case  should  be 
tried.  Then,  when  it  is  ripe  for  the  summer  assizes, 
he,  for  the  first  time  moves  to  restrain  the  plaintiff 
from  having  a  trial  until  he  gives  security  for  costs, 
because  he  is  a  poor  man  and  put  forward  by  others. 
The  defendant  is  too  late  now  to  make  such  a  motion, 
which  he  ought  to  have  made  early  in  the  cause.  Bat 
it  appears  to  me,  if  there  were  no  such  laches  in  the 
case,  that  the  defendant  could  not  carry  the  motion. 
The  case  is  distinguishable  from  those  cited.  In  those 
cases  the  plaintiff  was  not  aware  of  any  right,  which 
ho  had  until  he  was  applied  to  by  other  parties,  who 
invited  him  to  bring  the  action  and  advanced,  or  be- 
came liable  to  pay  the  money  to  carry  on  the  suit. 
But  here  the  plaintiff's  letter  states  that  before  the 
action  was  brought,  he  himself  took  counsel's  advice 
as  to  his  rights,  and  where  it  appears  that  the  plain- 
tiff himself  has  an  interest,  though  others  may  also 
have,  I  cannot  restrain  him  from,  asserting  his  rights, 
merely,  because  he  is  a  poor  man,  and  that  a  collec- 
tion has  been  made  to  assist  him  to  carry  on  the  snit. 
The  motion  must,  therefore,  be  refused  with  costs. 
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Eyre  v.  Conran. 

Landlord  and  Tenant  Act — Security  for  costs — Pro- 
duction by  tenant  of  a  lease. 

A  landlord  not  producing,  on  a  motion  under  ike  23 
4r  24  Vict,  c.  154,  sect.  75,  for  security  for  costs, 
any  lease  or  other  instrument  regulating  the  terms 
of  the  tenancy \  cannot  refer  to  a  lease  produced  by 
the  tenant  (the  term  of  which  is  in  existence)  in  order 
to  ascertain  the  terms  of  the  tenancy,  the  landlord 
contending  that  the  term  mentioned  in  said  lease, 
was  not  now  a  valid  and  subsistiny  term. 

Serjeant  Sullivan,  Q.  G,  for  the  plaintiff,  moved  for 
an  order  for  security  by  recognizance  against  costs 
and  damages,  and  mesne  profits,  pursuant  to  the  75  th 
sec  of  23  &  24  Vict,  c  154.  The  affidavit  stated 
that  the  defendant  had  held  under  a  lease  which  was 
expired  and  held  over  as  tenant  from  year  to  year; 
bnt  plaintiff  did  not  produce  any  lease  or  other  instru- 
ment in  writing  regulating  the  terms  of  the  tenancy. 
The  defendant's  attorney,  on  the  motion,  produced  a 
document  purporting  to  be  a  lease  of  the  lands  to  the 
defendant,  the  term  of  which  would  not  expire  for 
several  years.  It  was  contended  by  counsel  that,  as 
the  tenant  had  produced  a  lease,  the  court  could  refer 
to  it  to  see  the  terms  of  the  tenancy,  though  the 
plaintiff  did  not  admit  that  the  term  was  yet  in  exist- 
ence, but,  on  the  contrary,  contended  that  the  term 
was  expired. 

O'Brien  contra, 

Kedgh,  J.— -If  you  refer  to  the  lease  at  all,  you 
must  admit  that  the  term  given  by  it  is  a  valid  and 
subsisting  term,  and  then  the  ejectment  is  at  an  end. 
The  motion  was  refused,  with  costs. 


[Before  Fitzgerald,  B] 
Fobsteb  v.  Murphy. — July  18. 
False  defence — Setting  aside  on  motion. 
To  a  writ  of  revivor  a  defence  of  payment  which,  it 
was  sworn  by  the  plaintiff,  was  false,  and  only 
filed  to  delay  and  embarrass  the  plaintiff,  will  not 
be  set  aside  on  motion,  nor  wiU  the  defendant  be 
ordered  to  verify  it. 
CPNcill,  for  the  plaintiff,  moved  that  the  defence  filed 
by  the  defendant  to  a  writ  of  revivor  on  a  judgment 
should  be  set  aside  as  false  and  a  sham  defence,  and 
filed  only  lor  the  purpose  of  delaying  and  embarrass- 
ing the  plaintiff.     The  judgment  was  recovered  in 
1852,  and  on  the  7th  June  last  the  writ  of  revivor 
was  sued  out;  and  on  the  1st  July,  the  defendant  ap- 
peared and  filed  a  defence,  alleging  payment  of  the 
amount  with  particulars  thereof.    The  affidavit  of  the 
plaintiff  stated  that  the  alleged  payments  were  entirely 
false,  and  that  the  whole  amount  of  the  judgment  was 
still  due,  and  that  the  plea  was  onty  for  the  purpose 
of  delay.     The  defendant^  attorney  made  an  affidavit 
that  the  defence  was  prepared  pursuant  to  the  instruc- 
tions of  the  defendant;  but  there  was  no  affidavit 
from  the  defendant.    Counsel  referred  to  the  cases 
cited  in  Ferg.  Proc  Act,  112,  and  submitted  that 
either  the  defence  should  be  set  aside  as  false,  or  "the 
plaintiff  should  be  ordered  to  verify  it. 
Richardson  contra. 


Fitzgerald,  B. — The  defence,  it  is  sworn,  has  been 
prepared  from  the  defendant's  instructions;  and  even 
without  that  fact  it  would  not  be  set  aside  on  mo- 
tion. As  to  requiring  it  to  be  verified,  the  Act  of 
Parliament  does  not  require  that,  and  I  have  no  power 
to  make  such  an  order. 

Motion  refused,  with  costs. 


Tupper  v.  Dawson. 

Money  lodged  in  lieu  of  security  for  costs — Costs  of 
defendant  on  account  of  the  plaintiff's  default  in 
not  going  to  trial. 

The  costs  to  whirh  a  defendant  is  entitled  by  reason  of 
a  plaintiff's  default  in  not  going  to  trial  unit  not, 
pending  the  cause,  be  made  payable  out  of  money 
lodged  by  the  plaintiff  in  coirt  in  lieu  of  security 
for  costs. 


Q.  Foley,  for  the  defendant,  applied  that  out  of  the  i 
of  £50  lodged  in  court  by  the  plaintiff  in  lieu  of  secu- 
rity for  costs,  the  defendant  should  be  paid  the  amonut 
of  his  costs,  which  he  was  entitled  to  against  tbo 
plaintiff,  for  not  going  to  trial  pursuant  to  notice  of 
trial  The  plaintiff  is  out  or  the  jurisdiction;  and  if 
he  were  here  the  defendant  could  at  once  proceed  to 
make  him  pay  those  costs,  and  the  money  in  court 
must  be  taken  to  represent  him. 

J.  B.  Murphy  contra, 

Fitzgerald,  B. — The  money  is  lodged  in  lieu  of  a 
recognizance  with  sureties  to  secure  the  costs  of  the 
cause.  The  defendant  could  not  put  a  recognizance 
in  suit  against  sureties  for  those  costs  pending  the 
cause,  consequently  he  cannot  at  present  draw  any  of 
the  money  lodged  as  security  for  the  costs  of  the  cause 
instead  of  such  recognizance. 

Motion  refused,  with  costs. 


tfourt  of  tytabatt. 

Reported  by  W.  B.  Miller,  Esq.,  LL.D.,  Berrliter-atXaw. 

In  the  goods  of  George  G.  Stowell. — July  1. 

Mistake  adding  a  codicil  to  a  revoked  will — Parol 
evidence. 

A  testator  had  made  a  will  in  1845,  settling  his  estates 
first  on  A.  and  his  issue,  and  then  on  B.  and  his 
issue.  In  1854  he  made  another  will,  settling  them 
first  on  B.  and  his  issue,  and  then  on  A.  and  his 
issue.  In  1858  he  executed  a  codicil  on  the  same 
paper  as  the  will  of  1 8i5,  mistaking  it  for  the  will 
of  1 858,  and  beginning  "  This  is  a  codicil  to  the 
above  will."  Held,  that  parol  evidence  was  inad- 
missible to  show  the  mistake;  and  that  the  will  of 
1 845  was  thereby  revived,  and  together  with  the  co- 
dicil formed  the  last  will  of  the  deceased. 

Dr.  Ball,  Q.C.,  moved  on  the  part  of  Jonas  Stowell, 
the  brother  and  one  of  the  next  of  kin  of  the  de- 
ceased, that  letters  of  administration  of  the  goods  of 
the  deceased,  with  his  will  and  codicil  annexed,  should 
be  granted  to  him.  The  deceased,  it  appeared  by 
affidavit,  died  on  the  14th  January,  1862,  having 
made  a  will  on  the  23rd  December,  1854,  in  which 
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he  named  the  applicant,  Jonas  Stowell,  and  Mr.  Or- 
pin, the  executors.  By  this  will  the  testator  limited 
his  estates,  first  on  Jonas  Stowell  and  his  issue, 
and  failing  (hem,  then  on  his  only  other  brother,  Wil- 
liam Stowell  (now  Sir  William  Stowell)  and  his  issue. 
On  the  2nd  May,  1846,  the  testator  made  a  codicil 
to  that  will,  and  revoked  the  appointment  of  Mr.  Or- 
pin as  an  executor  and  named  another.  The  deceased 
had  made  a  former  will  on  the  9th  July,  1845,  which 
limited  his  estates  first  to  Sir  William  Stowell,  and 
his  issue,  and  then  to  Jonas  and  his  issue,  and  making 
his  widow  residuary  legatee,  and  Sir  William  executor. 
It  appeared  that  the  deceased  forgot  that  this  will  was 
in  existence;  but  having  had  a  severe  illness,  and 
wishing  to  provide  an  annuity  for  a  servant  who  had 
attended  him  during  it,  he  himself  took  the  will  of 
July,  1845,  into  Mallow  to  an  attorney,  and  had  a 
codicil  dated  the  23rd  December,  1858,  added  to  it 
on  the  same  paper,  commencing  "  This  is  a  codicil  to 
the  above  will,"  and  giving  merely  the  annuity  to  the 
servant,  bnt  not  referring  otherwise  to  any  will;  and 
this  codicil  the  deceased  executed.  The  affidavit 
stated  some  parol  conversations  of  the  deceased  after- 
wards with  Jonas  Strall,  referring  to  the  will  of 
1854  as  that  which  ne  intended  to  be  his  last  will, 
and  showing  that  he  must  have  mistaken  [the  docu- 
ment to  which  he  intended  to  add  the  codicil  There 
was  no  dispute  as  to  the  deceased's  capacity,  or  as  to 
the  due  execution  of  the  several  documents.  The 
widow  and  Sir  William  both  consented  to  Jonas  being 
appointed  administrator  with  the  will  annexed.  There 
were  no  children  of  the  deceased— Payne  v.  Trapps 
(5  Notes  of  Gases,  147);  Staines  y.  Stewart  (2  Sw. 
&  Tr.  320),  were  cited  by  counsel  to  show  that  the 
mistake  made  by  the  testator  could  not  be  remedied; 
and  that  parol  evidence  was  inadmissible  to  show  the 
mistake,  as  there  was  no  ambiguity.  Mr,  Orpin  had 
renounced. 

Keatenqk,  J. — It  appears  to  have  been  a  plain  mis- 
take; but  it  cannot  be  cured.  Parol  evidence  is  clearly 
inadmissible. 

Order. — On  reading  the  affidavit  and  the  several  tes- 
tamentary papers,  and  the  court  being  of  opinion 
that  the  will  of  the  9th  July,  1845,  was  revived 
by  the  codicil  of  the  23rd  December,  1858,  and 
that  therefore  they  together  constitute  the  last 
will  and  testament  ,of  the  deceased,  aud  on  read- 
ing the  letter  of  the  widow,  and  the  renunciation 
of  Sir  Wm.  Stowell  and  Mr.  Orpin  respectively, 
which  I  direct  to  be  lodged  in  the  Registry,  let 
the  applicant  be  at  liberty  to  apply  in  common 
form  for  letters  of  administration  of  the  goods, 
&c,  of  the  deceased,  with  his  said  will  of  the 
9th  July,  1845,  and  codicil  of  28rd  December, 
1858,  annexed. 


David  and  Edward  Kennedy  v.  Kelly  and 
others. — July  1. 

Deliberative  wUl — Dornicil — Pleading. 

A  testator  executed  a  will  in  Grenada,  West  Indies, 
attested  by  three  witnesses,  in  which  he  gave  several 
legacies,  all  in  blank  sums,  and  appointed  J.  K. 


his  residuary  legatee,  and  named  four  executors,  and 
added  a  clause  of  revocation  of  all  former  wills. 


Held — That  parol  evidence  could  not  be  received  to 
sustain  a  plea  that  such  will  was  only  deliberative 
and  imperfect,  and  a  demurrer  to  such  plea  was 
allowed;  and  the  same  rules  apply  to  wills  of  real 
and  of  personal  estate  on  this  point  Abo,  that 
where  a  testator  describes  himself  in  his  will  as  of 
L.  in  Ireland,  at  present  at  St  D.  in  Grenada,  the 
court  will  assume  that  Ireland  was  his  dornicil 
though  he  died  at  St.  D.;  and  the  question  of  do- 
micd  should  be  pleaded  as  well  as  the  law  of  Gre- 
nada, if  different  from  that  of  Ireland,  in  order  to 
raise  the  point. 

This  was  a  demurrer  taken  by  the  plaintiffs  to  the 
second  plea  of  the  defendants.  The  declaration  al- 
leged that  the  Rev.  James  Kennedy  formerly  of  LLs- 
coleman,  in  the  county  of  Wicklow,  and  late  of  St. 
David's,  in  Grenada,  one  of  the  Windward  islands  in 
the  West  Indies,  and  who  died  on  the  19th  day  of 
June,  1859,  at  St  David's  aforesaid,  made  his  last  will 
and  testament,  bearing  date  on  the  10th  day  of  June, 
1859;  and  in  the  said  will  appointed  his  brother  Jo- 
seph Kennedy,  and  three  other  persons  named,  his  ex- 
ecutors, and  then  alleged  the  signing,  attestation,  and 
capacity  in  the  usual  way.  This  declaration  was,  on 
the  argument  of  the  demurrer,  amended  by  the  direc- 
tion of  the  court,  by  stating  the  plaintins9  interest — 
namely,  as  legatees,  and  also  residuary  legatees  in  the 
will  in  reversion  expectant  on  the  death  of  their  ancle, 
Joseph  Kennedy;  and  also  by  referring  to  the  will  as 
lodged  in  the  Registry.  To  that  declaration  the  de- 
fendants, the  next  of  kin,  pleaded  three  pleas,  viz^ — 
First, — That  the  said  will  was  not  executed  with  the 
formalities  required  by  the  law  to  constitute  a  valid 
will  and  testament.  Secondly, — That  the  paper  writ- 
ing was  only  deliberative  and  imperfect,  and  was  not 
intended  to  be,  and  was  not  executed  or  published  as 
the  last  will  and  testament  of  the  said  deceased.  And 
thirdly, — That  the  said  deceased  was  not  of  sound 
mind,  Ac  The  plaintiffs  replied  to  the  first  and  third 
of  those  pleas  by  joining  issue  thereon,  and  to  the  se- 
cond they  demurred,  "  because  the  said  will  was  not 
only  witnessed  and  attested  by  two  subscribing  wit- 
nesses, bnt  also  itself  contains  a  perfect  residuary  be- 
quest, a  perfect  appointment  of  executors,  a  revocation 
of  all  other  wills,  and  a  perfect  testimonium  and  at- 
testation clauses  to  wit,  &c"  (setting  them  out). 

The  will  in  question  was  dated  June  10,  1859,  and 
was  as  follows: — "  This  is  the  last  will  and  testament 
of  one  James  Kennedy,  of  Liscoleman,  in  the  parish  of 
Creene,  County  of  Wicklow,  in  Ireland,  priest,  at 
present  in  the  parish  of  St.  David's,  in  the  island  of 
Grenada.  Whereas,  I  am  the  proprietor  of  the  sum 
of  £  consisting  "of  old  three  per  cent  Bank  Of 

England  securities,  and  of  Government  of  France  se- 
suriiies.  Now,  I  will  and  devise  that  all  my  just  and 
lawful  debts  be  discharged  out  of  the  real  and  perso- 
nal estate  of  which  I  may  die  possessed,  whether  here 
or  elsewhere;  and  I  give  and  bequeath  out  of  the  be- 
fore-mentioned sum  of  £  ,  to  my  unmarried 
sister,  Anne  Kennedy,  the  sum  of  £  ;  and  I 
give  and  bequeath  to  my  brother,  Joseph  Kennedy, 
the  sum  of  M          ,  subject  to  this  restriction  or  pro- 
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viso,  namely,  that  the  sum  of  £  ,  hereby  be- 

queathed, shall  remain  in  bank  security  in  the  event 
of  my  brother,  Joseph  Kennedy,  dying  without  male 
issue,  and  to  go  to  my  nephews,  David  and  Edward 
Kennedy,  in  equal  shares,  reserving,  nevertheless,  out 
of  the  interest  which  may  have  accrued  up  to  the  pe- 
riod of  my  demise  on  the  said  Government  and  Bank 
securities,  the  snm  of  £  a  year,  for  the  period  of 

years,  to  be  paid  yearly,  without  any  reduc- 
tion, to  my  sisters  (unmarried),  Mary  and  Ellen  Ken- 
nedy; and  to  my  other  sisters  (unmarried),  Gargaret- 
tee  and  Anne,  the  sum  of  £  a  year,  for  the  period 
of  years.9'    (Then  Mowed  another  legacy,  also 

in  blank,  to  his  said  brother  Joseph,  and  a  legacy  in 
blank  to  the  Bight  Rev.  James  Walsh,  Bishop  of  Kil- 
dare  and  Lough,  for  charitable  purposes,  and  proceeded) 
44  And  I  do  hereby  appoint  my  said  brother,  Joseph  Ken- 
nedy, my  residuary  legatee  (save  as  is  before  restricted 
in  the  event  of  his  dying  without  male  issue),"  [and  then 
he  appointed  his  said  brother  and  three  other  persons 
named  his  executors,  and  added  a  clause  of  revocation 
of  all  former  wills] ;  and  the  said  will  was  attested 
by  three  witnesses.  After  the  testator's  death  the 
said  will  was  (according  to  the  practice  in  Grenada) 
registered  there,  and  the  original  was  transmitted  to 
one  of  the  executors,  who  resided  in  Ireland,  to  be 
proved  there. 

J.  A.  Byrne,  for  the  plaintiffs. — The  second  plea 
assumes  that  the  old  doctrine  referred  to  in  1  Wm. 
Exors.,  61,  as  to  imperfect  testamentary  papers  being 
aided  by  parol  evidence,  has  not  been  entirely  abo 
lished  by  the  Wills  Act.  That  doctrine  was  in  force 
when  uo  form  was  necessary  to  the  will,  and  when  it 
was  not  necessary  that  the  testator  should  sign  the 
will  nor  sign  it  in  the  presence  of  witnesses ;  and  it 
led  to  great  inconveniencies  and  required  alteration, 
and  accordingly  the  9th  and  13th  sections  of  the  Wills 
Act  were  introduced.  The  intention  here  of  the  tes- 
tator was,  that  the  residuary  legatee  should  take 
everything  except  any  legacies  which  might  be  filled 
cp;  bnt  the  testator  never  did  fill  up  any  of  the  blanks. 
The  15  Vict.,  c  24,  sec  1,  (Lord  St.  Leonard's  Act) 
shows  that  the  Court  of  Probate  U  to  ascertain  if  the 
deceased  meant  the  document  to  be  his  last  will ;  and 
the  question  then  is,  whether  it  is  apparent,  on  the  face 
of  it,  that  he  so  intended  it?  Before  the  Wills  Act, 
devises  of  realty  were  in  the  nature  of  conveyances, 
and  as  such  the  proof  was  the  same  as  of  a  deed. 
There  was  no  case  of  parol  evMence  being  admitted  in 
explanation  of  the  intent  of  deeds;  and  the  same  rule 
applied  to  wills,  except  in  the  cases  of  ambiguity  upon 
the  factum  of  the  instrument.  The  only  alteration 
made  by  the  Wills  Act  as  to  wills  of  real  estate,  is 
providing  that  the  will  should  speak  as  from  the  death, 
aud  the  old  law  as  to  wills  of  realty  has  been  applied 
to  will:*  of  personalty.  The  signature  and  due  exe- 
cution lurni»hed  clear  evidence  of  the  intootion  that 
ail  should  go  to  the  residuary  legatee — Goods  ofCor- 
der  (12  Jur.,  906);  Birch  v.  Birch  (iU,  1057); 
Goods  of  White  (6  Jur.,  N.  S.  808);  Sims  v.  Green 
( 1  Sw.  &  Tr.,  401J;  Robots  v.  Roberts  (2  Sw.  & 
Tr„  337). 

B.  Owen  and  Dr.  WolsK  Q.C.,  for  the  defendants. 
-—Under  the  old  law  this  plea  would  have  been  good 
—1  Wm.  Exors.,  313,  and  the  cases  cited  there. 


There  is  as  much  ambiguity  here  as  in  those  cases; 
and  parol  evidence  is  admissible  to  show  whether  the 
testator  did  not  mean  this  document  only  as  heads  of 
his  will,  or  he  might  have  drawn  it  as  a  model  or  pre- 
cedent from  the  dictation  of  some  person  more  con* 
versant  with  wills,  or  he  might  have  done  it  in  jest; 
and  if  any  possible  case  can  be  suggested  which  would 
account  for  it  not  being  his  will,  it  will  sustain  the 
plea,  The  real  question  is,  if  the  Wills  Act  applies. 
The  domicil  of  the  testator  appears  to  have  been 
Grenada;  he  died  there  a  parish  priest,  and,  primd 
facie,  the  place  of  death  is  the  domicil — In  the  goods 
of  Smith  (2  Bob.,  332);  Burton  v.  Fishet  (Milw., 
187);  and  the  Wills  Act  don't  apply  to  the  colonies 
(2  Rob.,  332).  If,  however,  it  does  apply,  still  it 
only  amounts  to  this, — that  a  will  must  be  made  with 
certain  formalities,  as  directed  by  sect  9,  which  is 
only  negative,  but  does  not  say  what  shall  be  a  valid 
will;  and  if  it  can  be  shown  by  parol  evidence,  and 
by  the  frame  of  the  document,  that  it  was  not  intended 
to  be  the  last  will,  the  law  remains  as  it  was  before. 
It  is  manifest,  on  the  face  of  this  document,*from  the 
legacies  in  blank,  that  the  deceased  intended  to  give 
various  legacies,  and  yet  there  is  not  a  single  blank 
in  the  entire  will  filled  np;  and  if  it  be  admitted  to 
probate,  the  court  will  do  exactly  the  reverse  of  what 
was  intended  by  the  testator.  We  admit  that  if  a 
man  intended  to  do  the  act,  it  is  not  open  to  us  to 
show  that  he  blundered  in  doing  it;  we  must  assail  it 
as  a  whole.  Mathews  v.  Warner  (4  Ves^  J  86)  is 
the  leading  case  on  the  subject.  The  13th  sect*  of 
the  Wills  Act  merely  annuls  publication,  bnt  it  does 
not  make  a  will  good  which  was  not  so  before.  Many 
eases  occurred  of  wills  failing  for  want  of  publication, 
which  is  one  step  short  of  this  case;  for  if  a  man 
publishes  his  wUL,  it  is  impossible  to  contend  that  he 
did  not  intend  it  to  be  his  wilL 

Dr.  Ball,  Q.6.,  in  reply— The  commencement 
of  the  will,  "  This  is  my  last  will, "  the  residuary 
clause,  the  appointment  of  executors,  and  the  clause 
of  revocation,  render  this  a  valid  will  and  parol  evi- 
dence under  any  state  of  the  law  was  inadmissible, 
Wms.  Ex.  314.  Parson  v.  Law,  (1  Ves.  189).  As 
to  the  poiut  of  domicil,  that  ought  to  have  been 
pleaded ;  and  if  there  were  any  difference  in  the  law 
of  Grenada,  that  also  should  be  pleaded;  but  the 
will  itself  shows  that  the  domicil  was  Ireland.  He 
describes  himself  as  of  Ireland,  but,  at  present  at 
St.  Davids,  Grenada. 

Cur.  adv.  vult. 

\2th  July. — Kbatinoe,  J. — This  case  comes  be- 
fore the  comt  on  a  demurrer  taken  by  the  plaintiffs 
to  the  second  plea  of  the  defendants.  In  the  course 
of  the  argument  it  was  contended  by  the  counsel  for 
the  defendants,  that  the  deceased  must  be  treated  as 
domiciled  iu  Grenada,  and  that  the  English  law  does 
not  apply  to  the  will  of  a  person  so  circumstanced. 
But  there  is  no  allegation  in  the  pleas  raising  either 
of  those  points,  and  the  case  has  been  argued  on  the 
authority  of  English  decisions.  Now,  the  will  in 
question,  which  on  this  argument,  I  consider  as  spread 
out,  on  oyer,  on  the  face  of  the  declaration,  is  very 
peculiar.  The  testator  describes  himself  as  "of 
Liscoleuian  in  the  County  of  Wicklow  in  Ireland,  at 
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present  in  the  pariah  of  St  Davids,  Grenada,"  he  gives 
Ireland  as  his  domicfl,  bat  adds,  that  at  present  he 
is  at  St.  Davids.  We  all  know  that  a  domicfl  of 
origin  continues  until  a  new  one  is  acquired,  and  his 
will,  not  only  affirms  that  his  domicfl  is  Ireland,  bat 
the  words  added  "at  present,"  &a,  mean  that  Ire- 
land is  his  domicil,  though  he  is  now  residing  in 
Grenada.  The  plaintiffe  spe  here  as  legatees;  by  the 
will  they  were  entitled  to  a  legacy  in  reversion  after 
their  ancle's  death,  bnt  a  blank  is  left  for  the  sum, 
and  if  that  were  their  only  interest,  it  of  course 
wonld  not  be  sufficient  to  enable  them  to  sustain  this 
suit,  but  there  is  a  residuary  clause,  under  which  it 
is  contended,  that  the  words  of  it  raise  a  question, 
whether  they  have  not  an  interest  in  reversion  after 
their  uncle's  death  in  the  residue.  Upon  that,  I  am 
not  bound  to  offer  any  opinion;  it  is  enough  for  me 
to  see  that  the  words  do  raise  that  question;  and  to 
have  that  question  decided,  it  is  necessary  that  the 
document  should  first  be  established  as  testamentary. 
This  is  the  first  case  since  the  Wills  Act,  of  a  will 
being  impeached  on  the  ground  that  it  was  only  de- 
liberative and  imperfect.  Before  that  Act,  a  will  of 
personalty  did  not  require  any  formality  as  to  execu- 
tion ;  it  was  sufficient  under  the  Statute  of  Frauds, 
that  it  was  in  writing,  and  would  be  good  without  the 
testator's  signature.  This  led  to  great  uncertainty — 
in  some  cases  the  will  was  not  signed  by  the  de- 
ceased; in  others  it  had  an  attestation  clause,  but 
yet,  H  was  not  attested,  and  in  the  ease  of  an  un- 
executed or  unfinished  paper,  it  was  necessary  to  make 
out  that  the  deceased  had  come  to  a  final  intention 
respecting  the  document  as  his  will,  but  that  the  de- 
fect of  his  not  signing  or  finishing  it,  was  caused  by 
the  act  of  God,  and  not  to  any  change  of  intention 
on  the  part  of  the  deceased;  bat  though  there  are 
many  cases  of  that  kind,  I  have  not  been  referred  to 
any  case  in  which  a  will  of  personal  estate,  formally 
executed,  n*s  been  deemed  deliberative.  The  cases 
which  were  cited  do  not  refer  to  the  case  of  a  will 
duly  executed.  If  the  objection  is  .founded  on  the 
will  itself,  that  should  not  be  brought  forward  by 
plea;  but  if  the  objection  is  founded  on  a  co-teropo- 
raneous  instrument,  existing  at  the  time  of  the  will 
and  forming  part  of  it,  such  should  be  pleaded ;  but 
no  such  plea  has  been  taken  here,  and,  as  I  under- 
stand- the  plea  in  this  case,  it  can  only  be  sustained, 
and  it  is  intended  to  support  it  by  the  admission  of 
parol  evidence;  but  1  am  of  opinion  that  no  such  evi- 
dence wonld  be  admissible — Walpole  v.  Cholmondfey 
(7  T.  R.  138).  If  all  the  words  of  the  will  are  to 
stand — and  by  the  plea  they  are  admitted — and  if 
there  be  no  co  tempo raneo us  document  qualifying  the 
will — and  none  such  is  pleaded — then  the  plea  tlut  the 
document  was  only  deliberative  and  imperfect,  and 
was  not  intended  or  published  as  the  last  will  of  the 
deceased,  is  in  direct  contradiction  to  the  words  ap- 
pearing on  the  face  of  the  will  The  intent  mnst  be 
collected  from  the  document,  and  since  the  Will's 
Act,  no  further  evidence  can  be  received.  Even,  be- 
fore the  Will's  Act,  this  plea  could  not  be  allowed 
That  i*  settled  by  a  case  which  was  not  cited  during 
the  argument,  viz.—  Phillips  v.  Thornton  (3  Hagg. 
752)— the  principle  of  which  applies  very  much  to 
the  present.  Here  as  there,  the  execution  or  the  ca- 


pacity is  not  denied  nor  is  fraud  alleged;  but  tbia 
plea,  as  the  allegation  in  that  case,  admitting  the 
execution,  says,  that  it  was  executed  for  another 
purpose,  and  in  that  case  the  allegation  was  rejected. 
But  the  intention  must  be  collected  from  the  document 
itself;  if  testamentary;  whereas,  if  you  are  trying  to 
establish  a  document  as  a  will,  but  not  testamentary 
on  its  face,  yon  could  give  evidence  of  the  intention. 
Kings  Proctor  v.  Dairies  (3  Hagg.  218  &  23 1> 
The  law  as  to  wills  of  real  estate,  under  the  Statute 
of  Frauds  and  the  WflPs  Act  is  the  same  in  all  re- 
spects— Newburgh  v.  Newburgh  (5  Madd.  364,)  and 
referred  to  in  Langston  v.  Langston  8  B1L  N.  S.  S.  C. 
223);  Miller  v.  Trovers  (1  Moo.  A  Sc  342.)  U, 
indeed,  a  latent  ambiguity,  which  is  raised  by  parol 
evidence,  exist,  parol  evidence  also  will  remove  it; 
but  there  is  ne  record  of  any  case  as  to  real  estate  of 
an  attempt  to  make  out  a  will  duly  executed  to  be 
only  deliberative,  and  the  objection  would  be  equally 
valid  as  to  wills  of  realty  as  to  those  of  personalty. 
Now,  having  regard  to  the  blanks  in  this  will,  can  I 
establish  it  in  part  and  not  in  the  whole?  I  cannot 
strike  out  the  clause  of  revocation,  nor  the  appoint- 
ment of  executors,  nor  the  appointment  of  a  residuary 
legatee — that  clause  may  be  so  vague,  that  it  may  be 
held  that  nothing  can  pass  under  it,  but  with  its  con* 
struction  I  have  noththing  to  do.  But  I  hold  that 
with  an  express  appointment  in  this  will  of  executors, 
with  an  express  clause,  of  revocation  of  all  farmer 
wills,  and  with  the  appointment  of  a  residuary  le- 
gatee, I  cannot  pronounce  against  this  will  on  the 
grounds  suggested  in  this  plea;  and  if  it  had  not  been 
demurred  to,  and  if  there  had  been  the  most  abun- 
dant evidence  of  mistake  on  the  part  of  the  deceased, 
that  case  is  beyond  the  reach  of  the  court.  I  must, 
therefore,  allow  the  demurrer,  the  costs  of  the  plaintiff 
to  be  costs  in  the  cause,  and  I  reserve  the  question, 
whether  the  defendants  shall  not  ultimately  have  to 
pay  such  costs. 

Demurrer  accordingly  allowed. 


Court  of  ttaniurttyteg&lfoftolbtticg. 

[Reported  by  Jotm  Lot*  bq.t  BniitcraUiw  ] 

Re  Gustavus  Wiuoml 
Proof  by  mortgagee  under  the  arrangement  clauses— 
Arrangement  turned  into  bankruptcy — Rights  of 
mortgagee. 

Where  a  mortgagee  makes  his  proof  under  the  or- 
rangrtnent  clauses,  and  the  case  was  afterwards 
turned  into  bankruptcy,  such  proof  under  the  or* 
rangemeat  will  not  be  deemed  an  abandonment  of 
his  right  as  fnortgagee,.but,  on  the  contrary,  it  will 
be  deemed  an  establishment  of  that  right  where  the 
moitgage  property  had  been  valued,  and  credit 
given  for  what  it  was  worth*  and  this  is  not  in  con- 
travention  of  the  ruling  of  the  Landed  Estate* 
Court,  that  a  specific  incumbrancer,  proving  in  an 
arrangement  matter  as  a  general  creditor,  could  not 
afterwards,  when  the  case  was  turned  into  bank- 
ruptcy, claim  on  foot  of  his  specific  charge. 

This  case  came  before  the  court  upon,  charge  and  dis- 
charge.    The  question  at  issue  being  the  right  of  a 
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creditor  to  prove  as  mortgagee,  who  had  previously 
made  a  proof  under  the  arrangement  clauses  before 
the  case  had  been  turned  into  bankruptcy. 

Heron,  Q>C,  on  the  part  of  the  assignees,  ob- 
jected to  the  proof. 

Kernan,  Q.C.,  for  Messrs.  Smith  and  Dubedat  and 
Messrs.  Hone  and  Barton,  creditors,  appeared  in  sup- 
port of  it. 

The  facts  appear  in  the  judgment. 

Judge  Lynch  said,  this  case  comes  before  me  on 
the  charge  of  Messrs.  Smith  and  Dubedat  and  Messrs. 
Hone  and  Barton,  claiming  a  right  against  the'house 
of  the  bankrupt  in  Leinster  street,  by  virtue  of  a  mort- 
gage executed  to  a  trustee  for  them.    In  the  course 
of  the  argument  before  me  a  decision  was  referred  to 
respecting  the  effect  of  making  proof  in  an  arrange- 
ment proceeding,  and  the  judgment  of  Judge  Har- 
greave  was  cited,  and  many  inferences  drawn  from 
that  judgment,  greatly  extending  the  point  ruled  by 
him.     By  the  kindness  of  the  reporter  the  judgment 
has  been  furnished  to  me,  and  the  only  point  ruled 
thereby  was,  that  a  specific  incumbrancer,  proving  in 
an  arrangement  matter  as  a  general  creditor,  could 
not  afterwards,  when  the  case  was  turned  into  bank- 
ruptcy, claim  on  foot  of  his  specific  charge.     Any  de- 
cision of  Judge  Hargreave  must  bring  with  it  the 
greatest  respect  and  authority,  and  had  I  now  to  de- 
cide that  question  I  would  consider  that  jadgment  as 
of  the  greatest  weight  in  determining  my  decision. 
But  in  this  case  that  judgment  as  pronounced,  not- 
withstanding the  interpretation  put  on  it,  seems  to  me 
not  at  all  applicable.    The  case  1  have  to  deal  with  is 
a  very  simple  one.     The  chargeants  by  their  trastee 
have  a  legal  mortgage  on  this  house,  and  their  rights 
are  simple  and  clear  in  law,  unless  some  equity  exists 
to  limit  or  deprive  them  of  their  legal  title.    The  facts 
of  the  case  are,  that  the  chargeants  proved  their  de- 
mand in  the  arrangement  proceedings,  not  thereby 
relinquishing  their  mortgage,  but,  on  the  contrary, 
insisting  on  it,  by  valuing  it  and  giving  credit  for 
what  it  was  worth.    So  far,  therefore,  as  the  proofs 
in  arrangement  go,  they  establish  an  admitted  claim 
on  foot  of  this  mortgage,  and  if  the  case  so  stood  I 
think  no  question  could  arise  such  as  has  been  argued; 
but  no  doubt  the  charge,  as  put  in,  stated  that  the 
valuation  was  confined  to  the  furniture,  and  the  deal- 
ing with  the  house  seems,  in  some  measure,  to  infer 
that  the  furniture  was  the  only  thing  regarded  by  the 
chargeants  as  their  actual  security.     By  subsequent 
events  they  lost  this  security,  and  I  am  of  opinion  that 
it  is  owing  to  this  circumstance  I  have  now  to  decide 
this  question  at  all.     But  haying  now  to  decide  it  I 
have  before  me  a  clear  legal  title,  and  the  act  of  re- 
linquishment or  abandonment  must  be  as  clear  to  de- 
prive the  parties  of  their  rights.    The  proof  made 
does   not  show  this,  it  shows  the  opposite,  and  the 
charge  filed,  I  cannot  forget,  was  a  charge  filed  to  es- 
tablish that  very-  right,  and  yet,  it  is  contended,  it 
shows  an  abandonment.     In  my  opinion  I  would  be 
giving  too  strict  an  interpretation  to  the  language  of 
the  charge  to  hold  it  as  establishing  a  case  against  a 
plain   legal  title.     Therefore,  in  my  opinion,  I  must 
hold  this  as  a  valid  existing  mortgage  of  the  house. 
I  will  give  no  costs  to  the  chargcauts  as  the  charge 
raised  the  question  against  .themselves. 


I^o  use  of  ILorUd* 

Eras  v.  Burmesteb. 
Fraudulent  release — Notice. 
A  conveyed  to  B  certain  lands  on  which  C  had  a 
mortgage,  B  had  notice  oj  the  mortgage  be/ore  the 
completion  of  the  sale  to  B;  and  A  undertakes  with 
B  to  obtain  a  reconveyance  of  the  estate  to  B.  A 
by  fraud  obtained  release  and  a  reconveyance  of 
the  lands  to  himself  from  C,  of which  fraud  B  had 
no  notice.  A  dies  seised  of  the  estate  and  interest 
so  conveyed  to  him  by  C.  B  as  owner,  ajter  the 
death  of  A,  proceeded  to  sell  in  the  Landed  Es- 
tates Court,  the  estates  conveyed  to  him.  C  filed  an 
objection,  alleging  that  the  deed  of  reconveyance  ob- 
tained Jrom  him  by  A  was  fraudidtnt  and  void, 
and  claiming  to  be  reinstated  in  his  original  posi- 
tion as  an  incumbrancer.  Held — reversing  the 
order  of  the  Court  of  Appeal,  approving  of  Judge 
Long  field  declaring  that  the  deed  of  reconveyance 
was  void,  not*  only  as  against  it,  but  also  against 
B;  and  that  C  was  entitled  to  be  restored  to  his 
rights  under  his  mortgage  deed. 

It  is  not  necessary  to  give  any  statement  of  the  facts 
of  this  case,  they  are  accurately  stated  in  the  judg- 
ments given  in  the  House  of  Lords. 

W.  M.  James,  Q.C.,  Hugh  Cairnes,  with  Beale, 
for  the  appellant;  R.  Palmer,  Q.C.,  Serjeant  Sulli- 
van, Q.G.,  and  Stephens  for  the  respondent. 

The  Lord  Chancellor. — My   Lords. — The  facts 
material  for  the  decision  of  this  appeal  are  few,  and 
may  be  shortly  stated.     In  October,   1854,  the  late 
Mr.  John  Sadleir  made  a  mortgage  to  the  appellant, 
Mr.  Eyre,  of  certain  estates  in  Ireland,  to  secure  the 
payment  by  Sadleir  to  Eyre,  of  considerable  sums  of 
money.     Afterwards,  and  in  September' 1855,  John 
Sadleir  being  very  largely  indebted  to  the  London  and 
County  Joint  Stock  Bank,  conveyed  these  estates  and 
other  large  estates  in  Ireland  to  the  Bank  to  secure 
such  debt  and  further  advances  then  made  by  the 
Bank  to  Sadleir.    No  mention  was  made  by  Sadleir 
to  the  Bank  of  the  fact  of  the  mortgage  to  Eyre;  but 
the  estates  in  question  were  conveyed  by  Sadleir  to 
the  Bank  as  free  from  any  incumbrance.     Before  this 
mortgage  to  the  Bank  was  completed  by  registration, 
of  the  deeds  in  Ireland,  the  fact  of  Eyre's  mortgage 
was  discovered  by  the  agent's  of  the  Banking  Com- 
pany, who  thereupon  refused  to  allow  the  arrange- 
ment between  Sadleir  and  the  Bank  to  remain  unless 
he  obtained  a  release  from  Eyre  of  the  estates  in  ques- 
tion.    This  Sadleir  engaged  to  do;  and  he  prevailed 
upon  Eyre  to  executo  a  deed  of  reconveyance  to  Sad- 
leir himself  of  these  estates  in  consideration  of  Eyre 
receiving  from  Sadleir  other  securities  of  equal  or 
greater  value.     The  substituted  securities  consisted 
chiefly  of  a  large  quantity  of  (apparently  real)  shares 
in  the  Royal  Swedish  Railway,  and  of  a  promissory 
note  for  £12,000  expressed  to  be  made  and  signed 
by  Mr.  Dargan.     But  the  shares  were  fictitious,  hav- 
ing been  fabricated  by  John  Sadleir  for  the  purpose; 
and  the  promissory  note  was  a  forgery.     An  actual 
fraud  of  a  gross  and  criminal  character  was  thereto' e 
committed  by  Sadleir  upon  Eyre,  and  by  means  of  that 
tram!  the  release  of  Eyre's  mortgage  wao  obtaiued.  Tb  e 
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release  was  contained  in  a  deed  dated  the  5th,  but  exe- 
cuted on  the  13th  of  October,  1855.  By  it  Mr.  Eyre  re- 
conveyed,  granted,  released,  and  confirmed  unto  John 
Sadleir  the  estates  comprised  in  the  mortgage  deed  of 
October,  185*.  No  consideration  for  this  reconvey- 
ance is  expressed  in  the  deed  itself,  but  the  real  agree- 
ment between  the  parties  is  contained  in  a  contempo- 
raneous agreement  of  the  6th  of  October,  1 855.  After 
the  execution  of  this  deed  of  reconveyance  to  John 
Sadleir  no  further  conveyance  was  made  by  Sadleir  to 
the  London  and  County  Bank.  The  Bank  was  as- 
sured of  the  fact  of  the  reconveyance,  and  the  mort- 
gage was  either  completed  or  allowed  to  continue. 
The  estate  so  reconveyed  by  Eyre  remained  in  John 
Sadleir  until  he  committed  suicide  in  the  month  of 
February,  1 856 ;  on  that  event  the  fraud  of  Sadleir 
was  discovered.  These  estates  have  been  since  sold, 
by  an  order  of  the  Incumbered  Estates  Court  hi  Ire- 
land.  With  respect  to  the  proceeds  of  that  sale  a 
contest  has  arisen  between  Eyre  and  the  London  and 
County  Bank.  Eyre  claims  the  benefit  of  his  original 
mortgage,  and  insists  that  the  reconveyance  is  void 
for  fraud.  The  Bank  claims  the  benefit  of  the  recon- 
veyance as  purchasers  for  valuable  consideration  with- 
out  notice  of-the  fraud  committed  by  Sadleir  on  Eyre, 
and  on  that  ground  the  court  below  has  given  judg- 
ment in  the  Bank's  favour.  A  purchaser  for  valuable 
consideration  without  notice 'will  not  be  deprived  by 
a  Court  of  Equity  of  any  advantage  at  law  which  he 
has  fairly  obtained  for  his  protection.  But  in  the  pre- 
sent case  the  estate  reconveyed  by  Eyre  remained  in 
Sadleir,  and  was  never  conveyed  by  Sadleir  to  the 
Bank.  In  answer  to  this  objection  the  Bank  insists 
on  the  estoppel  created  by  the  previous  conveyance. 
The  answer  would  be  good  as  against  Sadleir  and  all 
claiming  under  him.  The  estoppel  created  by  the 
antecedent  contract  and  conveyance  of  Sadleir  would 
bind  parties  and  privies — that  is,  Sadleir  and  those 
claiming  under  him ;  but  the  claim  of  Eyre  is  against 
Sadleir  by  paramount  right  to  recover  the  estate  of 
which  he  had  been  deprived  by  fraud,  and  Sadleir  re 
quired  no  interest  to  feed  his  prior  contract  by  virtue 
of  that  fraudulent  transaction.  It  is  urged  by  the  re- 
spondents that  the  reconveyance,  when  made  by  Eyre, 
enabled  Sadleir  to  obtain  money  from  the  Bank,  and 
that  the  mortgage  was  completed  on  the  faith  of  the 
reconveyance.  The  evidence  does  not  appear  to  me 
to  prove  either  of  these  positions.  But  granting  that 
it  does,  the  reconveyance  was  to  Sadleir,  and  was  ob 
tained  by  him  by  fraud  and  covin.  There  was  no 
contract  or  direct  communication  between  the  Bank 
and  Eyre,  who  acted  with  perfect  bona  fides.  The 
Bank  left  Sadleir  to  obtain  the  reconveyance,  and  they 
can  claim  the  benefit  of  it  only  under  Sadleir,  whose 
act  they  must  take  as  it  is.  If  (which  is  not  proved) 
they  had  advanced  money  to  Sadleir  on  the  faith  of 
the  release  and  their  actual  possession  of  it,  but  with- 
out taking  a  conveyance,  they  might  have  bad  a  lieu 
on  the  deed  itself;  but  their  interest  in  the  estate 
being  equitable  only  would  still,  in  my  opinion,  have 
been  subject  to  the  superior  equity  of  Eyre — whilst 
the  estate  remained  in  Sadleir  so  long  was  it  liable  to 
he  pursued  and  recovered  by  Eyre.  But  there  is  no 
sufficient  proof  of  any  such  advance  by  the  Bank; 
aiid  the  only  foundation  of  the  Bauk's  claim  is  the 


mortgage  by  Sadleir  prior  to  the  deed  of  reconvey- 
ance. That  mortgage  and  contract  would  bind  any 
interest  subsequently  acquired  by  Sadleir,  but  und**r 
the  reconveyance  he  obtained  none;  for,  as  between 
Sadleir  and  Eyre,  the  latter  was  still  the  owner  and 
might  at  any  time  during  the  life  of  Sadleir,  by  bill 
in  equity,  have  set  aside  the  release  and  obtained  a 
reconveyance  of  the  estate  and  an  interim  iuj unction 
to  restrain  any  alienation  of  it  by  Sadleir.  This 
equitable  title  still  remains  unimpaired,  and  ought  to 
be  preferred  to  any  claim  by  the  Bank.  I  therefore 
advise  your  lordships  that  the  orders  of  the  court  be- 
low be  reversed,  and  that  it  be  declared  that  the  claim 
of  the  appellant  to  priority  in  respect  of  his  mortgage 
ought  to  have  been  allowed,  and  that  the  case  be  re- 
mitted with  that  declaration  to  the  Landed  Estates 
Couit  If  the  appellant  has  obtained  any  additional 
security  under  the  agreement  of  the  6th  of  October, 
1855,  not  comprised  in  his  original  mortgage,  that 
must  be  given  up  or  accounted  for  to  the  Bank. 

Lord  Cranwobth. — My  lords,— The  deed  by  which 
the  appellant  conveyed  to  John  Sadleir  his  equitable 
interest  in  the  lands  in  question  was  executed  by  him 
on  the  13th  of  October,  1855.  Nothing  was  done 
altering  the  rights  of  the  appellant  and  the  respon- 
dents under  the  deed  between  the  time  of  its  execution 
and  the  death  of  John  Sadleir,  so  that  the  question  as 
to  their  rights  may  be  considered  as  if  it  had  arisen 
immediately  after  its  execution.  Suppose  then  that 
the  appellant  had  on  the  day  after  he  executed  the 
deed  discovered  the  fraud  which  had  been  practised, 
on  him,  and  had  then  immediately  filed  a  bill  against 
John  Sadleir,  and  prayed  that  he  might  be  directed  to 
reconvey  the  property  to  him,  what  defence  could 
Sadleir  have  set  up  to  such  a  bill?  I  can  discover 
none.  The  fraud  practised  on  the  appellant  would 
certainly  have  entitled  him  to  relief  sought  in  such  a 
bill  unless  Sadleir  could  have  shown  that  there  were 
rights  in  third  persons  which  presented  a  bar  to  what 
would  otherwise  be  a  very  clear  equity.  Suppose 
then  that  Sadleir  had  insisted  on  the  claims  now  made 
by  the  respondents  as  precluding  him  from  reconvey - 
iug  the  estates  to  the  appellant,  and  that  they  had 
consequently  been  made  co-defendants,  what  case 
could  they  have  made?  They  might  have  said  truly 
that  they  had  advanced  a  very  large  sum  of  money  to 
John  Sadleir  on  hii  assurance  that  he  would,  by  way 
of  security,  convey  to  them  the  lands  in  question  free 
from  the  appellant's  incumbrance;  and  so  that  the 
conveyance  executed  by  the  appellant  on  the  1 3th  of 
October,  though  made  to  John  Sadleir,  was  in  truth 
made  to  him  on  their  behalf.  But  this  would  have 
amounted  to  no  more  than  an  allegation  that  what 
John  Sadleir  took  by  the  conveyance  in  question  he 
took  as  their  trustee.  The  appellant  might  well  assent 
to  this. proposition;  for  what  Sadleir  so  took  was  only 
an  estate  liable  to  be  defeated  by  the  appellant  on  the 
ground  of  the  fraud  practised  on  him.  In  such  a  case 
the  cestui  que  trusts  can  be  in  no  better  situation  than 
their  trustee.  Whatever  would  be  an  answer  to  him 
would  be  an  answer  to  them.  When  the  appellant 
executed  the  conveyance  to  Sadleir  all  the  advances 
by  the  Bank  in  respect  of  which  they  claim  to  colli- 
der it  as  having  been  executed  for  their  benefit,  had 
been  already  made.     But  they  contend  that  tne  equit- 
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able  rights  of  the  Bank  are  to  be  considered  as  having 
arisen,  not  when  the  deed  was  executed,  bat  at  an 
earlier  date,  that  is,  at  the  time  when  the  appellant 
agreed  to  execute  it.  They  say,  that  on  the  faith  .of 
an  assurance  by  the  appellant  that  he  would  release 
the  lands  in  question  from  whatever  claim  he  had  on 
them,  they  made  the  advances,  or  a  part  of  the  ad- 
vances, for  which  they  claim  to  have  a  charge  on  those 
lands;  that  on  the  faith  of  bis  promise  to  release  the 
lands  they  altered  their  position,  and  so  are  equitably 
entitled  to  say  that  his  conveyance  was  a  conveyance 
made  for  their  benefit.  There  can  be  no  doubt,  as  a 
proposition  of  law,  that  if  a  person  who  has  a  charge 
on  lands  enters  into  a  valid  agreement  with  the  owner 
to  release  his  charge  for  the  purpose  of  enabling  him 
to  raise  money  on  mortgage,  and  on  the  faith  of  that 
agreement  communicated  to  the  mortgagee  the  mort- 
gage is  made,  then  the  person  who  has  the  prior 
charge  can  never  set  it  up  against  the  mortgagee  who 
has  advanced  his  money  in  confidence  that  the  prior 
charge  would  be  released.  But  here  there  are  no  facts 
to  warrant  the  application  of  such  a  principle.  An 
attention  to  the  dates  of  the  various  dealings  among 
the  parties  makes  this  abundantly  clear.  Mr.  Wil- 
kinson's report  to  the  Bank,  which  led  to  their  ad- 
vancing £95,000  to  John  Sadleir,  was  made  on  the 
31st  of  July,  1855,  and  on  that  same  day  the  direc- 
tors agreed  to  make  the  advance.  On  the  following 
day  (£«.,  1st  August)  John  Sadleir  executed  to  the 
Bank  twenty  deeds  of  conveyance  of  his  different  Irish 
estates  in  trust  for  sale.  Three  of  these  conveyances 
were  conveyances  of  the  lands  already  mortgaged  to 
the  appellant,  but  thoy  contained  no  reference  to  that 
prior  mortgage.  On  the  13th  of  August,  prior  to 
which  day  £70,000,  part  of  the  £95,000,  had  been 
already  advanced  to  John  Sadleir.  Stevens,  one  of 
the  solicitors  of  the  Bank,  having  gone  to  Dublio  for 
the  purpose  of  causing  the  twenty  deeds  to  be  regis- 
tered, was  informed  by  Kennedy  of  the  existence  of 
the  appellants  mortgage,  and  he  immediately  commu- 
nicated the  information  so  received  to  Wilkinson,  his 
partner,  by  letter,  and  to  John  Sadleir  by  telegraph, 
both  of  them  being  then  in  London.  On  that  same 
evening  John  Sadleir  wrote  to  the  appellant,  who  was 
at  Bath,  proposing  to  substitute  other  securities  for 
that  comprised  in  his  mortgage  of  the  20th  of  October, 
1 854,  and  suggesting  to  him  that  he  should  refer  to 
Kennedy  the  task  of  carrying  the  proposed  alteration 
into  effect.  On  the  next  day  (the  14th)  the  appellant 
sent  John  Sadleir's  letter  to  Kennedy,  who  was  in 
Dublin,  together  with  a  short  letter  from  himself,  say- 
ing little  more  than  that  Sadleir's  letter  would  speak 
for  itself.  On  the  17th  Kennedy  arrived  at  Bath, 
and  there  discussed  with  the  appellant  the  proposed 
substitution  of  the  new  securities  in  the  place  of  those 
which  he  then  held;  and  late  at  night,  on  the  same 
day,  he  reached  London,  and  had  an  interview  with 
John  Sadleir.  On  the  following  day  (Saturday,  the 
18th)  Kennedy  bad  a  long  interview  with  John  Sad- 
leir, when  the  terms  of  the  proposed  arrangement 
were  fully  discussed,  after  which  he  wrote  a  long  let- 
ter to  the  appellant  at  Bath,  detailing  the  particulars 
of  tho  proposed  new  securities,  and  enclosing  the  form 
of  a  letter  to  be  written  by  the  appellant  if  he  should 
decide  on  accepting  the  arrangement.     The  appellant 


being  satisfied  with  Kennedy's  letter,  wrote  and  sent 
to  Kennedy  on  the  20th  a  letter  according  to  the  form 
which  he  (Kennedy)  had  sketched,  and  which  is  in 
the  following  words: — 

u  Bath,  20th  An  gust,  1855. 

"  Dear  Sir, — Upon  the  terms  stated  in  yonr  memo- 
randum of  the  18th  instant,  I  will  release  the  Irish 
estates  of  Kilcommon,  Skebane,  Boggann,  Gastlegrace, 
and  Clonmore,  from  the  indemnity  given  me  upon  them 
under  the  deed  of  the  20th  of  August,  1854,  aud  I 
request  you  will  prepare  the  necessary  documents  for 
my  signature.  Yours  truly, 
"  J.  B.  Kennedy,  Esq.  Thomas  Eyre." 

The  date,  20th  August,  1854,  given  as  the  date  of 
the  deed  is  evidently  a  mistake  for  20th  of  October, 
1854.  Up  to  this  tirao  the  appellant  had  certainly 
done  nothing  binding  him  to  release  his  original  secu- 
rity; and  before  this  time  the  whole  of  the  £95,000 
had  been  advance  1  by  the  Bank  to  John  Sadleir  or  to 
his  brother  James,  to  whem  he  authorized  the  Bark 
to  pay  the  money  on  his  account.  The  evidence  f  s 
to  this  part  of  the  case  stands  thus:  £70,000,  part 
of  the  £95,000,  had  been  advanced  before  Stevens 
discovered  on  the  13th  of  August  the  existence  of  the 
appellant's  security.  The  remaining  £25,000  was 
paid  on  the  15th  to  James  Sadleir  by  direction 
of  his  brother  John,  in  two  cheques  on  the  Bank, 
one  for  £  1 0,000,  the  other  for  £  1 5,000,  both  of  which 
cheqnes  were  presented  to  and  paid  by  the  Bank  on 
the  17th.  It  is  certain,  therefore,  that  no  part  of  the 
£95,000  was  advanced  in  reliance  on  the  appellant's 
agreement  to  release  his  security,  though,  undoubtedly, 
the  last  £25,000  was  advanced  on  the  assurance  of 
John  Sadleir  that  he  would  obtain  such  a  release  from 
the  appellant  This,  however,  could  have  no  other 
effect  than  that  of  making  John  Sadleir,  when  he  ob- 
tained a  release  from  the  appellant,  a  trustee  for  tho 
Bank  of  whatever  he  so  obtained.  And  this,  as  I 
have  already  said,  would  not  have  euabled  them  to 
set  up  against  the  appellant  any  ground  of  defence  not 
open  to  John  Sadleir  himself.  It  was  argued  on  be- 
half of  the  Bank  that  tho  whole  £25,000  cannot  be 
considered  as  having  been  advanced  until  after  the 
20th  of  August,  when  the  appellant  agreed  to  substi- 
tute the  new  for  the  old  securities.  The  ground  of 
this  argument  was,  that  though  the  two  cheques  for 
£10,000  and  £15000  were  paid  by  the  Bank  on  the 
17th  of  August  being  three  days  before  the  appel- 
lant's engagement  of  the  20th,  yet  the  £15,000  can- 
not be  considered  as  having  been  really  paid  till  some 
days  afterwards.  James  Sadleir,  who  was  employed 
by  his  brother  John  in  applying  the  £95,000  in  liqui- 
dation of  numerous  demands  on  him,  applied  the 
£15,000  cheque  in  taking  up  a  promissory  note  for 
that  amount  which  had  been  given  by  James  to  the 
Bank  for  securing  the  repayment  of  money  advanced 
by  them  to  him,  and  which  fell  duo  on  the  17th.  But 
the  Bank,  it  seems,  retained  the  note  for  some  days 
afterwards  by  way  of  security,  that  the  registration 
of  all  the  deeds  given  to  them  by  John  should  be  duly 
completed  in  Dublin.  Aud  therefore  it  was  argued 
the  advance  was  not  fully  made  till  after  the  transac- 
tion relative  to  that  note  was  concluded.  I  cannot 
attribute  any  weight  to  that  argumeut.  The  note 
which  the  Bank  held  was  given  by  James  Sadleir  ex- 
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pressly  as  a  security  for  an  advance  to  himself  and  to 
secure  his  own  debt.  The  Bank  refused  to  treat  it  as 
a  matter  in  which  John  was  concerned ;  and  when, 
therefore,  on  the  final  advance  of  the  £25,000  James 
allowed  the  Bank  to  continue  to  hold  the  note  as  a  se- 
curity that  the  deeds  should  all  be  duly  registered, 
that  was  a  mere  private  arrangement  between  him 
and  the  Bank,  to  which  John  was  an  entire  stranger. 
It  was  a  security  given  by  James  to  protect  the  Bank, 
but  in  no  respect  altered  the  relation  between  John 
and  the  Bank.  It  must,  not,  however,  be  understood 
as  being  my  opinion  that  even  if  the  advance  of  the 
whole  £95,000  had  been  subsequent  to  the  appellant's 
agreement  to  release  his  security;  but  prior  to  the 
deed  of  the  1 3th  of  October,  this  would  have  destroyed 
the  equitable  rights  of  the  appellant  against  the  Bank. 
In  such"  a  state  of  circumstances  the  Bank  might  have 
had  an  equitable  right  to  compel  the  appellant  to  per- 
form his  contract  with  Sadleir,  that  is  to  release  his 
original  security  on  having  the  new  securities  substi- 
tuted. To  this  the  appellant  would  not,  I  presume, 
have  objected ;  bat  I  see  no  ground  for  thinking  that 
even  in  such  circumstances  the  release  fraudulently 
obtained  without  giving  to  the  appellant  the  proposed 
new  secnrities  which  constituted  the  consideration  for 
his  release,  could  be  set  up  against  him  by  the  Bank 
anymore  than  by  John  Sadleir  himself.  If,  indeed, 
the  release  to  Sadleir  had  preceded  the  advanco  of  the 
money,  and  if  that  advance  had  been  made  on  the 
faith  of  the  title  which  the  release  gave,  or  appeared 
to  give,  to  John  Sadleir,  the  case  would  have  been 
different.  The  Bank  would  then  have  altered  their 
relation  with  John  Sadleir,  relying  on  what  was  in 
effect  a  representation  by  the  appellant  under  his  hand 
and  seal,  that  so  far  as  related  to  his  security  the 
title  of  John  Sadleir  was  clear;  and  it  would  have 
been  no  answer  to  the  Bank  by  the  appellant  to  say 
that  his  execution  of  the  deed  had  been  obtained  by 
means  of  a  gross  fraud  practised  on  him.  The  Bank 
might  truly  say  they  were  no  party  to  the  fraud,  and 
had  acted  on  the  faith  of  a  deed  which  he  had  exe- 
cuted, and  which  they  had  a  right  to  presume,  and 
did  presume,  had  been  fairly  obtained  from  him.  But 
this  was  not  the  real  state  of  the  circumstances.  It 
Is  certain  that  all  the  money  had  been  advanced  long 
before  the  deed  was  executed,  in  reliance  on  John 
Sadleir's  assurance  that  such  a  deed  should  be  ob- 
tained. John  Sadleir  did  obtain  a  release,  bat  he  did 
so  by  means  of  a  fraud  which  made  the  deed  void  in 
equity  as  between  him  and  the  appellant;  and  the 
equitable  right  of  the  appellant  to  get  himself  restored 
to  the  situation  in  which  he  stood  before  the  fraud 
practised  on  him  is  paramount  to  all  other  equitable 
rights  which  have  not  accrued  to  innocent  persons  ig- 
norant of  the  fraud,  and  acting  on  the  faith  of  the  in- 
strument executed  by  the  appellant.  On  these  grounds 
T  am  of  opinion  that  the  order  of  the  Court  of  Appeal 
in  Chancery  in  Ireland,  bearing  date  the  13th  of  May, 
I860,  was  erroneous  and  ought  to  be  reversed;  and 
that  the  court  ought  to  have  declared,  in  conformity 
with  the  appellant's  petition  of  appeal  to  that  court, 
that  the  appellant  is  entitled  to  a  lien  on  the  proceeds 
of  the  sales  of  the  lands  comprised  in  the  mortgage 
of  the  20th  of  October,  1854,  according  to  the  rights 
conferred  by  that  deed,  as  if  the  deed  of  the  5  th  of  October. 


1655,  had  never  been  executed,  and  with  that  decla- 
ration ought  to  have  remitted  the  matter  to  the  Landed 
Estates  Court. 

Lord  Chelmsford. — [His  Lordship  gave  bis  deci- 
sion on  precisely  the  same  grounds  as  the  previous 
lords.     It  is  not  necessary  to  give  them  in  detail  here.]] 

Lord  Kingsdown. — My  lords, — I  entirely  agree 
with  your  lordships  in  this  case.  I  had  prepared,  at 
some  length,  the  reasons  which  have  led  me  to  the 
same  conclusion ;  but  after  the  full  explanations  which 
have  been  already  given  of  this  case,  I  think  it  better 
to  spare  your  lordships  the  trouble  of  bearing  the 
reasons. 

The  Solicitor-General. — Before  the  qnestion  is 
put  perhaps  your  lordships  will  allow  m&  to  submit 
that  it  would  be  proper  that  there  should  be  a  decla- 
ration in  your  lordship's  order  in  conformity  with  what 
fell  from  the  Lord  Chancellor  as  to  the  other  secnrities 
which  Eyre  holds,  and  which  he  is  to  give  up  to  us, 
because  without  that  declaration  the  matter  might  be 
open  to  controversy. 

Sir  Hugh  Cairns, — I  quite  recollect  what  the 
Lord  Chancellor  addressed  to  yonr  lordships,  and 
which  was  the  view  taken  at  the  bar,  as  to  the  rights 
under  the  further  securities;  but  I  should  humbly 
submit  to  your  lordships  that  to  include  any  declara- 
tion upon  that  subject  in  the  present  order  would  be 
very  inconvenient  if  not  unsuitable;  for  this  reason, 
that  the  parties  with  whom  that  question  mast  be 
considered  are  not  hero.  My  learned  friend  repre- 
senting the  London  and  County  Bank,  does  not  repre- 
sent any  party  who  would  have  an  interest  to  raise, 
or  be  entitled  to  raise,  that  question.  The  parties 
with  whom  the  litigation  was  last  year  before  your 
lordships,  are  the  Tipperary  Bank  and  the  repre- 
sentatives of  Mr.  John  Sadleir.  They  are  the  parties 
interested  in  that  question ;  and,  of  course,  when  they 
come  forward  here,  subject  to  any  consideration  with 
regard  to  costs  or  otherwise,  the  observation  which 
the  Lord  Chancellor  threw  out  would  conclude  the 
substance  of  the  matter;  and,  no  doubt,  any  such  be- 
nefit which  we  have  nnder  the  deed  would  be  given 
up. 

Lord  Chancellor. — I  do  not  advise  your  lordships 
to  make  any  declaration  upon  that  subject  in  the  pre- 
sent order.  The  facts  are  not  sufficiently  before  yon 
to  enable  you  to  do  so.  At  the  same  time  the  inti- 
mation that  has  been  already  given  will,  doubtless, 
secure  to  the  London  and  County  [Bank  an  en 
quiry  in  the  Landed  Estates  Court,  of  which  one  ne- 
cessary consequence  would  be,  that  whatever  the 
parties  are  now  entitled  to  in  respect  of  other  securi- 
ties which  Mr.  Eyre  now  holds  will  be  provided  for 
by  that  court  The  declaration  will  be,  that  the  ap- 
pellant, Eyre,  is  entitled  to  priority  over  the  London 
and  County  Bank  in  respect  of  his  mortgage  deed, 
and  with  that  declaration  the  cause  will  be  remitted 
to  the  Landed  Estates  Court. 

Orders  appealed  from  reversed;  cause  remitted 
with  a  declaration. 
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ftolls  Court 

CBeportcd  by  William  Woodlock,  Eiq.,  BArroter-aUaw.} 

Bernard  v.  Meara. — June  14,  Nov%  4,  1861. 

Specific  performance—Covenant  to  plant. 

The  court  refused  to  grant  a  decree  for  the  specific 
performance  of  a  covenant  to  plant  and  replant  a 
particular  place  with  forest  trees,  the  contract  being 
too  uncertain  to  be  enforced  by  a  court  of  equity. 

This  was  a  cause  petition  praying,  first,  that  the  re- 
spondent, his  agents,  and  workmen,  might  bo  restrained 
by  injunction  from  felling,  cutting,  lopping,  or  injur- 
ing the  trees  which  now  stand  upon  the  demised  pre- 
mises in  the  petition  mentioned,  and  particularly  upon 
that  part  thereof  called  "  the  Grove,"  or  any  of  such 
trees  or  timber;  and  from  injuring  or  removing  any 
fences  which  enclosed  or  protected  the  said  grove  or 
any  part  thereof;  and  from  placing  cattle,  sheep,  or 
other  animals  in  the  said  "  Grove ; "  and  from  permitting 
cattle,  sheep,  or  other  animals  to  pasture  within  or 
enter  the  said  "  Grove."  Secondly,  that  an  account 
might  be  taken  of  all  trees  cut,  felled,  or  lopped  by 
the  respondent  within  "  the  Grove,"  and  of  all  trees 
broken,  destroyed,  or  inj  ured  within  "  the  Grove  "  by  the 
respondent,  his  servants,  workmen,  cattle,  sheep,  or 
other  animals,  and  of  the  value  of  all  such  trees ;  and 
that  the  respondent  might  be  ordered  to  pay  to  the 
petitioner  the  amount  of  such  value  when  ascertained 
by  one  of  the  Masters.  Thirdly,  that  the  respondent 
might  be  ordered  specifically  to  perform  his  contract 
in  reference  to  "  the  Grove,"  as  mentioned  in  the  lease 
stated  in  the  petition,  and  might  accordingly  be  com- 
pelled to  plant  or  replant  the  said  "Grove"  with 
forest  trees,  and  to  make  and  keep  proper  fences 
round  the  said  "Grove"  for  the  protection  of  such  tree* 
Fourthly,  that  the  respondent  might  pay  to  the  peti- 
tioner the  costs  of  the  matter,  and  for  further  and 
other  relief.  The  petition  stated  that  at  the  date  of 
the  lease,  after  stated,  the  petitioner  was  and  still  is 
seised  of  the  lands  of  Loughnaboulia,  otherwise 
Knockhill,  in  the  King's  County,  comprised  in  the  said 
lease.  That  on  the  top  of  a  high  hill,  part  of  said 
lands,  was  a  wood  of  about  four  acres  in  extent  called 
'*  the  Grove,"  planted  by  an  ancestor  of  the  petitioner, 
and  which  was  a  well-known  land-mark,  and  an  or- 
nament to  the  petitioner's  property,  aud  served  also 
as  a  shelter  for  cattle.  That  in  the  year  1851  there 
were  several  hundreds  of  fully-grown  fir  deal  trees  in 
said  wood,  but  from  the  exposed  position  of  the  wood 
some  of  the  trees  had  been  injured  by  storm ;  and  the 
farm  being  then  out  of  lease  and  in  the  petitioner's 
actual  possession,  it  was  his  intention  to  replant  such 
parts  of  the  said  wood  as  required  to  be  replanted, 
and  fence  it  so  as  to  preserve  it  from  trespass;  but 
before  actually  carrying  ont  his  said  intention,  John 
Meara,  the  respondent,  proposed  to  become  tenant  to 
said  lands,  and  his  proposal,  dated  the  4th  August, 
1851,  contained  the  following  clause,  viz, — "The 
grove  to  be  added  to  the  farm,  which  I  agree  to  plant 
with  forest  trees,  viz.,  larch,  fir,  deals,  Ac.,  before  the 
expiration  of  the  year  1853,  and  to  keep  the  fences 
around  the  said  grove  in  good  order,  and  to  {^reserve 
the  trees  from  trespass  or  damage  by  cattle."    That 


the  petitioner  was  anxious  to  preserve  the.  said  wood 
in  his  own  possession;  but  on  the  respondent  stating 
that  he  did  not  wish  anyone  to  have  a  right  of  pas- 
sage through  or  trespassing  on  his  farm,  the  petitioner 
accepted  his  said  proposal;  and  thereupon  the  respon- 
dent entered  into  possession  and  did  plant  some  fir 
trees,  but  did  not  fence  the  wood  properly,  and  the 
result  was,  that  the  trees  so  planted  were  destroyed 
by  the  cattle  almost  as  soon  as  tbey  were  planted. 
That  iu  the  year  1854  an  engrossed  form  of  lease 
was  furnished  by  the  respondent  to  the  petitioner,  but 
it  did  not  contain  any  provision  whatever  as  to  the 
said  wood  or  fences,  and  the  petitioner  did  not  take 
any  notice  of  it.  And  in  the  year  1856  a  draft  of 
another  lease  was  furnished  on  the  part  of  the  said 
respondent,  which  also  did  not  contain  any  covenant 
in  relation  to  the  said  wood  or  fences ;  but  ultimately 
the  petitioner's  solicitor  introduced  into  it  the  cove- 
nant on  the  subject  afterwards  set  forth,  and  which 
was  adopted  by  the  parties.  That  accordingly  by  in- 
denture dated  the  23rd  April,  1856,  the  petitioner 
demised  to  the  respondent  the  lands  of  Loughnaboulia, 
otherwise  Knockhill,  and  the  lands  of  Gribly,  contain- 
ing 135  acres  or  thereabouts,  plantation  measure,  in- 
cluding that  part  thereof  called  "  the  grove,"  contain- 
ing four  acres  or  thereabouts,  plantation  measure,  all 
situate  in  the  Kiug's  County,  to  hold  to  the  respon- 
dent, his  heirs,  executors,  administrators,  and  assigns 
from  the  1st  November  then  last,  for  three  lives  or 
31  years,  at  the  yearly  rent  of  £100,  with  the  usual 
powers  of  distress,  and  re-entry,  and  covenant  for 
paying  of  said  yearly  rent  and  to  keep  the  premises 
in  repair;  and  also  the  following  covenant  on  the  part 
of  the  respondent,  viz., — "  That  he,  the  said  John 
Meara,  his  heirs,  executors,  administrators,  or  assigns 
should  and  would  within  the  period  of  twelve  months, 
to  be  computed  from  the  day  of  tho  date  of  the  said 
lease,  plant  with  proper  forest  trees  all  such  parts  of 
the  said  thereby  demised  and  granted  lands  and  pre- 
mises called  "  Tho  Grove,"  as  had  not  then  already 
been  planted,  and  should  and  would,  within  the  time 
aforesaid,  replant  such  parts  thereof  whereon  trees 
then  stood  or  were  planted,  and  which  trees  had  been 
injnred  or  destroyed.  And  also  that  he,  the  said  John 
Meara,  his  executors,  administrators,  and  assigns, 
should  and  would,  during  the  term  thereby  granted, 
well  and  sufficiently  repair  and  keep  in  repair  the  fence 
or  fences  whereby  the  said  lands  known  as  "  The 
Grove "  was  then  or  should  or  might  thereafter  be 
enclosed  so  as  at  all  times  during  said  term  to  pre- 
serve and  keep  said  trees  which  then  were  or  should 
be  thereafter  growing  or  planted  as  aforesaid  from  all 
waste,  spoil,  damage,  or  destruction  whatsoever." 
That  after  the  execution  of  said  lease  the  respondent 
did,  as  the  petitioner  believed,  replant  a  small  portion 
of  the  said  wood,  but  not  near  the  whole  thereof;  and 
the  respondent  so  neglected  the  fences  that  all  the 
young  timber  planted  had  been,  with  very  few  excep- 
tions, completely  destroyed;  and  the  respondent  alio 
had  from  time  to  time  cut  down  some  of  the  large 
full  grown  trees  and  used  same  for  his  own  purposes. 
That  the  petitioner  was  ignorant  until'  recently  that 
this  misconduct  on  the  part  of  the  respondent  had 
been  carried  to  so  great  and  injurious  an  extent:  but 
having  beeu  within  a  fortnight  beforo  tho  filing  of  the 
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petition  informed  that  great  injury  was  being  done  to 
the  plantation  by  cattle  and  otherwise,  the  petitioner, 
with  Mr.  Thomas  Manifold,  his  agent,  had  on  Friday, 
the  1st  of  March,  1861,  proceeded  to  the  said  "Grove" 
and  there  discovered  not  only  the  fences  broken  down 
and  injured  in  many  places,  bnt  actually  a  breach  re- 
gularly made  for  the  egress  and  regress  of  cattle,  with 
a  barrier  across  it  to  prevent  their  getting  out;  and 
he  fonnd  ten  head  of  yonng  cattle  then  grazing  in  the 
said  wood;  he  fonnd  all  with  few  exceptions  of  the 
young  trees  completely  eaten  down  and  destroyed;  he 
found  tha$  not  more  than  one-third  of  the  wood  had 
ever  been  replanted,  and  he  found  the  stumps  of 
twelve  or  fifteen  of  the  large  trees  which  had  been 
evidently  cut  down  within  a  very  few  days,  and  ^reat 
numbers  of  other  stumps  of  trees  which  had  also  been 
cut  down  within  a  recent  period  and  since  the  date  of 
the  said  lease.  And  he  was  informed  by  the  herd  of 
John  Meara  that  sheep  had  been  regularly  driven  in 
to  feed  in  the  said  "Grove"  during  the  winter,  and  had 
only  recently  been  taken  from  it ;  and  the  said  herd 
also  admitted  to  the  petitioner  that  timber  had  been 
cut  down.  And  the  petitioner  had  been  informed, 
and  believed,  and  charged  that  at  the  least  fifty  large 
trees  of  considerable  value  had  been  cut  down  and 
drawn  away  recently ;  said  John  Meara  and  the  peti- 
tioner was  afraid  that  others  would  be  cut  unless  the 
respondent  was  restrained  from  so  doing.  That  the 
specific  performance  by  the  respondent  of  his  contract 
in  the  said  lease  contained  of  planting,  fencing,  and 
preserving  u  the  Grove  "  was  of  importance  to  the  peti- 
tioner's property,  and  the  neglect  and  non-performance 
thereof  would  not  be  compensated  to  the  petitioner  by 
fifty  times  the  pecuniary  damages  that  could  be  ex- 
pected to  be  recovered  in  an  action  at  law ;  and  the 
loss  and  injuries  which  the  petitioner's  property  would 
have  sustained  at  the  expiring  or  determination  of  the 
said  lease  would  be  of  such  a  nature  that  they  could 
not  be  made  good  by  money.  The  petition  then 
prayed  as  already  stated.  The  respondent  by  his  an- 
swering affidavit  stated  that  he  did  within  twelve 
months  after  the  execution  of  his  lease  plant  every 
part  of  "  tbe  Grove  "  with  forest  trees  as  required  by  the 
covenant ;  that  the  fences  were  at  the  time  of  the  ex- 
ecution of  the  said  lease  in  good  repair,  and  that  re- 
spondent had  kept  them  so  ever  since.  And  he  said 
that  it  was  wholly  untrue  that  he  neglected  said  fences ; 
and  that  it  was  not  true  that  all  or  any  of  the  said 
timber  planted  in  "  the  Grove  "  was  destroyed ;  and  he 
said  that  he  did  not  fell  or  cut  down  any  large  or  full- 
grown  trees  on  said  demised  premises,  or  use  any  of 
them  for  his  own  purposes.  That  the  petitioner  re- 
sided within  three  miles  of  "  the  Grove9'  and  frequently 
passed  by  it.  And  respondent  therefore  did  not  believe 
that  the  petitioner  could  have  been  ignorant  of  any 
misconduct  in  reference  to  the  said  "  Grove,"  if  such 
there  were;  but  respondent  denied  that  there  was  any 
such  misconduct  on  his  part,  or  any  wilful  waste  or 
great  injury  done  to  the  said  plantation.  And  he  said 
that  petitioner's  agent  having  on  one  occasion,  in  the 
year  1858,  stated  to  respondent  that  petitioner  was 
displeased  with  the  state  of  the  fence  of  said  "  Grove," 
respondent  requested  said  agent  to  accompany  him  to 
said  "  Grove"  for  the  purpose  of  inspecting  said  fence, 
which  he  accordingly  did;  and  having  inspected  it,  he 


then  and  there  admitted  to  respondent  according  to 
the  fact  and  truth  that  said  fence  was  in  proper  repair. 
But  respondent  further  said  that  about  a  fortnight 
previous  to  the  1st  of  March  then  last  an  opening  was 
for  the  first  time  made  in  the  wall  of  the  "  Grove  "  for 
the  purpose  of  admitting  sheep  to  eat  the  grass,  bat 
the  sheep  rejected  the  grass  and  did  not  again  enter 
the  grove;  and  that  save  said  opening,  every  other 
part  of  the  fence  of  said  "  Grove  "  was  then  and  now  is 
in  thorough  repair,  and  no  part  thereof  broken  down 
or  injured.  And  respondent  denied  that  any  of  the 
young  trees  in  said  M  Grove  "  weie  eaten  down  or  de- 
stroyed by  cattle;  and  he  said  that  it  was  untrue  that 
only  a  third  thereof  had  been  replanted  by  respondent, 
for  he  said  that  in  the  year  1856  he  purchased  up- 
wards of  two  thousand  forest  trees,  and  therewith 
planted  the  whole  "  Grove"  in  said  last-mentioned  year 
and  took  proper  precaution  to  protect  the  yonng  trees; 
but  owing  to  the  exposed  position  of  the  place,  and 
the  soil  being  in  many  parts  not  three  inches  deep, 
several  of  the  young  trees  became*  stunted,  and  some 
perished,  but  none  of  them  were  wilfully  destroyed  or 
suffered  to  be  injured;  and  he  said  it  was  true  that 
there  was  a  barrier  across  the  said  opening  to  prevent 
the  access  of  any  cattle  which  would  be  mischievous; 
and  the  injury,  if  any,  to  said  fence  by  making  an 
opening  was  exceedingly  trivial;  and  immediately 
after  the  service  of  the  injunction  in  the  matter  he 
caused  the  opening  to  be  stopped  up,  and  same  had 
since  continued  and  now  was  in  as  good  preservation 
as  every  other  part  of  said  fence.  And  respondent 
said  that  the  trees  in  "  the  Grove  "  were  of  such  a  size 
that  the  admission  of  a  few  sheep  such  as  were  ad- 
mitted by  respondent's  herd  could  do  them  no  harm 
whatever;  and  he  said  that  what  were  in  the  petition 
called  ten  head  of  young  cattle  were  only  a  few  yonng 
calves  which  deponent's  herd  let  into  the  plantation 
merely  to  eat  the  grass  therein;  and  they  did  it  no 
injury  whatever  on  the  only  occasion  on  which  they 
were  there,  and  had  not  since  been  allowed  to  go 
there.  And  it  was  not  true  that  sheep  had  been  re- 
gularly or  at  all  driven  to  graze,  there  in  the  winter, 
though  it  was  true  that  a  few  sheep  had  been  let  in 
there  to  try  if  they  would  eat  the  grass  there,  which 
they  rejected  as  already  stated,  and  were  not  again 
admitted,  and  while  they  were  there  did  no  injury. 
He  also  said  that  it  was  wholly  untrue  that  any  largo 
trees  or  any  trees  whatever  had  been  cut  down,  and 
that  the  stumps  of  twelve  or  fifteen  trees  referred  to  in 
the  petition  were  the  stumps  of  decayed  trees  which 
were  blown  down  by  storms;  and  he  submitted  that  he 
would  have  a  right  to  use  them,  but  said  that  in  truth 
be  had  not  done  so,  but  believed  that  they  were  cut 
and  carried  away  for  firing  by  his  caretaker;  and  the 
other  stumps  referred  to  in  the  petition  were  abo 
stumps  of  trees  which  from  time  to  time  had  been  in 
like  manner  blown  down  by  storms.  He  then  said 
that  the  statement  alleged  to  have  been  made  by  re- 
spondent's herd  as  to  trees  having  been  cut,  if  made 
was  untrue,  and  positively  said  that  no  timber  or  trees 
whatever  had  been  recently  or  at  all  cut  down  or  carried 
or  drawn  away  from  said  plantation  by  the  respondent, 
nor  were  any  cut  down  there  by  anyone  else  with  the 
respondent's  permission  or  to  his  knowledge;  and  he 
said  that  the  value  of  all  the  trees  which  had  been 
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Mown  down  or  carried  away  was  not  two  pounds. 
Finally,  after  some  other  matters,  he  submitted  that 
there  was  no  ground  for  the  account  sought  by  the 
petitioner,  and  that  no  case  had  been  made  upon 
which  the  court  could  decree  a  specific  performance  of 
aoy  part  of  the  covenant  mentioned  in  the  petition. 
There  was  a  good  deal  of  evidence  gone  into  upon 
both  sides  with  reference  to  the  amount  of  damage 
done  and  the  state  of  the  trees,  bat  it  seems  unne- 
cessary for  the  purposes  of  this  report  to  set  that  evi- 
dence out. 

Brewster,  Q.C.,  Warren,  Q.C.,  and  Lemnge,  for 
the  petitioner. 

Serjeant  Sullivan,  J.  E.  Walshe,  Q.C.  and  B. 
Ferguson,  for  the  respondent. 

The  Mowing  cases  were  cited: — Brace  v.  Wehnert 
(25  Beav.  348);  Banner  v.  Stone  (2  Ed.  128); 
Lumley  v.  Wagner  (1  De  G.  M'N.  &  Gord.  604); 
Taylor  v.  Partington  (7  Dc  G.  M4N.  &  G.  328); 
Sanderson  v.  The  Cockermouth  and  Workington 
Eailway  Co.  (11  Beav.  497);  Storer  v.  Great  Wes- 
tern Railway  Co.  (2  Y.  &  CoL.Ch.  48);  Flint  v. 
Brandon  (8  Ves.  159);  Story,  Eq.  Jurispr.  s.  716. 

Nov.  4. — The  Master  of  the  Rolls  delivered  a 
written  judgment,  in  which  having  stated  the  plead- 
ings and  the  facts  of  the  case,  he  proceeded  to  observe 
that  the  lease  contained  no  clause  of  re-entry  upon 
broach  of  the  covenant  in  question.  With  respect  to 
the  first  part  of  the  relief  prayed  there  was  no  diffi- 
culty, and  the  injunction  sought  would  be  granted. 
With  respect  to  the  second  head  of  relief  it  was  im- 
possible to  form  any  opinion  as  to  the  amount  of  the 
damage  which  had  been  sustained.  A  reference  would 
be  useless.  The  proper  course  to  take  would  be  to 
let  the  case  stand  over  for  an  action  to  be  brought  by 
the  petitioner  against  the  respondent  The  part  of 
the  case  which  involved  most  difficulty  was  the  third 
head  of  relief  prayed,  namely,  that  which  prayed  for 
specific  performance  of  the  respondent's  contract,  and 
accordingly  that  he  should  be  compelled  to  plant  or 
replant  "  the  Grove  "  with  forest  trees.  There  was  no 
precedent  for  a  decree  of  that  kind,  and  be  should 
point  out  the  great  difficulty  which  would  arise  in  en- 
forcing a  decree  of  that  nature.  His  Honour  then  re- 
ferred to  and  commented  upon  the  authorities — Bay- 
ner  v.  Stone,  Lumley  v.  Wagner,  and  Taylor  v. 
Purtington.  In  Fry  on  Specific  Performance,  p.  19, 
the  rule  was  laid  down  that,  subject  to  certain  excep- 
tions, the  court  will  not  interfere  in  cases  of  contracts 
to  build  or  repair,  both  because  specific  performance 
is  **  decreed  only  where  the  party  wants  tbe  thing  in 
specie,  and  cannot  have  it  any  other  way,"  and  be- 
cause such  contracts  are  for  the  most  part  too  uncer- 
tain to  enable  the  court  to  carry  them  out ;  and  he 
refers  to  the  case  of  The  South  Wales  Railway  Co. 
v.  Wythes  (1  K.  &  J.,  186).  His  Honour  then  re- 
ferred to  De  Mattos  v.  Gibson  (4  De  G.  &  J.,  276), 
and  said  he  was  of  opinion  that  the  court  could  not 
in  the  present  case  give  a  decree  for  specific  perform- 
ance, the  contract  being  too  uncertain.  What  was 
meant  by  the  term  "  forest  trees?  "  Lord  Coke  in 
1st  Inst,  53  a,  stated  what  were  timber  trees,  enu- 
merating oak,  ash, and  elm;  and  Mr.  Hargreave  in 
note  10,  cited  a  case  showing  that  beech  and  white- 
thorn might  be  timber  by  the  custom  of  the  country. 


Viner's  Abridgment,  title,  Trees,  might  also  be  refer- 
red to.  There  also  the  agreement  of  the  respondent 
upon  which  the  covenant  in  the  lease  was  founded 
was  stated  to  be  u  to  plant  with  forest  trees,  viz,, 
larch,  fir,  deals,"  &o.  What  was  the  meaning  of  the 
word  &c  ?  Suppose  the  entire  of  the  Grove  was 
planted  with  beech,  should  he  issue  an  attachment  be- 
cause nothing  else  was  planted?  Again:  What  num- 
ber of  trees  altogether  should  be  planted?  How  many 
were  to  be  planted  "  on  all  such  parts  of  the  thereby 
demised  premises  as  had  not  been  already  planted," 
and  how  many  on  the  other  parts  described  as  "  such 
parts  thereof  whereon  trees  then  stood  or  wore 
planted?"  Was  the  court  upon  an  attachment  mo- 
tion to  inquire  what  trees  were  planted  before  the 
lease  was  made,  and  what  injury  had  since  been  done? 
The  observations  of  Lord  Henley  in  Bayner  v.  Stone 
were  very  apposite  to  the  present  case.  He  might 
here  make  an  observation  very  like  those  of  Lord 
Henley.  What  might  be  forest  trees  in  one  place 
might  not  be  so  in  another.  He  would  only  decide 
in  the  present  case  that  the  covenant  in  the  lease  was 
too  indefinite  to  be  carried  into  execution.  The  cir- 
cumstance too  that  there  was  no  precedent  for  the  de- 
cree sought  was  one  of  great  importance.  It  was 
right  to  observe  that  the  difficulty  in  which  one  of  the 
parties  was  placed  arose  not  from  any  defect  in  the 
law,  but  from  the  fact  that  there  was  no  clause  of  re- 
entry in  the  lease  upon  breach  of  this  covenant  If 
there  had  been  such  a  clause  the  petitioner  might 
have  re-entered  and  planted  "  the  Grove  himself,"  and 
the  respondent  would  havo  had  no  relief  against  him 
in  equity  for  so  doing — Hill  v.  Barclay  (16  Ves. 
402);  S.  0.(18  Ves.  56). 


Consolidate)!  ffljamhev. 

CBcpertod  by  William  Woodkck,  Bq.,  BarrUter.at.lftw.3 

[Coram  Fitzgerald,  J.J 
Parkinson  v.  Cook. — July  30. 

Setting  aside  summons  and  plaint — 24  $  25  Vict  e. 
43. 

Summons  and  plaint  set  aside,  it  being  brought  under 
the  Summary  Procedure  on  Bills  of  Exchange 
Act,  and  containing  counts  for  money  lent,  money 
paid,  also  on  an  account  stated. 
David  Plunket  moved  to  set  aside  the  summons  and 
plaint  in  this  case. — The  action  was  brought  under 
the  Summary  Procedure  on  Bills  of  Exchange  Act; 
but  the  summons  and  plaint,  besides  a  count  upon  a 
prrmissory  note,  contained  counts  for  mocey  leut, 
mo;  e    paid,  and  upon  an  account  stated. 
There  was  no  appearance  for  the  plaintiff. 

The  motion  was  granted. 

[Befobk  Kzogh,  J.J 
Martin  v.  Wilson. — August  2. 
Practice — Security  for  costs — Summary  Procedure 
on  Bills  of  Exchange  Act,   1861 — Affidavit  of 
merits. 

A  motion  to  restrain  the  plaintiff  from  proceeding 
with  an  action  under  the  recent  Bills  oj  Exchange 
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A  ct  until  fie  should  give  security  for  costs,  the  plain- 
tiff being  out  of  the  jurisdiction,  must  be  grounded 
on  a  full  affidavit  of  the  defence,  and  not  on  the 
mere  sta'ement  that  he  has  a  valid  defence  on  the 
merits.  And,  semble,  the  defendant  should  pre- 
viously have  had  liberty  to  appear  and  defend. 

F.  Smythe,  for  the  defendant,  moved  that  the  plaintiff 
should  be  restrained  from  farther  proceeding  with  his 
action  until  he  should  give  security  for  costs.  He 
moved  on  the  common  affidavit,  stating  that  the  plain- 
tiff was  resident  out  of  the  jurisdiction ;  and  that  the 
defendant  had  a  just'and  valid  defence  at  law*  on  the 
merits.  Liberty  had  not  been  applied  for  to  appear 
and  defend  the  action. 

Dames,  for  the  plaintiff. — By  reason  of  the  Sum- 
mary Procedure  on  Bills  of  Exchange  Act,  1861,  24 
&  25  Vict,  c  43,  under  which  this  action  has  been 
brought,  this  motion  is  premature,  as  the  defendant 
has  not  yet  got  leave  to  appear  and  defend;  or,  if  not 
premature,  the  affidavit  of  merits  is  not  sufficient. 
The  affidavit  is  only  the  ordinary  one— "  that  he  has 
a  just  and  valid  defence  at  law  on  the  merits;"  but 
that  is  not  sufficient  under  this  Act  of  Parliament  to 
sustain  a  motion  for  liberty  to  appear  and  defend. 
Here  the  twelve  days  allowed  by  the  Act  for  the  de- 
fendant to  apply  for  leave  to  appear  have  already  ex- 
pired, and  yet  he  has  not  made  any  such  application ; 
and  if  this  motion  be  entertained,  the  very  mischief 
mentioned  in  the  preamble  of  the  Act,  that  "bona 
fide  holders  of  dishonored  bills  of  exchange  and  pro- 
missory notes  are  often  unjustly  delayed  and  put  to 
unnecessary  expense  in  recovering  the  amount  thereof 
by  reason  of  frivolous  or  fictitious  defences  to  actions 
thereon,"  will  still  remain,  as  the  defendant  may  not 
in  fact  have  any  defence  at  all ;  and  yet  the  action 
will,  by  his  motion,  be  indefinitely  restrained.  No  case 
has  been  hitherto  reported  on  the  point  in  England. 

Smythe,  in  reply. — The  Bills  of  Exchange  Act, 
1861,  does  not  touch  this  motion.  It  is  a  motion 
under  the  old  practice  for  security  for  costs,  the  plain- 
tiff being  out  of  the  jurisdiction,  and  that  motion 
must  be  made  before  defence.  And  as  the  appearance 
and  defence  are  now  filed  together,  the  defendant 
should  make  this  motion  before  he  appears;  and  as 
this  case  is  in  the  Queen's  Bench,  the  affidavit  relied 
on  is  the  proper  and  usual  one. 

Fitzgerald,  J. — I  am  of  opinion  that  the  objection 
made  to  this  motion  is  well  founded.  I  happen  to 
know  that  it  was  the  original  intention  of  those  who 
introduced  the  corresponding  Act  of  1855,  which  ap- 
plies to  England,  that  it  should  be  applicable  to  and 
include  all  written  contracts  which  the  defendant  had 
vouched  by  his  signature ;  but  in  its  progress  through 
Parliament  the  bill  was  limited  to  bills  of  exchange 
and  promissory  notes;  but  the  intention  was,  as  ap- 
pears from  the  Act  itself,  to  facilitate  the  holders  of 
those  instruments  in  recovering  the  amount  And 
the  second  section  requires  the  defendant,  if  he,  within 
twelve  days  from  the  service  on  him  of  the  writ  of 
summons  and  plaint,  applied  for  leave  to  appear  and 
defend  the  action,  eitherj  to  pay  into  court  the  sum 
claimed  by  the  summons  and  plaint,  or  to  make  an 
affidavit  satisfactory  to  the  judge  which  will  disclose 
a  legal  or  equitable  defence,  or  such  facts  as  would 
make  it  incumbent  on  the  holder  to  prove  considera- 


tion or  such  other  facts  as  the  judge  may  deem  suffi- 
cient to  support  the  application.  Bat  if  I  yielded  to 
this  motion  the  result  would  be  that  the  defendant 
would  restrain  the  plaintiff  from  proceeding  with  bis 
action ;  aud  yet  he  might  never  be  permitted  to  de- 
fend the  action.  If  he  applied  to  a  judge  for  liberty 
to  appear  and  defend,  his  affidavit  must  disclose  a 
legal  or  equitable  defence  or  such  facto  as  I  have 
mentioned,  and  therefore  an  affidavit  to  ground  a  mo- 
tion to  restrain  the  plaintiff  until  security  be  given  for 
costs  should  be  commensurate  with  that.  Bat  as  this 
is  the  first  case  nnder  the  recent  Act  I  say  no  rale  on 
the  motion,  and  I  enlarge  the  time  for  the  defendant 
applying  for  leave  to  appear  and  defend  until  this  day 
week,  so  that  he  may,  if  he  thinks  fit,  apply  on  a 
proper  affidavit  for  such  leave,  and  also  for  security 
for  costs. 


Lynch  v.  The  Liverpool  and  New  York  and  Phila- 
delphia Steam-ship  Co. 

Practice — Postponement  of  trial — Absence  of  mate- 
rial witness  after- undertaking  to  accept  short  notice 
of  trial. 

Notwithstanding  that  the  defendant  on  a  motion  for 
further  time  to  plead,  has  undertaken  to  accept  short 
notice  of  trial,  the  trial  will  be  postponed  on  the 
ground  of  the  absence  of  a  material  witness. 

Macdonagh,  Q.(7M  moved  for  the  defendants,  that  the 
plaintiff  be  restrained  from  going  to  trial  at  the  ensning 
assises  at  Londonderry.  The  action  was  for  damages 
for  an  alleged  refusal  to  carry  the  plaintiff  from  New 
York  to  Dublin,  though  the  passage-money,  vis.,— 
£6  6s^  had  been  paid  on  the  6th  July,  1861.  The 
action  was  commenced  in  June,  1862,  and  the  writ 
served  the  5th  July,  1862.  The  affidavits  relied  on 
stated  that  Samuel  Nicholson,  who  had  been  the  de- 
fendant's booking-clerk  at  New  York,  was  absent  in 
Canada,  and  could  not  be  had  now  to  produce  at  the 
trial;  and  the  defendants  were  willing  to  change  the 
venue  to  Dublin,  and  a  trial  could  be  had  after  Michael- 
mas Term.  The  cases  are  collected,  2  A  rch.  Pr.  1 262, 
1291. 

T.  Purcell,  for  the  plaintiff.— The  defendants  on 
getting  further  time  to  plead  undertook  peremptorily 
to  accept  short  notice  of  trial — not,  if  necessary, — and 
then  all  the  mots  were  before  the  court  Besides,  it 
is  not  alleged  when  the  agent  of  the  defendants  is  to 
return  to  New  York,  and  the  postponement  may  be 
indefinite. 

Fitzgerald,  J. — I  think  that  the  defendants  are 
entitled  to  the  order,  but  I  will  change  the  venue  to 
Dublin,  and  postpone  the  trial  until  the  sittings  after 
next  Michaelmas  Term*  the  defendants  paying  the 
costs  of  the  motion. 


Court  of  JSanfirtiptts&rSitsolbenc^ 

CReported  by  John  Levey,  Etq.,  BarrUter.at.law  } 

Re  Thomas  Hughe?. — July,  1862. 

[Befobe  Lynch,  J.J 

Practice  of  the  office  of  Inland  Revenue— Bonded  stores 

— Delivery  orders — Stoppage  in  transitu — 1 1  £  12 

Vic.  cap.  122,  s.  4. 

The  4th  section  of  1 1  £  12  Vic.  cap.  122,  refers  onty 
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to  contracts  to  be  recognised  by  the  excise,  as  ena- 
bling  parties  to  deal  with  whiskey  in  bond,  and  still 
to  be  continued  in  bond  in  the  changed  proprietor- 
ship consequent  on  the  contract,  and  that  it  has  no- 
thing to  do  with  the  immediate  delivery  to  the  party 
purchasing.    Possession  of  bonded  whiskey  from 
the  vendor  to  the  vendee  is  transferred  by  the  lodg- 
ment of  the  delivery  orders,  wtth  the  bonded  store* 
kciper,  without  any  transfer,  being  made  by  the  ex- 
cise officers  in  their  books,  and  after  the  lodgment 
of  the  delivery  orders,  the  right  of  stoppage  in  tran- 
situ, on  the  part  of  the  unpaid  vendor,  is  gone;  the 
goods  after  the  lodgment  of  the  delivery  orders  being 
regarded  by  the  excise  officers  as  the  property  of  the 
party  named  in  the  delivery  orders,  and  that  the 
whiskey  would  be  delivered  to  the  party  named  in 
such  order,  notwithstanding  a  countermand  from  the 
distiller. 
Where  a  third  party  purchases  bonded  whiskey  from 
a  trader  who  afterwards  becomes  bankrupt,  and 
who  has  acquired  his  tide  thereto  by  the  lodgment  of 
delivery  orders,  and  that  third  party  does  all  he  can 
to  get  possession  oj  the  property  before  bankruptcy 
takes  place,  his  title  will  prevail  against  the  as- 
signees* 

This  ease  had  been  previously  before  the  Court  of 
Bankruptcy,  when  a  j  udgment  to  the  foregoing  effect  was 
given  by  the  Hon.  Judge  Lynch  from  which  there  was  an 
appeal  The  Court  of  Appeal  remitted  back  the  case 
to  the  Bankruptcy  Court,  with  a  view  to  obtain  ad- 
ditional evidence  as  to  the  practice  of  the  Inland  Re- 
venue Office  with  regard  to  delivery  orders. 

Dillon  appeared  for  Messrs.  Persse,  the  distillers, 
who  claimed  their  right  to  stop  tin  transitu. 

Kernan,  Q.C.  was  for  the  assignee. 

Dowse,  was  for  Mr.  Crowe,  a  third  party  who  pur- 
chased ten  puncheons  of  the  whiskey  in  question  from 
the  bankrupt. 

The  following  cases  were  cited : — Croker  v.  Lawder, 
(9  It.  L.  Rep.  21);  APEwen  v.  Smith  (2  BL  of  Lds. 
Cases,  309) ;  Tanner  v.  ScoveU(U  Mee.  &  WeL  28) ; 
Haigv.  Wallace  (2  Hudson  6  Brooke,  671);  Orr 
t.  Murdoch  (2  Ir.  Com.  Law  Rep.  9.)  The  11  &  12 
Vic  cap.  122,  s.  4,  was  relied  on,  on  the  part  of  the 
distillers.  The  facts  appear  in  the  able  judgment  of 
Jndge  Lynch. 


Ltnch,  J.  in  delivering  judgment,  said,— This  case 
has  been  remitted  to  this  court  by  the  Court  of  Ap- 
peal to  be  reconsidered  by  me  upon  such  farther  evi- 
dence as  the  parties  might  produce  before  me,  "  as 
well  in  relation  to  the  dnty  of  the  office  of  Inland  Re- 
venue, in  whose  custody  the  whiskey  was,  as  also  to 
what  took  place  on  the  occasion  of  the  production  of 
the  delivery  orders  to  such  officers."  Under  this  or- 
der the  case  was  again  heard  by  me.  The  parties 
have  gone  into  further  evidence,  and  the  whole  matter 
has  now  been  argued  before  me  fully  aud  ably  by 
counsel  on  both  sides.  For  the  Messrs.  Persse,  Mr.' 
Dillon  has  very  ably  contended  before  me — in  the  first 
instance,  that  there  was  no  complete  sale  of  the  whis- 
key to  Hughes,  because  by  the  provisions  of  the  statute, 
1 1  &  12  Vic.  c  122,  s.  4,  certain  forms  are  prescribed 
for  contracts  respecting  whiskey  in  bond,  which  admit- 
tedly were  not  complied  with  in  thi&  case.    I  stated  my 


opinion  before,  and  to  that  I  now  adhere,  that  this  clause 
of  the  statute  only  refers  to  contracts  to  be  recognised 
by  the  excise  as  enabling  parties  to  deal  with  whis- 
key in  bond,  and  still  to  be  continued  in  bond  in  the 
changed  proprietorship  consequent  on  the  contract,  and 
that  it  had  no  object  to  prevent  the  contract  of  par- 
ties respecting  whiskey  to  t>e  immediately  delivered 
to  the  party  dealing.     I  think  the  whole  s?ope  of  the 
enactment  shows  this  to  be  the  natural  sense  of  the 
clause,  and  the  practice  of  the  trade  ever  since  shows 
that  this  has  been  the  construction  of  the  section  al- 
ways received  and  acted  npon.    On  this  point  I  there- 
upon adhere  to  my  former  ruling,  and  I  beg  to  add 
that,  unless  the  Court  of  Appeal  concurred  with  me 
on  this  point,  it  would  seem  to  me  to  have  been  a 
needless  act  to  send  back  the  case  for  further  evidence, 
it  being  plain  and  admitted  that  these  forms  were  not 
complied  with;  and  this  point,  if  decided  with  Mr. 
Dillon,  necessarily  ruling  the  case  in  his  favour.     I 
may  add,  too,  that  in  Orr  v.  Murdoch  this  point  was 
ruled  as  I  have  ruled  it.     It  is  next  insisted  on  by  Mr. 
Dillon,  on  behalf  of  the  Messrs.  Persse,  as  to  the  whole 
fifteen  puncheons  of  whiskey,  that,  although  by  the 
contract  the  property  in  them  passed  to  Hughes,  yet 
that,  on  the  facts  disclosed,  there  was  not  such  a  com- 
plete possession  in  Hughes  or  the  assignees  at  any 
period  as  would  prevent  the  Messrs.  Persse  from  exer- 
cising their  right,  as  paid  vendors,  to  stop  the  goods 
in  transitu,  or  to  insist  on  their  lien  on  the  goods  in 
question.    On  this  branch  of  the  case,  further  and 
very  material  evidence  has  been  laid  before  me,  and  I 
will  now  shortly  state  the  facts  of  the  case  as  now  be- 
fore me.    The  Messrs.  Persse,  being  distillers  in  Gal- 
way,  and  having  whiskey  in  bond  there,  entered  into 
a  contract  with  Hughes  to  sell  to  him  the  whiskey  in 
question,  and  to  send  same  for  him  to  Ballina,  where 
Hughes  lived.     This  contract  was  made  at  the  short 
price,  and  the  duty  was  not  to  be  paid  until  it  reached 
Ballina,  and  until  Hughes  had  occasion  to  draw  it  out 
of  bond  in  the  course  of  bis  trade.  The  Messrs.  Persse 
having  completed  this  contract  in  pursuance  of  its 
terms,  had  the  whiskey  forwarded  to  Ballina,  and,  the 
duty  being  unpaid,  it  still  remained  there  in  the  name 
of  Persse  &  Co.    But  the  Messrs.  Persse  forwarded 
to  Hughes  delivery  orders,  directed  to  the  warehouse- 
keeper  at  Ballina,  directing  him  to  deliver  to  the  or- 
der of  Hughes  the  specific  puncheons  of  whiskey  sent 
by  them  to  his  care.     The  whiskey  so  sent  to  Ballina 
Bonded  Warehouse  remained  there  in  Persse's  name 
up  to  the  period  of  Hughes'  bankruptcy.    At  the  for- 
mer hearing  I  stated  that  I  considered  the  evidence 
somewhat  loose  in  the  case,  and  I  invited  the  parties 
to  lay  before  me,  if  they  thought  proper  to  do  so,  more 
specific  evidence  as  to  any  custom  of  trade  relied  on, 
or  any  practice  in  the  Custom  House,  or  any  particu- 
lar acts  respecting  this  whiskey.    This  was  not  done 
at  the  time,  but  now,  the  case  being  remitted  back 
here,  farther  evidence  has  been  laid  before  me.    Two 
officers  from  the  Inland   Revenue  Office,  in  Dublin, 
have  been  examined,  and  also  the  officer  in  charge  of 
the  Ballina  Bonded  Warehouse.    Their  evidence  is 
now  on  the  files  of  this  court  in  extenso,  having  been 
taken  in  shorthand,  and  I  will  only  state  what  1  con- 
sider the  substance  of  that  evidence  bearing  on  the 
questions  I  have  to  decide.     It  appears  from  the  evi- 
dence of  all  the  officers  that  their  delivery  orders  form 
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a  complete  title  for  possession  in  the  person  to  whom 
they  are  given  by  the  distiller — that  is,  the  revenue 
officer  acts  on  them,  allowing  the  party  named  to  pay 
daty  and  draw  the  whiskey  withont  any  farther  act 
being  done  by  the  distiller.  The  Dnblin  officers  state 
a  practice  in  their  office,  to  enter  a  marginal  note  of 
the  party  in  whose  favour  the  delivery  order  is  made 
ont,  bat,  as  far  as  these  officers  in  their  subordinate 
stations  are  concerned,  it  seems  that  they  recognise  a 
countermand  of  these  orders  by  the  distiller,  or  indeed 
by  any  party  alleging  an  adverse  title  to  this  extent, 
that  when  such  countermand  or  claim  is  received  they 
feel  it  their  duty  to  refer  the  matter  to  a  superior  de- 
partment of  the  revenue,  by  whose  order  only  they 
then  will  act.  No  evidence  was  given  as  to  the  man- 
ner in  which  such  countermands  are  dealt  with  by  the 
superior  department.  It  appears  upon  the  evidence 
of  Mr.  Preache,  the  officer  at  Ballina,  that  he  never 
made  any  entry  of  these  orders,  or  noticed  them  until 
they  were  brought  to  his  office  to  be  acted  on;  but 
when  they  were  brought  to  him  to  be  acted  on,  his 
practice  was  to  treat  the  delivery  order  as  conferring 
an  absolute  title,  and  he  would  act  on  it  notwithstand- 
ing any  countermand  by  the  distiller.  I  refer  parti- 
cularly to  his  answers  to  queries  133,  134,  135,  138 
140,  143,  146,  150,  and  as  far  as  bis  knowledge 
goes,  and  within  his  practice,  he  states  that  the  deli- 
very order  was  regarded  by  him  as  conferring  so  ab- 
solute a  right,  that  ho  acted  on  it  notwithstanding  the 
countermand  of  the  distillers,  or  although  a  delivery 
order  of  late  dale  was  produced.  The  officer  then 
gave  evidence  as  to  the  particular  acts  done  respect: 
ing  the  two  cases — namely,  the  five  casks,  the  title  to 
which  I  ruled  to  be  with  the  assignees,  and  the  ten 
casks,  which  I  ruled  to  belong  to  Crowe,  and  these 
are  material  distinctions  in  the  facts  respecting  them. 
The  former  five  casks  were  portions  of  large  quanti- 
ties contained  in  two  delivery  orders;  these  delivery 
orders  had  been  received  by  the  officer  and  filed  by 
him,  and  on  his  evidence  he  held  them  to  be  inde- 
feasibly  in  possession  of  the  person  in  whose  favour 
the  order  had  been  drawn.  As  to  the  five  casks,  the 
evidence  given  seems  to  me  to  make  the  case  greatly 
stronger  than  it  was  at  the  former  hearing,  and  as  to 
them  I  see  reason  still  farther  to  be  confirmed  in  the 
opinion  I  formerly  announced.  Bat  respecting  the  ten 
puncheons,  the  case  stands  on  the  more  general  evi- 
dence above  stated  by  me.  No  act  was  done  by  the 
officer  by  way  of  atonement  as  to  them;  they  still  re- 
mained in  Messrs.  Persse'a  name,  to  be  dealt  with  by 
the  officer  as  through  an  agency  derived  from  them, 
and  legally  there  remained  certain  liabilities  attaching 
on  Messrs.  Persse  &  Co.,  by  reason  of  their  custody 
by  the  officer  of  excise,  as  their  goods.  I  am  not  un- 
mindful of  these  difficulties,  not  entirely  removed  by 
the  evidence  given  here.  On  behalf  of  Crowe,  his 
able  counsel  has  not  insisted  on  a  distinct  legal  title 
by  usage  of  trade  or  otherwise,  as  giving  him  a  title 
against  Messrs.  Persse  otherwise  than  as  he  stands 
with  a  claim  against  the  goods,  if  they  belonged  to 
Hughes.  Therefore,  in  dealing  with  the  Messrs. 
Persse's  claim  in  this  case  to  the  ten  puncheons,  I 
need  only  regard  the  title  of  Hughes  by  virtue  of  the 
delivery  orders  to  him.  In  saying  this,  I  am  not  to 
be  understood  as  at  all  dealing  with  the  question 


rabed  in  Croker  v.  Latoder  (9  lr.  Law  Rep.  21),  no 
similar  question  having  been  raised  in  the  evidence, 
or  argued  before  me.  The  only  question  I  have  to 
consider  is  the  title  of  Hughes  by  virtue  of  the  deli- 
[  very  orders  to  him.  The  case  of  M%Ewen  v.  Smithy 
I  (2nd  House  of  Lords'  Cases,  309)  is,  of  course,  of  the 
'.highest  authority;  and  also  the  case  of  Tanner  v. 
ScovtU,  (14  M.  &  W.  28),  is  a  most  important  case, 
and  both  of  them  have  been  most  ably  expounded  to 
me  by  Mr.  Dillon.  Of  course,  it  would  make  my 
judgment  too  prolix  to  deal  with  these  cases  in  all 
their  minute  differences  from  the  case  before  me,  and 
I  read  them  also  in  connection  with  the  three  Irish 
cases  on  this  subject,  v\z.—Haigh  v.  Wallace  (2  IL 
&  B.  671);  Croker  r.  Lawder,  and  Orr  v.  Murdoch 
(2  I.  C.  L.  Rep.  9);  and  I  will  endeavour  out  of  all 
these  cases  to  deduce  the  proposition  on  which  I 
found  my  judgment  in  this  case.  I  think  it  necessary 
in  this  case  to  have  regard  to  the  nature  of  the  pro- 
perty dealt  with,  and  the  nature  of  the  custody  in 
which  I  found  it.  The  article  in  question  is  one  res- 
pecting which  a  very  extensive  trade  is  carried  on  in 
this  country;  it  is  subject  to  very  high  duties,  and 
the  Crown,  for  security  of  their  da  ties,  has  made  pro- 
vision for  the  custody  of  the  article,  and  while  the 
duty  is  unpaid,  it  remains  warehoused  by  the  Crown. 
The  general  wholesale  dealing  with  regard  to  this  ar- 
ticle is  at  the  short  price,  aud  the  whole  of  this  exten- 
sive trade  is  carried  on  thus  by  the  parties,  the  goods 
remaining  in  the  custody  of  the  Crown  until  it  is 
finally  reclaimed,  by  payment  of  the  duty  and  dealt 
with  for  retail  purposes.  It  is  most  important  to  this 
very  extensive  trade,  if  we  can  do  so,  to  fix  what 
acts  make  an  indefeasible  title  in  the  vendee,  and  at 
what  period  in  carrying  out  such  contracts  the  distil- 
lers lose  either  the  lien  for  their  price,  or  the  right  to 
stop  in  transitu  if  such  be  the  nature  of  the  remedy. 
The  case  of  Haigh  v.  Wallace  has  ruled  that  such  a 
delivery  order  as  has  been  proved  here,  having  been 
shown  to  the  officer  and  entered  by  him  in  his  books, 
rendered  the  possession  sufficiently  acquired  to  pre- 
vent any  rights  in  the  distiller  to  countermand  his  or- 
der, or  stop  the  goods  as  in  transitu.  And  the  case 
of  Orr  v.  Murdoch  fully  recognises  the  ruling  in  Haigh 
v.  Wallace,  and  adopts  it;  but  this  last  case,  in  the 
judgments  given,  shows  that  the  Court  of  Exchequer 
considered  the  giving  of  the  order  itself  as  being  the 
delivery  of  the  goods  mentioned.  The  goods  are  in 
possession  of  the  Crown,  held  to  secure  the  duties — 
the  distiller  has  not  actual  possession  of  them — that 
possession  so  remains  until  the  duty  is  paid,  but  sub- 
ject to  that  possession  for  its  purpose  of  Crown  secu- 
rity, the  parties  deal  with  the  article;  and  it  seems 
to  me  not  unreasonable,  nor  in  contravention  of  any 
decided  cases,  to  hold,  as  has  been  held  now  for  a 
series  of  years  in  Ireland,  that  giving  to  the  vendee, 
addressed  to  the  storekeeper,  their  delivery  orders,  is 
intended  by  the  vendor  to  extinguish  every  claim  he 
had  against  the  article  so  held  by  the  public  officer, 
and  that  by  giving  it  to  conclude  his  bargain,  he  does 
every  act  in  his  power  to  divest  his  title.  He  never 
can  do  this  to  the  prejudice  of  the  Crown.  The 
Crown  has  the  whiskey,  and  won't  part  with  it  until 
the  duty  is  paid.  Their  possession  is  irrespective  of 
any  rights  of  ownership,  and  the  cases  differ  entirely 
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from  a  custody  by  a  private  agent  of  the  vendor.  It 
is  for  the  distiller's  own  convenience  to  have  this 
power  to  give  an  indefeasible  title,  without  the  neces- 
sity of  paying  the  dnty  on  the  whiskey — thus,  as  it 
were,  abstracting  the  whiskey  at  short  price,  as  the 
article  disposed  of  between  buyer  and  seller,  and  re- 
garding the  Crown's  possession  of  the  article  as  not  a 
possession  of  the  one  more  than  the  other,  bnt  of 
either,  according  to  their  agreement,  which  agreement 
is  thus  shown  by  the  delivery  order,  to  vest  posses- 
sion  (of  course  he  paying  duty)  in  the  vendee;  thus, 
leaving  the  possession  a  naked  power  for  securing 
dnty  to  the  Crown,  bnt  not  leaving  any  right  in  the 
vendor  consequent  thereupon.  The  evidence  given 
in  this  case  by  the  officer  dealing  with  these  particu- 
lar orders  (as  far  as  it  can  do  so)  shows  this  to  be  the 
recognised  course  of  dealing  with  these  orders  by  him, 
and  he  always  recognised  these  orders  as  conferring 
the  indefeasible  title,  not  subject  to  be  countermanded 
nor  affected  in  their  operation  by  any  subsequent  or- 
der. Every  act  of  the  distiller  has  been  done  to  com- 
plete his  contract,  the  order  to  the  vendee;  every 
other  act  is  between  the  Crown  and  the  vendee;  no 
transitu  remains,  the  goods  are  at  their  destination, 
and  the  distiller  gives  np  all  claim  of  lien,  by  giving 
the  absolute  delivery  order.  I  think  this  view  is  not 
in  contravention  of  any  decision  to  which  I  have  been 
referred;  and  the  cases  of  Haigh,  and  Wallace,  and 
Orr,  and  Murdoch  are  analogous ;  and  as  far  as  I  see, 
I  only  sanction  the  practice  of  this  trade,  for  many 
years  in  this  country,  by  thus  giving  effect  to  Hughes' 
title.  I  therefore  rule  that  Hughes  had  a  completed 
title,  incapable  of  being  defeated  by  any  claim  of  the 
Messrs.  Persse;  but  as  Crowe  had  bought  this  whis- 
key from  Hnghes  for  valuable  consideration,  paid  by 
him,  and  as  Crowe  did  all  in  his  power  to  procure  the 
possession  of  them,  pursuant  to  his  contract,  I  rule  as 
before,  that  Crowe  has  a  just  claim  for  the  ten 
puncheons,  and  accordingly  I  rule  with  him  as  before 
with  regard  to  them.  I  thus  maintain  my  former 
ruling  in  this  case,  and  I  order  that  the  Messrs.  Persse 
shall  pay  the  costs  in  this  court.  The  order  of  the 
Court  of  Appeal  referring  this  case  back  to  me,  leaves 
the  costs  of  the  appeal  in  my  discretion ;  I  have  there- 
fore to  deal  with  them ;  and  seeiug  that  the  Court  of 
Appeal  deemed  further  evidence  necessary,  and  con- 
sidering that  all  parties  were  in  fault,  in  not  originally 
perfecting  the  case  in  this  court,  I  order  the  parties 
respectively  to  abide  their  own  costs  of  the  appeal 

Attorney  for  Messrs.  Persse— Mr.  V.  B.  Dillon. 
„        for  Crowe— Mr.  M'Cormack. 
,,        for  the  Assignees — Mr.  Oldham. 


[Before  Berwick,  J.] 

Re  Lucinda  Roberts — July  1862. 

Trading  by  administrator  debts  due  by  intestate — 
Order  and  disposition — Rights  of  creditors  and  of 
trustees  of  marriage  settlement — Creditor  claiming 
under  an  administration  suit 

Where  a  trader  dies  owing  debts  to  a  considerable 
amount,  and  leaving  assets,  and  his  widow  continues 
the  trading  in  the  same  way  as  her  husband  did, 
and  contracts  new  debts  on  her  own  account,  and 


in  the  mean  time  takes  out  administration  to  her 
husbanaVs  assets,   those  assets  will  be  liable  in  the 
first  place  to  pay  the  debts  due  by  her  husband,  and 
although  they  remain  in  her  possession  a  consider- 
able time,  and  a  large  portion  of  them  are  sold  to 
pay  a  bond  debt  due  to  the  trustees  of  the  marriage 
settlement  of  the  bankrupt,  they  will  not  be  held  to 
cotne  under  the  order  and  disposition  clause,  but  as 
far  as  they  have  been  ascertained  to  belong  to  the 
deceased,  they  will  be  applied  to  the  payment  of  this 
debt  where  there  has  been  no  unnecessary  delay  on 
the  part  of  the  trustees. 
Where  a  suit  is  instituted  in  Chancery  for  the  admi- 
nistration of  a  deceased  trader's  assets,  and  one  of 
his  creditors  files  a  claim,  it  will  not  be  deemed  an 
election,  or  prevent  the  trader  from  proving  on  the 
estate  of  his  administrator  who  becomes  bankrupt 
It  appeared  that  the  husband  of  Mrs.  Roberts  had  been 
a  wholesale  and  retail  grocer  and  wine  merchant  in 
Abbey-street,  and  having  died  in  the  latter  end  of 
December,   1860,  his  widow  carried  on  the  business 
for  some  months  afterwards,  paying  a  portion  of  the 
debts  which  were  due  at  the  time  of  her  husband's  de- 
cease, and  contracting  new  debts  for  goods  purchased  in 
the  way  of  her  trade.    On  the  occasion  of  her  marriage 
there  had  been  a  settlement  under  which  trustees  had 
been  appointed,  with  power  to  raise  the  amount  of  a 
bond  passed  to  them  by  her  husband  for  the  fortune 
he  received  with  her,  and  containing  certain  trusts 
with  regard  to  the  disposal  of  it.      Shortly  after  the 
death  of  Mr  Roberts,  the  trustees  became  anxious  to 
raise  the  amount  of  the  bond,  and  they  applied  to 
Mrs.  Roberts  for  payment  of  it,  and  threatened  that, 
in  the  event  of  their  not  being  paid,  they  would  issue 
execution.     Mrs.  Roberts  was  unable  to  pay  in  cash, 
but  having  a  large  quantity  of  wine,  and  being  about 
to  get  out  of  the  wine  trade,  she  arranged  that  the 
wine  should  be  transferred  to  Messrs.  Stokes,  brokers, 
to  be  sold  by  them,  and  the  proceeds  banded  to  the 
trustees  of  the  settlement  in  order  to  liquidate  their 
demand.     It  was  alleged  that  this  transfer  was  an 
act  of  bankruptcy,  and  a  petition  for  adjudication  was 
presented  for  the  purpose  of  overreaching  this  trans- 
fer, and  adjudication  obtained. 

Against  this  adjudication,  Levy  for  the  bankrupt 
shewed  cause;  Heron,  Q.C.,  for  the  assignees,  when 
Judge  Lynch  confirmed  the  adjudication,  and  the 
bankruptcy  proceeded.  The  case  now  came  before 
Judge  Berwick  upon  charge  and  discharge. 

Heron,  Q.C.  and  Curran  appeared  for  the  assignees, 
Kernan,  Q.  C.  and  PurceU  for  the  trustees  of  the 
settlement. 

They  cited  Ex  parte  Thomas  (3  M.  D.  &  D.,  40); 
Ex  parte  Ellis  (1  Atk.  101);  Bennett  v.  Davis  (2  P. 
Wins.  316);  Butler  v.  Richardson  (Amb.  74);  Vines 
v.  Caddell  (3  Eap.  88) ;  Fox  v.  Fislter  (3  B.  &  A.  135.) 
Judge  Berwick  delivered  the  following  able  judg- 
ment. He  said,  in  this  case  a  charge  has  beeu  hied 
by  the  assignees  of  the  bankrupt,  claiming  to  be  enti- 
tled to  the  proceeds  of  the  sale  of  a  large  quantity  of 
wines  which  were  sold  by  auction  on  the  2nd  of 
August  last  by  the  firm  of  Stokes  &  Co.,  commercial 
brokers,  to  whom  they  had  been  transferred  shortly 
before  by  the  bankrupt  for  the  purpose  of  sale,  with 
directions  to  hand  over  the  proceeds  to  the  trustees  of 
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ber  marriage  settlement,  to  be  applied  in  discbarge  of 
a  judgment  obtained  by  them  against  her  late  husband 
William  Roberts,  in  Michaelmas  Terra,    I860,  on  a 
bond  of  the  14th  April,  1839,  executed  on  her  mar- 
riage, and  intended  to  secure  the  sum  of  £1200  for 
the  benefit  of  herself  and  her  children.     The  net  pro- 
ceeds of  the  sale  amounted  to  £1071  3s.,  and  Stokes 
&  Co.  had  paid  over  this  money  to  the  trustees  of  the 
settlement.       The    assignees    have    stated    various 
grounds  ih  their  charge,  in  which  they  insist  that  the 
whole  proceeds  of  this  sale  should  be  handed  over  to 
them  for  the  purpose  of  general  distribution  among 
the  creditors  of  the  bankrupt     A  discharge  has  been 
filed  by  the  trustees  of  the  settlement,  in  which  after 
submitting  to  the  jurisdiction  of  the  court,  they  insist 
upon  their  right  to  retain  the  whole  proceeds  of  the 
sale,  in  part  discharge  of  their  judgment,  and  this  b 
the  matter  that  I  am  now  called  upon  to  decide.     No 
question  has  been  raised  as  to  the  validity  of  the 
judgment,  or  the  rights  of  the  parties  who  are  benefi- 
cially interested  thereunder,  and  by  the  terms  of  the 
settlement,  the  trustees  were  bound  on  the  death  of 
Mr.  Wm.  Roberts  to  raise  the  amount  of  the  judg- 
ment, and  invest  it  for  the  benefit  of  his  wife  and 
children.     It  appears  that  Mr.  Wm.  Roberts  in  his 
lifetime  was  extensively  engaged  in  business  in  this 
city  as  a  wine  merchant,  and  also  in  the  tea  trade, 
and  that  he  died  on  the  27th  of  December,   I860, 
leaving  his  widow,  the  bankrupt,  and  several  children. 
Mrs.  Roberts  took  ont  administration  to  her  husband 
on  the  19th  of  Jan.  1861,  and  took  possession  of  his 
assets,  including  his  whole  stock  in  trade,  and  continued 
to  carry  on  the  same  trade  in  the  same  place,  and 
still  in  the  name  of  William  Roberts.    A  considerable 
portion  of  the  stock  of  wines  of  Mr.  Roberts  was  in 
bond  in  the  Custom  house  stores  in  his  name  at  the 
time  of  his  death.     The  trustees  of  Mrs.  Robert's 
marriage  settlement  proceeded  after  his  death  to  re- 
vive the  judgment  for  the  purpose  of  realizing  the 
amount  in  discharge  of  their  trusts ;  the  writ  of  revi- 
vor was  issued  in  February,  1861,  and  judgment  was 
entered  on  the  5th  of  April,  following,  against  bis 
personal  representatives,  and  the  trustees  communi- 
cated to  Mrs.  Roberts  their  intention  to  call  in  the 
amount.    It  appears  Mrs.  Roberts  was  anxious  that 
it  should  be  invested  in  her  trade  to  enable  her  to 
carry  it  on  for  the  benefit  of  herself  and  her  children ; 
and  she  requested  of  her  trustees  to  give  their  assent 
thereto.    Their  acquiescence   was  absolutely  neces- 
sary, as  it  was  admitted  that  the  levying  of  the 
amount  of  the  judgment  at  the  time  would  at  once 
have  put  a  stop  to  the  trade,  as  it  would  have  with- 
drawn almost  the  entire  of  the  stock  invested  therein. 
The  trustees  expressed  their  willingness  to  acqui- 
esce in  ber  wishes,  provided  it  could  be  effected  with- 
out risk  to  themselves  as  trustees ;  and  it  was  sug- 
gested that  this  object  could  be  safely  attained  by 
making  the  children  wards  of  the  Court  of  Chancery, 
and  then  obtaining  the  leave  of  the  court  to  invest 
the  trust  funds  in  the  trade,  and  a  petition  was  pre- 
sented to  the  Lord  Chancellor  on  the  10th  of  May, 
1861,  and  a  reference  was  made  by  the  court  to  the 
Master  on  the  29th  of  the  same  month  to  inquire  and 
report  the  propriety  of  the  proposed  investment;  in 
the  mean  time  Mrs.  Roberts  was  permitted  to  conti- 


nue the  trading,  but  pending  the  proceedings  in  the 
Master's  office,  the  trustees  got  alarmed  at  the  state 
of  Mrs.  Robert's  affairs,  and  particularly  at  finding 
that  a  Mr.  Whitley,  in  whom  they  had  confidence, 
and  who  had  been  negotiating  a  partnership  with 
Mr.  Roberts,  had  withdrawn  therefrom  entirely,  and 
they  accordingly  pressed  Mrs.  Roberts  for  payment 
of  the  judgment,  and  directed  their  solicitor,    Mr. 
Lodge,  to  issue  execution  thereon  for  the  purpose  of 
realizing  its  amount,  and  Mrs.  Roberts,  to  avoid  the 
exposure  of  a  sheriff's  sale,  agreed  to  transfer  the 
whies  in  question  to  Stokes  and  Company,  for  the 
purpose  of  sale,  and  accordingly  on  the  26th  July  last 
the  transfer  warrants  were  signed,  transferring  76 
lots  of  wine  to  Messrs.  Stokes  and  Co.,  nearly  the 
whole  of  which  bad  been  purchased  by  the  late  Wm. 
Roberts,  and  warehoused  by  him,  and  formed  a  part 
of  his  assets  at  the  time  of  bis  death.    The  warrants 
for  the  transfer  of  these  wines  were  signed,  "  Lncinda 
Roberts,  administratrix  of  the  late  William  Roberts." 
A  small  portion  of  the  wines  transferred  had  been 
purchased  by  Mrs.  Roberts  herself.     It  appeared  that 
the  dock  warrants  of  the  greater  portion  of  these  wines 
had  been  mortgaged  to  Mr.  Gray,  to  secure  a  sum  of 
£630  advanced  by  him  to  Mr.  William  Roberts. 
Of  this  mortgage  Mr.    Roberts  had  repaid  a  sum 
of  £480  to  Mr.  Gray,  and  at  the  time  of  the  trans- 
fer to   Stokes  and  Son,  a  sum  of  £  150  alone  re- 
mained «lne  to  Mr.  Gray.     In  order  to  enable  them 
to  realize  the  proceeds  of  the  sale,  the  trustee,  with 
the  assent  of  Mrs.  Roberts,  paid  off  this  balance,  and 
by  the  directions  Of  Mrs.  Roberts  the  sale  by  a  action 
of  the  wines  was  had  on  the  2nd  of  August,  having 
been  advertised  to  be  sold  on  account  of  the  execu- 
trix, at  Messrs.  Stokes,  Widow,  and  Sons,  Commer- 
cial Buildings,  and  the  whole  were  sold  on  that  day, 
and  the  proceeds  handed  over  to  the  trustees,  and 
this  is  the  sum  which  they  claim  a  right  to  retain. 
There  does  not  appear  any  doubt  now  upon  the  evi- 
dence that  by  the  transfer  of  these  wines  to  Messrs. 
Stokes  and  Co.,  the  bankrupt's  trade  as  a  wine  mer- 
chant was  necessarily  stopped.  -  The  portion  of  wines 
that  thereafter  remained  in  her  possession  being  very 
insignificant,  a  petition  was  presented  to  this  court  on 
the  14th  of  vAugust  following  against  Mrs.  Roberts 
by  one  of  her  creditors,    on  which  Judge    Lynch 
adjudicated  her  a  bankrupt.      The  case  was  con- 
tested   before  him,    and    after  full  discussion    his 
decision    was    made,    confirming  the   adjudication, 
and  no  appeal  has  been  taken  thereto.    The  act 
of  bankruptcy  on  which  this  adjudication  was  founded 
was  the  transfer  made  of  these  wines,  as  before  men- 
tioned, Judge  Lynch  being  of  opinion  that  the  pro- 
perty so  transferred  constituted  substantially  the  whole 
of  her  stock  in  trade,  and  that  she  had  thus  deprived 
herself  of  the  means  of  carrying  on  business,  and 
thereby  committed  an  act  of  bankruptcy.   The  grounds 
insisted  on  by  the  assignees  to  entitle  them  to  the 
whole  produce  of  the  sale  were — first,  that  these  must 
be  considered  to  be  goods  left  by  the  true  owner  in 
the  order  and  disposition  of  the  bankrupt,  as  the  re- 
puted owner,  and  I  was  referred  to  Ex  parte  Thomas 
(3  M.  D.  &  D.  40)  as  an  authority  for  the  proposition. 
Secondly,  that  the  transfer  of  these  warrants  was  a 
collusive  proceeding,  and  done  with  an  intention  to 
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give  a  fraudulent  preference  to  the  trustees;  and 
lastly,  that  the  transfer  itself  having  been  declared  to 
be  an  act  of  bankruptcy,  the  produce  of  the  subse- 
quent sale  became  the  property  of  the  assignee.  1  he 
principal  question  discussed  was  that  which  arose 
nnder  the  order  and  disposition  clause  of  the  Bank- 
ruptcy Act  Now,  admitting,  as  I  do  fully,  tha  au- 
thority of  Thomas1 8  Case,  which  I  am  quite  ready  to 
adopt,  I  do  not  think  that  the  evidence  in  this  case 
brings  it  within  the  principle  thereby  established.  I  do 
not  think  tHat  the  trustees  can  be  fairly  charged  with, 
even  for  a  moment,  foregoing  their  rights,  or  acqui- 
escing in  the  possession  by  Mrs.  Roberts  of  the  goods 
of  her  husband  as  the  reputed  owner  thereof.  It 
must  be  borne  in  mind  that  she  was  the  personal 
representative  of  her  husband,  and  that,  as  such,  she 
had  a  clear  right  to  retain  them  until  she  had  made 
herself  acquainted  with  the  true  state  of  his  affairs ; 
and  although  a  delay  certainly  occurred  between  the 
time  she  had  administered  to  his  estate  and  admitted 
the  rights  of  the  trustees,  and  the  period  of  the  sale, 
yet  I  think  the  whole  of  that  interval  is  accounted  for 
by  the  proceedings  which  were,  I  have  no  doubt,  taken 
bona  fide  in  the  Court  of  Chancery,  and  which  prove 
that  although  the  trustees  were  anxious  to  assist  the 
family,  they  were  at  the  same  time  determined  that 
no  acquiescence  on  their  part  should  deprive  them  of 
their  just  claims.  To  take  a  case  out  of  the  order 
and  disposition  clause,  I  cannot  believe  it  to  be  neces- 
sary to  shew  that  the  party  entitled  to  the  goods  has 
asserted  his  rights  to  the  extreme  rigour  of  the  law. 
I  am  sure  it  is  only  necessary  in  the  eye  of  justice 
and  good  sense  to  shew  that  he  has  bona  fide  insisted 
on  his  claim,  and  proceeded  without  undue  delay  to 
establish  it,  and  that  in  the  meantime  he  has  done  or 
assisted  at  nothing  which  could  be  construed  by  the 
rest  of  the  world  into  suspension  or  abandonment  of 
his  rights.     Neither  do  I  think  that  the  evidence 

shows  any  case  of  Collusion  un  the  part  uf  the  traotooo 

with  the  bankrupt,  or  any  desire  on  her  part  to  give 
any  fraudulent  preference  to  them.  That  she  was 
anxious  to  pay  off  their  debt,  and  that,  to  a  certain 
extent,  the  securing  of  this  sum  of  money  was  a 
direct  benefit  to  herself  and  her  children,  there  can  be 
no  doubt;  but  it  must  be  borne  in  mind  that  it  was 
her  doty  to  have  applied  the  assets  of  her  husband  to 
its  discharge  in  preference  to  all  other  claims  so  far 
as  his  assets  extended,  and  although  she  handed  over 
some  portion  of  her  own  property,  which  was  property 
applicable  to  her  own  creditors,  yet  I  believe  it  was 
done  under  the  impression  that  if  the  execution  were 
to  issue,  it  would  be  attended  with  the  same  result, 
and  from  fear  of  the  consequences  of  having  that  step 
taken.  As  it  does  not  appear  to  me,  therefore,  that 
the  case  is  brought  within  the  order  aud  disposition 
clause,  it  follows  that  even  though  the  transfer  of 
these  goods  may  have  been  an  act  of  bankruptcy,  yet 
so  far  as  the  goods  here  sold  can  bo  shewn  to  be 
assets  of  Mr.  Roberts,  they  are  not  distributable 
amongst  the  creditors  of  his  widow,  and,  therefore,  to 
that  extent,  I  must  declare  that  the  trustees  of  her 
settlement  are  entitled  to  retain  the  amount  in  dis- 
charge of  their  demand.  With  respect  to  the  resi- 
due, however,  a  different  principle  must  be  applied. 
Judge  Lynch  has  decided  that  the  transfer  of  the>e 


wines  is  an  act  of  bankruptcy.  That  decision  has  not 
been  quarrelled  with,  and  though  I  at  first  hesitated, 
from  the  peculiar  circumstances  of  the  case,  to  adopt 
it,  yet,  on  further  consideration,  I  am  inclined  to 
think  it  was  right  It  follows,  as  a  matter  of  course, 
thnt  the  assignees  are  entitled  to  retain  that  portion 
of  the  sale  which  was  the  produce  of  her  own  goods, 
and  I  must  direct  an  account  thereof  to  be  taken  by 
the  chief  registrar,  and  that  the  trustees  shall  hand 
over  to  the  assignees  so  much  as  shall  be  found  to 
belong  to  her  estate.  The  trustees  are,  I  think,  en- 
titled to  prove  in  this  case  for  the  balance  of  their 
demand,  and  also  for  the  monies  advanced  by  them  to 
discharge  the  debt  duo  to  Mr.  Gray.  Mr.  Curran  has 
pressed  me  to  decide  that  Mrs.  Roberts  has,  by  paying 
off  Mr.  Gray's  mortgage,  become  a  purchaser  to  that 
extent  of  her  husband's  assets,  and  that  they  are  so 
far  applicable  to  the  demands  of  her  creditors.  Now, 
in  the  first  place,  the  mortgage  to  Gray  appears  to 
have  been  principally  for  her  own  debt ;  but  even  if 
that  were  not  so,  and  that  she  had  paid  off  so  much 
of  a  debt  doe  by  her  husband,  no  evidence  has  been 
offered  to  shew  out  of  what  funds  this  payment  was 
made,  and  therefore  I  am  bound  to  presume  that  it 
was  paid  out  of  the  assets  of  her  husband,  that  being 
the  proper  fund  applicable  thereto.  As  it  appears 
that  the  trustees  made  an  offer  to  the  assignees  on 
the  16th  of  October  last,  substantially  to  the  same 
effect  as  my  present  decision,  I  think  they  are  enti- 
tled to  their  costs  of  those  proceedings  when  taxed 
and  ascertained,  and  I  direct  them  to  be  taxed  ac- 
cordingly. The  assignees  are  entitled  to  their  costs 
against  the  estate  of  the  bankrupt  Another  charge 
has  been  filed  in  this  case  by  Messrs.  M'Cnllogb  and 
Company,  claiming  to  be  entitled  to  prove  again bt 
the  estate  of  Mrs.  Roberts  for  the  sum  of  £567  14s.  8d., 
composed  in  part  of  a  debt  duo  to  them  by  the  late 
William  Roberts,  amounting  to  £441,  and  the  resi- 
due bomg  for  »  dob*   iooouvcl    bj  Mr©.  Rokorto  la.  thfl 

course  of  her  trading  since  her  husband's  death.  As 
to  the  portion  due  by  Mrs.  Roberts,  no  question  is 
raised.  Tho  debt  due  by  Mr.  Roberts  was  for  goods 
sold  to  him  in  his  lifetime,  for  which  he  passed  two 
bills  of  exchange,  which  fell  due  after  his  death,  one 
for  £217,  due  on  the  28th  March,  1861,  and  auo- 
ther  for  £'224,  due  on  the  29th  June,  1861.  ^  When 
these  bills  came  to  maturity,  Mrs.  Roberts,  being  un- 
able to  take  them  up,  renewed  them  by  her  own  ac- 
ceptances, passed  to  these  creditors  at  three  and  six 
months9  date;  but  before  these  renewals  came  to 
maturity,  Mrs.  Roberts  had  been  adjudged  abaukrupt. 
It  appears  that  a  suit  is  pending  in  the  Court  of  Chan- 
cery to  administer  the  assets  of  Mr.  Roberts,  and  in 
this  suit  Messrs.  M'Cullagh  has  intervened  as  creditors 
of  Mr.  Roberts,  and  filed  a  charge  on  foot  of  the 
above  bills,  claiming  to  be  paid  the  amount  out  of  his 
assets.  They  seek  now  to  prove  for  the  same  de- 
mand in  this  court  against  the  estate  of  Mrs.  Roberts. 
The  assignees  have  filed  a  discharge,  in  which  they 
contest  the  existence  of  any  debt  by  the  uankrupt  on 
foot  of  these  bills  of  exchange,  asserting  that  her  ac- 
ceptance of  the  renewed  bills  was  merely  in  her  repre- 
sentative capacity,  and  they  further  allege  that  even 
if  this  benot  so,  that  these  creditors  having  filed  their 
claim  on  foot  of  the  original  bills  of  exchange  against 
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the  estate  of  Mr.  Roberts,  have  thereby  made  an  elec- 
tion, and  thus  deprived  themselves  of  any  right  to  pro- 
ceed against  the  estate  of  Mrs.  Roberts,  and  ought 
not  to  be  permitted  to  do  so.  I  cannot  concur  with 
them  in  this  view  of  the  case.  Of  course  so  far  as 
these  creditors  shall  realize  their  claim  out  of  the 
assets  of  Mr.  Roberts,  it  will  go  in  reduction  of  their 
demand  against  the  estate  of  the  bankrupt;  but  I  do 
not  know  of  any  principle,  nor  has  any  case  been  cited 
to  me  as  authority  to  shew  that  they  are  precluded 
from  proving  their  claim  against  both  estates.  The 
acceptance  of  the  renewed  bills  by  Mrs.  Roberts  was 
an  admission  of  assets  having  come  to  her  hands  ap- 
plicable to  the  demand,  and  I  do  not  think  that  the 
assignees  can  be  in  a  better  position  than  she  herelf 
was,  and  she  could  not  with  truth  say  that  she  did 
not  make  herself  personally  liable  for  the  debt.  It 
appears  to  me  to  resemble  the  case  of  a  principal  and 
surety,  and  although  the  assets  of  Mr.  Roberts  are 
primarily  liable,  yet  to  the  extent  of  whatever  cannot 
be  recovered  thereof,  the  estate  of  Mrs.  Roberts  must 
be  accountable  abo. 


ttolfe  Court 

(Reported  by  William  Woodlock,  Esq.,  Barrbttr^Uew.l 

Colclough  v.  Smyth.— Nov.  1861;  Jan.  13,  1862. 

Tenantry  Act,  19  &  20  Geo.  3  (Jr.)  c.  30— For- 
•    feiture  of  right  to  renewal — Reasonable  time. 

A  tender  of  renewal  fines  made  within  less  than  six 
months  after  demand  on  the  lessee's  agent,  Held  to 
be  made  within  reasonable  time  within  the  meaning 
of  the  Irish  Tenantry  Act,  so  as  to  prevent  a  for- 
feiture. 

This  was  a  suit  for  the  renewal  of  a  lease  for  lives 
renewable  for  ever.  The  petition,  as  originally  framed, 
stated,  that  by  lease  of  the  8th  July,  1819,  Arthur 
Reynell  demised  to  John  Carty,  his  heirs,  &c,  the 
lands  of  Munganstown,  containing  326  acres  planta- 
tion measure,  and  situate  in  the  county  of  Westmeath, 
for  three  lives  therein  named,  and  for  the  lives  of  such 
other  persons  as  should  be  added  pursuant  to  the 
covenant  after  mentioned,  at  a  rent  of  £72  Irish  a 
year.^  This  lease  contained  a  covenant  by  the  lessor, 
for  himself,  his  heirs  and  assigns,  with  the  lessee,  his 
heirs  and  assigns,  that  upon  the  death  or  failure  of  the 
lives  named  in  the  lease,  or  any  of  them  which  should 
first  happen,  and  the  lessee,  his  heirs  and  assigns,  first 
paying  or  causing  to  be  paid  to  the  said  Arthur  Rey- 
mell,  his  heirs  and  assigns,  the  full  and  entire  sum  of 
£33  of  the  then  currency  of  Ireland,  as  a  fine  for  every 
life  so  failing,  over  and  above  the  annual  rent  therein- 
before reserved,  and  upon  the  nomination  of  the  life  of 
any  person  by  the  said  lessee,  his  heirs  and  assigns,  at 
his  or  their  request  to  be  put  in  and  inserted  in  the 
place  or  stead  of  the  said  person  so  happening  first  to 
die  as  aforesaid,  that  then  the  said  Arthur  Reynell, 
his  heirs  and  assigns  successively,  should  and  would, 
within  six  months  from  the  death  of  such  person  so 
happening  first  to  die  as  aforesaid,  add  and  insert  to 
the  time  and  term  of  said  lease  the  life  of  such  per- 
son so  nominated  in  the  place  and  stead  of  the  person 


so  happening  first  to  die  as  aforesaid,  which  life  so 
added  and  inserted  was  to  be  indorsed  on  said  lease,  or 
to  be  written  in  a  deed,  label,  or  parchment  to  be  af- 
fixed to  said  lease  for  that  purpose,  and  in  like  man- 
ner from  time  to  time  successively  for  ever,  upon  the 
failure  of  every  other  several  life  in  said  lease  then 
nominated  or  thereafter  to  be  successively  nominated 
as  aforesaid,  and  upon  the  like  payment  of  the  sum  of 
£33  of  the  then  currency  of  Ireland,  fine,  as  therein 
was  reserved  over  and  above  the  annual  rent  before 
reserved,  and  upon  like  nomination  of  any  other  life 
successively  in  lien  of  every  several  life  so  failing  as 
aforesaid,  that  then  the  said  Arthur  Reynell,  his  heirs 
and  assigns,  should  and  would,  within  six  months  after 
the  failure  of  every  other  such  several  life  nominated 
as  aforesaid,  add  and  insert  to  the  time  and  term  of 
said  lease,  from  time  to  time  for  ever,  the  several  life 
or  lives  of  such  porson  or  persons  so  successively  hap- 
pening to  die  as  aforesaid,  which  several  life  or  lives 
to  be  added  and  inserted  as  aforesaid  were  to  be  indorsed 
on  said  lease,  or  written  in  deeds,  labels,  or  parchments 
to  be  affixed  thereunto  as  aforesaid;  and  it  was  by  the 
said  indenture  provided,  that  if  it  should  happen  upon 
the  failure  of  any  life  therein-above  nominated  or  there- 
after to  be  nominated  as  aforesaid,  the  said  John  Carty, 
his  heirs  and  assigns,  should  and  did  not  pay  unto  the 
said  Arthur  Reynell,  his  heirs  and  assigns,  the  full  and 
entire  snm  of  £33  of  the  then  currency  of  Ireland,  as 
therein  was  reserved  over  and  above  the  annual  rent 
thereinbefore  reserved,  within  six  months  after  the 
failure  of  snch  life,  and  also  should  not  within  the  said 
six  months  nominate  the  life  of  some  other  person  in 
lien  thereof,  to  be  added  to  the  time  and  term  of  said 
demise  as  aforesaid,  that  then  it  should  and  might  be 
lawful  to  and  for  the  said  Arthur  Reynell,  his  heirs 
and  assigns,  for  ever  thereafter  to  deny  and  refuse  the 
said  John  Carty,  his  heirs  and  assigns,  to  add,  insert, 
nominate,  or  put  any  other  lives  or  life  to  the  time  or 
term  of  said  demum  other  than  the  life  or  lives  which 
then  should  be  in  being,  and  then  and  in  snch  case 
also  the  said  demised  premises,  from  and  after  the 
determination  of  the  lives  which  then  should  be  in 
being,  should  be  and  remain  unto  the  said  Arthur 
Reynell,  his  heirs  and  assigns.  This  lease  was  from 
time  to  time  renewed,  and  all  the  lessee's  interest  in  it 
became  vested  in  Sarah  McCarthy,  who  by  will,  dated 
the  —  November,  1781,  gave  and  devised  the  said 
lands  of  Munganstown  and  every  part  thereof,  with  the 
hereditaments  and  appurtenances  thereunto  belonging, 
subject  and  chargeable  as  therein  mentioned  to  her 
niece  Bridget  Colclough,  otherwise  M'Carthy,  for  life, 
provided  she  did  not  intermarry,  and  after  her  decease 
or  marriage,  whichever  should  first  happen,  the  testa- 
trix directed  that  one  moiety  or  half  part  of  said  lands, 
subject  and  chargeable  as  therein  mentioned,  should  go 
to  Henry  Colclough,  eldest  son  of  the  said  Bridget 
Colclough,  otherwise  M'Carthy,  and  his  assigns,  for 
life,  without  impeachment  of  waste,  and  from  and  after 
his  decease  the  testatrix  directed  it  to  be  her  will  that 
the  said  moiety  or  half  part  of  said  lands  should  go  to 
and  be  equally  divided  among  the  issue,  male  and  fe- 
male, of  the  said  Henry  Colclough,  share  and  share 
alike  as  tenants  in  common,  and  not  as  joint  tenants, 
with  divers  remainders  over;  and  she  declared  it  also 
to  be  her  will  and  intent  that  from  and  immediately 
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after  the  intermarriage  of  the  said  Bridget  Colclough, 
otherwise  M'Carthy,  and  after  the  time  of  the  decease 
of  the  said   Bridget  Colcloagh,  otherwise  M'Carthy, 
whichever  should  first  happen,  the  other  moiety  or  half 
part  of  the  said  lands  of  Mnnganstown,  subject  and 
chargeable  as  therein  mentioned,  shoald  go  to  Bean- 
champ  Colcloagh,  yonnger  sou  of  the  said  Bridget 
Colcloagh,  otherwise  M'Carthy,  and  his  assigns,  for 
life,  and  after  his  decease  the  said  testatrix  declared  it 
to  be  her  will  and  intent  that  the  said  other  moiety  or 
half  part  of  said  lands  of  Munginstown,  subject  and 
chargeable  as  therein  mentioned,  should  go  and  be  equally 
divided  among  the  issue,  male  and  female,  of  the  said 
Beanchamp  Colcloagh,  share  and  share  alike  as  tenants 
in  common,  and  not  as  joint  tenants,  with  divers  re- 
mainders over.     Sarah  M'Carthy  died,  and  probate  of 
her  will  was  granted  to  Bridget  Colcloagh*     By  deed 
of  renewal,  dated  the  6th  April,  1803,  reciting  that 
the  lessor's  reversion  on  the  lease  of  1719,  had  become 
vested  in  William  fieynell,  and  the  lessee's  interest  in 
Bridget  Colclough,  and  that  one  of  the  cestui  que  vies 
in  the  indenture  of  1719  was  dead,  and  that  Bridget 
Colclough  had  nominated  the  life  of  Beanchamp  Col- 
clough therein  mentioned  to  be  inserted  in  the  place 
and  stead  of  the  cestui  que  vie  so  deceased,  William 
Reynell  gave  a  renewal  to  Bridget  Colclough  for  the 
lives  of  the  Duke  of  York,  Lord  Frankfort,  and  Beau- 
champ  Colclough,  the  new  life  named.    By  indenture 
of  the  1st  April,  1828,  made  between  James  Gibbons 
of  the  one  part,  and  Henry  Colcloagh,  of  Sion,  in  the 
County  of  Carlow,  and  Beanchamp  Colclough,  of  the 
City  of  Dublin,  Esqrs.,  reciting  the  original  lease  and 
renewals  of  the  6th  April,  1803,  and  the  10th  Octo- 
ber, 1826  (the  latter  being  made  to  Henry  and  Beau- 
champ  Colclough),  and  reciting  that  one  of  the  cestui 
que  vies  in  the  latter  renewal  was  dead,  and  that  Henry 
Colcloagh  and  Beanchamp  Colclough,  to  whom  the 
lessee's  interest  had  come,  had  nominated  the  present 
Dnke  of  Cambridge  as  the  new  life  to  be  added,  the 
said  James  Gibbous,  who  was  then  the  owner  of  the 
reversion,  gave  the  lands  to  Henry  and  Beanchamp 
for  the  lives  of  the  said  Beanchamp  Colclough,  of  her 
present  Majesty,  and  of  the  present  Duke  of  Cam- 
bridge, and  such  other  lives  as  should  be  added  pur- 
suant to  the  covenant  for  renewal  in  the  deed  of  1 7 1 9* 
The  cause  petition  farther  stated,  that  James  Gibbons' 
estate  was  now  vested  in  tile  respondent  Thomas  Jas. 
Smyth ;  that  Henry  and  Beanchamp  Colclough  were 
both  dead;  that  Henry  died  leaving  issue  two  sons  and 
three  daughters,  namely  Beanchamp  Colclough  (here- 
after called  Beanchamp  the  2nd),  McCarthy  Colclough, 
Sarah   Butler  otherwise  Colclough,  Anne  Timmins 
otherwise  Colclough,  and  Catherine  Colclough,  him 
surviving;  and  that  upon  the  death  of  the  said  Henry 
Colclough,  his  son  Beanchamp,  under  the  limitations 
contained  in  Sarah  M'Carthy's  will,  became  seised  and 
possessed  of  one  undivided  fifth  part  of  one  undivided 
moiety  of  the  lands  of  Mnnganstown;  that  Anne  Tim- 
mins's  one-fifth  of  the  moiety  also  became  by  mesne 
assignment  vested  in  the  said  Beanchamp  Colcloagh 
the  2nd;  that  Beanchamp  Colclough  (the  first),  the 
other  lessee  in  the  renewal  of  the  1st  April,  1828,  had 
issue,  as  petitioner  believed,  five  sons  and  three  daugh- 
ters, namely  Henry,  Grey  Carleton,  John,  Beanchamp 
Urqnbart,  Alexander,  Maria,  Bridget,  and  Harriet,  and 


that  upon  the  death  of  the  said  Beanchamp  Colclough 
(the  first),  the  moiety  of  the  lands  to  which  he  was 
entitled  for  life  under  the  will  of  Sarah  M'Carthy  be- 
came vested  in  the  said  issue  or  some  of  them ;  that 
Beanchamp  Colclough  the  2nd,  the  son  of  Henry,  died 
on  the  26th  November,  1858,  and  under  and  by  vir- 
tue of  his  will,  dated  the  27th  October,  1846,  the 
petitioner  became  entitled  to  his  estate  in  the  lands, 
and  ail  benefit  and  right  of  renewal;  that  the  said 
Beanchamp  Colclough  the  2nd  was  one  of  the  cestui 
que  vies  in  the  renewal  of  the  1st  April,  1828,  and  he 
having  died,  as  aforesaid,  and  all  his  estate  and  interest 
having  become  vested  in  the  petitioner,  and  Thomas 
Jameson,  the  solicitor  for  the  petitioner,  having  for  the 
first  time  heard  from  Mr.  Baptist  Kernaghan,  only  some 
short  time  previously  to  the  18th  January,  1860,  that 
a  notice  was  given  by  the  respondent  either  to  McCarthy 
Colclough  or  to  some  other  person,  or  otherwise,  of  a 
demand  made  for  fines  due  out  of  said  lands  to  the 
respondent,  the  said  Thomas  Jameson,  as  petitioner's 
solicitor,  wrote  to  Messrs.  Tyrrell  and  Stannell,  the 
solicitors  for  the  respondent,  the  following  letter: — 

"  189  Great  Brunswick-st,  Jan.  18,  I860. 

"  Gentlemen, — I  am  directed  by  Mrs.  Harriet 
Colclough  to  inform  you  she  only  heard  for  the  first 
time  the  other  day  that  any  notice  had  been  given  in 
the  Gazette,  calling  on  all  parties  interested  to  pay 
all  fines  due  to  Mr.  Smyth  out  of  the  lands  of  Mnn- 
ganstown within  a  period  of  three  months,  which 
has  expired,  and  that  had  any  notice  been  served  at 
Moant  Sion,  she  would  have  received  it,  and  that 
Monnt  Sion  was  well-known  in  the  Connty  of  Car- 
low,  and  also  that  it  was  the  residence  stated  in  the 
last  renewal  of  Henry  Colclough,  one  of  the  grantees 
thereto ;  that  she  has  been  lately  informed  a  draft 
rartAwal  nr  fee- farm  grant  rr+o  funkioltod  An-  your  ap- 
proval with  the  amount  of  fines  due,  and  that  yon 
declined,  on  Mr.  Smyth's  part,  to  approve  of  same. 
I  am  now  to  request  you  will  inform  me  if  you  still 
decline  to  execute  a  renewal  or  grant,  or  to  receive 
the  amount  of  the  fines  which  I  hereby  undertake  to 
pay,  and  which  has  been,  I  am  already  informed,  ten- 
dered, as  in  such  event  Mrs.  Colclough  is  advised  to 
file  a  petition  in  the  Court  of  Chancery  to  enforce 
such  renewal  or  grant,  the  costs  of  which  she  will  seek 
against  yonr  client.  Your  reply  will  oblige  your 
obedient  servant, 

44  Thomas  Jameson. 

"  Messrs,  Tyrrell  &  Stannell." 

To  which  the  said  Messrs.  Tyrrell  and  Stannell  re- 
plied as  follows;— 

"41  Kildare-st,  Dublin,  Jan.  19,  I860. 
Dear  Sir, — We  beg  to  acknowledge  the  receipt  of 
your  letter  of  the  1 8th  instant,  and  in  reply  to  state 
that  we  have  been  for  a  considerable  time  past  in 
correspondence  with  Mr.  Baptist  Kernaghan,  of  No. 
3  Inn's-quay,  as  the  solicitor  of  Mrs.  Harriet  Col- 
clough, and  also  of  Mrs.  M'Carthy  Colclough,  on  the 
subject  of  your  letter,  with  whom  you  have  also  been 
long  in  communication  on  the  same  subject,  and  we 
beg  to  refer  you  to  him,  as  we  are  not  instructed  by 
Mr.  Thomas  James  Smith  to  give  any  further  or  other 
reply  to  your  letter  than  such  as  we  have  steady 
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given  to  Mr.  Kernaghan  as  such  solicitor.    We  are, 
dear  sir,  yours  truly, 

"Ytbrell  &  Stannxll." 

The  petitioner  charged  that  Mr.  Kernaghan  never 
was  petitioner's  solicitor,  and  that  Mr.  Jameson  hav- 
ing been  informed  that  Mr.  Kernaghan  was,  on  the 
part  of  said  McCarthy  Colclongh,  about  to  submit  a 
draft  renewal  or  fee-farm  grant  of  the  lands  to  Messrs. 
Tyrrell  &  Stannell  for  approval,  on  behalf  of  the  re- 
spondent, required  that  petitioner's  name  should  be 
inserted  as  one  of  the  grantees  therein;  that  in  con- 
sequence of  the  letter  of  the  19th  January,  I860,  the 
petitioner's  solicitor  applied  to  Mr.  Kernaghan,  who 
informed  him  that  he  (Mr.  Kernaghan)  had  received 
from  Messrs. Tyrrell  &  Stannell  the  following  letter: — 

"41  Kildare-street,  Jan.  9,  I860. 

"  Dear  Sir, — In  reply  to  your  letter  of  the  4th  in- 
stant (which  we  have  submitted  to  Mr.  Thomas  James 
Smyth  for  his  instructions),  we  beg  to  return  you  the 
cheques  for  £3*2  12s.  6d.  and  £2  2s.  enclosed  therein, 
not  having  any  authority  from  Mr.  Thomas  James 
Smith  to  receive  same,  and  we  are  desired  by  him  to 
state  he  does  not  see  what  right  Mr.  M'Carthy  Col- 
clongh has  to  call  upon  him  for  a  renewal,  or  what 
right  Mr.  M'Carthy  Colclongh  and  Mrs.  Harriet  Col- 
clongh have  to  call  npon  him  for  a  fee  farm  grant  of 
the  lands  of  Munganstown.  We  are,  dear  sir, 
yours  truly, 

"Tyrrell  and  Stannell. 

"  B.  Kernaghan,  Esq.,  3  Ion's  quay." 

That  Mr.  Jameson  then  caused  the  following  no* 
tice  to  be  served  on  Messrs.  Tyrrell  and  Stannell:— 

"Gentlemen, — I  herewith,  on  behalf  of  Mrs.  Har- 
riet Colclongh,  of  Mount  Sion,  in  the  County  of  Car- 
low,  widow,  who  is  entitled  to  two  undivided  fifth 
parts  of  one  undivided  moiety  of  the  lands  of  Mun- 
gonototr*,  Sn  +k»  County  nf  WftAtmeath.  helri  under 
lease  bearing  date  the  8th  of  July,  1719,  tender  to 
you,  as  solicitor  for  Thomas  James  Smyth,  Esq.,  the 
landlord  of  said  lands,  the  sum  of  £65  19s.,  being 
the  amount  of  rent,  renewal  fines,  and  interest  due  to 
him  out  of  said  lands,  as  per  account  annexed,  and  I 
hereby,  on  the  part  of  said  Harriet  Colclongh,  nomi- 
nate the  life  of  the  Prince  of  Wales  in  the  place  and 
stead  of  Beaucbamp  Colclongh,  deceased,  one  of  the 
lives  in  the  last  renewal  of  said  lands;  and  I  hereby 
require  the  said  Thomas  James  Smyth  to  execute  a 
renewal  of  said  lands  for  the  lives  of  her  Majesty 
and  the  Duke  of  Cambridge,  being  the  surviving  lives 
in  the  last  renewal  of  said  lease,  and  for  the  life  of 
the  Prince  of  Wales  now  nominated ;  and  in  case  the 
said  Thomas  James  Smyth,  or  you  on  his  behalf,  de- 
cline to  accept  said  sum,  and  to  grant  said  renewal, 
this  notice  will  be  made  use  of  in  any  proceedings 
which  may  become  necessary  for  the  purpose  of  en- 
forcing such  renewal.  Dated  this  30th  day  of  Janu- 
ary, 1860,  &c 

"  Amount  of  renewal  fine  dne  on 
the  death  of  said  Beauchamp 
Colclongh,  who  died  26th  No- 
vember, 1858         .         .         .£30  19     2 

"  Interest  thereon  from  said  day 
to  1st  February,  I860     .         .       2     5     4 


<*  Amount  brought  forward,  £32  14     6 

"  Half  year's  rent  due  out  of  said 
lauds  to  1st  November,  I860       33    4     6 


32  14     6 


65  19    On 

The  petition  then  stated  the  service  of  the  above 
notice,  and  tender  of  the  above  amount,  and  a  refusal 
to  accept  it  by  Messrs.  Tyrrell  and  Stannell,  and 
prayed  as  already  stated.  The  respondent,  in  his 
answering  affidavit,  raised  three  grounds  of  defence. 
First,  he  objected  that  the  petition  was  defective,  for 
want  of  parties,  all  the  persons  in  whom  the  leasee's 
interest  was  vested  not  being  made  parties  to  the 
cause  petition.  Secondly,  he  admitted  the  renewals 
of  1 803  and  of  1 828,  but  charged  that  the  Beancfaemp 
Colclongh,  the  life  named  in  those  renewals,  was  not 
Beaucbamp  Colclongh  the  second,  who  died  in  1 858,  as 
before  stated,  but  Beauchamp  Urqnhart  Colclongh, 
son  of  Beauchamp  Colclongh  the  first,  and  who  was, 
at  the  date  of  the  said  renewal,  called  Beanehasap 
Colclongh  of  Sion,  in  the  County  of  Carlew,  and 
which  Beauchamp  Urqnhart  Colclongh  died  in  1845, 
and  the  respondent  charged  that  the  petitioner  well 
knew  that  the  fact  was  so,  but  made  the  statement 
contained  in  the  petition  for  the  fraudulent  purpose  of 
depriving  the  respondent  of  the  renewal  fines  and  in- 
teiest,  to  which  be  would  be  entitled  in  the  case  of  a 
cestui  que  vte,  having  died  so  far  back  as  1845. 
Thirdly,  he  stated  the  following  circumstances: — That 
some  months  previous  to  July,  1859,  he,  being  the 
owner  in  fee  of  the  lands,  made  search  for  documents 
concerning  them,  and  not  having  discovered  any  coun- 
terpart of  any  renewal  subsequent  to  that  of  1803, 
directed  his  solicitors  to  make  inquiries  as  to  the  per- 
sons in  whom  the  tenant's  interest  under  the  original 
lease  was  then  vested;  that  his  solicitor  was  unable 
to  discover  in  whom  that  interest  was  vested,  save 
that  he  was  informed  that  M'Carthy  Colclongh,  the 
son  of  Henry  Colclongh,  claimed  some  interest  therein ; 
that  thereupon  the  respondent  was  informed  by  his 
solicitors  that  all  or  some  of  the  lives  in  the  renewal 
of  1803  bad  expired,  and  that,  in  consequence  of  the 
difficulty  in  discovering  the  tenant,  or  assignee  of  the 
tenant,  under  said  lease  and  renewal,  so  as  to  make  a 
demand  upon  such  tenant  or  assignee,  of  the  fines  dne 
out  of  the  lands,  it  would  be  necessary  for  the  respon- 
dent to  make  a  demand  upon  the  lands  under  the  19 
&  20  G.  3,  c  30,  8.  2,  from  the  principal  occupiers 
of  said  lands,  and  that  a  notice  of  the  demand  should 
be  inserted  for  two  months  in  the  London  and  Dublin 
Gazettes;  that  thereupon  the  following  notice  was 
prepared: — "To  all  whom  it  may  concern.  Take 
notice  that  I  demand  all  fines  due  and  payable  under 
a  lease  of  the  8th  Jnly,  1719,  out  of  All  That  the 
town  and  lands  of  Munganstown,  situate  in  the  ba- 
rony of  Ferhill  and  County  of  Westraeath,  and  that  a 
renewal  lease  be  taken  out  within  three  months  from 
this  date  to  save  a  forfeiture  of  rights.  Dated  this 
26th  day  of  Jnly,  1859— Thomas  James  Smyth, 
Ballynegall,  Mullingar."  That  this  notice  was  served 
upon  the  occupiers  of  the  lands,  and  a  formal 
demand  made  upon  them,  upon  the  26th  of 
July,  1859,  and  that  the  notioe  was  inserted  in 
the  Gazettes  during  the  months  of  August  and  Sep- 
tember of  the  same  year;  that  the  respondent  having 
been  informed  that  Mr.  Win.  Corbet*,  of  38  Kildare- 
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Street  was  then,  and  had  for  some  time  been  acting  as 
the  general  agent  of  the  parties  claiming  to  be  enti- 
tled to  the  tenant's  interest-under  the  original  lease, 
the  respondent's  solicitor  tried  ineffectually  to  obtain 
%n  interview  with  him;  that  then  hearing  that  Mr. 
M'Carthy  Colclough,  the  brother-in-law  of  the  peti- 
tioner, claimed  an  interest  in  the  lands,  the  respon- 
dent's solicitor  wrote  to  him,  inclosfng  a  copy  of  tho 
notice  of  the  26th  July,  and  apprising  him  that  a  de- 
mand had  been  made  upon  the  lands;  that  a  copy  of 
the  notice  was  also  served  upon  the  receiver  in  a 
cause  of  Rorke  v.  Rorke,  which,  it  was  thought,  had 
reference  to  some  interest  in  the  lands,  and  that  on 
the  3rd  August,  1859.  the  respondent's  solicitors 
caused  a  copy  of  the  said  notice  to  be  served  upon 
the  said  William  Coitott,  by  delivering  to  and  leav- 
ing a  true  copy  of  the  notice  with  his  woman-servant, 
at  his  residence.  The  respondent  then  charged  that 
the  said  William  Corbett  was  the  agent  of  the  peti- 
tioner, among  others,  for  the  lands  of  Munganstown, 
and  that  even  if  it  had  been  incumbent  npon  the  re- 
spondent to  have  served  a  copy  of  the  notice  at  Sion, 
in  the  County  of  Oarlow,  (the  petitioner's  residence), 
which,  however,  he  insisted  it  was  not,  that  the  ser 
▼ice  upon  Mr.  Corbett  was,  in  fact,  service  npon  the 
petitioner.  He  also  charged  that  the  said  petitioner, 
either  through  the  said  William  Corbett,  or  by  some 
other  means,  had  long,  previous  to  tho  month  of  Jau- 
nary,  I860,  sufficient  notice  of  the  demand  of  fines 
ont  of  the  lands  by  the  respondent.  He  also  charged 
that  no  tender  had  ever  been  made  of  the  renewal 
fines  actually  due,  inasmuch  as  they  ought  to  have 
been  calculated  from  the  death  of  Beauchamp  Urquhart 
Oolclough  in  1845,  and  also  that  an  unreasonable 
time  had  elapsed  from  the  demand  on  the  26th  July, 
1 859,  without  the  payment  to  the  respondent  of  the 
renewal  fines,  interest,  and  rent  by  any  person  what- 
ever, and  that  an  unreasonable  time  had  elapsed  from 
the  aforesaid  demand  npon  the  lands,  on  the  26th 
July,  1859,  long  previous  to  the  30th  January,  1860, 
the  day  before  the  filing  of  the  petition.  The  peti- 
tioner in  an  affidavit  offered  evidence  to  shew  that 
the  life  in  the  renewals  was  as  she  had  asserted  in  her 
petition,  that  of  Beauchamp  the  second.  She  denied 
that  she  had  got  any  information  as  to  the  demand 
upon  the  lands  previous  to  the  month  of  December, 
1859»  and  she  also  denied  that  Mr.  Eernaghan  had 
ever  acted  as  her  solicitor.  Upon  the  first  hearing 
the  Master  of  the  Rolls  held  that  the  suit  was  de- 
fective for  want  of  parties,  but  gave  leave  to  amend. 
The  new  parties  added  set  up  various  cases  by  their 
affidavits  as  to  the  interests  which  they  claimed  in  tne 
lands,  bnt  it  is  unnecessary  to  go  into  those  cases  at 
present,  as  nothing  turned  upon  them.  The  cause 
now  came  on  in  its  amended  form  for  another  hearing. 
There  had  also  been  a  cause  petition  filed  by  Mr. 
M'Carthy  Oolcloogh,  bnt  he  having  died,  that  suit 
had  abated. 

F.  Walsh,  QC.y  and  John  Robinson  for  the  peti- 
tioner, Mrs.  Colclough. 

Brewster,  Q  C,  and  Chaworth  Ferguson  for  the 
respondent,  Mr.  Smyth. 

Rickey  for  other  parties. 

The  authorities  are  referred  to  in  the  judgment. 


January  13. — The  Master  of  the  Rolls  delivered 
a  written  judgment,  in  which,  having  stated  the  facts 
of  the  case,  he  said  that  both  the  present  suit,  and 
the  suit  of  McCarthy  Colclough  had  been  defective  for 
want  of  parties,  and  that  on  the  first  bearing  the  suits 
had  stood  over.  Mr.  McCarthy  Colclough  having 
since  died,  his  suit  had  abated,  and  would  not  be  pro- 
ceeded with.  In  the  present  case  leave  had  been 
given  to  amend,  and  amendments  had  accordingly 
been  made.  The  first  question  was  as  to  the  matters 
of  fact.  Evidence  had  been  given  to  shew  that  Beau- 
champ Colclough,  the  husband  of  the  petitioner,  was 
the  lire  in  the  renewals,  and  he  would  take  it  that  the 
tact  was  so.  The  next  question  was,  whether  the 
right  to  a  renewal  had  been  forfeited.  His  .Honor 
read  the  affidavit  of  the  respondent,  Thomas  Smyth, 
and  the  affidavit  in  reply  of  the  petitioner,  and  then 
said  that  s-  2  of  the  Tenantry  Act,  19  &  20  Geo.  3 
(Ir.)  provided  that  "  in  case  the  landlord  shall  find 
any  difficulty  in  discovering  his  tenant  or  the  assignee 
of  such  tenant,  so  as  to  make  a  demand  on  such 
tenant  or  assignee;  then,  and  in  every  snch  case,  a* 
demand  made  of  the  said  fine  on  the  lands  from  the 
principal  occupier  of  the  same,  together  with  notice  of 
such  demand,  to  be  inserted  for  the  space  of  two 
months  iu  the  London  and  Dublin  Gazettes,  shall  be 
considered  to  all  intents  and  purposes  a  demand  withr 
in  this  Act.*9  The  proceedings,  therefore,  which  had 
been  taken  in  the  present  case  were  not  sufficient  to 
work  a  forfeiture  unless  the  respondent  had  some  dif- 
ficulty in  discovering  the  tenants.  The  respondent 
had  succeeded  to  the  property  in  1855,  and  had  re- 
ceived the  rents,  and  those  rents  had  been  paid  to  him 
by  Mr.  Wm.  Corbett  A  demand  of  fines  upon  an 
agent  was  sufficient — Oalbraith  v.  Cooper  (8  H.  of 
L.,  315).  He  was,  therefore,  of  opinion  that  the  re- 
spondent was  bound  to  serve  the  notice  on  the  person 
who  paid  the  rent  to  him.  He  thought  that  service 
on  William  Corbett  was  sufficient,  but  that  the  Ga- 
zette Notice  and  demand  npon  the  lands  were  not  so. 
It  would  be  unreasonable  to  hold  that  where  the  land- 
lord knew  that  there  was  an  agent,  he  should  be  able 
to  create  a  forfeiture  without  serving  that  agent.  Tho 
service  npon  William  Corbett  was  npon  the  3rd  Au- 
gust, 1859.  It  might  be  a  question  whether  that 
service  was  sufficiently  effected,  but  at  all  events  it 
was  not  earlier  than  the  date  just  stated.  The  ques- 
tion then  arose  whether  the  fine  had  been  neglected 
to  be  paid  within  a  resonable  time  within  the  mean- 
ing of  the  first  section  of  the  Tenantry  Act.  What 
was  a  reasonable  time  must  in  all  cases  be  considered 
according  to  the  circumstances — Jackson  v.  Saunders 
(1  Sc  and  Letr.  461).  He  did  not  think  that  the 
case  of  Long  v.  Long  (10  Ir.  Ch.  406),  applied  here, 
and  the  only  question  was  whether  the  lapse  of  a  pe- 
riod of  less  than  six  calendar  months  was  sufficient  to 
authorize  the  court  to  declare  that  a  forfeiture  had 
been  incurred.  Upon  the  whole  he  was  of  opinion 
that  the  right  to  a  renewal  had  not  been  forfeited,  bnt 
that,  considering  the  frame  of  the  suit,  and  the  length 
of  time  that  bad  elapsed,  the  petitioner  should  pay 
the  costs  of  the  suit. 


340 


THE  IRISH  JURIST, 


Court  of  Quern's  Bnulj- 

Reported  by  W.  B.  Milter,  E»q.,  IX.D.,  BarrtaCcMCLaw. 

[In  Chamber. — Befobe  Fitzgerald,  J.] 

In  the  matter  of  Henry  Everard. — Aug.  17  &  20. 

Arrest — voluntary  escape — Be-capture — Habeas  cor- 
pus in  vacation  by  a  judge, 

A.  was  arrested  in  Dublin,  under  a  civil  bid  decree  of 
the  Becorder  of  Dublin,  by  two  special  bailiffs  oj  the 
plaintiff  in  the  decree.  He  was  then  taken,  at  his 
request,  and  with  the  acquiescence  of  the  plaintiff, 
and  in  company  of  the  battijfs  to  Kingstown,  to  look 
for  a  friend  to  assist  him  in  a  compromise  of  the 
debt.  Held,  that  a  judge  of  the  Queen**  Bench  has, 
in  vacation,  jurisdiction  to  order  a  writ  of  habeas 
corpus  at  common  law,  returnable  immediately  be- 
fore himself 

Held  also,  that  this  was  a  voluntary  escape  on  the 
part  of  the  bailiffs,  and  that  jurther  custody  was 
illegal,  and  there  could  be  no  re-capture. 

This  was  a  motion  on  behalf  of  Henry  Everard,  a 
prisoner  in  the  Marsbalsea,  to  make  absolute  a  condi- 
tional order  obtained  on  the  8th  of  August  last  for  a 
writ  of  habeas  corpus,  directed  to  the  Marshal  in  order 
that  the  prisoner  should  be  discharged  from  alleged 
illegal  custody. 

John  M'MaJion,  for  the  motion,  relied  on  the  affi- 
davit of  the  prisoner,  from  which  it  appeared  that  a 
civil  bill  decree  had  been  made  in  the  Recorder's 
Court,  on  the  26th  July  last,  in  a  case  of  Livingston 
v.  Everard,  (the  defendant  being  the  present  appli- 
cant), for  £12  for  debt  and  10s.  10d.  costs,  and  that 
on  the  day  bat  one  after  the  decree  was  had,  the  de- 
fendant in  the  civil  bill,  sent  a  friend  (a  Mr.  Myers), 
to  Livingston  with  a  view  of  making  a  compromise, 
and  that  on  that  occasion  an  appointment  was  made 
for  the  defendaut  in  the  decree  to  meet  the  plaintiff  at 
his  house  on  the  following  evening  at  six  o'clock,  and 
that  when,  on  that  occasion,  the  defendant  was  within 
about  twenty  yards  of  the  plaintiff's  house  in  Ouffe* 
street,  the  latter  pointed  the  defendant  out  to  two 
,  bailiffs,  who  were  in  waiting,  and  who  thereupon  ar- 
rested him  on  the  decree.  That  the  defendant  sug- 
gested that  a  gentleman  at  Kingstown  might  assist 
him  in  making  a  settlement,  and  the  plaintiff  offered 
to  take  £8  in  cash  and  security  for  the  balance,  and 
consented  to  the  bailiffs  accompanying  the  defendant 
to  Kingstown  to  effect  the  proposed  arrangement,  and 
that  the  defendant  paid  the  bailiffs  for  going  to  Kings- 
town 10s.  That  on  arriving  there  he  found  that  his 
fiieud  would  not  reach  his  house  sooner  than  the 
arrival  of  the  last  train  from  Dublin,  but  that  the 
bailiffs  refused  to  wait  for  it,  and  that  then  the  defen- 
dant insisted  that  he  was  discharged  from  custody, 
having  been  brought  or  allowed  by  them  to  go  out- 
s'do  the  jurisdiction  of  the  Recorder.  The  bailiffs, 
however,  by  force,  compelled  him  to  return  to  Dublin, 
and  kept  him  a  prisoner  that  night  in  a  private  house* 
(as  the  Marsbalsea  was  closed,)  and  lodged  him  on 
the  following  day  in  the  Marshalsea,  Mr.  Myers,  in 
two  affidavits,  confirmed  the  applicant  as  to  the  facts 
about  the  original  arrest  and  the  consent  of  the  plain* 


tiff  to  allow  the  defendant  to  go  to  Kingstown;  but 
the  plaintiff  and  the  bailiffs,  in  their  affidavits,  denied 
that  any  trick  was  resorted  to  as  to  the  arrest;  bat 
they  admitted  that  the  bailiffs  were  special  bailiffs  of 
the  plaintiff;  and  that  the  plaintiff  acquiesced  in  the 
defendant  going  to  Kingstown. 

W.Sidney,  for  Livingston,  opposed  the  motion.  The 
authorities  cited  and  the  arguments  used  are  referred 
to  in  the  judgment. 

Cui.  adv.  vua\ 

Aug.  20 Fitzgerald,    J.,    having    stated    the 

foregoing  facts,  proceeded— Upon  the  conflicting 
affidavits  as  to  the  arrest,  the  applicant  swearing  that 
he  was  entrapped  by  Livingston,  and  the  latter  and 
the  bailiffs  contradicting  it,  I  must,  on  this  motion, 
take  it  that  be  was  properly  aftrested,  and  that  there 
was,  as  to  h,  no  plot  or  contrivance,  and  the  point 
on  which  the  case  stood  over  was  one  raised  by  Mr. 
Sidney,  bat  about  which  1  entertained  no  doubt;  bat 
I  wished,  from  the  importance  of  the  question,  that 
the  authorities  should  be  carefully  considered,  and  the 
precedents  examined;  for  if  the  judges  of  the  Queen's 
Bench  had,  for  any  continuous  time,  exercised  juris- 
diction in  such  cases,  I  would  be  bound  by  the  prac- 
tice, and  would  not  do  any  act  which  would  abridge 
the  right  of  the  subject  to  have  the  legality  of  his 
imprisonment  tried  by  habeas  corpus.  The  question 
is,  whether  the  Court  of  Queen's  Bench,  or  a  single 
judge  in  that  court,  baa,  in  vacation  at  common  law, 
jurisdiction  to  order  a  writ  of  habeas  corpus  to  issue, 
to  be  made  returnable  before  himself  for  the  purpose 
of  discharging  from  arrest  a  party  confined  under 
civil  process.  The  case  of  Page  v.  Williams  (I  Ir. 
C.  L.  R.,  539,)  was  relied  on  by  Mr.  Sidney  as  de- 
ciding that  a  habeas  corpus  would  not  be  issued  in 
case  of  civil  process,  and  the  judgments  of  the  Lord 
Chief  Baron,  and  of  the  present  Lord  Chief  Justice  of 
this  Court,  were  relied  on ;  and  if  the  case  was  in  point, 
no  matter  what  my  own  opinion  on  the  matter  might 
be,  I  would  consider  myself  bound  to  follow  the  decision 
of  a  court  of  a  co-ordinate  jurisdiction.  But  the  caso 
is  not,  in  my  judgment,  applicable  to  the  present 
case.  That  was  not  a  case  of  an  application  for  a 
habeas  corpus  at  common  law,  but  was  expressly 
under  the  56  Geo.  3,  c.  100,  and  the  Exchequer  had 
no  jurisdiction  at  common  law  to  issue  a  writ  of 
habeas  cot  pus,  and  that  case  only  goes  to  this  extent, 
that  deriving  authority  under  the  statute,  the  judges 
were  bound  by  the  exception  in  that  statute,  vls^ 
that  it  should  not  apply  to  cases  of  persons  in  custody 
under  civil  or  criminal  process;  and  that  applied  to 
both  a  judge  sitting  in  Chamber  and  to  the  full  court. 
But  here,  on  the  contrary,  the  application  is  made  to 
a  judge  of  the  Court  of  Queen's  Bench  at  common 
law  for  a  writ  of  habeas  corpus,  and  the  question  is, 
whether  at  common  law  I  have  jurisdiction  in  vaca- 
tion to  make  the  order  for  the  writ,  to  be  returnable 
before  myself  with  a  view  to  the  discharge  of  the 
applicant.  4  Bac  Abr.,  113,  was  referred  to  by  Mr. 
M'Mahon,  but  that  only  applies  to  the  case  of  parties 
unlawfully  detained,  who  may  have  a  habeas  corpus; 
but  page  117  does  touch  the  point,  where  it  is  said, 
"  But  it  seems  that,  by  the  common  law,  the  Court 
of  King's  Bench  could  have  awarded  it  only  in  term 
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time,  bat  that  the  Chancery  might*  have  done  it  as 
well  oat  of  as  in  term,  becaase  that  court  is  always 
open."     Bat  at  page  1 40  we  find  the  opinions  of  the 
judges  given  seriatim  to  questions  proposed  to  them 
by  the  Lords,  and  their  opinion  was,  that  the  writ 
may  issue  in  vacation  by  a  fiat  of  a  judge  of  the 
King's  Bench,  returnable  before  himself,  whether  the 
cause  of  detention  arose  in  civil  or  criminal  cases. 
The  Canadian  Prisoners9  Case  (5   M.  &  W„  32,) 
was  also  referred  to,  and  Lord  Denman  gave  judgment 
to  the  same  effect.     That  was  a  case  of  criminal  pro- 
cess; but  his  opinion  is,  that  whether  the  process  is 
civil  or  criminal,  the  party  may  have  the  writ  in  va- 
cation.    As  to  the  precedents  in  this  country,  he  had 
directed  a  search  to  be  made,  and  it  appeared  that, 
on  the  12th  December,  1846,  Chief  Justice  Blackburn 
(the  present  Lord  Justice  of  Appeal),  sitting  alone  in 
Chamber  in  vacation,  made  a  conditional  order  for  a 
habeas  corpus  for  the  discharge  of  William  Montgo- 
mery Hamilton,  in  custody,  under  civil  process  for 
£15  13s.  7d^  which  was  made  absolute.  He  claimed 
exemption  from  arrest  as  a  soldier  in  the  East  India 
Company's  Service,  and  that  he  could  not  be  arrested 
for  a  debt  less  than  £30.  Also,  on  the  23rd  October, 
1852,  in  the  matter  of  a  person  named  Burke,  in 
custody  in  the  marshalsea  for  debt,  a  similar  order 
was  made  in  vacation  by  Judge  Crampton,  and  the 
ground  there  for  the  discharge  was,  that  there  was 
frand  and  trickery  on  the  part  of  the  officer  arresting, 
who,  by  false  pretences,  succeeded  in  inducing  Burke, 
to  drive  with  him  across  the  boundary  between  two 
adjacent  counties,  and  so  got  him  within  his  jurisdic- 
tion.    Also,  in  the  case  of  Mrs.  Marcella  Heron,  a 
married  woman,  on  the  1 1th  August,  1S55,  the  pre- 
sent Lord  Chief  Justice  Lefroy  made  a  similar  order. 
She  had  been  induced  to  join  her  husband  in  accept- 
ing bills,  and  a  decree  had  been  obtained  by  some 
means  against  her,  under  which  she  was  arrested, 
but  she  was  discharged  in  vacation.     Also,  in  Feb- 
ruary, 1860,  in  the  case  of  Peter  M'Dona,  who  was 
under  arrest  in  Enniskillen  under  a  civil  bill  decree, 
an  order  was  made  by  Judge  O'Brien,  in  vacation,  but, 
by  consent,  the  man  was  discharged  before  the  writ 
issued:  and  lately ,  in  the  case  of  one  Thomas  Fitz- 
gerald, an  application  was  made  to  myself,  when  sit- 
tiug  in  court,  and  neither  counsel,  nor  any  other 
member  of  the  Bench,  made  any  objection  to  my 
order,  though  the  arrest  was  under  civil  process.   The 
case  of  bankrupts  who  were  under  arrest  for  giving 
unsatisfactory  answers  had  also  been  referred  to,  but  as 
to  them  it  might  be  said  that  they  were  quasi  crimi- 
nal cases,  and  did  not  so  strongly  apply.    Those  au- 
thorities and  precedents,  however,  have  satisfied  me 
that,  by  virtue  of  the  common  law  jurisdiction,  the 
Court  of  Queen's  Bench,  or  a  judge  of  that  court,  in 
vacation,  may  issue  the  writ  returnable  before  himself 
immediately,  in  order  to  decide  whether  the  custody 
be  legal  or  illegal.    The  next  question  is,  whether  the 
applicant  here  is  in  lawful  custody.     It  is  clear  that 
the  bailiffs  who  made  the  arrest  were  special  bailiffs 
of  Livingston,  and  that  the  latter  himself  acquiesced, 
at  least  by  his  silence  and  conduct,  in  the  bailiffs 
taking  the  applicant  to   Kiugstown,  but  as  such  spe- 
cial bailiffs  tliey  superseded  the  sheriff,  and  became, 
and  witc  the  agents  of  Livingstone. — Ford  v.  Leech 


(6  Add.  &  Ell,  699),  and  the  result  would  have  been 
the  same,  if  Livingston  had  not  known  what  hap- 
pened.  But  having  taken  the  applicant  to  Kingstown, 
the  law  is  clear  that  there  was  then  a  voluntary  es- 
cape— he  was  no  longer  in  their  custody — their  au- 
thority had  ceased,  and  therefore  the  custody  was 
illegal.    The  next  question  is,  had  the  bailiffs  autho- 
rity to  recapture  or  detain  the  applicant     The  argu- 
ments of  the  counsel  for  Livingston,  that  the  defendant 
was  estopped,  or  that  there  was  condonation,  cannot 
be  sustained.     Two  authorities  are  in  point  to  show 
that  recapture  is  illegal,  viz.,  Featherstonehaugh  v. 
Atkinson  (Barnes,   373);   Filetvood  v.   Clement  (6 
DowL,  P.O.,  508);  and  also  Lord  Denman's  opinion 
in  Constant  v.  Chapman  (2  Q.B.,  788).     I  do  not 
give  any  opinion  in  th'13  case  whether  the  Recorder 
has  or  has  not  jurisdiction;  but  I  hold  that,  even  if 
he  has,  a  party  is  not  to  lie  in  goal  until  the  next 
sessions  to  make  his  application.     It  is  his  right  to 
come  here  to  seek  for  his  discharge  from  illegal  cus- 
tody.    I,   therefore,  make  absolute  the  conditional 
order. 

It  was  then  consented  that  the  applicant,  without 
any  writ  issuing,  be  discharged,  he  not  to  bring  any 
action,  and  Livingston  to  abandon  his  decree,  the 
applicant  not  getting  costs. 


Court  of  Common  $Iea*. 

C  Reported  by  J.  Field  Johnston,  E»q.t  Barrister -*t-LawO 

Tuelwall  v.  Yklvebtok — Mat/,  1,  2,  3,  5,  1862. 

The  doctrine  of  foreign  law — Construction  of 19  Oeo. 
2,  c.  13 — Collateral  Findings. 

Upon  the  trial  of  an  issue  whether  or  not  goods  had 
been  supplied  to  the  defendant's  wife,  evidence  was 
given  of  the  fact  of  a  Scotch  marriage,  and  conflict- 
ing professional  evidence  upon  the  Scotch  Law  of 
marriage.  Held,  that  the  judge  was  right  in  leav- 
ing the  entire  question  as  a  question  of  fact  to  the 
jury,  and  that  he  ought  not  to  have  decided  the  law 
of  Scotland  in  those  respects  in  which  the  profes- 
sional witnesses  differed;  nor  to  have  applied  it  to 
the  facts  of  the  case  in  those  respects  in  which  they 
agreed  so  as  to  give  the  jury  a  direction. 

JJpon  the  question  of  the  validity  of  an  Irish  mar- 
riage  which  again  depended  upon .  the  question  of 
the  defendant's  religion,  during  the  twelve  months 
immediately  preceding  its  celebration,  it  was  proved 
that  the  defendant  was  born  and  brought  up  a  Pro- 
testanL  Held,  per  Monahan,  C.  J.,  that  occasional 
attendances  at  places  oj  Roman  Catholic  worship* 
and  statements  respecting  his  own  religious  belief 
made  by  him  in  private  conversations,  the  whole  of 
which  occurred  within  the  Uoelve  months,  together 
with  the  representations  of  himself  given  by  him  to 
the  officiating  priest,  at  the  time  of  the  ceremony, 
were  evidence  from  which  a  jury  might  infer  that 
he  had  been  a  Roman  Catholic  throughout  the 
twelve  months. 

And,  per  Keogh  and  Christian,  J.  J.,  that  Hie  above 
constituted  no  evidence  to  go  to  a  jury,  and  that  the 
judge  ought  to  have  directed  them  that  the  defendant 
had  not  ceased  to  be  a  Protestant. 
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The  19  Geo.  2,  c  13,  m  common  with  the  penal  code* 
generally i  regarded  men  theologically  as  weU  as 
politically*  and  by  the  designation  Protestant  meant 
a  person  who  did  not  believe  in  the  doctrines  of  the 
Roman  Catholic  religion*  per  Monahan*  C.  J. 
The  19  Geo.  2,  c.  13,  in  common  with  the  penal  code, 
generally*  regarded  men  politically  and  not  theolo- 
gically* and  by  the  designation  Protestant  meant  a 
legal  Protestant  or  one  born  and  brought  up  a  Pro- 
testant* or  who*  having  been- born  and  brought  up  a 
Roman  Catholic*  had  filed  a  certificate  of  confer  - 
mity*  and  by  the  description  oj  one  "who  hath  pro- 
fessed himself  to  be  a  Protestant^  it  meant  a  Ro- 
man Catholic  who  had  not  filed  a  certificate  of  con- 
formity, but  by  some  open  and  unequivocal  religious 
act  had  demonstrated  his  non-adherence  to  the  tenets 
of  the  Roman  Catholic  Churchy  per  Keogh  and 
Christian,  J.  J. 
The  jury  returned  as  their  verdict  that  they  found  a 
valid  marriage  had  taken  place  in  Scotland  between 
the  defendant  and  his  alleged  wife*  and  that  they 
also  found  a  valid  marriage  had  been  celebrated 
between  the  same  parties  in  Ireland*  and  the  judge 
entered  these  findings  upon  the  record.     Held,  per 
Monahan,  C,  J.*  that  in  the  event  of  all  the  excep- 
tions which  related  to  the  former  of  these  marriages 
being  over-ruled*  and  any  of  the  rest  allowed*  the 
plaintiff  would  be  entitled  to  retain  his  verdict 
Ana\  per  Christian*  J.,  that  the  judge  ought  not  to 
have  inserted  these  findings  upon  the  record*  and 
that  the  court,  ignoring  their  existence  upon  the  ar- 
gument of  the  bill  of  exceptions*  was  bound  to  award 
a  venire  de  novo  in  the  event  of  any  oj  the  excep- 
tions being  allowed. 
The  action  bad  been  broogbt  to  recover  a  snm  of 
money  alleged  to  be  due  from  the  defendant  to  the 
plaintiff  on  account  of  furniture,  board,  lodging,  and 
necessaries  supplied  to  the  defendant's  wife.    The  de- 
fences to  the  various  counts  were  simple  traverses, 
and  the  issues  were  in  the  terms  of  the  defences.    The 
substantial  question  was  whether  the  lady  to  whom 
the  necessaries  had  been  supplied  was  the  wife  of  the 
defendant     At  the  trial  before  Monahan,  0.  J.,  at 
the  Hilary  After-Sittings,  1861,  there  was  evidence 
given  of  two  ceremonies,  the  one  performed  between 
the  parties  themselves  in  Scotland,  in   April,  1857* 
the  other  celebrated  by  a  Roman  Catholic  priest,  in 
Ireland,  on  the  15th  of  August  in  the  same  year. 
The  Chief  Justice  told  the  jury  that  in  order  to  find 
a  verdict  for  the  plaintiff,   they  must  first  ascer- 
tain  that  a  valid  ceremony  of  marriage  had  been 
performed  between  the  defendant  and  Maria  The- 
resa Yelverton   otherwise  Longwoith,  the  lady  to 
whom  the  plaintiff  had  supplied  the  necessaries  in 
Scotland ;  or  that  they  must  ascertain  that  a  valid 
ceremony  of  marriage  between  the  parties  had  been 
performed  in  Ireland.    In  regard  to  the  latter  he  told 
them  that  it  appearing  by  the  evidence  that  the  de- 
fendant was  born  and  brought  up  a  Protestant,  he 
was  piesumed  to  continue  such  and  therefore  that  in 
order  to  their  findiug  the  Irish  ceremony  to  be  a  valid 
marriage,  they  must  first  be  satisfied  that  more  than 
twelve  months  before  it  he  had  changed  his  religion, 
and  continued  to  be  a  Roman  Catholic  during  the 
twelve  months  and  tlint  if  he  professed  himself  a  Pro- 


testant within  the  twelve  months,  the  marriage  would 
be  null  and  void;  and  the  profession  of  Protestantism 
he  defined  to  be  the  doing  of  any  unequivocal  reli- 
gious act  inconsistent  with  being  of  a  different  religion. 
The  law  of  Scotland  on  the  subject  of  marriage  as 
well  as  the  fact  of  the  alleged  Scotch  marriage,  the 
judge  left  to  the  jury,  there  having  been  profes- 
sional evidence  of  a  conflicting  character  given  at  the 
trial;  and  he  farther  told  them  that  if  they  found  the 
fact  of  the  alleged  Scotch  marriage,  they  need  give 
themselves  no  farther  trouble  in  relation  to  the  cere- 
mony performed  in  Ireland.  The  jury  returned  as 
their  verdict  that  they  found  a  valid  marriage  had 
been  contracted  between  the  parties  in  Scotland  and 
that  they  also  found  the  ceremony  in  Ireland  to 
constitute  a  valid  ceremony  of  marriage.  The  de- 
fendant tendered  the  five  following  exceptions  to 
the  charge,  1,  That  upon  the  contradictory  evi- 
dence given  at  the  trial  the  judge  should  have  deter- 
mined the  Scotch  law  himself,  and  should  have  told 
the  jury  that  under  the  circumstances  of  the  ceremony 
no  person  having  been  present,  and  it  not  having  been 
evidenced  by  any  writing,  nor  performed  with  the  in- 
tention of  fully  and  completely  perfecting  the  relation 
of  husband  and  wife,  such  a  ceremony  did  not  con- 
stitute a  valid  marriage.  2,  That  the  judge  should 
have  told  the  jury  that,  as  it  appeared  by  the  evi- 
dence of  Theresa  Yelverton  herself;  that  at  the  time 
of  and  after  the  alleged  mutual  acknowledgment,  said 
Theresa  Yelverton  considered  herself  his  wife  by  the 
law  of  Scotland,  but  not  in  fact,  as  she  bad  scruples 
of  a  religious  nature — he  insisting  on  the  rights  of  a 
husband  which  she  would  not  allow,  until  a  farther 
ceremony  by  a  Roman  Catholic  clergyman — aucfa  al- 
leged mutual  acknowledgment  did  not  constitute  a 
valid  marriage.  3,  Because  the  defendant  required 
the  judge  to  tell  the  jury  that  to  constitute  a  cere- 
;  mony  of  marriage  celebrated  in  Ireland  by  a  Roman 
'  Catholic  priest,  it  was  necessary  that  both  parties  for 
twelve  months  previous  to  such  ceremony  should  have 
uniformly,  uninterruptedly  and  publicly  professed  the 
Roman  Catholic  religion,  and  as  there  was  no  evi- 
dence of  such  profession  by  the  defendant,  the  cere- 
mony alleged  to  have  been  performed  by  the  Rev. 
Mr.  Mooney,  between  the  parties  did  not  constitute  a 
valid  marriage,  which  he  refused  to  do,  and  left  the 
'  case  to  the  jury.  4,  Because  the  defendant  re- 
|  quired  the  judge  to  tell  the  jury  that  if  they  believed 
that  within  twelve  months  previous  to  the  ceremony 
performed  by  the  Rev.  Mr.  Mooney,  the  defendant  at- 
tended Divine  worship  in  the  Protestant  Episcopalian 
Church  in  Scotland,  and  in  the  Established  Church  of 
England  and  Ireland  in  Ireland,  and  that  he  did  so 
as  a  professing  Protestant,  then  such  ceremony  did 
not  constitute  a  valid  marriage,  which  he  refused  to 
do,  and  left  the  case  to  the  jury.  5,  Because  the 
judge  told  the  jury  that  the  profession  of  Protestant- 
ism was  the  doing  of  any  unequivocal  religious  act 
inconsistent  with  being  a  Roman  Catholic;  whereas, 
he  should  have  told  them.that  if  the  party  whose  re- 
ligion was  inquired  into  had  held  himself  ont  by  word 
or  act  to  others  as  a  Protestant  within  twelve  months 
before  the  celebration  of  the  matrimonial  ceremony  by 
a  Roman  Catholic  priest,  such  paity  was  a  professing 
Protestant  within  the  meaning  oM9  Geo.  2,  c  13, 
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H.P.Jellett  (with  him  J.  T.  BaU,Q.C.)  in  support  of 
the  exceptions.-— The  questions  upon  these  exceptions 
concern  the  validity  ot  the  two  marriages.  I  begin 
with  the  first  of  them  which,  together  with  the  second, 
is  pointed  to  the  Scotch  marriage.  Mrs.  Yelvcrton 
gave  the  following  evidence  on  this  part  of  the  case : 
that  during  an  interview  between  her  and  the  defend- 
ant iu  Edinburgh  tho  latter  took  from  a  side- table  a 
small  prayer  book  and  read  through  the  marriage 
service  and  directed  her  to  read  it  also;  that  no  wit 
ness  was  present ;  that  she  then  opened  a  door  and 
said  to  Miss  M'Farland,  with  whom  she  lived,  "  we 
have  married  each  other;9'  that  upon  this  he  wanted 
them  to  go  to  some  hotel  in  Loch  Lomond  and  live  as 
man  and  wife,  and  said  if  they  acknowledged  themselves 
as  such  before  the  owner  of  the  hotel  it  would  be  suf- 
ficient; that  she  refused  to  do  so,  and  would  not 
allow  him  to  have  the  rights  of  a  husband  without  a 
religious  ceremony;  that  she  considered  herself  bound 
to  him  by  the  law  of  Scotland ;  that  her  conduct  in 
this  was  actuated  by  the  belief  she  then  entertained, 
but  that  she  would  act  differently  now,  for  she  had 
been  since  informed,  by  Roman  Catholic  priests,  that 
co- habitation,  under  such  circumstances,  would  not  be 
a  mortal  sin.  The  plaintiff  produced  a  Scotch  advo- 
cate who  deposed,  that  consent  alone  constituted  a 
Scotch  marriage;  that  no  ceremony,  no  co- habitation, 
no  witnesses  were  necessary,  and  that  a  series  of  letters 
alone  would  prove  a  marriage,  but  that  the  corres- 
pondence must  proceed  on  the  supposition  of  a  mar- 
riage, and  that  coucubinage  would  not  prove  it;  that 
there  were  three  kinds  of  irregular  marriages  in 
Scotland:  1,  habit  and  repute;  2,  promise  followed 
by  copula;  3,  acknowledgment  per  verba  deprcesenti; 
that  the  last  required/  no  writing  to  substantiate  it, 
and  that  the  refusal  to  co- habit  afterwards  was  not 
evidence  in  disproof;  that  a  ceremony  in  Ireland 
would  be  proof  from  which  a  Scotch  Court  might  infer 
consent  at  some  previous  time,  but  that  a  mere  con- 
sent out  of  Scotland  would  not  be  sufficient.  The 
defendant  produced  an  advocate  who  agreed  with  the 
former,  that  an  intention  to  contract  a  binding  and 
irrevocable  marriage  was  necessary ;  but  stated  that 
there  was  no  such  marriage  in  Scotland  as  marriage 
per  verba  de  prcesenti,  without  one  or  more  witnesses, 
or  else  a  writing  or  written  admission  by  the  parties ; 
that  in  the  absence  of  a  writing  the  presence  of  a  wit- 
ness was  not  merely  evidence,  but  was  essential  to  the 
validity  of  the  marriage;  that  such  a  marriage,  with- 
out one  or  other  of  these  requisites,  had  never  been 
proved,  and  that  Lord  Monboddo  had  mentioned  a 
case  where  an  attempt  to  rely  on  it  in  a  Scotch  court 
had  failed.  The  Lord  Chief  Justice  told  the  jury  that 
he  had  looked  into  the  authorities  referred  to  by  the 
witnesses  and  was  unable  to  come  to  any  conclusion 
on  the  subject;  that  he  did  not  wonder  there  was  a 
difference  between  them ;  that,  on  the  whole,  he  at- 
tached more  weight  to  the  evidence  of  the  plaintiffs 
witness;  that  the  jury  must  themselves  decide  what 
was  the  law  of  Scotland  on  the  subject  of  marriage; 
that  if  they  held  the  refusal  to  cohabit  to  be  evidence 
that  there  was  not  an  intention  on  Mrs.  Yelverton's 
part  to  be  married,  they  should  decide  against  the 
Scotch  marriage;  but  otherwise,  if  they  held  that  this 
refusal  did  not  show  the  absence  of  such  an  intention. 


Now,  I  argue  that  upon  this  conflicting  evidence  the 
judge  was  bound  to  have  himself  decided  the  question 
of  Scotch  law.  So  Lord  Stowell  in  Dalrymple  v. 
Dalrymple  (2  Hag.  Cons.  Cas.  81).  There  the  judge, 
in  a  great  measure,  overruled  the  law  of  Scotland  as 
deposed  to  by  some  of  the  witnesses.  [Christian,  J. 
— There  the  judge  was  judge  of  the  facts  as  well  as 
of  the  law.]  In  Beamish  v.  Beamish  (6  Ir.  Com. 
Law  Rep.  213),  Monaban,  C.J.,  in  giving  judgment, 
refers  to  DalrympU  v.  Dalrymple  as  follows: — 
"  Lord  Stowell,  in  that  case,  thought  that  his  duty 
was  to  ascertain,  as  best  he  could  from  the  materials 
before  him,  what  the  law  of  the  country  was  in  which 
the  alleged  marriage  was  celebrated.  Accordingly, 
he  states,  in  his  judgment,  three  classes  of  authorities 
from  which  he  derives  his  knowledge: — .first,  the 
opinions  of  text- writers  on  the  subject;  secondly,  the 
opinions  of  advocates  and  judge's  examined  as  wit- 
nesses in  the  case  upon  the  question ;  and  thirdly,  the 
authenticated  or  ascertained  adjudication  of  the  tribu- 
nals of  Scotland  upon  these  subjects."  And  the  evi- 
dence of  Sir  Ilay  Campbell  given  in  Dalrymple  v. 
Dalrymple,  at  page  139  of  the  Appendix  to  2  Hag- 
gard's Consistory  Cases  is  quoted  a  little  further  on: — 
"  An  irregular  marriage  may  be  constituted,  or  rather, 
it  may  be  said,  proved  in  various  ways: — first,  by  co- 
habitation as  husband  and  wife  at  bed  and  board,  and 
general  habit  and  repute.  This  has  even  been  sanc- 
tioned by  statute,  and  forms  a  presumption  so  strong 
scarcely  to  be  called  in  question.  Secondly,  by  pro- 
mise de/uturo  and  copula  following  upon  it;  because 
the  engagement,  though  having  a  reference  to  future 
time,  is  supposed  to  be  perfected  by  the  act  of  con- 
summation, and  rendered  a  present  contract,  if  there 
be  no  middle  impediment  to  bar  the  claim.  Thirdly, 
by  formal  acknowledgment  per  verba  de  prcesenti, 
either  in  writing,  or  declared  before  witnesses,  though 
not  in  the  presence  of  a  clergyman ;  but  these  must 
appear  to  have  been  made  with  the  deliberate  inten- 
tion of  living  together  as  husband  and  wife,  and  must 
be  attended  with  personal  intercourse,  if  not  subse- 
quent, at  least  prior."  The  same  principle,  that  when 
the  evidence  of  the  experts  is  in  collision,  the  judge  is 
bound  to  decide  the  law  for  himself  is  involved  in 
Earl  Nelson  v.  Lord  Bridport  (8  Beavan,  527*) 
At  page  537*  Lord  Langdale,  speaking  of  Lord  Sto- 
well in  Dalrymple  v.  Dalrymple^  says : — "  I  under- 
stand him,  not  to  have  considered  any  authority,  opi- 
nion, or  passage  not  distinctly  referred  to  by  tho  wit- 
nesses, and  so  not  to  have  looked  farther  than  he 
considered  the  evidence  to  have  fairly  led,  and  yet,  to 
have  gone  beyond  the  evidence,  in  considering,  for 
himself,  the  effect  of  the  authority  referred  to,  with 
the  view  of  acquiring  for  himself  notions,  by  which  he 
might  be  better  able  to  decide  upon  the  effect  of  the 
varying  or  obscure  testimony  of  the  witnesses; "  and 
at  page  560: — "  I  have  endeavoured,  in  the  consider- 
ation of  this  case,  to  apply  the  principles,  to  which  I 
adverted  in  giving  my  opinion  upon  the  exceptions 
which  related  to  the  admissibility  of  evidence ;  where 
the  testimony  itself  has  appeared  to  require  it,  I  have 
cautiously  referred  to  those  authorities  to  which  I  was 
distinctly  led  by  the  testimony."  The  second  excep- 
tion means  this,  that  where  the  foreign  law  is  not 
contradictorily  laid  down,  the  ju  )ge  ought  to  apply 
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that  la*  to  the  facts  of  tbe  case,  and  as  the  experts 
agreed  here  that  an  intention  to  contract  a  binding  and 
irrevocable  marriage  was  necessary  to  make  the  mar- 
riage, the  judge  should  have  told  the  jury  there  was 
not  evidence  of  a  marriage  so  made,  as  by  the  evidence 
it  appeared  that  Mrs.  Yelverton  did  not  consider  her- 
self the  defendant's  wife.  Her  own  testimony  is  that, 
in  a  conversation,  the  defendant  said  to  her  that  in 
matrimony  the  parties  conferred  the  sacrament  upon 
themselves,  and  that  the  priest  was  only  present  to  see 
that  all  was  right;  while  she  maintained,  on  the  other 
hand,  that  the  priest  conferred  the  sacrament.  And 
iu  a  letter,  written  afterwards,  in  reply  to  one  from 
the  defendant  congratulating  her  on  being  married  to 
Mr.  Shears,  and  produced  at  the  trial,  she  says: — 
**  You  know  you  are,  you  always  have  been  free." 
I  am  aware  that,  at  the  trial,  Mrs.  Yelverton  ex- 
plained this'  to  mean  that  the  world  did  not  know 
what  bad  passed  between  them ;  but  these  facts,  along 
with  those  I  have  before  repeated,  I  iusist  to  be  evi- 
dence that  she  had  no  snch  conscious  intention  at  the 
time  of  the  Scotch  ceremony  as  would  make  a  valid 
marriage.  I  come  now  to  the  third  and  fourth  excep- 
tions, which,  together  with  the  fifth,  concern  the  Irish 
marriage.  The  9th  Wm.  3,  c.  3,  was  tbe  first  of  a 
series  of  statutes.  It  is  no  longer  law,  but  it  was  law 
when  this  19th  Geo.  2,  c  13,  upon  which  the  present 
question  tarns,  was  passed,  and  I  quote  it  to  show 
the  policy  of  all  the  subsequent  acts.  The  first  section 
imposed  severe  disabilities  on  any  Protestant  woman 
who  should  marry  a  man  who  was  not  a  known  Pro- 
testant, and  it  imposed  a  penalty  on  the  priest  who 
should  marry  them.  The  expression  "  known  Pro- 
testant "  is  remarkable,  and  as  evasions  were  likely 
and  became  frequent,  so  the  language  of  the  succeed- 
ing acts  increased  in  stringency.  The  2nd  Anne,  c  6, 
s.  1,  enacted  that  "if  any  person  or  persons  should 
seduce,  persuade,  or  pervert  any  person  or  persons 
professing  the  Protestant  religion  to  renounce,  forsake, 
or  abjure  the  same  and  to  profess  the  Popish  religion," 
both  the  seducer  and  the  convert  should  incur  the 
penalty  of  praemunire.  Tho  6th  Anne,  c  16,  p.  6, 
provided  that  if  any  Popish  priest  celebrated  matri- 
mony between  two  persons,  knowing  at  the  time  that 
either  of  them  was  of  the  Protestant  religion,  he 
should  suffer  the  penalties  and  forfeitures  of  a  Popish 
regular.  The  8th  Anne,  c  3,  s.  26,  required  the 
priest  so  celebrating  to  produce  and  prove  a  certificate, 
under  the  hand  and  seal  of  the  parish  minister,  that 
the  party  was  not  of  the  Protestant  religion,  and  in 
default  of  this  it  concluded  him  to  have  known  what 
be  was  and  to  have  incurred  the  penalties  of  the  last 
statute.  Next  came  the  12th  Geo.  1,  c  3,  which 
commences  thus — "  Whereas  clandestine  marriages 
are,  for  the  most  part,  celebrated  by  Popish  priests 
and  degraded  clergymen,  be  it,  &c,  that  if  any 
Popish  priest,  or  reputed  Popish  priest,  or  person 
pretending  to  be  a  Popish  priest,  or  any  de- 
graded clergyman,  or  any  layman,  pretending  to  be 
a  clergyman  of  the  Church  of  Ireland  as  by  law 
established,  shall,  after,  &c,  celebrate  or  take  upon 
him  to  celebrate,  any  marriage  between  two  Pro- 
testants, or  reputed  Protestants,  or  between  a 
Protestant,  or  repnted  Protestant,  and  a  Papist,  such 
Popish  priest,  &&,  shall  be,  and  is  hereby  declared  to 


be,  guilty  of  felony,  and  shall  suffer  death  as  a  felon, 
without  benefit  of  the  clergy,  or  of  the  statute,"  I 
shall  now  read  the  1st  section  of  the  19  Geo.  2,  c. 
13,  by  which  this  Irish  marriage  stands  or  falls-* 
"  Whereas  the  laws  now  in  being  to  prevent  Popish 
priests  from  celebrating  marriages  between  Protestant 
and  Protestant,  or  between  Protestant  and  Papist, 
have  hitherto  been  found  ineffectual:  for  remedy 
whereof  be  it  enacted,  &c — that  every  marriage  thai 
shall  be  celebrated  after  the  1st  May,  1746,  between 
a  Papist  and  any  person  who  hath  been,  or  bath  pro- 
fessed him  or  herself  to  be,  a  Protestant,  at  any  time 
within  twelve  months  before  snch  celebration  of  mar- 
riage, or  between  two  Protestants,  if  celebrated  by  a  Pt- 
pish  priest,  shall  be,  and  is  hereby  declared  absolutely 
null  and  void  to  all  intents  and  purposes,  without  any 
process,  judgment,  or  sentence  of  law  whatsoever." 
The  23  Geo.  2,  c  10,  s.  3,  preserves  the  consequence 
of  felony  in  the  priest,  notwithstanding  the  nullity  of 
the  marriage.  I  have  now  gone  through  the  penal 
code  so  far  as  it  applies  in  the  present  argument. 
Thus,  tbe  Acts  becoming  gradually  more  stringent, 
this  1 9  Geo.  2,  c.  1 3,  made  anything  done  by  the 
Protestant  within  twelve  months  before,  enough,  if 
public,  to  render  the  marriage  void.  In  Kirwan  v. 
Kirwan  (Batty,  712)),  the  question  left  to  the  jory 
was,  if,  at  any  time  within  the  twelve  months,  the 
man  had  professed  himself  a  Protestant.  What  is 
the  evidence  of  the  religion  of  Major  Yelverton?  I 
take  for  granted  yon  will  assume  his  parents  were 
both  members  of  the  Established  Church.  Archdea- 
con Knox  deposed  that  he  knew  him  since  he  was 
a  boy;  that  he  then  went  to  his  father's  parish 
church;  that  he  afterwards  went  to  church;  tint 
after  his  brother's  marriage  in  1857,  be  saw  him 
in  the  church  at  Belleisle  during  Divine  Service.  Cap- 
tain Dwyer  swore  to  seeing  him  in  the  same  church 
twelve  years  ago,  and  likewise  in  1857.  This  evi- 
dence is  all  one  way.  There  is  no  necessity  here 
to  apply  the  test  by  what  means  a  member  of  one 
church  becomes  a  member  of  another  church.  Kirwan 
v.  Kirwan,  which  will  be  relied  on  by  the  plaintiff, 
is  .inapplicable,  because,  from  his  early  years,  Major 
Yelverton  was  a  professing  Protestant.  Kirwan  was 
born  a  Roman  Catholic,  baptized  a  Roman  Catho- 
lic, educated  a  Roman  Catholic,  attended,  in  his 
mature  years,  a  Roman  Catholic  place  of  worship. 
[Keogh,  J. — If  the  presumption  be  that  Yelverton 
was  a  Protestant,  what  need  to  be  insisting  on 
acts  proving  he  was  one?  ]  Because  conversa- 
tions of  a  contrary  tendency  are  relied  on  upon  the 
other  side,  and  it  was  to  meet  this  that  we  relied  on 
these  acts.  The  Lord  Chief  Justice  said  there  was 
little  dispute  as  to  the  facts  in  tho  Killowen  Chapel, 
and  that  the  only  question  was,  whether  within  twelve 
1  months  previous  Yelverton  had  professed  himself  to 
be  a  Roman  Catholic  We  insist  he  should  have 
told  the  jury  the  Irish  marriage  was  void;  and  our 
fourth  exception  is,  that  he  should  have  told  them 
that  if  Yelverton  had  appeared  in  Church  as  a  pro- 
fessing Protestant  within  the  twelve  months,  the 
marriage  was  void.  [Monahan,  C.J. — What  was 
intended  by  the  charge  was  this,  that  the  jury  must 
be  satisfied  that  more  than  twelve  months  before  tbe 
marriage  Yelverton  had  become  a  Roman  Catholic, 


THE  IRISH  JURIST. 


35t 


and  that  any  unequivocal  act  to  the  contrary,  in 
the  way  of  a  Protestant  profession  within  the  twelve 
months,  wonld  be  sufficient  to  disprove  such  change. 
Christian,  J. — I  understand  the  charge  as  the  Lord 
Chief  Justice  has  now  put  it,  that  he  first  left 
it  to  the  jury  to  say  whether  Yelverton  had  changed 
his  religion  more  than  twelve  months  before,  and  that 
he  told  them  if  they  were  satisfied  of  that,  they  must 
then  consider  if  he  had  done  anything  inconsistent 
with  that  profession  within  the  twelve  months.]  Pro- 
testant includes  everything  in  the  realm  not  Roman 
Catholic.  The  profession  must  be  uniform,  con- 
tinuous, without  any  break;  a  single  inconsistent 
act  is  sufficient  to  avoid  the  marriage.  We  have  evi- 
dence that  in  Malta  there  are  Roman  Catholic  places 
of  worship,  where  Major  Yelverton  might  have  gone, 
but  went  to  the  Protestant  places  instead.  [Chris- 
tian J. — Why,  if,  as  yon  now  contend,  there  was  no 
evidence  of  Yelverton  having  ever  become  a  Roman 
Catholic  previous  to  a  twelvemonth  before  the  mar- 
riage, did  you  not  ask  the  Lord  Chief  Justice  to  tell 
the  jury  so?]  I  think  we  did,  in  tendering  this  third 
exception.  [Christian,  J. — My  difficulty  is  to  find 
any  evidence  at  all  of  Yelverton  having  changed  his 
religion,  if  he  ever  did  so,  twelve  months  previously.] 
It  is  proved  that  he  attended  Protestant  service  on 
board  the  "  Transit,"  and  at  Alderney,  and  that  he 
read  the  service  in  the  Windmill  Camp  in  the  Cri- 
mea- The  chief  evidence  to  the  contrary  of  this  is 
Mi*s.  Yelverton's.  He  returned  to  Edinburgh  in 
October,  1856,  and  she  did  not  return  till  the  follow- 
ing February,  and  therefore  she  cannot  give  evidence 
of  his  profession  of  religion  in  the  interval.  Her  evi- 
dence amounts  to  this,  that  the  defendant  went  to 
Mass  with  her  at  Warrenpoint;  that  he  told  her  he  be- 
lieved the  doctrines  of  the  Church  of  Rome,  but  did- 
not  practise  them ;  that  he  was  in  the  habit  of  making 
fun  of  the  Protestant  religion ;  that  he  said  part  of 
his  family  were  Catholics,  and  that  he  had  been  ori- 
ginally a  Protestant;  that  she  believed  he  was  a  Ro- 
man Catholic,  but  never  knew  him  to  go  to  confession. 
In  a  letter  of  hers,  bearing  date  the  10th  July,  1857, 
occurs  this  sentence — "  If  safety  is  what  yon  want, 
what  I  suggest  is  merely  the  same  as  being  at  Mass 
making  you  a  Catholic"  This  shows  her  own  view 
of  the  worth  of  that  attendance.  Miss  M(Farland 
deposed  that  in  conversations  upon  religious  subjects 
Yelverton  always  leaned  towards  Catholicity.  The 
evidence  of  the  priest  at  Kill o wen  is  this,  that  the 
defendant  said,  "  I  am  not  a  Roman  Catholic,"  upon 
which  Mrs.  Yelverton  said,  "  He  does  not  know  his 
own  mind;  he  is  not  yet  confirmed;"  that  being 
asked  what  he  was,  he  said,  *  I  am  a  Protestant 
Catholic"  By  the  19  Geo.  2,  c  13,  I  contend  there 
needed  to  have  been  a  uniform,  public  profession  of 
the  Roman  Catholic  religion  by  both  the  parties  for 
twelve  months.  [Ball,  J. — Any  authority  for  that? 
Monahan>  C.J. — Suppose  a  person  to  openly  profess 
himself  a  Roman  Catholic,  and  then  for  twelve  months 
to'  shut  himself  up  in  a  loom,  and  let  no  one  ever  see 
him,  and  at  the  end  of  the  twelve  months  to  be  mar- 
ried by  a  priest,  would  that  be  a  valid  marriage?]  I 
think  it  would.  [Afonahan,  C.J. — Assuming  the 
man  was  a  Roman  Catholic,  where  is  the  authority 
for  saying  that  the  question  of  what  he  did  to  contra- 


dict that  profession  is  not  a  question  for  the  jury? 
Ball,  •/. — Do  you  say,  if  proved  a  Roman  Catholic 
thirteen  months  before,  there  must  be  positive  evi- 
dence of  a  continued  uninterrupted  profession  for  the 
twelve  months?]  That  is  not  this  case.  I  cannot 
deal  with  theories.  [Ball,  J. — I  want  to  test  your 
argument  by  the  question.]  The  meaning  of  an  ex- 
ception calling  on  the  judge  to  tell  the  jury  there  is 
no  evidence  to  go  to  them,  is  considered  in  Avery  v. 
Bowden  (6  EL  &  BL,  973,  974).  Pollock,  C.B., 
says,  "  Even  in  the  case  of  a  bill  of  exceptions,  the 
evidence  ought  to  be  such  as  to  support  the  issue, 
and  not  merely  such  as  to  suggest  a  conjecture." 
And  Lord  Tenterden  is  quoted  by  Cresswell,  J.,  in 
the  same  case,  as  having  said,  that  "  If  the  evidence 
was  such  that  the  jury  could  conjecture  only,  but  not 
judge,  it  onght  not  to  go  to  the  jury;  that  the  onus 
was  on  the  party  offering  the  evidence,  and  that  he, 
if  he  offered  only  evidence  consistent  with  either  sup- 
position of  fact,  was  not  entitled  to  have  it  put  to 
the  jury."  In  M'Makon  v.  Lennard  (6  H.  of  L., 
993),  this  is  referred  to,  and  called  a  reasonable  rule. 
[Christian  J. — The  proposition  you  contend  for,  is, 
I  think,  contained  in  WheeUon  v.  Hardisty  (8  El.  & 
BI.,  232),  and  has  been  laid  down  in  many  cases,  viz., 
that  the  judge  should  be  satisfied  in  his  own  mind 
that  there  is  what  reasonable  men  would  hold  to  be 
evidence.]  O'Connor  v.  M%Cann  (Mil ward's  Re- 
ports, 204)  decided  what  constituted  a  profession  of 
Protestantism,  the  person  having  been  born  a  Roman 
Catholic  In  this  case  a  reference  is  made  to  Bruc*  v. 
Burke  (2  Add.  47 1 ).  The  profession  of  Protestantism 
is  for  the  most  part  of  a  negative  character.  A  large 
class  of  persons  exists  of  whose  religion  it  would  be 
difficult  to  give  any  positive  evidence  further  than 
that  they  are  not  professing  Roman  Catholics.  Prove 
that  Yelverton  had  changed  his  religion,  and  become 
a  Roman  Catholic,  he  having  been  born  a  Protestant, 
and  then  the  charge  of  the  Lord  Chief  Justice  is  per- 
fectly right,  being  founded  on  the  decision  in  Kirwan 
v.  Kirwan.  There  the  party  was  born  a  Romau 
Catholic,  and  the  onus  of  proof  was  the  other  way. 
I  do  not  read  the  judge's  charge  as  assuming  Yelver- 
ton had  become  a  Roman  Catholic  [Christian,  J. — 
That  question  he  left  to  the  jury ,  to  say  whether  he 
had  or  not.  Keogh,  J. — It  will  be  said  on  the  other 
side  that  upon  your  exceptions  it  is  not  open  to  you  to 
say  there  was  no  evidence  of  Yelverton  having  be- 
come a  Roman  Catholic,  because  you  did  not  ask  the 
Lord  Chief  Justice  to  say  that  to  the  jury.  Christian, 
J. — It  is  not  open  to  you  upon  the  fourth  exception- 
it  may  be  on  the  third.]  If  I  succeed  on  one  exception, 
and  only  one,  there  must  be  a  venire  de  novo.  The  ver- 
dict of  the  jury  is  no  part  of  the  bill  of  exceptions.— 
Lord  Trimlestown  v.  Kemtnis  (9  Clark  &  Finnelly, 
749)*  The  Househill  Coal  and  Iron  Company  v. 
Neilson  (9  Clark  &  Finnelly,  788),  lays  down  that 
if,  upon  a  bill  of  exceptions  to  the  judge's  charge  to 
the  jury,  the  superior  court  see  that  there  was  a  . 
misdirection  calculated  to  mislead  the  jury  in  their 
verdict,  the  court  has  no  discretion,  but  must  allow  the 
exception  and  direct  a  new  trial,  even  though  the 
verdict  may  be  right.  So,  in  M'Mahon  v.  Lennard 
(6  H.  of  L.,  1006),  Lord  Cranworth  says  that,  "  If 
you  can  show  that  one  exception  out  of  one  hundred 
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is  good,  there  mast  be  a  venire  de  novo."  With 
these  two  propositions  I  conclude — first,  some  or  all 
of  these  exceptions  ought  to  be  allowed;  secondly, 
if  any  one  of  them  is  allowed,  there  most  be  a  venire 
de  novo. 

John  F.  Toumsend  (with  him  James  Whiteside, 
Q.C.)  contra. — I  shall  deal  with  the  two  marriages  dis- 
tinctly, entertaining  no  intention  of  giving  up  the  Irish 
marriage,  for  it  alone,  if  good,  will  sustain  this  ver- 
dict The  Scotch  marriage  was  a  question  of  foreign 
law,  as  in  Dalrymple  v.  Dalrymple,  and  therefore  was 
a  question  of  fact  for  the  jury.  It  is  said  the  judge 
should  have  looked  into  and  compared  the  cases  re- 
ferred to  by  the  experts.  I  submit  that  this  is  what 
he  did,  and  no  exception  was  taken  at  the  time.  In 
Dalrymple  v.  Dalrymple,  as  Christian,  J.,  has  ob- 
served, the  judge  was  judge  of  the  facts  as  well  as  of 
the  law.  In  Earl  Nelson  v.  Lord  Bridport,  no 
such  rule  was  laid  down  as  is  here  contended  for.  In 
The  Sussex  Peerage  (11  Clark  &  Fin.  85)  an  oppo- 
site rule  is  laid  down,  that  a  professional  or  official 
witness,  giving  evidence  as  to  foreign  law,  may  refer 
to  foreign  law  books  to  refresh  his  memory  or  to  cor- 
rect or  confirm  his  opinion;  but  the  law  itself  must  be 
taken  from  his  evidence.  M'Cormick  v.  Garnett  (6 
De  Gex.  M'N.  &  G.  278)  goes  to  this,  that  "  a  ques- 
tion of  foreign  law,  being  one  of  fact,  must  be  decided 
in  each  cause  on  evidence  adduced  in  it,  and  not  by  a 
decision  or  on  evidence  adduced  in  another  case  al- 
though similarly  circumstanced.'9  A  writing  is  not 
necessary  to  the  validity  of  a  Scotch  marriage — Hog* 
ganr.  Craigie  (M'Clean  &  Rob.  965);  Honyman  v. 
Campbell  (2  Dow.  &  CL  265).  \Monahan,  C.J.— 
I  looked  into  the  cases  referred  to  by  the  Scotch  advo- 
cates, and  came  to  the  conclusion  that  they  left  it  a 
very  moot  and  unsettled  point,  but  I  inclined  to  thiuk 
the  writing  was  not  necessary,  and  was  confirmed  in 
that  opinion  by  the  answer  given  by  the  defendant's 
witness,  Mr.  Patterson,  to  a  question  put  by  myself.] 
Upon  the  second  exception  I  refer  to  Swinburne  on 
Espousals,  section  4.  Upon  this  was  founded  Dal- 
rymple v.  Dalrymple.  The  marginal  note  in  Dell  v. 
Graham  (13  Moore's  P.  C.  Cas.  242,)  runs  thus, 
44  Held,  that  the  marriage  (a  Scotch  marriage)  was 
valid  by  the  lex  loci  contractus,  there  being  reasonable 
evidence  of  the  intention  of  the  parties  to  contract 
ipsum  matrimoniutn;  and  further,  that  as. there  was 
a  mutual  declaration  of  present  marriage,  it  was  im- 
material whether  the  man  had  some  other  motive  be- 
side marriage; "  and  in  giving  judgment  Lord  Cran- 
worth  says,  "  the  circumstance  of  their  not  cohabiting 
together  in  the  ordinary  mode  is  immaterial.  Un- 
questionably if  there  had  been  a  reasonable  doubt  as 
to  the  ipsum  matrimomum,  it  would  have  been  to  be 
taken  into  account,  but  we  do  not  thiuk  it  outweighs 
the  other  circumstances.  What  may  have  been  the 
motives  which  animated  the  appellant  on  this  occasion 
we  cannot  conceive;  but  there  might  be  motives  which 
would  make  him  wish  to  marry,  and  yet  keep  the  fact 
concealed  from  the  public;  but  what  these  motives 
were  is  immaterial,  if  it  be  the  fact  that  he  did  actually 
contract  matrimony  with  the  respondent."  And  now 
the  first  of  these  exceptions  relating  to  the  Irish  mar- 
riage is  too  large,  for  it  would  embrace  born  Roman 
Catholics  as  well  as  converts;  and  it  would  also  em- 


brace the  case  of  a  Hindoo  baptized,  and  then  becom- 
ing married,  against  which  I  see  no  objection.  SUad- 
man  v.  PoweU  (1  Addams,  pp.  58,  65)  proves  that 
it  is  not  necessary  in  all  cases  to  show  twelve  months* 
open  profession,  for  that  the  presumption  may  be  in 
favour  of  the  party  being  of  such  a  religion.  So 
Bruce  v.  Burke  already  cited.  There  b  no  definition 
of  what  is  a  profession  of  Protestantism  in  any  of  the 
statutes  quoted  on  the  other  side.  In  ButUr  v. 
Mountgarret  (7  Ho.  of  L.  647)  it  is  laid  down  that 
an  exception  must  be  proved  in  the  exact  words  in 
which  it  is  taken.  [Christian,  J. — Give  me  any 
evidence  that  at  any  time,  as  early  as  1856,  Yelver- 
ton  had  become  a  Roman  Catholic]  The  conversa- 
tions between  him  and  Mrs.  Yelverton  in  which  he 
stated  he  had  become  one.  There  is  no  exception  here 
such  as  is  sought  to  be  argued.  Avery  v.  Bowden  was 
reserved  by  consent,  and  therefore  does  not  apply  to 
this,  which  is  the  case  of  a  bill  of  exceptions.  Kir- 
wan  v.  Kirwan  defined  a  profession  of  Protestantism 
to  be  the  doing  any  unequivocal  religious  act  incon- 
sistent with  being  a  Roman  Catholic 

James  Whiteside,  Q.C. — The  evidence  of  Mrs. 
Yelverton  to  prove  a  contract  is  infinitely  more  pre- 
cise than  that  to  be  found  in  any  of  the  cases  referred 
to,  for  the  words  were  the  words  of  our  prayer-book. 
There  is  no  authority  for  the  proposition  that  because 
there  was  a  conflict  of  evidence  the  judge  was  bound 
to  decide  the  question  of  Scotch  law  himself;  nor  to 
the  present  moment  do  I  know  what  the  Scotch  ex- 
ceptions mean.  The  general  rule  is  admitted,  but 
some  distinction  insisted  on  in  opposition  to  what  b 
'  laid  down  in  all  the  cases  and  by  the  House  of  Lords. 
!  I  never  knew  a  case  in  wnich  there  was  not  a  conflict 
of  testimony,  and  what  will  you  do  with  it?  Why, 
!  send  it  to  the  jury.  There  is  a  great  distinction  be- 
,  tween  exceptions  to  a  charge  and  exceptions  to  evi- 
dence. Three  times  over  the  judge  told  the  jury  they 
need  not  find  the  Irish  marriage  if  they  found  the 
Scotch  marriage.  The  law  of  Scotch  marriages  and 
the  fact  of  a  Scotch  marriage  were  both  left  to  the 
jury,  and  in  no  other  way  could  the  question  have 
been  left  to  them.  In  Huber  v.  Steiner  (2  Scott* 
326),  Tindal,  C.J.,  delivering  the  judgment  of  the 
court  says  "  the  distinction  between  that  part  of  the 
I  law  of  the  foreign  country  where  a  personal  contract 
is  made,  which  is  adopted,  and  that  which  is  net 
adopted  by  our  English  courts  of  law,  is  well  known 
and  established,  viz. — that  so  much  of  the  law  as  af- 
fects the  rights  and  merit  of  the  contract,  all  that  re- 
lates ad  litis  decisional  is  adopted  from  the  foreign 
country;  so  much  of  the  law  as  affects  the  remedy 
only,  all  that  relates  ad  litis  ordinationem  is  taken 
from  the  lex  loci  of  that  country  where  the  action  is 
brought"  Bain  v.  Whitehaven  and  Fumesss  Junc- 
tion Railway  Company  (3  Ho.  of  Lords,  1);  is  an 
authority  on  both  points,  the  proof  of  foreign  law,  and 
the  construction  of  the  bill  of  exceptions.  In  Corry  v. 
Cremorne,  I  was  myself  counsel,  and  the  Lord  Chan- 
cellor held  that  the  Scotch  marriage  was  to  be  proved 
by  the  evidence  of  an  advocate.  The  law  of  Scotland 
on  marriage  will  be  found  iaAPAdam  v.  Walker  (1 
Dow.  148).  In  Honyman  v.  Campbell,  (2  Dow.  6 
Clark,  281),  upon  appeal  to  the  House  Of  Lords  the 
Chancellor  says,  "  a  promise,  like  all  other  facts,  may 
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be  proved  by  direct  evidence,  or  by  circumstances.   It 
may  be  proved  by  witnesses  who  heard  it  given,  or 
by  writing;  bat  a  promise  may  be  proved  without 
these  things*     It  may  be  inferred  from  circumstances 
which  may  be  proved  by  witnesses  or  by  writing." 
In  Beamish  v.  Beamish  (11  Ir.  Com.  Law  Rep.  530) 
WHles,  J.,  speaking  of  the  general  law  of  Western 
Europe  says,  "  Even  if  there  were  no  witnesses  pre- 
sent at  such   a  marriage,  that  created  a  difficulty 
of  proof  only,  and  did  not  affect  its  validity."    The 
defendant's  witness,  Mr.  Patterson,  endeavoured  to 
show  that   this  contract  could  not  be  proved  as 
any  other  contract,   until  the   Lord  Chief  Justice 
asked  him  if  the  husband  died  after  such  a  mar- 
riage, and  a  question  of  inheritance  arose,  would  the 
lady  be  a  witness  to  prove  the  marriage,  and  he  ad- 
mitted that  she  would     It  is  a  waste  of  words  in  a 
court  of  law  to  insist  that  the  judge  must  put  the 
question  to  the  jury  in  a  particular  form.     He  is  not 
bound  so  to  do.     This  first  exception  is  a  criticism  on 
the  evidence,  not  an  objection  to  the  charge.     It  means 
that  the  judge  ought  to  have  done  the  very  thing  he 
ought  not  to  have  done,  viz.,  decide  the  law  of  Scot- 
land.    The  second  exception  runs  thus — that  the 
judge  should  have  told  the  jury  that,  as  it  appeared 
by  the  evidence  of  Theresa  Yelverton  herself,  that  at 
the  time  of  and  after  the  alleged  mutual  acknowledg- 
ment, said  Theresa  Yelverton  considered  herself  his 
wife  by  the  law  of  Scotland,  but  not  in  fact*  as  she 
had  scruples  of  a  religious  nature — he  insisting  on  the 
rights  of  a  husband,  which  she  would  not  allow,  nntil 
a  further  ceremony  by  a  Roman  Catholic  clergyman : 
such  alleged  mutual  acknowledgment  did  not  consti- 
tute a  valid  marriage.     Upon  this  let  me  refer  you  to 
Piers  v.  Piers  (2  Ho.  of  Lords,  371).     There  Lord 
Biougham  says  "  It  is  a  constant  course  with  persons 
who  solemnize  irregular  marriages,  which  though  ir- 
regular, are  perfectly  valid  and  perfectly  legal ;   and 
against  which  nothing  either  of  presumption  or  of 
law,  can  be  alleged,  it  is  a  constant  course  for  them 
afterwards,  needlessly,  superfluously,  and  in  my  opi- 
nion, irregularly,  to  solemnize  what  is  termed  a  regu 
lar  marriage  mi  Jade  ecclesia.    I  say  "  irregularly " 
for  an  obvious  reason,  because  if  the  first  marriage  is 
valid,  the  second  marriage  becomes  an  irregular  mar- 
riage.   The  second  marriage  is  a  mockery;   because, 
for  two  persons  who  are  single  to  marry  is  intelligi- 
ble; but  for  two  persons  who  are  already  married  to 
nftarry  is  a  mockery,  and  I  may  almost  say  a  profana- 
tion of  a  very  solemn  rite  of  the  Church ;   therefore, 
though  I  do  not  consider  that  that  acting  is  at  all  to 
be  commended,  yet  it  is  constantly  had  recourse  to. 
It  is  a  constant  practice  for  persons  in  a  certain  sta- 
tion of  life,  who  make  what  is  commonly  called  a  run- 
away or  irregular  marriage,  afterwards  to  marry  in 
facie  ecclesice,  for  the  purpose  of  quieting  the  scruples 
of  persons  of  nice  conscience,  but  also  for  the  purpose 
of  putting  down  any  public  clamour  that  may  have 
arisen."     So  here  I  say  when  the  Scotch  marriage  is 
proved,  the  Irish  ceremony  becomes  mere  surplusage. 
Here  as  in  similar  cases  it  is  had  recourse  to;  not  to 
validate  the  marriage,  but  to  satisfy  the  scruples  of 
the  woman.     The  defendant  insists  that  when  we  have 
proved  one  marriage,  which  is  not  a  collateral  issue, 
hut  goes  to  the  very  point  of  the  whole  case;  yet  be- 


cause a  fresh  ceremony  is  had  recourse  to,  he  is  to  get 
a  venire  de  novo,  and  upset  this  verdict.   But  the  first 
irregular  marriage  is  not  affected  by  the  proof  or  dis- 
proof of  the  second.     Utile  per  inutile  non  vitiatur. 
2  Coke  upon  Littleton,  227  a,,  Dowdale's  Case  (6 
Rep.  350);  Bac.  Abridgment,  voL  8,  p.   117;    21 
Viner's  Abridgment,  436,  437 ;  Bridges  v.  Saer  (4 
Mod.  Rep.  89)  where  the  plaintiff  prescribed  to  have 
a  common  for  sheep,  and  the  jury  found  he  had  com- 
mon for  sheep  and  also  for  cows;  and  the  verdict  was 
objected  to,  but  it  was  adjudged  for  the  plaintiff. 
Tonkin  v.  Crocker  (2  Lord  Raymond,  865).     These 
authorities  shew  that  surplusage  in  a  verdict  does  not 
upset  or  vitiate  it.     [Keogh,  «7. — If  we  are  to  reject 
one  finding,  why  not  the  other  as  well?]     Because 
the  one  is  surplusage,  the  other  is  not     The  second 
marriage  is  not  the  subject  of  an  exception  at  all ;  be- 
cause the  finding  it  is  irregular.     Sir  Rowland  Hey- 
warcTs  Case  (3  Dyer,  372  a.);  The  King  v.   Wara\ 
(6  Nev.  &  Man.  38) ;  Palmer  v.  Gooden  (8  Mee.  & 
Wei.  890);  White  v.  Sharp  (12  Mee.  &  YVeL  712); 
Duke  v.  Forbes  (1  Exchequer,  356)  all  go  to  estab- 
lish that  pleading,  finding  and  verdict  may  all  be  sur- 
plusage; and  on  that  ground  be  rejected.     [Monahan, 
C.  J. — No  doubt  surplusage  may  be  rejected,  the 
question  is  whether  collateral  findings  are  surplusage.] 
A  counsel  is  not  entitled  to  tell  the  judge  to  say 
certain  words  to  the  jury,  provided  he   substantially 
leaves  the  proper  questions  to  them.      Upon  this 
ground  all  the  exceptions  are  bad.     In  Ball  v.  Man' 
nin  (S.  &  B.,  461),  Lord  Tenterdeu  says,  "  if  the 
counsel  mean  to  object  to  the  direction  of  the  learned 
judge,  that  it  is  too  vague,  and  so  general  as  to  be 
capable  of  misleading  the  minds  of  those  for  whose 
instruction  and  information  it  was  intended,  he  ought 
distinctly  to  make  that  a  point  of  his  exception,  in 
order  to  give  the  judgo  an  opportunity  of  explaining 
himself  more  fully,  and  explaining  any  incorrect  ex- 
pression that  may  have  fallen  from  him  in  the  course 
of  his  address  to  the  jury."     In  Scanlan  v.  Sceala 
(5  Ir.  L.  K,  158),  this  decision  of  the  House  of  Lords 
is  referred   to  and  acted   upon.    In  Power  v.  St. 
George  (11  Ir.  Law  Rep.,  110),  Lefroy,  B.  says,  "if 
the  judge  in  terms  calls  the  attention  of  the  jury  to 
the  questions  to  be  decided  by  them,  if  the  terms  of 
the  judge's  charge  are  large  enough  to  embrace  them, 
is  the  defendant  eutitled  to  select  a  single  item,  and 
call  on  him  to  put  that  as  a  distinct  question  to  the 
jury?    1  hold  that  he  is  not — totally  denying  the 
right  of  the  defendant,  where  there  was  a  comprehen- 
sive charge  embracing  the  question  which  he  desires 
to  have  put  to  single  out  a  particular  item,  and  to  say, 
44  You  must  give  a  special  charge  on  that  point."     In 
Butter  v.  Chapman  (8  M.  &  W.,  62),  Williams,  J. 
says,  "  1  entirely  agree  in  the  opinion  with  (1  believe) 
the  whole  of  my  learned  brothers,  that  we  are  bound 
to  look  at  what  appears  from  the  record  to  have  been 
propounded  to  the  learned  judge  at  the  trial,  his  di- 
rection thereon,  and  the  precise  exception  thereto, 
without  noticing  any  other  facts  or  circumstances 
whatever ;"  and  at  page  73,  Patterson,  J.  says,  ••  If 
the  Judge's  charge  did  withdraw  the  question  from 
the  jury,  and  so  was  wrong,  the  exceptions  do  not 
point  out  that  objection,  and  the  plaintiff  is  not  at 
liberty  to  avail  himself  of  it."     So  Tiodal,  C.  J,,  at 
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p.  100;  bo  Lord  Chelmsford  in  Staler  v.  Mountgarret. 
We  have  heard  much  upon  the  sufficiency  or  in* 
sufficiency  of  the  evidence,  but  there  is  no  exception 
on  this  ground.     How  can  any  member  of  the  coart 
who  did  not  try  the  case,  form  any  idea  of  the  value 
of  a  piece  of  evidence?  and  according  to  Lord  Trim- 
Ustown  v.  Kemmu  (9  CI.  &  F.,  749),  if  there  be  any 
evidence  at  all,  the  ease  must  go  to  the  jury.    I  next 
mean  to  argue  that  there  was  evidence  to  go  to  the 
jury  that  Yelverton  had  become  a  Roman  Catholic 
twelve  months  previous  to  the  Irish  ceremony.     In 
the  first  place  he  acquiesced  in  Mrs.  Yelverton's  re- 
fusal to  be  married  in  the  Greek  Catholic  Church  at 
Balaklava.     In  the  next  place  he  said  to  her  in  Wa- 
terford,  "  I  have  been  looking  for  a  priest  to  marry 
ns."    A  third  proof  will  be  found  in  Mrs.  Yelverton's 
account  of  the  ceremony  at  Killowen.     Fourthly,  ac  • 
cording  to  her  testimony,  he  went  to  a  Roman  Catho- 
lic Chapel  twice  in  Edinburgh  and  once  in  Warren- 
point,  and  went  through  the  ceremony  at  the  latter 
place.     Fifthly,  on  the  same  authority,  Yelverton  told 
her  he  was  a  Roman  Catholic,  and  told  her  some  of 
his  family  were  Roman  Catholics,  and  was  in  the  ha- 
bit of  making  fun  of  the  Protestant  religion, — add  to 
which,  that  on  the  trial  he  admitted  his  grandmo- 
ther to  have  been  a  Roman  Catholic     Sixthly,  be- 
cause he  was  seen  in  uniform  at  a  Roman  Catholic 
chapel,  where  he  did  not  go  with  the  soldiers,  nor  in 
courtesy  to  Mrs.  Yelverton.    Seventhly,  because  he 
said  to  Mrs.  Yelverton  in  Edinburgh  that  in  ma- 
trimony  the  parties  conferred  the  sacrament  upon 
themselves,  thereby  displaying  his  knowledge  on  the 
subject.     Eighthly,  because  when  the  lady  asked  him 
how  he  had  been  baptized,  he  said  he  did  not  remem- 
ber; and  in  answer  to  a  question  about  confirmation, 
he  replied  that  he  did  not  believe  in  the  Protestant 
religion,  and  that  he  never  did,  and  he  also  told  her 
that  he  believed  in  the  doctrines  of  confession  and  ab- 
solution. Ninthly,  because  Miss  M'Farland  deposed  that 
he  evinced  a  leaning  towards  Catholicism.    Tenthly, 
because,  even  according  to  Mr.  Mooney's  account  of 
the  ceremony  at  Killowen,  the  defendant  at  first  gave 
the  evasive  answer,  •*  I  am  not  much  of  anything," 
and    then   declared   himself  a    Protestant- Catholic 
There  was  no  question  for  the  jury  in  reference  to  the 
defendant's   acts  within  the  twelve  months,  unless 
they  first  found  he  had  become  a  Roman  Catholic,  and 
the  charge  of  the  Lord  Chief  Justice  told  them  that 
the  presumption  was  in  favour  of  his  being  a  Protes- 
tant, as  he  had  been  born  one     The  third  exception 
is  conceived  erroneously,  because  it  proceeds  on  the 
assumption  that  there  was  not  a  valid  marriage  where 
there  was  a  marriage  perfectly  valid  by  the  common 
law.     On  the  defendant  lay  the  onus  of  showing  its 
invalidity — Steadman  v.  Powell  (2  Ad.,  58),  semper 
prcBSumiiur  pro  matrimonio.     None  of  these  penal 
acts  involves  an  uninterrupted  and  continuous  profes- 
sion.   The  fifth  exception  I  consider  the  important 
one,  because  it  concerns  the  interpretation  of  the  word 
profession.     [Christian  J. — I  consider  the  Lord  Chief 
Justice  did  here  what  was  done  in  Kirwan  v.  Kirwan,. 
and  told  the  jury,  if  they  assumed  Yelverton  to  have 
become  a  Roman  Catholic,  that  such  and  such  acts 
constituted  profession.]     The  whole  of  the  defend- 
ant's argument  is  an  attack  upon  Kirwan  v.  Kirwan. 


[Ball,  J, — The  words  in  the  fourth  exception  are  not, 
"  attending  at  Church,"  but  attending  at  Church  as  a 
professing  Protestant]  But  I  have  already  shown 
that  a  judge  is  not  to  be  required  to  state  written 
words  to  the  jury,  if  he  has  substantially  and  accu- 
rately stated  the  law.  Dr.  Johnson's  first  definition 
of  "  profess  "  is,  ••  to  declare  himself  in  strong  terms 
of  any  opinion  or  character.*'  2.  "  to  declare  openly." 
3.  "  to  enter  into  a  state  of  life  by  a  public  declara- 
tion.*' I  take  declaring  and  professing  to  be  the 
same  thing,  and  that  the  latter  does  not  mean  creeping 
into  a  church.  We  are  told  that  the  declarations 
and  the  conversations  of  Yelverton  do  not  prove  his 
religion.  In  Carrington's  Supplement  to  the  Crimi- 
nal Law,  254,  we  have  the  case  of  a  person  who  was 
tried  for  bigamy  at  the  Ennis  Assizes.  He  had  sta- 
ted on  his  first  marriage  that  he  was  a  Roman  Catho- 
lic, and  he  was  married  by  a  Roman  Catholic  priest 
to  a  Roman  Catholic  woman.  Upon  his  trial,  his 
counsel  argued  that  he  gave  a  false  account  of  him- 
self, that  he  was  a  Protestant  all  the  time,  and 
the  first  marriage  void.  The  Lord  Chief  Baron  told 
the  jury  that  this  was  sound  law,  and  he  left  to  them 
to  say  whether  he  was  a  Roman  Catholic  or  not  at 
the  time.  The  jury  believed  the  account  he  gave  of 
himself — believed  he  was  a  Roman  Catholic,  and 
convicted  him;  that  was  Rex  v.  Hanley.  In  Reg.  v. 
Orgill  (9  Car.  &  Payne,  80),  Alderson,  B.  says,  "If 
the  prisoner  at  the  time  of  his  marriage  held  himself 
out  to  be  a  Roman  Catholic,  I  am  decidedly  of  opinion 
ihat  he  cannot  now  set  up  his  Protestantism  as  a  de- 
fence to  this  charge.1'  In  The  Queen  v.  Burke  (5 
Ir.  Law  Reports,  549)*  Burton,  J.  speaks  as  follows, 
"  Supposing  the  case  to  be  one  in  which  it  would  be 
necessary  to  consider  the  questions,  I  should  be  dis- 
posed to  hold  that  snch  a  declaration  made  in  order 
to  the  celebration  of  the  marriage,  and  made  to  the 
person  who  was  to  celebrate,  and  by  which  he  was 
induced  to  celebrate  it,  would,  on  an  indictment  for 
bigamy  against  a  party  making  such  a  representation 
for  the  purpose  of  obtaining  the  celebration,  conclude 
that  person  from  denying  the  truth  of  the  representa- 
tion so  made,  aud  thereby  invalidating  the  marriage 
celebrated  on  the  truth  of  that  representation.  It 
will  be  said  that  bigamy  and  nullity  of  marriage  are 
two  different  things,  bat  see  the  case  of  Bruce  v. 
Burke  already  cited.  O*  Connor  v.  Af'Cann  has 
been  cited  on  the  other  side,  and  why  I  cannot  telL 
It  was  decided  by  the  late  Judge  Radcliff,  and  the 
first  thing  he  did  was  to  lay  down  that  Kirwan  v. 
Kirwan  was  sound  law.  But  what  were  the  facts  in 
0' Connor  v.  M'Cann?  That  Mrs.  Forbes,  who  was 
born  a  Roman  Catholic,  and  died  a  Roman  Catholic, 
had  more  than  twelve  months  before  her  second  mar* 
riage,  stated  herself  to  be  a  Protestant  in  a  Chancery 
affidavit  for  the  purpose  of  being  appointed  guardian 
to  her  children ;  but  she  never  went  to  church,  never 
did  any  religious  act  as  a  Protestant,  never  was  re- 
puted such,  and  the  judge  was  asked  to  assnme  a 
profession  continuing  into  the  twelve  months.  Sem- 
per prcesumitur  pro  matrimonio;  it  lay  on  the  promo- 
vent  to  prove  Protestant  profession,  and  she  had  no- 
thing to  go  upon  except  this  affidavit,  enconntered  by 
a  quantity  of  evidence  the  other  way.  Judge  Rad- 
cliffc  says  the  profession  is  to  be  evidenced  by  some 
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act  of  outward  conformity,  public  and  notorious.  He 
says  there  must  be  some  public  and  unequivocal  act 
of  a  devotional  nature,  showing  an  adherence  to  the 
Protestant  faith.  [Monahany  CUT*.— What  I  did 
was  to  leave  it  to  the  jury  to  say  what  was  a  devo- 
tional act  inconsistent  with  being  a  Protestant].  Swift 
v.  Kelly  (3  Knapp's  P.  C.  Cas.,  257);  Fields  Mar- 
riage Annulling  Bill  (2  H.  of  L.,  .48).  Let  me  add 
that  the  Bill  of  Exceptions  in  England  is  only  ap- 
pended to  the  postea;  here  it  forms  part  of  the  pos- 
tea itself,  and  being  the  postea  it  is  within  the  juris- 
risdiction  of  the  court,  and  can  be  amended.  [Chris- 
tian J. — Agreeing  with  what  yon  say  as  to  the  judge 
being  only  obliged  to  state  substantially  the  law,  and 
not  in  the  words  asked  for,  I  wish  for  the  sake  of  ar- 
gument, and  without  expressing  an  opinion,  to  throw 
out  the  supposition  that  for  want  of  sufficient  direc- 
tion on  the  part  of  the  judge,  the  jury  may  have  found 
in  this  instance  what,  if  not  wrong  in  law,  is  yet  wrong 
in  fact.  The  Lord  Chief  Justice  does  never  direct  the 
jury  to  what  the  evidence,  that  Yelverton  had  more 
than  twelve  months  before  become  a  Roman  Catholic, 
amounted.  Now  suppose  we  came  to  the  conclusion 
that  there  was  no  evidence  of  that  at  all,  we  could  not 
hold  the  judge's  charge  to  be  right  The  defendant's 
counsel  did  not  insist  on  this  at  the  time;  had  they 
done  so  we  should  have  a  very  different  case  to  deal 
with,  but  the  question  is,  were  they  bound  to  do  so? 
Might  they  not  have  taken  a  safer  course  in  tender- 
ing the  third  and  fourth  exceptions?]  While  I  ad- 
mit the  Lord  Chief  Justice  might  have  been  asked 
to  tell  the  jury  there  was  no  evidence  of  the  defend- 
ant having  become  a  Roman  Catholic,  I  contend  it  is 
not  now  open  to  his  counsel  to  argue  this,  because  we 
are  protected  from  their  lying  by  at  the  time  of  the 
charge,  and  then  taking  us  by  surprise  afterwards. 
[Monahan,  C.J. — Is  there  any  authority  for  sayiug 
that  a  judge  Is  bound  to  comment  on  the  evidence  at 
all?]  None  whatever;  nor  until  we  overrule  the 
doctrines  of  the  House  of  Lords,  is  non- direction  any 
ground  of  exception;  nor,  if  there  be  a  scintilla  of 
evidence,  can  the  judge  withdraw  the  case  from  the 
consideration  of  the  jury. 

J.  T.  Ball,  Q.C.,  in  reply.— I  shall  begin  with  the 
exceptions  which  concern  the  Irish  marriage*  They 
have  been  argued  on  the  other  side  as  if  they  were 
intended  to  meet  only  one  view  of  the  charge.  But 
one  of  them  is  fatal  to  the  charge  in  any  view.  AH 
terms  relating  to  religion  are  necessarily  ambiguous, 
because  religion  includes  two  things,  internal  belief 
and  external  profession.  So  the  words  Protestant 
and  Roman  Catholic  are  necessarily  ambiguous.  "  A 
man  may  be  either,  and  profess  the  opposite  from 
motives  of  his  own.  Take  the  two  following  illus- 
trations:— Charles  II.  was  the  son  of  a  Roman  Ca- 
tholic mother,  and  professed  the  Protestant  religion 
all  his  life,  yet  was  in  heart  a  Roman  Catholic,  and 
when  dying  received  the  Sacrament  from  the  hands 
of  a  Roman  Catholic  priest,  as  Macaulay  tells  us  in 
his  history.  Again,  there  is  the  case  of  Meade  the 
barrister  (Howard's  Popery  Cases,  154),  who,  bred  a 
Roman  Catholic  from  his  infancy,  on  the  occasion  of 
being  called  to  the  bar,  underwent  the  religious  requi- 
sites of  receiving  the  Sacrament,  filing  a  certificate 
thereof,  taking  the  oaths  of  abjuration,  allegiance, 


aod  supremacy,  and  subscribing  the  declaration,  yet 
was  alleged  to  have  never  renounced  the  tenets  of  the 
Church  of  Rome,  or  desisted,  when  opportunity  of- 
fered, from  joining  in  her  worship  and  ceremonies. 
Are  you,  then,  trying  upon  this  issue  the  internal  be- 
lief of  Major  Yelverton,  or  his  external  profession  ? 
Under  the  marriage  laws  you  cannot  try  the  former: 
under  the  property  laws  it  is  otherwise,  and  for  this 
reason,  because  though  the  policy  of  both  was  the 
same,  the  necessity  of  the  case  was  different.  Nor 
are'  these  marriage  statutes  penal,  as  is  supposed,  but 
remedial  and  constitutional.  The  Legislature  were 
astutejn  making  persons  Roman  Catholics,  when  their 
object  was  to  take  from  them  their  property,  and 
give  it  to  the  Protestant  On  the  other  hand, 
they  were  astute  in  making  people  Protestants,  when 
there  aim  was  to  upset  a  marriage.  The  Oxford 
Tractarians  will  serve  for  another  illustration.  For 
many  a  day  before  they  seceded  from  the  ranks  of 
the  Church  of  England,  by  preaching  and  by  their 
writings,  they  taught  the  several  doctrines  of  the 
Church  of  Rome.  But  they  were  Protestants  to  the 
last,  and  from  the  day  of  their  final  abandonment; 
from  their  overt  act  of  secession,  and  no  sooner,  does 
their  Catholicism  date.  The  object  of  this  third  ex- 
ception is,  to  remove  ambiguity  out  of  the  case  by 
coercing  a  definition  of  Roman  Catholicism.  I  will  now 
read  it — "  The  defendant  required  the  judge  to  tell 
the  jury,  that  to  constitute  a  ceremony  of  marriage 
celebrated  in  Ireland  by  a  Roman  Catholic  priest,  it 
was  necessary  that  both  parties,  for  twelve  months 
previous  to  such  ceremony,  should  have  uniformly, 
uninterruptedly,  and  publicly  professed  the  Roman 
Catholic  religion,  and  as  there  was  no  evidence  of  such 
profession  by  the  defendant,  the  ceremony  alleged  to 
have  been  performed  between  the  parties  did  not  con* 
stitute  a  valid  marriage."  The  word  "  uniformly  " 
is  pointedly  put  to  oppose  "  fluctuating."  The  sta- 
tute says,  1.  The  party  must  be  a  Roman  Catholic, 
when  married.  2.  He  must  have  been  one  for  twelve 
months.  3.  He  must  profess  publicly.  4.  He  must 
profess  uniformly,  and  without  lapse.  Upon  the  or- 
gin  of  the  word  "  Protestant,"  I  refer  to  the  second 
volume  of  Robertson's  "  Charles  V.,"  page  327 — 
"  On  that  account  they  were  distinguished  by  the 
name  of  Protestant,  an  appellation  which  hath  since 
become  better  known,  and  more  honourable  by  its 
being  applied  indiscriminately  to  all  the  sects  of  what- 
ever denomination  which  have  revolted  from  the  Ro- 
man See."  I  adopt  that  definition  of  Protestantism, 
and  in  the  light  of  it,  I  assert  that  Hume  and  Gib- 
bon were  Protestants,  and  that  our  laws  know  no 
other  distinction  in  the  realm  than  Protestant  and 
Roman  Catholic  We  have  been  treated  to  the  case 
of  a  .Hindoo,  but  I  doubt  if  the  laws  recognize  any 
classes  except  these  two.  The  Irish  Act,  6  Geo.  1., 
c.  5,  was  passed  to  give  relief  to  Protestant  dissenters, 
and  incorporate  the  statutes  of  Elizabeth,  and  it  shows  . 
that  external  profession  was  what  was  meant.  In 
the  6  Anno,  c  16,  s.  6,  which  inflicted  the  penalties 
and  forfeitures  of  a  Popish  regular  on  any  priest  who 
should  marry  a  Protestant  and  Roman  Catholic,  the 
words  are,  "  knowing  that  at  the  time  of  such  mar- 
riage they  or  either  of  them  is  of  the  Protestant  re- 
ligion."      How  could   the  priest  know  the  secret 
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belief  of  the  parties?  So,  in  tho  8  Anne,  c  3,  s.  26, 
where  be  is  required  to  have  a  certificate  from  the 
parish  minister  that  the  party  is  not  of  the  Protestant 
religion,  can  the  parish  minister  be  understood  to  cer- 
tify to  the  secret  belief?  So,  in  the  12  Geo.  I,  c.  3, 
s.  2,  the  justices  of  the  peaco  are  empowered  to  sum- 
mon any  person  suspected  of  having  been  married  by 
a  priest,  and  to  interrogate  him  npon  oath  as  to  what? 
— "  what  religion  the  person  or  persons  so  married 
professed?  So,  this  moribund  statute,  the  19  Geo. 
2,  c  13,  ex  vi  termini,  incorporates  every  preceding 
Act.  It  commences  by  saying,  u  Whereas  the  laws  now 
in  being  to  prevent  Popish  priests  from  celebrating  mar- 
riages between  Protestant  and  Protestant,  or  between 
Protestant  and  Papist,  have  hitherto  been  found  inef- 
fectual," and  it  goes  on  to  invalidate  every  marriage 
celebrated  "  between  a  Papist  and  any  person  who 
hath  been,  or  hath  professed  him  or  herself  to  be  a 
Protestant  at  any  time  within  twelve  month3  before 
such  celebration  of  marriage,  if  celebrated  by  a  Popish 
priest9' .  Nor  need  this  adherence  to  the  Protestant 
religion  be  evinced  by  religious  acts.  Gibbon,  the 
historian,  took  the  Popery  oaths,  and  sat  in  the 
House  of  Commons,  though  he  was  a  consistent  deist. 
No  need  to  attend  a  place  of  Protestant  worship.  If 
I  am  right  in  this,  then  the  word  "  professed "  is 
rightly  in  the  exception.  I  need  not  cite  the  ecclesi- 
astical decisions,  because  in  them  the  judge  is  judge 
and  jury,  and  no  one  can  tell  whether  his  judgment 
has  gone  upon  the  law  or  the  facts;  besides,  there  is 
a  rule  that  his  conscience  must  be  satisfied,  or  else  he 
is  to  do  nothing.  I,  therefore,  know  of  no  case  but 
M alone  v.  O'Connor  (6  Irish  Law  Recorder,  N.9M 
191)*  That  was  a  suit  in  equity,  and  the  Chancel- 
lor directed  an  issue  to  try,  whether  the  plaintiff 
was  the  heir-at  law  of  Richard  Malone,  deceased? 
Richard  Malone  and  the  mother  of  the  plaintiff  bad 
been  married  by  a  Roman  Catholic  priest,  and,  on  a 
motion  by  the  defendant  to  set  aside  the  verdict,  Lord 
Plunket  says  at  page  200 — "  The  really  important 
question  which  remains  to  be  tried  is  this — Snpposing 
that  there  was  a  marriage  iu  fact,  what  was  the  reli- 
gion professed  by  Richard  Malone  for  twelve  months 
previous  to  that  marriage?"  This  exception  is  in  these 
words  of  Lord  Plunket,  and  is  fortified  by  the  fact  that 
every  Irish  statute  has  selected  the  word  "  profess." 
[Christian*  J. — Do  you  contend  that  if  Yclverton  had 
professed  himself  a  Roman  Catholic  more  than  twelve 
months  before  the  ceremony,  and  did  nothing  during 
the  twelve  months,  this  would  be  within  the  statute?] 
No,  because  until  he  did  something  of  a  contrary 
character,  it  would  be  presumed  that  he  remained  the 
same.  [Christian,  J. — Does  not  that  point  to  belief 
rather  than  profession  ?]  No,  because  few  men  are 
every  day  discoursing  of  their  creed.  I  do  not  "mean 
a  man  is  to  be  renewing  his  profession  day  by  day. 
A  man  cannot,  in  this  sense,  profess  two  religions. 
The  word  "  uninterruptedly  "  is  put  purposely  to  pre- 
vent its  being  left  to  the  jury  to  say  whether  Yelver- 
ton  was  more  of  a  Protectant  or  a  Roman  Catholic. 
I  give  you  the  analogy  of  a  domicil :  if  a  man,  by  an 
unequivocal  act,  showed  the  animus  reverttndi  was 
gone,  the  presumption  would  continue  until  some  une- 
quivocal act  of  a  contrary  character  was  done.  [Mo- 
nahan,  C.J.— Do  you  hold  that  the  party's  words,  his 


statements  on  the  subject  of  his  religion,  are  to  go  for 
nothing?]  No;  they  might  be  evidence  of  profession 
in  certain  cases.  In  the  case  in  Carrington  and 
Payne,  which  has  been  cited,  and  which  is  the  only 
one  that  makes  against  me,  there  was  proof  which  is 
not  her?.  Tho  exception  then  states  that,  in  that 
view  of  the  law,  there  was  no  evidence  to  go  to  the 
jury.  There  was  evidence  if  I  have  not  stated  the 
law  truly,  but  none  otherwise,  I  cannot,  for  the  pre- 
sent, and  I  shnll  not  make  use  of  any  of  the  defend- 
ant's evidence,  for  I  must  show,  from  the  plaintiff's 
own  case,  that  there  was  no  evidence.  When,  in  an- 
swer to  a  remark  about  being  confirmed  in  the  Pro- 
testant religion,  Yelverton  replied — "  I  do  not  believe 
in  it,  and  I  never  did; "  and,  assuming  that  by  uk" 
he  meant  the  Protestant  religion,  his  meaning  is,  I  did 
never  believe  in  it,  although  I  am  a  professed  Protest- 
ant. His  meaning  is,  that  he  was  drawing  a  contrast 
between  his  belief  and  his  profession.  Therefore,  the 
Lord  Chief  Justice  was  right  in  what  he  did.  and  there 
was  evidence  to  go  to  the  jury  if  religious  belief  was 
the  poiot  in  question.  But  if  profession  was  the  ques- 
tion there  was  none.  Miss  M*Fariand  deposed  that 
Yelverton  evinced  a  leaning  towards  Catholicism. 
Does  a  Roman  Catholic  lean  towards  Roman  Catholi- 
cism ?  Is  not  this  the  description  of  a  fluctuating 
Protestant?  The  plaintiff  swears  he  heard  the  defen- 
dant say  that  Protestant  missionaries  did  a  great  deal 
of  mischief.  Is  this  a  rare  belief  amongst  Protes- 
tants? He  is  said  to  have  gone  to  chapel  twice  m 
Edinburgh,  and  once  at  Warrenpoint,  and  to  have  ad- 
mitted to  the  plaintiff  that  he  must  have  been  seen  at 
a  Roman  Catholic  Chapel.  No  one  but  Mrs.  Yelver- 
ton gave  evidence  that  he  ever  said  he  was  a  Roman 
Catholic;  and  in  one  of  her  letters  to  him  occurs  the 
passage  already  quoted,  "if  safety  is  what  yon  re- 
quire, what  I  suggest  is  no  more  than  being  at  mass 
making  you  a  Catholic"  In  fact  upon  the  history  of 
their  intercourse,  Mrs.  Yelverton  appears  the  religious 
sedncer,  and  Yelverton  the  seduced  party,  within  tho 
meaning  of  that  repealed  statute  (2  Ann,  c  6)  which 
inflicts  the  penalty  of  praemunire  on  both.  That 
statute  is  repealed,  but  its  policy  remains.  I  rely 
on  two  facts  which  will  not  be  controverted,  that 
Yelvorton's  religion  of  origin  was  Protestant,  and  that 
he  was  a  Protestant  officer  in  the  army.  This  is  like 
the  domicil  of  origin :  we  have  it  from  himself  that 
his  father  and  mother  were  and  are  Protestants;  that 
he  was  and  is  one,  that  in  the  spring  of  1857  he  at- 
tended the  Protestant  service  at  Leith,  with  the  men, 
and  that  a  Roman  Catholic  officer  is  not  bound  to  do 
this.  We  have  Archdeacon  Knox's  evidence  of  his  reli- 
gion as  a  boy,  and  as  a  grown  np  man  we  have  Cap- 
tain Purvis's  evidence  of  his  Protestant  attendances  at 
Malta ;  Major  M'Kay's  evidence,  who  had  known  him 
before  he  entered  the  army  as  well  as  afterwards. 
There  is  a  vacant  space  of  three  months  from  the  1st 
of  July  to  the  1st  of  October,  1856,  the  men  having 
preceded  him  in  their  return  from  the  Crimea.  We 
have  it  from  Sergeant  Mowlds,  that  he  heard  him 
read  the  Protestant  service  at  the  Windmill  Heights; 
and  that  there  the  Roman  Catholic  soldiers  had  chap- 
lains of  their  own ;  and  from  Quartermaster-Sergeant 
Biydou  that  he  never  knew  a  Roman  Catholic  officer 
read  the  Protestant  service.     With  the  exceptiou   of 
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his  sojourn  in  New  Zealand,  I  cover  this  man's  life 
from  birth  to  marriage  with  a  profession  of  Protes- 
tantism, broken  by  what?— by  conversations  with  one 
solitary  being  in  the  universe,  Mrs.  Yelverton.    [Mon- 
ahan,  C.  •/".— I  will  tell  yon  what  was  passing  through 
my  mind— I  did  not  consider  I  was  warranted  in 
withdrawing  the  qnestion  from  the  jury,  there  being 
a  scintilla  of  evidence.    Assuming  the  possibility  of 
the  jury  finding  the  defendant  was  a  Roman  Catho- 
lic, I  said  to  them  that  would  not  suffice,  if  within  the 
twelve  months  the  acta^which  1  selected  and  referred 
to,  proved  an  opposite  profession;  and  I  was  never 
more  surprised  than  to  find  the  jury  pronounce  "him  a 
Roman  Catholic.  .  I  took  the  definition  of  a  profes- 
sion of  Protestantism  from  Batty's  Reports.]     If  the 
Lord  Chief  Justice  had  used  the  identical  words  which 
are  in  the  4th  exception,  would  he  not  have  been 
right?   I  test  it  in  that  way:  by  receiving  the  excep- 
tion he  admits  he  did  not  use  the  words  as  put  in  it. 
There  can  be  only  Ua  and  nan  ita  answered  by  a  judge 
when  an  exception  is  tendered  to  him.    I  must  press 
this  point;  my  exception  ought  to  have  been  refused 
if  the  words  or  the  substance  of  it  had  been  given  to 
the  jury.     We  are  told  a  counsel  cannot  call  upon  a 
judge  to  use  certain  words  to  the  jury.    This  is  a 
grave  proposition,  because  there  will  be  no  redress. 
The  judge  may  know  the  law  perfectly,  and  may 
state  it  truly,  yet  be  may  not  have  the  precise  and  apt- 
er  words  which  the  connsel  is  conscious  of,  and  which 
he  proffers  for  adoption.    Or  again,  if,  beneath  a 
mass  of  impassioned  oratory,  harnessed  with  every  ap- 
purtenance of  emphasis  and  gesture,  a  brilliant  advo- 
cate succeeds  in  smothering  an   isolated  but  most 
material  fact,  if  the  judge  follows  in    the    wake 
of  the   advocate,  and  buries  that   same  fact  be- 
neath a  heap  of  other  matters  in  his  charge,  am 
I  to  be  precluded  from  having  that  fact  dragged 
out  into  the  prominence  it  deserves?    Suppose  the 
case  of  a  will  being  burned,  and  that  the  judge  leaves 
out  from  his  charge  the  question  of  animus,  whether 
the  will  was  burned  animo  substituendi,  or  animo  re- 
vocandi.    Suppose  a  judge  reads  the  evidence  all 
through,  and  never  tells  the  jury  that  a  particular  fact 
in  a  particular  aspect  is  decisive,  is  there  to  be  no  re- 
dress?   This  charge  is  deficient;  it  does  not  go  far 
enough;  it  never  avers  these  facts  as  an  affirmative 
defence.    In  Power  v.  St.  George  (1 1  Ir.  Law  Reps. 
104),  Pigot,  C.  B.,  says,— "While  we  guard  against 
a  surprise,  either  upon  the  judge  or  upon  the  parties, 
by  requiring  that  an  objection  to  the  charge  should  be 
precise  and  specific,  it  appears  to.  me  to  be  of  no  less 
importance  to  secure  also  to  the  parties  the  privilege 
of  having  a  material  question  on  which  they  rely,  and 
which  fairly  arises  on  the  evidence  so  left  to  the  jury, 
**»  if  possible,  to  prevent  all  misconception;  and  I 
should  be  very  slow  to  call  in  aid  a  general  finding 
which,  if  there  were  no  controversy,  might  in  plain 
intendment  be  understood  as  including  all  the  elements 
that  were  essential  for  the  result  at  which  the  jury 
arrived  for  the  purpose  of  helping  the  verdict  by  that 
intendment,  where  one  of  those  elements  was  pre- 
sented pointedly  for  consideration  to  the  judge,  and 
not  by  him  so  presented  for  their  consideration  to  the 
jury."    [Monahan,  C.  «/.— Is  there  any  authority 
for  this  last  proposition  except  the  one  you  have 


quoted?]     There  is  none  that  I  know  of.     \Mona- 
han,  C.  t/1 — If  the  jndge  does  not  do  his  duty  as  an 
honest  man  the  counsel  will  be  without  remedy;  but 
I  trust  that  the  time  will  never  come  when  an  Irish 
judge  will  so  far  forget  his  duty  as  to  misrepresent  his 
charge.]     [Christian,  J«— That  is  an  impossible  case; 
but  the  judge  might  not  remember  all  the  words  of 
bis  charge;  and  having  been  wrong  at  the  time  of 
delivering  it,  he  might  afterwards  be  wrong  in  his  re- 
presentation of  it.]     Attending  church   was  either 
equivocal  or  it  was  unequivocal ;  and  the  supporters 
of  this  charge  are  in  this  dilemna,  that  if  equivocal 
the  motive  should  have  been  left  to  the  jury;  but  if 
unequivocal,  then  the  Lord  Chief  Justice  should  have 
directed  the  jury  in  reference  to  it.    An  act  equivocal 
per  ae  may  be  made  unequivocal  by  motive.    As  I 
observed  before,  the  act  of  profession  need  not  be  a 
religious  one.    It  has  been  said  that,  in  O Connor  v. 
M'Cann,  Radcliff,  J.  I  laid  down  that  it  must  be  of  a 
devotional  nature,  public  and  unequivocal,  and  show- 
ing an  adherence  to  the  Protestant  faith;  but  that 
case  of  0*Connor  v.  M'Cann  must  be  taken  accord- 
ing to  its  circumstances.     Each  case  must  be  taken 
according  to  its  own  circumstances.    In  it  the  judg& 
was  jndge  of  fact  and  law;  and  this  applies  to  Gib- 
bons v.  Gibbons  (7  Ir.  Jar.,  N.  S.,  63).     In  Ireland 
there    are   153   sub-denominations  of   Protestants. 
Quodam  ligamine  ligatur,  eodem  &  loitur.  If  the  Lord 
Chief  Justice  told  the  jury  that  going  to  chapel,  and 
the  private  conversations  had  with  Mrs.  Yelverton, 
might  prove  Yelverton  was  a  Roman  Catholic,  should 
he  not  upon  this  principle  tell  them  that  going  to 
church  might  prove  ho  was  a  Protestant?     But  he 
asked  them  to  find  an  unequivocal  act  wjthin  the  twelve 
months,  and  not  an  unequivocal  profession.     What 
were  the  facts  in  Kirwan  v.  Kirwanf  that  Edmond 
Kirwan,  the  illegitimate  son  of  a  Roman  Catholic  mo- 
ther was  brought  up  a  Roman  Catholic,  and  married 
to  a  Roman  Catholic  by  a  Roman  Catholic  priest,  he 
not  having  conformed  to  the  Protestant  religion  as 
prescribed  by  the  statute;  and  on  the  trial  of  an 
ejectment  brought  by  a  remainderman  relying  on  such 
marriage  as  valid,  evidence  was  given  that  he  had  on 
several  occasions  in  several  years,  and  also  within  twelve 
months  before  the  marriage,  attended  at  service  in 
Protestant  churches,  and  was  by  many  considered  a 
Protestant.    There  was  hostile  evidence  that  within 
that  time  he  had  attended  at  service  in  Roman  Catho- 
lic chapels,  and  was  by  many  considered  a  Roman 
Catholic.    The  plaintiff's  counsel  asked  the  judge  to 
tell  the  jury  that  if  they  believed  Kirwan  was  the  son 
of  a  Popish  parent  and  brought  up  a  Roman  Catholic, 
and  a  Roman  Catholic  previous  to  the  marriage,  they 
should  find  a  verdict  for  the  plaintiff,  since,  in  that 
case,  there  was  no  evidence  that  he  bad  at  any  time 
previous  to  the  marriage  conformed  to  the  Pro- 
testant religion  in  manner  by  the  statutes  required, 
or  that   ho    had    been  or   had  professed   himself 
to  be  a  Protestant  at  any  time  within  the  twelve 
months.    But  the  judge  refused  to  do  this,  and  told 
them  if  they  believed  he  was  brought  up  a  Roman 
Catholic,  and  had  been  one  previous  to  the  marriage, 
that  no  statutable  conformity  was  necessary  to  inva- 
lidate the  marriage,  and  that  there  was  evidence  that 
he  was  a  person  who  had  professed  himself  to  be  a 
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Protestant  at  some  time  within  the  twelve  months ; 
but  that  they  most  find  an  unequivocal  profession, 
such  as  receiving  the  Sacrament,  or  attending  the  re- 
ligions rites  of  the  Protestant  Church,  or  performing 
acts  of  religions  duty  such  as  a  Roman  Catholic  would 
not  do.  So  it  was  an  unequivocal  profession  Vande- 
leur,  J.  asked  the  jury  to  find  and  not  an  unequivocal 
act,  as  the  Lord  Chief  Justice  hat,  done  in  the  present 
instance.  And  in  Kirwan  v.  Kirwan,  the  plaintiff's 
counsel  took  this  exception,  that  the  judge  should 
have  told  the  jury  there  was  no  evidence  that  Kirwan 
h  id  performed  any  clear  unequivocal  act  inconsistent 
with  his  being  a  Roman  Catholic;  and  this  exception, 
in  common  with  the  rest,  was  overrnled.  This  charge 
assumes  that  Yelverton  had  become  a  Roman  Catho- 
lic; and  never  before  were  the  private  declarations  of 
a  party  laid  to  go  as  evidence  of  his  religion.  Let 
the  second  wife  procure  the  best  advice  she  can,  let 
her  avail  herself  of  all  possible  precautions,  how  at  a 
later  period  is  she  to  know  where  she  is  if  she  may  be 
turned  into  a  concubine,  and  her  children  bastardized 
by  the  secret  whispers  of  this  man  uttered  long  be- 
fore? The  Lord  Chief  Justice  rightly  told  the  jury 
that  the  doctrine  of  estoppel  did  not  apply  here:  it 
could  only  apply  in  suits  for  jactitation  of  marriage. 
In  the  present  instance  the  first  wife  might  say  Yel- 
verton told  me  he  was  a  Roman  Catholic,  and  the 
second  wife  might  say  he  told  me  he  never  was  mar- 
ried; and  so  a  jury  wonld  have  to  decide  between  the 
two  estoppels.  Regina  v.  Orgill  is  an  erroneous  de- 
cision. Alderson,  B.,  fell  into  the  same  error  as  mis- 
led Sir  Herbert  Jenner  Fust.  As  for  Rex  v.  Hanky 
it  is  little  worth.  It  is  given  in  a  treatise  called  a 
supplement,  which  was  published  \a  1828,  and  pur- 
ports to  be  a  narrative  of  what  took  place  in  1815. 
And,  moreover,  in  Rex  v.  Hanley,  non  constat,  the 
jury  did  not  believe  the  Protestant  witnesses.  I  mnst 
dissent  from  the  observations  of  Monahan,  C.  J.,  in 
re  Darcy's  Minors  (6  Ir.  Jur.,  N.  S.  36),  where  he 
says,  "  I  can  well  understand  how  it  could  be  argued 
that  if  a  man  represented  himself  to  a  woman  whom 
he  was  about  to  marry  to  be  a  Roman  Catholic, 
and  made  the  same  representation  to  the  clergyman 
who  was  about  to  marry  him,  that  if  a  question  after- 
wards arose  between  himself  and  herself,  and  he 
wanted  to  get  rid  of  that  marriage  upon  the 
allegation  that  he  was  not  a  Roman  Catholic, 
that  an  ecclesiastical  or  any  other  court  should 
hold  that  he  was  stopped  by  his  representa- 
tion." That  no  exception  lies  for  non  direction 
has  been  laid  down  too  broadly.  The  statement 
of  Parke,  B.,  in  Anderson  v.  Fitzgerald  (4  Ho.  of 
Lo.  499),  is  referred  to  by  Wightman,  J.,  when  speak- 
ing on  behalf  of  the  judges  in  M'Mahon  v.  Lennard 
(6  H.  of  Lo.  995),  and  these  are  his  words:— "  The 
omission  to  direct  the  jury  upon  a  material  point  upon 
which  the  judge  is  required  by  the  counsel  to  give  a 
direction,  may  amount  to  a  mis-direction,  and  may, 
we  think,  be  made  a  ground  of  exception  if  the  ex- 
ception be  properly  framed ;  and  as  we  think  that  the 
learned  judge  ought  to  have  directed  the  jury  as  re- 
quested, and  that  the  actual  direction,  as  well  as  the 
request  and  refusal  to  direct  as  requested,  appear  upon 
the  exception,  it  seems  to  us  that  this  exception  may 
be  maintained."    The  first  exception  I  will  not  press 


upon  the  court.  Lord  Brougham's  observations  in 
Swift  v.  Kelly  (3  Knapp's  Privy  Counsel  Cases,  289) 
do,  indeed,  go  the  length  of  its  requirements.  Speak- 
ing of  lawyers  called  as  witnesses  to  state  the  law,  be 
says,  "  If  they  differ  we  are  left  to  weigh  the  testi- 
mony of  one  against  another  as  best  we  can,  or 
they  may  assign  the  reasons  on  which  their  statement 
is  grounded,  and  then  we  are  not  bound  by  the  opi- 
nion they  give,  but  may  examine  the  reasons;  and 
being  as  it  were  admitted  to  see  the  particulars  of  the 
calculation  and  not  merely  the  result,  we  may  form 
an  opinion  for  ourselves."  The  conclusion  drawn 
by  Willes,  J.,  in  his  judgment  in  Beamish  v.  Beamish, 
where  he  quotes  the  Corpus  Juris  Canontd,  is  with- 
out authority.  He  is  in  reality  giving  a  digest  of 
much  that  has  been  lately  published  from  the  State 
Paper  Office.  I  only  regret  that  here  and  now  the 
Lord  Chief  Justice  should  have  discarded  his  own 
able  judgment  in  that  case.  But  this  exception  can 
only  properly  be  argued  before  the  House  of  Lords. 
The  second  exception  is  this;  that  the  judge  should 
have  told  the  jury  that  as  it  appeared  by  the  evidence 
of  Theresa  Yelverton  herself,  that  at  the  time  of  and 
after  the  alleged  mutual  acknowledgment,  said  Theresa 
Yelverton  considered  herself  the  defendant's  wife  by  the 
law  of  Scotland  but  not  in  fact,  as  she  had  scruples  of  a 
religious  nature-— he  insisting  on  the  rights  of  a  husband, 
which  she  would  not  allow  until  a  further  ceremony  by 
a  Roman  Catholic  clergyman,  such  alleged  mutual  ac- 
knowledgment did  not  constitute  a  valid  marriage. 
Mrs.  Yelverton  deposed  that  the  defendant  went  to  a 
table  and  took  a  book  from  it;  and  that  she  went  to 
his  side,  and  he  read  the  marriage  ceremony,  and  said, 
"  This  makes  yon  my  wife  according  to  the  laws  of 
Scotland,"  that  he  then  wished  to  go  to  some  hotel 
near  Edinburgh,  and  said  to  her,  if  they  acknow- 
ledged themselves  as  man  and  wife  before  the  mas- 
ter of  the  hotel  that  would  be  sufficient.  And  she 
further  deposed  that  she  would  not  have  allowed  Yel- 
verton to  have  the  rights  of  a  husband  without  ano- 
ther ceremony,  thongh  she  had  since  changed  her 
views  upon  that  subject.  Granting  then  that  the 
Scotch  ceremony,  as  deposed  to,  was  gone  through,  to 
make  it  a  valid  marriage  the  reading  of  the  service 
most  have  been  accompanied  with  an  intention  then 
and  there  to  contract  matrimony.  I  dwell  upon  the 
expression,  "  if  they  acknowledged  themselves  as  man 
and  wife  before  the  master  of  the  hotel  that  would  be 
sufficient,"  as  proof  they  did  not  then  consider  them- 
selves married.  I  dwell  upon  her  refusal  to  give  to 
her  alleged  husband  the  rights  of  a  husband  without 
another  ceremony,  and  upon  the  expression,  "  half- 
married,"  which  she  made  use  of  in  explaining  one 
of  her  letters  upon  the  trial.  But  what  of  the  follow- 
ing passages  in  their  correspondence  in  the  interval 
between  the  Scotch  and  Irish  ceremonies?  Mistaking 
the  meaning  of  some  cards  she  had  enclosed  to  him, 
he  writes,  "  By  your  marriage  you  have  earned  my 
lasting  gratitude,  as,  on  reflection,  I  found  that  I  had 
placed  myself  in  a  false  position  with  [regard  to  yon, 
and  one,  of  all  others,  the  most  painful  to  me,  to., 
that  1  had  promised  to  you  to  do  more  than  I  could 
have  performed  when  the  time  came."  To  which  she 
replies,  "Are  yon  mad  or  am  I?  The  first  reading 
of  your  letter  brought  me  to  a  stop,  mental  and  pby- 
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sieal:  don't  say  it  is  a  comfort  for  you  to  be  rid  of 
me.  If  it  is,  you  know  yon  are,  yon  always  have 
been,  free."  Is  this  the  letter  of  a  wife  to  her  hus- 
band? "you  know  yon  are,  yon  always  hare  been, 
free."  Why,  the  Queen  of  England  could  not  then 
have  separated  them  by  the  aeeonnt  she  now  gives. 
Upon  the  case  made  in  this  court  they  were  at  that 
moment  united  to  each  other  for  ever  by  the  indisso- 
luble ties  of  lawful  wedlock.  There  remains  but  one  other 
matter  to  be  disposed  of.  It  is  the  final  question  in 
this  argument.  If  a  judge  introduces  upon  the  bill 
of  exceptions  the  collateral  findings  of  the  jury,  can 
the  plaintiff  make  use  of  them  to  estop  from  the  con- 
sequences of  the  misdirection?  These  Scotch  excep- 
tions may  be  overrnled;  and  if  they  are  I  have  now 
to  contend  that,  if  any  one  of  the  Irish  exceptions  be 
allowed,  I  am  entitled  to  a  ventre  de  novo.  I  admit 
that  the  first  finding  would  be  an  estoppel  in  the  event 
of  any  subsequent  action  being  brought  by  the  plain- 
tiff; but  if  these  findings  were  struck  out,  no  one 
could  say  upon  what  grounds  the  jury  found  that  Mrs. 
Yelverton  was  the  defendant's  wife.  [Christian,  J. 
— As  between  the  parties,  it  is  the  judgment  not  the 
verdict  which  is  the  evidence  on  the  estoppeL]  I  am 
arguing  under  the  disability  of  having  these  findings 
on  the  record.  [Christian,  «/".— The  jury  had  no 
authority  to  find  whether  Mrs.  Yelverton  was  married 
in  Scotland  or  married  in  Ireland,  but  to  find  whether 
she  was  ruarried.]  The  case  of-  Nepean  v.  Doe  d. 
Knight  (2  M.  &  W.,  894)  is  point  blank  in  my  favor. 
I  will  not  go  through  the  cases  which  have  been  cited 
of  simple  issues  where  surplusage  was  rejected.  There 
is  but  the  one  case  in  point,  and  that  is  Nepean  v. 
Doe  d.  Knight;  and  in  that  case  cross  bills  of  excep- 
tions were  tendered  and  sealed.  Now,  the  fact  that 
the  party  who  got  the  verdict  nevertheless  had  his 
bill  of  exceptions  received,  shows  that  that  bill  is  to 
be  received  upon  its  own  merits,  not  upon  the  merits  of 
the  action.  The  13  Edward  I,  c  31,  which  first 
gave  the  right  to  bills  of  exceptions,  and  the  succeed- 
ing statutes  on  this  subject,  and  the  case  of  Lord 
Trimlestown  v.  Kemmis  (9  Olar.  &  Fin.  749),  entitle 
me  to  say  these  findings  shall  not  stand  in  my  way. 
There  is  more  than  a  technicality  involved  in  this 
question.  If  that  were  all,  then  technically  I  stand 
entitled  to  a  venire  de  novo.  But  I  demand  it  upon 
other  and  higher  grounds. 

Cur.  ado.  vult 

July  7. — The  court  differing  in  opinion,  their  lord- 
ships delivered  their  judgments  seriatim. 

Christian,  J. — This  case  comes  before  the  court 
upon  exceptions  taken  to  the  charge  of  the  Lord  I 
Chief  Justice  in  the  month  of  March  of  last  year. 
The  question  at  the  trial  was  if  necessaries  had  been 
supplied  to  the  defendant's  wife;  and  the  plaintiff  re- 
lying upon  two  ceremonies  of  marriage — the  one  al- 
leged to  have  taken  place  in  Scotland,  and  the  other 
in  Ireland, — the  first  two  exceptions  complain  of 
the  charge  in  respect  of  the  former  of  these  ceremo- 
nies, and  the  remaining  three,  there  being  five  in  all, 
are  pointed  to  the  mode  in  which  it  treated  the  latter. 
A  question  of  novelty  and  importance  arises  in  the 
event  of  all  the  exceptions  which  relate  to  one  mar- 
riage being  overruled  and  any  of  the  rest  allowed. 


The  alleged  marriage  in  Scotland  was  a  pure  question 
of  fact,  viz.,  whether  such  a  ceremony  took  place  at 
all;  and  if  so,  whether  it  constituted  a  marriage  valid 
according  to  the  law  of  Scotland.     These  questions 
were  left  to  the  jnry  in  a  manner  of  which  it  is  im- 
possible for  us  to  complain.    The  two  exceptions  both 
require  a  direction;  and  in  whatever  way  the  House 
of  Lords  may  treat  this  verdict,  I  conceive  that  no 
such  power  or  discretion  as  is  suggested  resides  in  this 
court;  and  on  the  validity  of  this  alleged  marriage  in 
Scotland  I,  for  one,  have  no  intention  of  offeiing  any 
opinion  whatever.    The  two  first  exceptions  must, 
therefore,  in  my  judgment,  be  overruled.     With  refe- 
rence to  the  third,  fourth,  and  fifth  exceptions,  there 
is  no  dispute  that  on  the  15  th  of  August,  1857,  a 
ceremony  was  performed  by  a  Roman  Catholic  priest, 
which,  if  both  parties  had  been  of  the  Roman  Catho- 
lic persuasion,  would,  beyond  all  question,  have  bound 
them  to  each  other  as  man  and  wife;  and  I  will  take 
the  liberty  of  adding,  be  the  result  of  this  case  what 
it  may,  did  bind  them  in  honor,  honesty,  and  con- 
science.    The  dofendant,  on  his  cross-examination, 
said  that  he  and  the  lady  knelt  down  before  the  altar, 
the  priest  standing  inside;  that  before  the  priest  ha 
took  her  to  be  his  wife,  and  she  took  him  to  be  her 
husband.     I  regret  that  the  court  should  be  called  on 
to  look  behind  that  ceremony.     I  regret  the  existence 
of  an  Act  of  Parliament  which,  in  the  course  of  the 
argument,  was  felicitously  styled  a  moribund  statute, 
but  which,  alasl  is  not  moribund,  but  to  all  appear- 
ance as  far  from  being  repealed  as  it  has  ever  been; 
an  Act  which  has  enabled  the  defendant  to  call  upon 
a  court  of  justice  vo  ratify  his  assertion  that  a  marriage 
thus  contracted  was  not  a  marriage  at  all  but  a  mock- 
ery and  a  fraud,     I  hope  I  do  not  transgress  my 
proper  province  when  I  add  this ;  that,  let  the  result 
of  this  litigation,  its  ultimate  and  final  result  be  what 
it  may,  though  it  be  to  establish  that  this  man  is  bound 
by  no  legal  tie,  if  he  has  a  spark  of  honor  or  manhood 
in  his  nature  he  will  make  to  this  unhappy  lady  and 
those  who,  like  the  may  plaintiff,  have  befriended  her 
whatever  reparation  the  new  duties  he  has  since  con- 
tracted will  allow  him.  If  the  result  of  the  present  judg- 
ment be,  and  what  it  will  be  I  know  not,  that  the  verdict 
stand,  I  shall  be  most  glad  of  that  result     However, 
I  have  my  own  duties  to  perform;  and  not  even  to 
serve  the  interests  of  justice  must  law  be  strained  and 
truth  outraged.  The  fact  of  a  ceremony  of  marriage  be- 
ing established,  the  burden  of  proof  was  cast  upon  the 
defendant.    The  last  of  a  series  of  statutes  which 
have  been  cited,  the  object  of  which  was  to  deprive  of 
power  and  property  the  adherents  of  a  creed  then  be- 
lieved to  be  in  connexion  with  political  purposes  under 
the  ban  of  the  state,  was  the  19  Geo.  2,  c.  13.     By 
this  statute  every  marriage  celebrated  by  a  Roman 
Catholic  priest  between  a  Roman  Catholic  and  one  who 
hath  been  or  hath  professed  himself  or  herself  a  Protes- 
tant within  twelve  months  previous,  is  rendered  null  * 
and  void.    There  are  only  two  cases  to  be  found  on 
the  construction  of  this  statute, — Kirwan  v.  Kirwan 
(Batty,  712),  and  O'Connor  v.  M lCann  (Milw.  204). 
The  latter  contains  the  judgment  of  Radcliff,  J.,  in 
which,  speaking  of  the  former,  he  says,  "In  the  case 
of  Kirwan  v.  Kirwan,  it  was  strongly  argued  that 
the  words  in  that  Act,    •  every  person  who  hath 
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been,  or  hath  professed  himself  or  herself  to  be' 
a  Protestant  are  synonymous;  bat  the  Court,  and  af- 
terwards the  Court  of  Error,  were  agreed  that  the 
Legislature  contemplated  not  only  one  but  two  des- 
criptions of  persons;  first,  legal  Protestants;  secondly, 
professing  Protestants,  in  contradistinction  to  legal, 
and  avoided  the  marriage  of  a  person  of  either  des- 
cription with  a  Roman  Catholic,  if  celebrated  by  a 
Roman  Catholic  priest,  I  &,  the  marriage  with  a  Bo- 
man  Catholic  of  one  bred  a  Protestant  and  born  of 
Protestant  parents,  or  who  had  legally  conformed  from 
the  Roman  Catholic  religion  to  the  Protestant,  and 
filed  a  certificate  of  conformity;  and  the  marriage  of 
one  bred  a  Roman  Catholic,  and  born  of  Roman  Ca- 
tholic parents,  who  professed  Protestantism  within  the 
twelve  months,  though  he  or  she  did  not  legally  con- 
form and  file  a  certificate  of  conformity."  This  car- 
ries with  it  the  authority  of  the  Court  of  Queen's 
Bench,  and  also  that  of  the  Prerogative  Court;  and 
by  the  principles  here  laid  down  I  intend  to  be  guided. 
The  consequence  is  that  the  law  might  regard  the 
same  person  as  a  Roman  Catholic  for  one  purpose  and 
a  Protestant  for  another;  that  the  Legislature,  so  to 
Speak,  fastened  on  a  minimum  of  Protestantism  when 
marriage  was  the  subject  of  its  enactments;  and  on  a 
minimum  of  Roman  Catholicism  when  laying  down 
the  laws  of  property.  There  are  two  facts  concerning 
this  statute  which  must  needs  be  dwelt  upon.  First, 
that  whilst  it  contemplated  this  intermediate  class  of 
actual  Roman  Catholics  who,  being  such,  were  treated 
as  if  they  wefe  Protestants,  because  they  professed  to 
be  so,  it  did  not  recognise  any  corresponding  class  of 
actual  Protestants  who  professed  to  be  Roman  Catho- 
lics. From  this  follows  the  inference  that  once  a  man 
is  placed  in  the  legal  category  of  Protestants,  nothing 
will  take  him  out  of  it  except  his  divesting  himself  of 
the  character.  What  constitutes  that  legal  transmu- 
tation is  more  easily  asked  than  answered,  and  has 
never  been  established  in  any  case  except  it  be  by  the 
verdict  in  the  present  case.  In  the  second  place  when 
the  statute  in  question  speaks  of  one  "  who  hath  been 
a  Protestant,"  it  means  one  whom  external  acts  and 
facts  prove  to  be  so;  it  means  a  "  legal  Protestant,"  as 
Radcliff,  J.,  in  O'Connor  v.  M'Cann,  significantly 
styled  it.  The  law  does  not  deal  with  men  theologi- 
cally but  politically.  It  takes  them  as  they  stand,  and 
goes  not  to  their  inward  sentiments  in  order  to  class 
them.  Human  life  affords  neither  the  time  nor  the 
materials  for  investigations  into  the  abstract  belief 
which  constitutes  the  Roman  Catholic  or  the  Protes- 
tant religion,  or  forms  the  faith  of  an  individual  This 
view  is  corroborated  by  the  method  of  proof  by  certi- 
ficate pointed  out  in  one  of  these  statutes;  it  is  cor- 
roborated by  the  language  used  in  a  recent  decision 
in  the  Arches  Court  of  Canterbury,  I  mean  the  judg- 
ment in  the  case  of  the  Rev.  Rowland  Williams, 
which  is  only  a  week  old,  and  of  which,  accordingly,  we 
have  no  thoroughly  authenticated  report  But  in  such 
report  as  we  have  Dr.  Lushington  is  made  to  use  this 
language, — "  What  the  law  takes  notice  of  in  a  cler- 
gyman is  not  his  private  opinion  but  whathe  publishes" 
— language,  which  is  ten  times  over  more  applicable 
to  a  question  of  marriage  than  a  question  of  clerical 
heresy.  Here,  then,  is  the  root  of  the  error  into 
which  the  jury  fell,  that  the  counsel  did  not  at  the  I 


trial  sufficiently  call  the  attention  of  the  Court  to  this 
distinction.  How  far  was  this  condition  of  legal 
Protestantism  fulfilled  in  the  present  instance?  As 
regards  the  lady  it  was  adhered  to  plainly  enough.  She 
was  not  a  legal  Protestant.  But  what  of  the  gentle- 
man? Yelverton  was  born  a  Protestant  and  reared 
a  Protestant.  He  was  an  officer,  holding  himself  out 
to  the  world  and  the  Government  as  a  Protestant. 
Both  his  parents  were  Protestants;  and  his  life  is  co- 
vered with  a  profession  of  Protestantism,  deposed  to 
by  witness  after  witness.  By  birth,  breeding,  and 
practice,  he  was  a  perfect  specimen  of  that  which 
Radcliff,  J.,  calls  a  "legal  Protestant; "  and  the  con- 
clusion from  this  is,  that  primd  facie  the  marriage  is 
void.  Can  this  conclusion  be  counteracted?  If  I 
have  construed  the  statute  rightly  in  one  way,  and 
one  way  only,  and  that  is  by  proving  that  at  some 
date  earlier  than  the  15th  of  August,  1856,  the  de- 
fendant had  put  off  his  Protestantism  and  transferred 
himself  from  being  a  legal  Protestant  to  being  a  legal 
Roman  Catholic;  and  from  that  hour  to  the  hour  of 
the  marriage  continued  withont  lapse  to  be  such.  How 
is  this  to  be  made  manifest?  mere  profession  occa- 
sional or  interrupted  will  not  do.  It  may  be  that  a 
religious  ceremony  alone  will  make  it  manifest.  The 
defendant's  third  exception  does  not  go  so  far  as  to 
assert  this,  but  it^  embodies  two  propositions,  one  of 
law  and  one  of  fact,  that  to  constitute  a  ceremony  of 
marriage  celebrated  in  Ireland  by  a  Roman  Catholic 
priest  a  valid  marriage  it  was  necessary  that  both  par- 
ties should  for  twelve  months  previous  to  said  cere- 
mony uniformly,  uninterruptedly,  and  publicly  profess 
the  Roman  Catholic  religion,  and  that  there  was  no 
evidence  of  this  in  the  case  of  Major  Yelverton.  I 
am  of  opinion  that  this  exception  has  been  success- 
fully vindicated  in  its  every  farm ;  that  the  law  is  sound 
and  the  facts  fonnd ;  that  if  it  fails  at  all  it  under- 
states the  truth,  fortified  as  I  am  by  the  authority  of 
Kirwan  v.  Kirwan.  The  parties  must  have  been 
Roman  Catholics  for  twelve  months,  and  they  must 
have  been  so  uniformly  and  publicly.  The  case  was 
put  in  argument  of  an  individual  secluding  himself 
from  all  observation  for  twelve  months;  and  the  ques- 
tion was  asked  what  religion  will  you  give  to  him  who 
thus  for  twelve  months  makes  no  actual  profession? 
But  the  answer  is  easy,  that  such  as  he  was  before  be 
withdrew  himself  from  the  gase  of  men,  such  the  law 
presumes  him  to  continue.  A  barrister  is  none  the 
less  a  banister  when  in  his  study  or  recruiting  him- 
self amongst  mountains  of  Switzerland.  And  so 
it  is  with  religious  profession.  What  evidence  did  the 
plaintiff  give  in  fulfilment  of  this  description  as  re- 
gards the  defendant?  No  act  or  word  of  an  earlier 
date  than  the  twelve  months.  The  proof  rested  solely 
on  the  testimony  of  the  lady  herself,  and  consisted 
of;  first,  his  going  to  places  of  Roman  Catholic 
worship  three  times;  and  secondly,  of  private  conver- 
sations with  herself!  The  defendant  went  to  a  Roman 
Catholic  chapel  twice  in  Edinburgh,  and  once  in  War- 
renpoint.  I  shall  not  stop  to  inquire  his  motives  in 
so  doing;  whether  he  went  to  worship  or  to  dangle 
after  the  lady.  I  will  assume  it  was  to  worship.  But 
these  acts  fail  in  this;  they  do  not  relate  backwards; 
they  were  done  within  the  twelve  months,  and  are 
nothing  against  the  overwhelming  evidence  the  other 
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Way.    As   to   his   representations  to  herself,  they 
amount  to  this;  that  np  to  the  time  of  her  being  in 
Edinburgh  she  had  not  thought  much  about  his  reli- 
gion; that  he  told  her  that  part  of  his  family  were 
Protestants  and  part  Roman  Catholics,  and  that  he 
himself  was  not  a  Protestant,  and  believed  in  the  doc- 
trines of  her  church  but  did  not  practise  them;  that 
he  was  in  the  habit  of  making  fan  of  the  Protestant 
religion;  that  she  ever  after  believed  him  to  be  a  Ro- 
man Catholic,  though  she  did  not  understand  him  to 
go  to  confession;  that  when  she  asked  him  how  he 
was  baptized,  he  replied  he  did  not  remember;  and 
upon  her  saying  to  him,  "  If  yon  are  not  confirmed 
in  the  Protestant  religion,  yon  are  not  a  Protestant  if 
yon  do  not  believe  in  it,"  he  made  use  of  these  words, 
"  I  do  not  believe  in  it,  and  I  never  did."    She  states 
her  impression  when  at  Naples  to  have  been  that  he 
was  a  Roman  Catholic;  bat  there  is  nothing  in  that, 
because  she  doos  not  give  her  reasons,  and  she  and 
Yelverton  were  not  together  at  the  time.    Now,  the 
first  thing  to  be  observed  is  that  neither  has  all  this 
any  relation  backwards.  Every  expression  was  uttered 
within    the  twelve  months,  and  resolves  itself  into 
verba  de  prcesenti,  every  sentence  except  that  one,  "  I 
do  not  believe  in  it,  and  I  never  did."    Time  is  of 
the  essence  of  the  plaintiff's  case,  time  of  conversa- 
tion, as  much  as  the  feet  of  conversation.    It  is  said 
that  all  this  makes  a  case  to  go  to  the  jury  that  the 
defendant  was  always  a  Roman  Catholic  That  is  the 
plaintiff's  case  if  it  mean  anything  at  alL     I  stop  not 
to  comment  on  the  word  "it"  in  the  sentence  I 
have  last  referred  to,,  or  to  ask  whether  it  meant  the 
Protestant  religion  or  meant  confirmation.     I  will 
take  it  that  it  meant  the  ^Protestant  religion.     Bat 
will  this  make  the  defendant  a  Roman  Catholic? 
Sorely  not.    In  the  eye  of  the  law  he  was  a  Protes- 
tant.   He  may  net  have  believed  in  the  Protestant 
doctrines;  *he  may  have  been  a  Deist,  or  an  Atheist, 
but  he  was  a  "  legal  Protestant "  as  much  as  the 
Archbishop  of  Canterbury.    Miss  M'Farlaad  deposes 
that  Yelverton  always  leaned  to  Catholicity;  that 
this  out  and  out  converted  Roman  Catholic  evinced  a 
leaning  towards  Roman  Catholicism.    The  evidence 
of  the  priest  who  married  them  is  that  Yelverton  told 
him  he  was  not  a  Roman  Catholic,  bat  a  Protestant 
Catholic.     No  Protestant  person  accustomed  to  the 
English  language  could  frame  a  more  explicit  denial 
of  his  being  a  Roman  Catholic.     Everyone  knows 
that  the  best  of  Protestants  assert  their  title  to  be 
Catholics,  as  members  of  the  Universal  Church  of 
Christ,  and  for  distinction  call  the  others  Roman  Ca- 
tholics.   And  this  is  the  plaintiff's  own  evidence.    At 
the  last  moment  when  the  defendant  was  about  to  be 
married  he  gives  expression  to  the  most  thorough  re- 
pudiation of  Roman  Catholicism.     The  question  how- 
ever, is  this,  whether  there  was  a  case  to  go  to  the 
jury,  not  whether  the  evidence  preponderated  one  way 
or  the  other.    Was  there  then  a  case  to  go  to  any 
rational  jury?    If  it  were  necessary  for  the  present 
purpose  I  should  express  my  opinion  upon  the  admis- 
sibility of  this  class  of  evidence,  conversations  with 
the  woman  to  whom  the  defendant  was  about  to  be 
married.     Suffice  it  to  say  that  if  the  expressions  ut- 
tered by  the  defendant  were  far  more  explicit  than 
they  are  they  wonkl  not  make  out  such  a  case  as 


onght  to  go  to  a  jury.  What  I  have  been  saying  may 
be  summed  up  in  these  two  propositions: — 1.  The 
case  was  brought  within  the  statute,  the  1 9  Geo.  H. 
c  13.     2.  The  plaintiff  by  his  evidence  wholly  failed 
to  take  it  out.     I  now  turn  to  the  charge  and  the  ex- 
ceptions. The  charge  is  not  as  fully  reported  as  might 
be  desired;  and  I  conjecture  the  reason  to  be  that 
the  Lord  Chief  Justice  did  not  consider  this  the  im- 
portant part  of  the  case,  and  did  not  expect  the  re- 
sult   But  after  telling  the  jury  that  there  was  the 
presumption  derived  from  Yelverton's  birth  and  edu- 
cation, he  leaves  it  to  them  to%ay  whether  or  not  he 
had  become  a  Roman  Catholic  more  than  twelve 
months  before  the  ceremony,  and  whether  he  did  at 
any  time  within  the  twelve  months  profess  himself  to 
be  a  Protestant;  and  he  defines  that  profession  to  be 
the  doing  of  any  unequivocal  religious  act  inconsistent 
with  his  being  of  a  different  religion.     If  I  am  right 
there  was  error  in  this  passage.   It  leaves  to  the  jury 
to  say  if  the  defendant  had  ceased  to  be  a  Protestant 
and  had  become  a  Roman  Catholic  more  than  twelve 
months  before,  and  whether  he  had  done  that  which 
showed  a  return  to  the  Protestant  religion;  and  it 
pronounces  the  evidence  to  be  such  either  way  that 
they  might  find  upon  it;  whereas,  in  my  opinion, 
there  was  no  evidence  whatever  to  go  to  the  jury  from 
which  they  might  find  that  the  defendant  had  ceased  to  be 
a  Protestant.     The  Lord  Chief  Justice  should  have 
told  the  jury  what  being  a  legal  Protestant  was,  and 
should  have  told  them  there  was  no  evidence  to  show 
that  the  defendant  had  divested  himself  of  that  charac- 
ter. There  is  non-direction  here  which  amounts  to  mia- 
direcdov—M'Mahon  v.  Lennard  (6  H.  of  L ,  996). 
I  think  there  was  also  positive  misdirection.    The 
charge  in  order  to  be  consistent  should  run  thus,— 
yon  must  first  be  satisfied  that  more  than  twelve 
months  before  the  maniige  Yelverton  had  become  a 
Roman  Catholic;  yon  must  secondly  be  satisfied  that 
he  continued  to  profess  during  the  twelve  months; 
and  thirdly,  I  tell  yon  there  is  no  evidence  of  any- 
thing of  the  kind.    The  third  exception,  therefore,  in 
my  judgment  onght  to  be  allowed.    The  fourth  ex- 
ception ought  also  to  be  allowed.    It  runs  thus,— 
that  "  the  defendant  required  the  jndge  to  tell  the 
jury  that  if  they  believed  that  within  twelve  months 
previous  to  the  ceremony  performed  by  the  Rev.  Mr. 
Mooney  the  defendant  attended  Divine  worship  ia 
the  Prdtestant  Episcopalian  Church  in  Scotland,  and 
in  the  Established  Church  of  England  and  Ireland  in 
Ireland,  and  that  he  did  so  as  a  professing  Protestant, 
then  such  ceremony  did  not  constitute .  a  valid  mar- 
riage."  The  point  of  this  exception  lies  in  the  words 
*•  as  a  professing  Protestant,9'  which  bring  the  case 
directly  within  the  statute.    The  fifth  exception  pro- 
ceeds upon  a  distinction  more  snbtle  than  sound,  and 
must  be  overruled.  It  is  inconsistent  with  the  reason- 
ing which  supports  the  third  and  fourth  exceptions. 
The  result  of  this  would  ordinarily  be  that  a  venire 
de  novo  should  be  awarded,  there  being  two  excep- 
tions out  of  five  allowed.    The  question  of  novelty  I 
spoke  of  arises  upon  this,  that  interposed  between  the 
bill  of  exceptions  and  the  verdict,  I  find  the  answers 
of  the  jury  to  questions  put  to  them  by  the  Lord 
Chief  Justice  at  the  trial.     The  record  informs  me 
that  the  jury  were  of  opinion  there  was  a  valid  Scotch 
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marriage,  and  also  a  valid  Irish  marriage.  Now,  by 
the  28  Geo.  Ill,  c.  31,  the  bill  of  exceptions  is  in 
this  country  incorporated  with  the  postea;  and  as  ob- 
served by  Parke,  B.,  in  The  Bank  of  Ireland  v.  Trus- 
tees of  Evans* 8  Charities  (5  Ho.  of  Lor.  407),  a  ventre 
de  novo  is  always  issued  for  matter  on  the  record. 
The  plaintiff  accordingly  insists  that  he  will  be  enti- 
tled to  retain  his  verdict  in  the  event  of  the  excep- 
tions relating  to  the  Scotch  marriage  being  overruled 
by  the  court,  the  finding  on  this  marriage  being  on 
the  record.  The  defendant,  on  the  other  hand,  con- 
tends that  the  court  ctnnot  take  cognizance  of  that 
fact ;  and  that  it  is  now  uncertain  what  the  verdict 
is  based  upon.  A  motion  was  lately  made  to  expunge 
from  the  bill  of  exceptions  these  findings  of  the  jury; 
and  though  1  did  not  dissent  from  the  judgment  of 
the  other  members  of  the  court  on  that  motion,  I  ex 
pressly  reserved  to  myself  the  right  to  decide  on  the 
propriety  of  introducing  them  upou  the  hearing  of  the 
bill  of  except'ons — ThdwaU  v.  Yelverton  (7  Ir.  Jur., 
N.  S.  264).  There  is  no  instance  of  what  was  done 
l.er j  having  been  ever  done  before.  I  appeal  to  all 
the  court  and  counsel  who  have  known  Nisi  Prius,  to 
say  if  they  ever  saw  such  a  thing  as  the  opinions  of  the 
jury  put  upon  the  record.  It  is  contrary  to  the  very 
principle  of  trial  by  Nisi  Prius,  which  requires  that 
the  jury  be  unanimous  upon  the  issues  sent  to  them, 
and  on  nothing  more.  In  the  present  instance  it  was 
the  duty  of  the  jury  to  find  whether  Mrs.  Yelverton 
was  married  or  not.  It  was  no  part  of  the  issue  sent 
to  them  to  find  the  validity  of  any  particular  marriage. 
It  has  been  suggested  that  this  finding  on  the  Scotch 
marriage  will  be  conclusive  between  the  plaintiff  and 
defendant  in  any  future  action  between  them;  but  I 
do  not  think  it  will  be  any  such  thing,  for  it  is  only 
the  opinion  of  the  jury.  In  Davies  v.  Lowndes  (1 
Man.  &  Gran.,  473),  there  were  three  collateral  ques- 
tions submitted  to  the  jury,  and  they  gave  written 
answers;  and  it  was  attempted  to  have  these  three 
answers  put  upon  the  bill  of  exceptions  for  the  pur- 
pose of  preventing  a  failure,  and  the  rule  was  dis- 
charged; and  Tindal,  G.  J.,  in  giving  judgment  says, 
at  p.  483,  "  Although  this  application  arises  upon  a 
writ  of  right,  and  a  bill  of  exceptions  has  been  ten- 
dered, we  must  be  prepared  to  say,  if  the  present  ap- 
plication is  to  be  granted,  that  in  every  civil  action 
where  the  verdict  of  the  jury  depends,  as  it  very 
often  must,  on  the  view  which  they  take  of  several 
distinct  points  occurring  upon  the  evidence,  if  the 
jury  think  proper  to  express  to  the  court  their  finding 
of  those  distinct  points  as  well  as  their  verdict,  such 
findings  must  be  inserted  in  the  postea,  a  course  of 
proceeding  for  which  no  authority  has  been  produced, 
and  which  has  never  obtained  in  practice.  The  same 
would  be  the  necessary  course  to  be  pursued  in  crimi- 
nal proceedings  also ;  and  to  what  inconvenience  such 
a  deviation  from  the  regular  established  course  would 
give  rise  will  readily  suggest  itself  when  it  is  consi- 
dered that  it  is  to  the  verdict  of  the  jury  alone  that 
the  law  gives  absolute  credit,  being  the  finding  of  the 
jury  on  the  precise  issue  which  they  are  sworn  to 
fiud."  The  only  difference  between  the  case  in  which 
these  words  were  uttered  and  the  present  is,  that 
the  jury  volunteered  the  answers  without  being  asked 
for  them.     Will  this  constitute  any  real  distinction 


between*  the  two  cases?  The  Lord  Ohief  Justice  had 
a  right  to  get  these  answers,  and  jto  put  them  on  hid 
note-book,  to  be  made  use  of  when  called  for  by  the 
court  upon  a  new  trial  motion;  bat  having  done  this 
he  goes  a  step  farther,  and  inserts  them  upon  the  re- 
cord. Of  the  case  of  Nepean  v.  Doe  cL  Knight  (2  M. 
&  W.,  894  ),  which  has  been  cited  as  a  precedent, 
ail  that  can  be  said  is  that  the  point  passed  sub  sHen- 
tio;  that  this  is  the  only  instance;  and  that  it  was 
prior  to  the  case  of  Davies  v.  Lowndes.  I  am  of  opinion 
that  these  findings  must  be  rejected,  and  the  case 
treated  as  if  they  were  not  there.  I  confess  I  cannot 
see  the  difference  they  make  in  the  case  by  having 
their  presence  recognised.  The  plaintiff's  counsel  in- 
sisted strongly  on  the  maxim,  utile  per  inutile  non 
vitiatur;  but  the  question  is  which  is  utile?  which  is 
inutilef  These  findings  stultify  one  another,  and  are 
mutually  destructive,  finding  the  Irish  marriage  valid 
is  ipso  facto  declaring  there  was  no  Scotch  marriage; 
while  finding  the  Scotch  marriage  does  the  same  for 
the  Irish  marriage;  a  ceremony  of  marriage  between 
two  persons  already  married  being  a  simple  nullity. 
Are  inconsistency  and  repugnancy  the  better  for  being 
put  upon  the  record?  This  jury,  carried  away  by  I 
know  not  what,  choose  to  disregard  the  direction  of 
the  judge  to  let  the  Irish  marriage  alone  in  case  they 
found  the  Scotch  marriage;  and  I  can  only  account 
for  this  by  supposing  them  to  have  got  beyond  con- 
trol, and  not  to  have  Known  what  they  were  doing. 
A  reflection  which  does  not  tend  to  increase  the  value  I 
should  attach  to  any  verdict  they  might  bring  in 
under  such  circumstances.  The  record  so  constructed 
presents  as  curious  an  appearance  as  the  case  which 
called  it  into  existence;  and  if  it  goes  before  an  Eng- 
lish tribunal  I  apprehend  that  judicial  criticism  there 
will  not  be  sparing  of  those  comments,  of  which  it 
is  never  very  sparing,  when  it  undertakes  to  pronounce 
upon  the  eccentricities  of  Irish  procedure. 

Keogh,  J. — The  court  are  agreed  in  thinking  that 
the  Scotch  marriage  was  a  question  of  feet,  and  that 
the  two  first  exceptions  must  be  overruled.  The 
third,  fourth,  and  fifth  exceptions  turn  upon  the 
meaning  of  the  words  "  who  hath  been  or  hath  pro- 
fessed himself  or  herself  to  be  a  Protestant  at  any 
time  within  twelve  months,"  in  the  1st  section  of  the 
19  Geo.  II.,  c  13.  This  Act  is  one  of  a  series  of 
Acts  extending  over  the  reigns  of  William  III., 
Anne,  and  the  two  first  Georges;  and  its  preamble 
states  that  the  laws  then  in  force  to  prevent  Roman 
Catholic  priests  from  celebrating  marriages  between 
Roman  Catholics  and  Protestants  had  been  found  in- 
effectual If  I  read  English  history  aright,  I  am  led 
to  trace  the  parentage  and  pedigree  of  these  Acts  to 
the  date  of  the  Reformation  and  the  predecessors  of 
the  Stuarts.  Till  then  the  Roman  Catholic  religion 
was  the  religion  of  the  realm,  at  which  time  it  ceased 
to  be,  and  Protestantism  occupying  its  place  followed 
in  the  footsteps  of  its  predecessor  by  making  every 
desertion  from  its  ranks  a  statutable  offence.  From 
the  times  of  Edward  VL  and  Elizabeth  every  subject 
1  of  the  state  was  supposed  to  be  a  Protestant;  and 
!  then  it  was  that  Protestantism  made  a  fair  commence 
<  ment  of  its  legal  existence,  I  do  not  mean  that  Pro- 
testantism itself  then  commenced  to  exist,  for  in  i^ 
1  noblest  sense  I  conceive  it  to  have  always  cxisto! 
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In  tho  sense  of  a  remonstrance  against  priestly  into- 
lerance I  look  upon  it  as  coeval  with  Christianity. 
Bnt  it  is  with  Protestantism  in  England,  with  legal 
Protestantism  we  have  to  deal,  which  did  then  com* 
mence  its  existence,  and  which  armed  itself  with  all 
the  appurtenances  of  the  criminal  code.     Nor  was 
Roman  Catholicism  the  sole  object  of  its  enactments, 
for  Protestant  dissent  was  equally  under  the  ban  of 
lie  law.    Protestant  dissent  was  in  process  of  time 
tolerated;  and  this  19  Geo.  II.,  c  13,  had  bnt  two 
classes  to  operate  upon,  viz.,  the  Protestant  of  the 
state  and  Ae  Protestant  dissenter,  whose  existence 
was  then  recognised;  and  secondly,  the  Roman  Ca- 
tholic, who  was  not  recognised  except  for  the  purposes 
of  punishment  and  disability.    The  words  "  hath  pro- 
fessed him  or  herself  to  be  a  Protestant  within  twelve 
months  "  must  therefore  have  referred  to  Roman  Ca- 
tholics.   The  object  of  the  Act  was  to  invalidate  the 
marriage  of  anyone  who  had  not  been  a  Roman  Ca- 
tholic for  twelve  months  if  married  by  a  Roman  Ca- 
tholic priest.     What  then  was  the  religion  of  Major 
Yelverton  during  the  twelve  months  which  preceded 
his  Irish  marriage?     He  was  born  a  Protestant,  bap- 
tized a  Protestant;  he  was  a  Protestant  officer,  going 
with  his  Protestant  friends  and  relatives,  and  seen  by 
his  Protestant  pastor.     He  attended  Protestant  wor- 
ship as  a  Protestant  almost  up  to  the  date  of  the  mar- 
riage; and  in  reply  to  the  plaintiff's  own  witness,  the 
priest,  he  said,  upon  the  testimony  of  the  priest,  that 
he  was  not  a  Roman  Catholic     When  asked  what 
then?  he  answered  that  ho  was  a  Protestant  Catho- 
lic, meaning  thereby,  as  I  conceive,  a  Protestant,  and 
yet  a  Catholic;  a  Catholic,  and  still  a  Protestant 
Could  anything  be  more  overwhelming  out  of  the  mouth 
of  the  plaintiffsown  witness?  Protestants  call  themselves 
Catholics,  as  contradistinguished  from  Roman  Catho- 
lics; and  I  know  of  no  reason  to  prevent  them  from 
80  doing,  claiming  as  they  do,  as  Christian,  J.,  has 
observed,  to  be  members  of  the  universal  church  of 
Christ.     Against  this  evidence  there  is  the  statement 
of  the  lady,  who  claims  to  be  the  defendant's  wife,  of 
private  conversations  had  with  him.     But  in  Kirwan 
v.  Kirwan,.  Vandeleur,  J.,  required  an  unequivocal 
profession.    In   O'Connor  v.  M'Cann^  Radcliff,  J., 
said  it  would  be  monstrous  to  bold  that  a  private  ver- 
bal or  written  declaration  would  be  sufficient  to  con- 
stitute a  profession  of  religion.    I  agree  with  Rad- 
cliff, J.,  in  that  sentiment.    If  the  doctriuo  advocated 
here  were  admitted,  there  would  be  no  difficulty  in 
laying  hold  of  the  smallest  act  or  expression  to  con- 
stitute a  man  or  a  womau  a  Romau  Catholic  If  there 
was  evidence  here  to  go  to  a  jury  we  shall  be  making 
the  road  to  Catholicism  easier  by  the  statute  rather 
than  more  difficult.     There  is  no  instance  of  a  Pro- 
testant making  his  marriage  valid  by  such  a  lapse  into 
Roman  Catholicism.    The  case  suggested  of  a  person 
secluded  for  twelve  months  is  not  this  case.     When 
it  arises  I  shall  know  how  to  deal  with  it,  but  will  not 
now  be  influenced  by  so  whimsical  a  possiblity.  Nolo 
sic  sapere.     I  wish  not  to  be  wise  in  such  conceits. 
The  third  and  fourth  exceptions  ought,  in  my  judg- 
ment, to  be  allowed,  and  the  fifth  one  overruled.   I  do 
not  think  that  the  findings  of  the  jury  ought  to  debar 
the  defendant  from  all  remedy  upon  this  record ;  and 
on  the  whole  I  give  my  opinion  in  favor  of  a  venire 
de  novo. 


Ball,  J. — I  shall  not  stop  to  consider  what  the 
world  are  agreed  on,  that  the  Popery  laws  are  penal 
—Smith  v.  Bead  (6  Bac  Ab.  130).    Much  has  been 
adduced  at  the  bar  which  is  foreign  to  the  exceptions, 
and  I  shall  not  refer  to  it     This  marriage  in  Ireland 
having  been  proved  in  fact,  every  presumption  of  law 
is  in  its  favor — semper  prassumkur  pro  matrimonio. 
The  House  of  Lords  decided  In  Anderson  v.  Fitzge- 
rald (4  Ho.  of  Lor.  499),  that  exceptions  did  not  lie 
for  non  direction  on  the  part  of  the  judge;  and  in 
Ball  v.  Mannin  (Smith  &  Batty,  461),  that  it  was 
the  duty  of  the  counsel  to  call  the  judge's  attention 
to  any  matter  on  which  a  direction  was  required,  in 
order  that  he  might  have  an  opportunity  to  expres 
his  opinion  on  the  matter.     This  was  upheld  in 
APMahon  v.  Lennard  (6  Ho.  of  Lor.  996),  which  so 
far  qualified  the  doctrine  as  to  lay  down  that  non-di- 
rection might  be  a  ground  of  exception  if  the  excep- 
tion were  properly  taken.     In  the  present  instance  all 
the  exceptions  to  the  charge  of  the  Lord  Chief  Justice, 
except  the  last,  are  defective  in  form,  and  on  form 
must  be  overruled.   They  are  taken  for  non-direction, 
not  for  mis-direction;  and  they  omit  to  state  what 
direction  the  Lord  Chief  Justice  did  give  to  the  jury. 
There  is  no  exception  to  the  effect  that  there  was  no 
evidence  that  the  defendant  had  ceased  to  be  a  Protes- 
tant and  had  become  a  Roman  Catholic;  and  I  there- 
fore advisedly  abstain  from  saying  a  word  upon  the 
want  of  such  evidence,  of  which  so  much  was  made 
at  the  bar.     With  regard  to  the  substance  of  the 
exceptions  which  concern  tho  marriage  in  Ireland, 
this  third  exception  means  that,  in  addition  to  the  in- 
structions given  by  the  Lord  Chief  Justice  to  the  jury, 
he  should  have  further  told  them  that  it  was  neces- 
sary the  defendant  should  for  twelve  months  have 
uniformly  made  a  profession,  and  engaged  in  making 
public  acts  of  profession.     I  do  not  understand  what 
it  means  if  it  does  not  mean  this.     We  are  called 
upon  to  subscribe  to  this  legal  dogma  of  the  necessity 
of  this  uniform,  uninterrupted,  and  public  profession. 
But  no  case,  text-book,  or  even  dictum  of  a  judgo 
has  been  produced  to  sustain  this;  nor,  when  judges 
were  busy  in  administering  this  penal  code,  does  this 
appear  to  havo  ever  been  the  doctrine     I  am  at  a 
loss  to  understand  how  the  legal  presumption  of  con- 
tinuance can  satisfy  the   terms   of  this  exception. 
What  is  to  be  the  amount  of  the  profession,  what  the 
extent  of  the  requisite  publicity?     With  regard  to 
the  fourth  exception,  the  judge  is  not  bound  to  use 
words  suggested  by  counsel  when  he  has  substantially 
and  correctly  put  the  question  to  the  jury.    The  law 
on  this  point  is  distinctly  laid  down  by  Lefroy,  B.,  in 
Power  v.  St.  George  (1 1  Ir.  Law  Rep.  1 10);  and  as 
I  concur  with  the  other  members  of  the  court  in  their 
judgment  respecting  the  first  and  second  exceptions; 
and  as  there  remains  only  the  fifth,  which  is  admitted 
on  all  sides  to  be  unsustainable,  I  am  of  opinion  that 
ail  the  exceptions  should  be  overruled. 

Monahan,  C.  J. — In  the  charge  which  I  delivered 
to  the  jury  in  this  case  I  informed  them  that  I  should 
require  answers  to  the  two  questions,-— was  there  a 
marriage  in  Scotland?  Was  there  a  marriage  in  Ire- 
land? I  told  them  that  the  first  involved  two  ques- 
tions in  itself— the  fact  of  the  alleged  marriago  and 
its  validity  accordiug  to  the  law  of  Scotland;  and 
that  tho  validity  of  the  Irish  ceremony  depended  upon 
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the  religion  of  the  parties;  and  no  one,  as  I  conceive, 
except  an  astnte  lawyer,  could  misunderstand  either 
the  questions  or  the  answers.  My  mind  inclined  to 
the  exposition  of  Scotch  law  given  by  the  plaintiff's 
witness;  but  I  was  clearly  of  opinion  that  to  the  jury 
it  must  go  as  a  question  of  fact;  and  this,  which  ap- 
plies to  the  first  of  these  five  exceptions,  applies,  in 
my  opinion,  more  strongly  to  the  second.  I  therefore 
concur  with  the  other  members  of  the  court  in  holding 
that  both  these  exceptions  should  be  overruled.  I 
come  to  deal  with  the  remaining  ones.  The  third  ex- 
ception is  defective  in  form.  It  is  taken  for  non-di- 
rection, not  for  mis-direction;  and  it  fails  to  come 
within  the  class  of  cases  referred  to  where  this  objec- 
tion was  removed  by  the  form  in  which  the  exception 
was  taken.  It  is  not  asserted  by  this  exception  that 
there  was  not  sufficient  evidence  that  the  defendant 
had  become  a  Roman  Catholic;  and,  as  plainly  ap- 
pears to  me,  no  such  question  arises  upon  it  The 
counsel  who  took  the  exception,  who  prepared  it,  ad- 
mitted that  was  not  its  meaning;  and  the  counsel 
who  argued  it  admitted  that  if  internal  belief  were 
sufficient  to  prove  religion  there  was  evidence  to  jus- 
tify the  verdict  To  make  my  own  reasoning  intelli- 
gible I  must  go  over  a  few  of  the  mots  so  often  dwelt 
upon  in  the  argument,  and  now  so  well  known  to 
everybody.  A  necessity  which  might  have  been  ob- 
viated could  I  have  anticipated  the  elaborate  judg- 
ments which  have  been  delivered.  Mrs.  Yelverton 
was  the  principal  witness  for  the  plaintiff;  and  she 
deposed  that  at  the  time  of  the  ceremony  the  defen- 
dant said  to  the  priest  that  he  was  a  Catholic,  but 
that  he  was  afraid  he  was  riot  a  good  one,  but  that 
he  was  no  Protestant;  that  she  saw  him  at  Mass 
twice  in  Edinburgh ;  and  that  he  went  with  her  to  a 
Roman  Catholic  place  of  worship  at  Warrenpoint; 
that  he  told  her  that  part  of  his  family  were  Catholics 
Aid  part  Protestants,  ani  that  he  himself  was  a  Ca- 
tholic, and  believed  in  the  doctrines  of  confession  and 
absolution;  that  he  always  made  fun  of  the  Protestant 
religion ;  and  in  answer  to  the  words  used  by  her,  "  if 
you  are  not  confirmed  in  the  Protestant  religion  you 
are  not  a  Protestant  if  you  do  not  believe  in  it,"  he 
said,  "  I  do  not  believe  in  it,  and  I  never  did."  If 
unexpected  answers  are  given  upon  cross-examination, 
they  cannot  be  withheld  from  the  jury.  The  plaintiff 
gave  some  evidence,  though  not  much,  regarding  the 
defendant's  religion;  he  proved  his  statement  that  he 
had  received  a  letter  from  his  sister,  saying  she  had 
heard  he  had  become  a  Roman  Catholic,  and  his  re- 
mark, "  I  must  have  been  seen  at  the  chapel."  In 
'giving  this  to  the  jury  I  did  not  assume  its  truth.  I 
have  yet  to  learn  that  a  judge  is  warranted  in  with- 
drawing a  question  from  the  jury  upon  the  strength  of 
his  own  fancy  that  the  evidence  preponderates  one 
way  or  the  other.  There  is  the  statement,  "  I  do  not 
believe  in  it,  and  I  never  did,"  to  be  taken  in  con- 
nexion with  the  other  evidence  of  the  defendant's  re- 
ligion. What  is  the  law  which  governs  this  case? 
The  19  Ceo*  tt.,  c  13,  is  a  very  short  statute.  There 
is  nothing  in  it  to  demand  a  uniform,  uninterrupted, 
and  public  profession.  But  it  is  said  that  this  is  one 
of  a  series  of  statutes.  The  4  Will.  &  Mary,  c.  2, 
which  is  not  a  marriage  act,  shows,  in  my  opinion, 
what  was  the  difference  meant  between  Protestants 


and  Papists.  There  is  no  definition  of  a  Papist  but 
the  criterion  laid  down  is  this,  that  the  party  is  to  be 
tendered  the  declaration  against  Transubstantiation. 
This  shows  that  the  Legislature  regarded  internal  be* 
lief  and  not  external  profession.  The  first  of  the 
Marriage  Acts  is  the  9  William  TIL,  c  3,  whose 
2nd  section  runs  thus :  —  "  Whereas  the  marri- 
ages of  Protestant  persons  to  and  with  Popish 
maidens  have  proved  pernicious  to  the  Protestant  in- 
terest, it  commonly  happening  such  Protestant  persons 
and  their  issues  being  influenced  by  such  Popish  wives 
are  reconciled  to  Popery,  be  it  enacted  tfcat  in  case 
any  Protestant  person  shall  marry  any  maiden  with- 
out a  certificate  of  her  being  a  known  Protestant, 
such  person  shall  be  deemed  and  esteemed  to  all  in- 
tents to  be  a  Papist,  and  be  disallowed  from  being 
heir,  &c,  unless  such  person  shall  within  one  year 
procure  such  wife  to  be  converted  to  the  Protestant 
religion."  The  2  Anne,  c  6,  is  entitled  "  An  Act 
to  prevent  the  further  growth  of  Popery,"  and  ren- 
ders it  penal  for  Papists  to  send  their  children  out  of 
the  country.  In  neither  of  these  is  there  any  defini- 
tion of  a  Papist  or  a  Protestant  The  next  Act  was 
the  6  Anne,  c.  16,  entitled  "An  Act  for  the  mora 
effectual  preventing  the  taking  away  and  marrying 
children  against  the  wills  of  their  parents  or  guar- 
dians." The  next  was  the  8  Anne,  c.  3,  to  explain 
and  amend  the  Act  to  prevent  the  further  growth  of 
Popery.  The  next  was  the  12  Geo.  L,  c  3,  which 
enacted  "  That  if  any  Popish  priest,  or  reputed  Po- 
pish priest,  or  person  pretending  to  be  a  Popish  priest, 
or  any  degraded  clergyman,  should  celebrate  or  take 
upon  him  to  celebrate  any  marriage  between  two  Pro- 
testants or  reputed  Protestants,  or  between  a  Protes- 
tant or  reputed  Protestant  and  a  Papist,  such  Popish 
priest,  &c,  should  be  guilty  of  felony  and  suffer  death 
as  a  felon."  The  next  was  the  19  Geo.  IL,  c  13, 
the  statute  under  discussion,  and  the  last  was  the  23 
Geo.  IL,  c.  10.  I  cannot  come  to  the  conclusion 
that  the  principle  was  different  when  property  was 
being  legislated  for  and  when  matrimony  was  being 
legislated  upon.  I  cannot  find  the  doctrine  in  any 
case;  and  if  we  assume  that  being  a  Protestant  was 
different  from  professing  to  be  a  Protestant,  what  can 
the  former  mean  except  believing  in  those  doctrines 
which  are  not  the  doctrines  of  the  Roman  Catholic 
religion?  In  Close  v.  Hamilton  (How.  Pop.  Cas.  30), 
a  bill  to  perpetuate  testimony  of  a  person's  being  a 
Papist  who  had  been  always  esteemed  a  Protestant 
was  allowed  ten  years  after  his  death.  I  refer  also  to 
Tisdal  v.  Quia  (How.  Pop.  Cas.  40),  and  in  Swan 
v.  the  Governors  of  Stephens*  Hospital  (How.  Pop. 
Cas.  136),  the  inquiry  directed  by  the  court  was 
"whether  Edward  Cusack  was  at  any  and  what  time 
a  Papist  or  person  professing  the  Popish  religion  w 
Cusack  was  born  and  bred  a  Protestant;  he  was  what 
I  have  heard  called  here  to-day,  "  a  legal  Protestant;" 
and  the  inquiry  was  this,  was  he  in  truth  a  Papist? 
I  conceive  belief  was  taken  to  be  the  test  there.  Not 
one  of  these  cases  lays  down  any  such  doctrine  as  is 
contained  in  the  third  exception.  I  come  now  to  the 
cases  on  marriage,  the  principal  one  being  Kirwan  v. 
Kirwan.  I  learn  for  the  first  time  in  the  present 
case  that  it  is  harder  to  prove  a  man  a  Roman  Catho- 
lic than  a  Protestant    That  which  will  prove  a  Ro- 
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man  Catholic  to  have  become  a  Protestant  will,  in  my 
judgment,  prove  a  Protestant  to  have  become  a  Ro- 
man Catholic    In  Kirwan  v.  Kirwan,  the  evidence 
left  it  in  donbt  what  was  the  religion  of  Edmond  Ear- 
wan  at  the  time  of  his  marriage  with  Celia  Hopkins. 
The  jury  found  the  marriage  void,  bat  it  is  impossible 
to  tell  upon  what  grounds;  and  if  I  were  to  come  to 
any  conclusion  upon  the  evidence  it  would  be  that 
Edmond  Kirwan  was  in  feet  a  Protestant     In  Bruce 
v.  Burke  (2  Ad.  471),  the  distinction  does  not  exist 
which  is  taken  between  Kirwan  v.  Kirwan,  and  Thel- 
watt  v.  Yelvirton,  that  Kirwan  was  originally  a  Ro- 
man Catholic,  and  Yelverton  originally  a  Protestant; 
for  Borke  was  originally  a  Protestant.    There  is  no 
such  doctrine  as  that  of  legal  Protestantism  in  Kir- 
wan  v,  Kirwan,  nor  anywhere  but  in  the  words  of 
Radcliff,  J.,  who,  in  O'Connor  v,  M^Cann,  professes 
to  fiud  it  in  Kirwan  v.  Kirwan,  where  I  myself  can- 
not find  it.    Neither  can  I  follow  the  reasoning  of 
this  judge  when  he  suggests  that  Margaret  Forbes, 
although  a  Roman  Catholic  in  heart  yet  somehow  be- 
lieved she  was  a  professing  Protestant.    I  can  under- 
stand well  enough  that  she  told  a  lie,  and  said  she 
was  a  Protestant  when  she  had  no  notion  of  becoming 
one.    I  may  also  mention  Rex  v.  Hanley  (Car.  Sup., 
264),  and  Regina  v.  Orgiil  (9  Car.  &  Payne,  80).  If 
this  third  exception  is  to  be  literally  construed,  it  fol 
lows  that  if  a  man  recants  in  private,  and  attends  to 
the  religious  duties  of  a  Roman  Catholic  for  twelvo 
months,  because  he  has  not  for  those  twelve  months 
uniformly,  uninteruptedly,  and  publicly  professed  the 
Roman  Catholic  religion,  he  is  a  Protestant  within  the 
meaning  of  the  19  Geo.  II.,  c  13.     The  first  objec- 
tion to  the  fourth  exception  is,  that  like  the  third,  it 
is  for  non-direction,  which,  according  to  Anderson  v. 
Fitzgerald,  is  not  matter  of  exception.      It  was  not 
my  province  but  the  province  of  the  jury  to  give  a 
character  to  the  defendant's  attendances  at  church. 
Ambiguity  in  the  judge's  charge  may  be  ground  for 
a  new  trial  motion,  which  is  very  different  from  ar- 
guing a  bill  of  exceptions,  because  in  the  former  case 
the  entire  merits  are  before  the  court,  which  can  de- 
-  tic]e  whether  the  jury  were  misled  or  not     I  am  of 
opinion  that  all  these  exceptions  should  be  overruled. 
But  I  do  not  think  it  right  to  stop  here  without  ex- 
pressing my  belief  that  the  allowance  of  some  of 
these  exceptions  should  not  entitle  the  defendant  to  a 
venire  de  novo,    A  valid  Scotch  or  a  valid  Irish  mar- 
riage would  support  the  plaintiff's  case.    I  asked  the 
jury  if  there  had  been  a  marriage  valid  according  to 
the  law  of  Scotland,  and  they  replied,  "  We  do  think 
there  was.9'     I  asked  it  in  the  presence  of  the  parties, 
who  took  no  exception  to  my  so  doing,  but  who  have 
excepted  upon  other  grounds.  Is  their  answer  rightly 
upon  the  record?     If  it  be  no  one  can  doubt  that  the 
plaintiff  ought  to  retain   his   verdict.     Davies   v. 
Lowndes  differs  in  three  respects  from  the  present 
case.     In  the  first  place  it  was  a  writ  of  right;  se 
coudly,  no  questions  were  asked  of  the  jury,  but  they 
volunteered  their  answers;  and  thirdly,  the  motion 
was  made  to  introduce  these  answers,  which  till  then 
were  not  upon  the  bill  of  exceptions.     In  the  present 
instance  (7  Ir.  Jur.,  N.  S.,  260)  there  was  a  motion 
to  expunge  them.    I  did  that  which,  if  necessary, 
could  have  been  corrected  in  a  court  of  error.    But  it 


is  insisted  that  no  case  of  the  kind  has  ever  oc- 
curred. It  seems  to  me  that  one  who  runs  may  read, 
that  the  case  of  Nepean  v.  Doe  d.  Knight  (2M.&W. 
894)  is  an  intelligible  precedent  That  was  an  eject- 
ment, in  which  two  questions  were  raised  at  the  trial; 
and  the  judgment  of  the  Court  of  Error  goes  on  to 
state  that  the  jury  found  that  it  was  not  proved  that 
Matthew  Knight  was  alive  within  twenty  years;  but 
that  it  did  not  appear  that  there  was  an  adverse  pos- 
session of  twenty  years.  If  Lord  Denman  did  not 
get  this  information  from  the  record,  will  any  one  tell 
me  where  he  did  get  it?  He  may  have  been  all  wrong 
in  what  he  said,  and  he  seems  in  opposition  to  Davies 
v.  Lowndes;  but  his  words  are  these,  that  "  if  the 
judge's  direction  was  also  wrong  upon  the  first  point, 
the  lessor  of  the  plaintiff  would  be  entitled  to  retain 
the  verdict  although  he  obtained  it  on  another  ground." 
This  procedure,  therefore,  does  not  shock  the  feelings 
of  some  of  the  English  judges;  and  till  the  higher 
authority  shall  inform  me  to  the  contrary,  I  shall  not 
cease  to  consider  that  what  was  dose  in  the  present 
case  was  done  upon  the  principles  of  the  highest  jus- 
tice, and  so,  as  I  should  hope,  according  to  the  com- 
mon law. 

The  court  being  equally  divided,  the  exceptions 
were  overruled,  and  there  was 

Judgment  for  the  plaintiff. 

[Note  by  the  Reporter. — The  grounds  of  the  fore- 
going judicial  divergence  being  speculative  and  attrac- 
tive, it  is  suggested  that  the  distinction,  for  purposes 
of  legal  classification,  between  external  profession  and 
internal  belief,  however  plausible  and  self-commending, 
is  in  its  operative  vigor  the  growth  of  the  present 
century,  and  must  not  be  remorselessly  assumed  when 
construing  a  statute  so  old  as  the  19  Geo.  IL,  c  13. 
An  obsolete  preface  to  the  Book  of  Common  Prayer, 
together  with  the  language  of  a  portion  of  this  series 
of  statutes,  and  the  reasoning  exhibited  in  some  of 
Howard's  Popery  Cases,  combine  to  indicate  that  the 
confusion  and  intolerance  which  begot  the  penal  code, 
were,  in  a  degree,  strangers  even  to  the  idea  of  this 
distinction  existing  in  fact,  and  had  altogether  failed 
to  draw  the  ineradicable  line  discerned  by  the  criticism 
which  abdicates  on  behalf  of  the  temporal  Legislature 
the  functions  of  a  conscientious  inquisition.  True  it 
is  that  Acts  of  Parliament  agaiu  and  again  made  con- 
structive Roman  Catholics;  but  these  instances,  so 
far  from  dignifying  the  legislative  animus  of  the  pe- 
riod with  a  systematic  foresight,  may  be  the  excep- 
tions which  prove  a  contrary  rule,  which  prove  that 
in  the  inception  of  the  Popery  laws  a  legal  Protestant 
and  a  real  Protestant  were  one  and  the  same 
thing.  What  makes  a  legal  Roman  Catholic  of  one 
born  and  bred  a  Protestant  is  a  question  left  unan- 
swered in  the  judgment  of  Christian*  J.  What  the 
condition  may  be,  his  lordship  says,  I  do  not  know; 
but  whatever  it  be,  I  do  know  that  the  defendant, 
Yelverton,  had  not  fulfilled  it.  If  the  precise  case 
which  here  occurred  was  never  legislated  for  in  terms, 
is  there  any  obstacle  sufficient  to  prevent  a  judge  from 
falling  back  upon  the  original  identity  of  real  and  le- 
gal Protestant?  Is  the  policy  of  the  Popery  laws 
sufficient?  Is  a  tenderness  for  the  flaws  of  that  code 
sufficiett,  which,  after  all  its  minute  amendments,  le- 
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qneatbed  a  casus  omissus  to  posterity?  The  judgment 
of  Christian,  J.9  would  deprecate  from  the  charge  of 
conscientious  meddlings  all  the  laws  of  the  last  cen- 
tury; but  the  argument  of  Ball,  Q.O.,  concedes  that 
if  the  question  were  one  of  property,  an  inquiry  into 
the' belief  of  Major  Yelverton  would  be  quite  legiti- 
mate. In  Swan  v.  The  Governors  of  Stephens's  Hos- 
pital (How.  Pop.  Gas.  136),  Lord  Hardwicke  reasoned 
upon  the  motives  of  Edward  Cusack  in  taking  the 
Sacrament  In  Bruce  v.  Burke  (2  Add.  471)  Sir 
John  Nicholls  dilated  on  the  amount  of  credit  to  be 
given  under  the  circumstances  to  statements  of  con- 
versations had  with  one  of  the  witnesses,  bnt  did  not 
pronounce  the  evidence  inadmissible.  And  the  paren- 
tage of  Burke  he  held  to  be  corroborative  of  his  being 
of  the  Catholic  persuasion.  He  did  not  say  conclu- 
sive. In  Smith  v.  Read  (6  Bac.  Ab.  130),  a  disco- 
very was  sought  for  on  the  ground  that  it  was  difficult 
to  prove  the  party  a  Papist  at  law.  The  language  of 
Dr.  Lushington  in  the  case  of  the  Rev.  Rowland 
Williams,  in  this  light  will  seem,  instead  of  being  ten 
times  more  applicable  to  the  present  case,  not  to  be 
applicable  at  all,  or  applicable  only  in  proportion  as 
it  is  inapplicable  to  the  case  before  him.  For  the 
act  of  publication  is  the  subject  matter  of  that  suit, 
as  any  one  can  see  by  consulting  the  printed 
edition  of  Mr.  Fitzjames  Stephens's  speech.  It  is 
asked  how  a  priest  could  know  or  a  clergyman  certify 
to  the  secret  belief.  The  question  reminds  one  of  the 
opening  sentences  in  Butler's  Analogy.  The  certifi- 
cate was  some  evidence  that  the  party  did  not  attend 
the  church  which  was  some  evidence  that  he  was  in 
heart  a  Roman  Catholic,  primary  evidence,  perhaps, 
of  the  former  fact,  of  the  latter  secondary,  but  in  both 
possessing  that  ingredient  of  probability  upon  the  re- 
cognition of  which  all  laws  and  all  society  are  con- 
structed. It  may  be  that  the  Legislature  assumed 
sincerity  to  be  the  rule,  hypocrisy  the  exception.  It 
may  be  that  the  defendant,  Yelverton,  was  neither  a 
legal  Protestant  within  the  Property  Acts,  nor  a  pro- 
fessing Protestant  within  the  19  Geo.  II.,  c.  13,  but 
a  reputed  Protestant  within  the  12  Geo.  L,  c  3.  This 
Act  does  not  avoid  the  marriage,  but  visits  the  priest 
with  felony.  If  there  be  no  rule  of  law  which  abso- 
lutely precluded  the  admission  of  the  defendant's 
statements,  it  remains  to  be  seen  how  the  Lord  Chief 
Justice  could  have  withdrawn  from  the  jury  the  scin- 
tilla of  retrospective  evidence  contained  in  the  words, 
"  I  do  not  believe  in  it,  and  I  never  did."  Nor  is  the 
case  at  all  parallel  to  the  illustration  given  in  Avery 
v.  Bowden  (6  EL  &  Bl.  973),  where  Pollock,  C.  B., 
said  that  he  did  not  know  that  if  a  witness  deposed 
to  a  circumstance  having  happened  on  a  Tuesday  or 
Wednesday,  that  would  be  any  evidence  to  go  to  the 
jury  that  it  happened  on  the  Tuesday.  Of  course  it 
would  not;  and  for  this  reason,  that  in  the  ordinary 
affairs  of  life  such  a  statement,  unsupplemented  by 
any  fact,  would  carry  no  moral  conviction  to  the  breast 
of  an  individual.  But  that  is  very  different  from  a 
wife  saying  of  her  husband,  "  He  told  me  that  he  did 
not  believe  in  the  Protestant  religion,  and  that  he  never 
believed  in  it  so  long  as  he  remembered."  Much 
stress  is  laid  by  Keogh,  J.,  and  Christian,  J.,  on  the 
testimony  of  the  Roman  Catholic  clergyman ;  but  this 
is  admitted  by  tho  latter  learned  judge  to  be,  and 


plaiuly  is,  irrelevant  in  an  argument  that  there  was  no 
case  to  go  to  the  jury.  The  latter  did  not  appear  to 
credit  this  witness,  judging  by  their  questions  at  tho 
time  of  the  trial.  Again,  can  it  be  said  that  the  di- 
rection which  the  Lord  Chief  Justice  did  give  to  the 
jury,  as  well  as  the  request  and  refusal,  appear  on  the 
face  of  the  third  and  fourth  exceptions? — APMahon 
v.  Lennard  (6  Ho.  of  Lor.  996),  if  not,  there  is  no 
answer  to  the  allegation  that  they  are  defective  in 
form.  The  third  exception,  it  is  submitted,  would 
run  better  without  the  words  u  uniformly  "  and  "  pub- 
licly," which  either  mean  more  than  the  statute 
meant,  and  so  mislead  or  else  mean  nothing,  and  so 
are  surplusage.  In  Malone  v.  O'Connor  (6  Ir.  Law 
Rec,  N.  S.,  191),  two  of  the  jury  applauded  the 
counsel's  speech  by  clapping  their  hands ;  but  neither 
Lord  Plunkett,  who  directed  the  issue,  nor  the  House 
of  Lords,  considered  this  sufficient  cause  for  sending 
the  case  to  another  county.  And  the  former  sympa- 
thized with  the  feelings  of  the  jury  while  he  mildly 
reprehended  their  expression  of  them.  Tho  first  re- 
monstrance of  Keogh,  J.,  against  the  supposition  that 
the  jury  in  the  present  instance  were  at  liberty  to  com- 
pound their  differences,  and  out  of  two  half  marriages 
to  make  one  whole  one;  and  his  avowal  that  he  would 
send  back  a  verdict  so  constituted  if  it  were  brought 
in  to  him,  passed  away  amidst  the  subsequent  discus- 
sion, and  be  himself  agreed  to  overlook  the  separate 
findings  of  the  jury ;  yet  the  reflection  of  a  later  period 
may  perhaps  ask  itself  if  this  was  not  sound  sense,  and 
if,  despite  the  observations  of  Tindal,  C.  J.,  in  Davies 
v.  Lowndes,  the  genius  of  the  common  law  ever  con- 
templated a  unanimity  composed  of  elements  not  va- 
rious but  repugnant,  and  wherever  credible,  admitted 
to  mutually  exclude  each  other.] 


tfotufolftatttt  Chamber- 

Reported  by  W.  R.  Miller,  Eiq.t  LL.D.,  Barrbt6r.aL.LMr. 

[Before  Baron  Deast.] 

Shea  v.  M'Donnell,   5th  Sep. 

Renewal  of  Habere. — Negotiations. — Notice  of 
Motion. 

A  writ  of  Habere  will  not  be  renewed  without  notice 
of  motion  for  that  purpose,  where  negotiations  for 
a  eompromise  have  been  pending  between  the  par- 
ties, though  it  is  sworn  that  such  negotiations  have 
terminated  without  effect. 

T.  Purcell  moved,  without  notice,  to  renew  a  writ 
of  Habere.  The  affidavit  stated  that  there  bad  been 
some  negotiations  between  the  parties  as  to  an  ami- 
cable arrangement,  but  it  added  that  such  negotia- 
tions had  finally  ended  on  the  30th  of  August  last, 
when  the  terms  offered  by  the  plaintiff  had  been  de- 
clined by  the  defendant 

Deasy,  B. — You  must  give  notice  of  this  motion. 
The  tenant  has  been  all  this  time  dealing  with  the 
crops,  on  the  expectation  that  the  negotiations  would 
have  led  to  a  compromise  of  the  ejectment  and  to  his 
continuing  the  tenant,  and  he  may  have  some  answer 
to  give  to  tho  motion. 

No  rule. 
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Gabnett  v.  O'Connor. 

Bill  of  Exchange  Act — Leave  to  appear  and  de- 
fend.— Affidavits  in  reply. 

Leave  to  appear  and  defend  will  not  be  granted  un- 
less the  defendant's  affidavit  discloses  facts  which 
would  constitute  if  proved  a  valid  defence,  or  unless 
the  money  is  brought  in.  The  mere  belief  of  the 
party  that  the  plaintiff  is  not  a  bona  fide  holder 
and  had  notice  of  an  agreement  with  a  former 
holder  not  to  look  to  the  defendant  for  payment  is 
not  enough,  when  contradicted  by  affidavits  in  reply. 

T.  PurceU,  for  the  defendant,  moved  on  notice  (by 
direction  of  hia  Lordship,  on  the  last  motion  day,) 
for  liberty  to  appear  and  defend  the  action. — The 
action  was  brought  by  the  plaintiff  as  indorsee  of 
several  bills  of  exchange  and  promissory  notes  against 
the  defendant  as  prior  indorser.  The  defendant's 
affidavit  relied  on  an  alleged  agreement  made  in  April 
last  *ith  a  Mr.  Brokenshir,  as  manager  of  a  Pro- 
vincial Discount  Company,  that  the  defendant  should 
act  as  agent  of  that  concern  in  Ennistymon  and  Kil- 
rosb,  in  Clare,  and  that  as  such  agent  he  wonld 
endorse  all  bills  and  notes  discounted  in  his  branch, 
bnt  that  there  was  an  express  arrangement  that  he,  as 
such  agent,  would  not  be  held  liable  for  such  endorse- 
ments, and  that  the  company  would  never  look  to 
him  for  payment,  but  would  protect  him  from  any 
loss  thereby  incurred,  and  then  he  stated  on  his  belief 
that  the  plaintiff  was  in  league  with  Brokenshir  and 
the  company,  and  that  be  had  given  no  consideration 
for  the  bills  or  notes,  and  was  not  a  bona  fide  bolder 
of  them,  and  had  notice  of  such  agreement  with  Brok- 
enshir, but  the  defendant  had  not  acted  as  agent,  and 
he  believed  that  the  company  was  a  fiction.  The 
bills  and  notes  were,  however,  endorsed  by  the  de- 
fendant, and  also  by  Brokenshir,  who  endorsed  them 
to  the  plaintiff,  Counsel  contended  that  the  plaintiff 
had  no  right  to  file  affidavits  in  reply,  but  should 
be  confined  to  relying  on  any  defects  in  the  de- 
fendant's affidavit;  he  also  relied  on  the  analogous 
practice  in  cases  of  security  for  cost ;  Nunn  v.  Oaussen 
(6  Ir.  Jurn  268),  and  also  on  the  cases  of  Clay  v. 
Turley  (27  L.  J.,  N.  &,  Ex.  2),  Mathews  v.  Marsland 
(ib.  148),  each  decided  on  the  English  Bill  of  Ex- 
change Procedure  Act,  to  show  that  where  there  was 
a  possibility  of  a  defence  being  proved,  the  court 
would  allow  the  defendant  to  appear,  and  would  not, 
on  motion,  decide  on  matters  which  were  proper  for 
a  jury;  Febart  v.  Stevens  (30  L.  J.,  N.  S.  1.) 

P.  Barlow,  for  the  plaintiff,  relied  on  his  right  to 
nse  the  affidavits,  having  got  notice  of  the  motion. 
From  those  affidavits,  which  entirely  contradicted  the 
defendant's  case,  it  appeared  that  the  plaintiff  was 
an  endorsee  for  value,  and  was  entirely  unconnected 
with  Brokenshir  or  the  company,  and  had  no  notice 
of  any  such  alleged  agreement. 

Peasy,  B. — On  the  defendant's  own  affidavit,  there 
is  no  statement  of  any  facts  which  constitute  a  valid 
defence  as  against  the  plaintiff,  but  there  is  as  against 
Brokenshir,  and  all  that  is  alleged  to  bring  the  plain- 
tiff* into  privity  with  him,  is  stated  only  on  the  belief 
of  the  defendant,  and  it  was  on  that  ground  that  I 
desired  notice  of  the  application  to  be  given  in  order 


that  the  plaintiff  should  have  an  opportunity  to  con- 
tradict that  statement,  and  be  has  fully  denied  that 
patt  of  the  case.  It  is  perfectly  clear  that  the  de- 
fendant endorsed  the  notes  and  bills  in  order  to  get 
them  discounted,  and  unless  the  money  is  brought  in 
before  the  1st  of  October  next,  I  will  not  allow  this 
experimental  defence  to  be  filed. 

Rule. — If  the  amount  for  principal  and  interest 
due  on  the  notes  and  bills  be  brought  in  on  or 
before  the  first  day  of  October  next,  liberty  to 
the  defendant  to  appear  and  plead,  otherwise  re- 
fuse the  motion  with  costs. 

Nixon  v.  Loghlin. 

Garnishee  order. — Bent  in  hands  of  receiver  in 
Chancery. 

A  Garnishee  Order  will  not  be  made  on  rent  in  the 
hands  of  a  receiver  in  Chancery,  appointed  over 
the  estate  of  a  tenant  of  the  defendant,  nor  against 
the  tenant  himself. 

8.  Curtis  moved  for  a  Garnishee  Order  to  attach 
half  a  years  rent  in  the  hands  of  a  Mr.  Butler,  who 
was  a  receiver  appointed  by  the  Court  of  Chancery 
in  a  certain  matter  in  which  a  tenant  of  the  defendant 
was  a  respondent,  and  over  such  tenant's  estate;  the 
receiver  had  admitted  that  he  had  received,  and  bad 
in  his  hands,  the  half-year's  rent,  and  was  ready  to 
pay  it  over  on  service  on  him  of  the  order. 

Deast,  B. — A  receiver  in  Chancery  is  not  a  legal 
garnishee,  he  is  not  indebted  to  the  tenant  at  all,  he 
is  only  the  officer  appointed  to  collect  the  rents  of  his 
land  and  pay  them  as  directed  by  the  court. 

Curtis  then  asked  for  an  order  on  the  tenant. 

Deast,  B. — No;  he  has  not  the  money  in  his 
possession,  and  as  there  is  a  receiver  over  his  lands 
who  has  got  the  rent,  he  is  not  liable  for  and  does 
not  owe  the  amount  to  the  defendant. 

No  rule. 


Court  ofJBanferuptcg&Ensolbentj?* 

[Reported  by  John  Lerey,  E*q.,  Barrttter-aLIlw  3 

[Before  Berwick,  J.] 

Ex  parte,  Charley,  in  re  Gubtavot  Whson. 

Composition  under  the  arrangement  clauses — New 
debts  incurred  pending  payment  oj  composition- 
Failure  to  carry  out  arrangement  vesting  the  trader's 
property  in  trustees — Bankruptcy— Bight  of  credi- 
tors to  revert  to  their  original  debts. 

Where  a  trader  petitions  the  court  under  the  arrange- 
ment clauses  of  the  Act,  with  a  view  to  pay  a  com- 
position to  hie  creditors  by  instalments,  his  proposal 
is  accepted,  and  two  of  the  instalments  are  paid. 
The  trading  in  the  meantime  goes  on,  and  the  peti- 
tioner contracts  debts  with  a  new  class  of  creditor  a, 
the  credit  having  been  given  to*him,  and  not  to  hie 
trustees.  Upon  failure  to  pay  all  the  instal* 
ments  the  case  is  turned  into  bankruptcy.  The  new 
class  of  creditors  can  have  no  priority  over  the  ar- 
rangement creditors,  although  the  goods  supplied  by 
them  evidently  aided  to  make  the  payments  that  took 
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place.  Where  tJte  court  confirms  the  resolution  of 
creditors,  and  two  instalments  art  paid  under  the 
arrangement,  the  creditors  are  remitted  to  prove  for 
their  original  debts,  giving  credit  for  the  payments 
received. 

Heron,  Q.C.  with  bim  Wilson,  were  for  the  as- 
signees; Kernan,  Q.C.,  was  for  Charley,  who  repre- 
sented the  new  class  of  creditors.  They  cited  Cum- 
ber v.  Warre  (I  Stran.  428);  Hassard  v.  Mare  (6 
Ho.  Nor.  440);  Ex  parte  Vere  (1  Rose,  261); 
Evans  v.Powis  (1  Excheq.  607);  CurUvis  v.  Clarke 
(3  Excheq.  376);  Ex  parte  Wood  (2  Deac.  &  Chit 
503);  Ex  parte  Bateson  (1  Men.  D.  &  De  G.  299). 
The  facts  appear  in  the  judgment  of  the  court 

Judge  Berwick,  in  giving  judgment,  said — This 
case  comes  before  me  on  a  charge  filed  by  William 
Charley,  who  describes  himself  to  be  an  inspector,  on 
behalf  of  certain  creditors  of  the  bankrupt  named  in 
the  charge,  who  claim  to  be  paid  their  demands  in 
priority  to  the  other  creditors  of  the  bankrupt,  and 
who  further  insist  that  such  of  his  creditors  as  were 
parties  to  an  arrangement  heretofore  entered  into  with 
him,  should  only  be  permitted  to  prove  for  the  unpaid 
portion  of  the  composition  thereby  agreed  to  be  ac- 
cepted by  them  in  liquidation  of  their  demands.  The 
assignees  of  the  bankrupt  in  their  discharge  submit 
these  questions  to  the  judgment  of  the  court  on  the 
state  of  facts  as  appearing  in  the  proceedings  in  this 
matter.  It  appears  [that  Mr.  Wilson  was  a  trader, 
extensively  engaged  in  this  city  in  the  business  of  a 
linen  draper,  and,  being  unable  to  meet  his  engage- 
ments, he,  on  the  4th  April,  1860,  presented  a  peti- 
tion to  this  court,  under  the  343rd  section  of  the 
Bankruptcy  and  Insolvency  Act,  for  the  purpose  of 
laying  before  his  creditors  a  proposal  for  a  compro- 
mise of  his  debts,  by  paying  a  composition  thereon  of 
12s.6<L  in  the  pound;  and  the  statutable  sittings 
having  taken  place,  as  provided  by  the  Act,  his  pro- 
posal was  approved  of  by  the  court  and  duly  con- 
firmed. It  was  to  pay  12s.  6<L  in  the  pound  on  all 
debts  exceeding  10/.  by  equal  instalments,  at  six, 
twelve,  and  eighteen  months  from  the  confirmation  of 
his  proposal,  to  be  secured  by  his  acceptances  for  the 
instalments  to  be  passed  to  his  creditors;  and  it  was 
thereby  arranged,  in  pursuance  of  a  resolution  to  that 
effect,  that  his  personal  estate  should  be  vested  in  two 
trustees  named  on  the  part  of  his  creditors,  jointly, 
with  the  official  assignee,  to  secure  the  due  perform- 
ance of  the  arrangement  The  bills  of  exchange  for 
this  composition,  accepted  by  the  trader,  wore  handed 
to  and  received  by  his  then  creditors,  and  he  continued 
to  trade  as  before,  remitting  to  the  official  assignee, 
through  the  said  trustees,  from  time  to  time,  certain 
sums  of  money,  the  proceeds  of  his  establishments 
towards  providing  the  payment  of  the  bills.  In  this 
manner  the  greater  portion  of  the  two  first  instalments 
were  paid;  but  finding  himself  unable  to  continue  his 
trade  and  pay  the  remainder  of  the  composition,  the 
said  Mr.  Wilson  filetl  his  petition  in  this  court  on  the 
7th  of  February,  1862,  to  be  adjudicated  a  bankrupt, 
and  by  order  of  same  day  he  was  adjudicated  a  bank- 
rupt. It  appears  that  between  the  confirmation  of 
the  proposal  for  arrangement  and  the  adjudication  of 
bankruptcy,  Mr.  Wilson  incurred  new  debts  in  the 


course  of  his  trade  to  the  amount  of  1,3057. 5s.  6<L, 
and  it  is  on  the  part  of  these  creditors  that  the  charge 
has  been  filed,  by  which  two  questions  are  substan- 
tially raised.    First— They  insist  that  they  should  be 
considered  as  creditors  of  the  trustees,  appointed  under 
the  arrangement  proceedings,  and  as  such  should  be 
paid  their  debts  in  full  before  any  part  of  the  assets 
vested  in  the  trustees  should  be  applied  in  discharge 
of  the  debts  compounded  for  by  that  arrangement 
Secondly — They  say  that  even  if  this  be  not  so,  yet, 
that  as  between  them  and  the  arranging  creditors,  the 
latter  were,  under  the  circumstances  of  the  case,  only 
entitled  to  prove  for  the  balance  which  remained  due 
to  them  on  foot  of  the  composition,  and  could  not 
now  revert  to  the  original  amount  of  their  demands. 
The  latter  proposition  is  one  of  general  importance 
and  interest  in  reference  to  the  proceedings  of  this 
court,  and  particularly  to  the  large  class  of  cases 
which  now  come  before  the  court  under  the  arrange- 
ment clauses  of  the  Act  I  cannot  find  that  this  exact 
question  has  ever  yet  been  decided;  and  as  it  has  been 
raised  in  three  cases  now  standing  for  judgment,  I 
have  selected  this  as  the  first  to  give  my  decision  on 
this  case,  being  the  one  in  which  the  question  is  raised 
in  the  most  simple  form,  and  wherein  the  facts  admit 
of  no  dispute.    Now,  as  to  the  first  point,  affidavits 
have  been  filed  by  several  of  the  new  creditors,  in 
which  they  allege  that  they  were  aware  of  the  ar- 
rangement entered  into  with  the  bankrupt,  and  that 
his  estate  had  been  vested  in  trustees,  and  they  allege 
that  they  would  not  have  supplied  the  bankrupt  with 
the  goods  for  which  the  new  debts  have  been  con- 
tracted were  it  not  on  the  faith  of  the  arrangement^ 
and  their  trust  that  it  would  have  been  carried  out 
Now,  I  cannot  say  that  I  think  there  is  anything  in 
the  case  as  made  by  them  to  give  them  any  right  to 
a  priority  over  the  old  or  arranging  creditors,  or,  in* 
deed,  that  there  is  any  peculiar  hardship  in  their  case. 
Of  course,  had  their  dealings  been  in  reality  with  the 
trustees,  or  on  their  credit,  they  would  have  had  a 
right  to  treat  them  as  their  debtors,  and  perhaps  a 
case  might  have  been  made  for  the  court  to  declare 
the  stock  in  the  hands  of  the  trustees  answerable,  in 
the  first  instance,  to  discharge  the  debts  incurred  on 
the  faith  of  this  substantially  new  trading;  but  the^e 
creditors  ^being  aware  of  the  arrangement,  and  having 
continued  to  deal  with  Mr.  Wilson  himself  without 
the  intervention  of  the  trustees,  must  be  deemed  to 
have  taken  their  chance  of  his  performing  his  part  of 
the  arrangement,  and  ought  to  have  calculated  on  the 
consequences  of  the  non-performance  of  its  terms  and 
to  have  guarded  against  it    The  alleged  hardships  of 
which  they  complain  formed  the  subject  of  argument 
in  the  case  of  ex  parte  Vers  (1  Rose,  281),  and  was 
pressed  on  Lord  Eldon,  but  he  did  not  seem  to  think 
it  deserving  of  weight    It  must  be  borne  in  mind  thai 
the  stock  and  effects  of  the  bankrupt  were  merely  vested 
in  trustees,  together  with  the  official  assignee,  for  the 
benefit  of  the  then  existing  creditors,  and  for  the  purpose 
of  securing  it  from  any  improper  disposal  by  the  trader 
contrary  to  the  objects  of  the  arrangement,  and  that 
the  creditors  for  whose  benefit  it  was  intended  do  not 
complain  of  any  breach  of  trust  by  the  trustees;  and, 
as  a  matter  of  fact,  the  business  was,  as  was  intended, 
carried  on  by  the  trader  himself  just  as  he  had  hereto- 
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fore  done  in  the  same  establishment  and  uuder  tho 
same  name,  the  goods  supplied  to  him  in  his  own 
name,  and,  except  in  one  instance,  on  his  own  order, 
and  the  debts  contracted  (at  least  apparently)  on  his 
own  credit;  and  all  the  dealings  of  the  new  creditors 
were  conducted  by  the  bankrupt  himself  without  the 
intervention,  interference,  or  even  knowledge  of  the 
trustees.  In  my  opinion,  therefore,  there  is  no  ground 
to  sustain  the  first  point  To  the  second  point  insisted 
on  in  the  charge,  I  have  given  the  best  consideration 
in  my  power,  particularly  as  it  has  been  pressed  on 
me  that  if  I  decide  against  the  new  claim  put  forward 
by  the  charge,  it  may  have  the  effect  of  diminishing 
the  number  of  cases  in  which  traders  avail  themselves 
of  the  benefit  of  the  arrangement  clauses,  and  being 
persuaded  that  the  working  of  this  system  is  attended 
with  great  benefit,  not  merely  to  traders,  but  to  their 
creditors,  I  should  be  sorry  to  make  any  decision  which 
would  be  attended  with  the  suggested  effect ;  but,  on 
the  best  consideration  I  can  give  to  the  matter,  I  have 
arrived  at  the  conclusion  that  the  proposition  contended 
for  is  not  sustained  by  any  principle  of  law,  or  by  the 
enactments  of  the  statute  by  which  the  system  has 
been  established.    I  have  been  referred  to  no  case  in 
which  this  exact  qnestion  has  been  decided;   and, 
therefore,  I  am  obliged  to  consider  it  with  reference 
alone  to  general  principles,  andthe  fair  interpretation 
of  the  words  of  the  statute.     The  question  appears 
to  resolve  itself  into  this— doe*  the  confirmation  by 
this  court   of  the  proposal  of  a  trader  to  pay  a  com- 
position to  his  creditors  in  discharge  of  their  admitted 
debts  so  completely  put  an  end  to  the  original  demand, 
that  the  creditor  is  for  ever  debarred  of  the  power  to 
set  it  up,  or  insist  on  it  again,  even  where  the  trader 
has  failed  to  perform  his  part  of  the  arrangement,  and 
is  confined  to  his  remedy  for  breach  of  the  new,  or 
substituted  agreement?    Now,  the  first  thing  to  con- 
sider is,  how  the  law  stands  in  case  of  private  arrange- 
ments of  the  same  description  between  a  debtor  and 
his  creditor,  independently  of  the  statute;  and  then 
to  see  what  change  the  statute  has  made  in  relation 
thereto,  and  with  what  object  it  was  framed.     Since 
the  case  of  Cumber  v.  Wane  (1  Strange,  425),  it  is 
an  undoubted  and  familiar  principle  at  law,  that  an 
agreement  by  a  creditor  to  accept  a  smaller  sum  in 
lieu  of  an  ascertained  debt  of  a  larger  amount,  is 
nudum  pactum,  and  cannot  bind  him.     On  this  gene- 
ral principle  there  bas  been  engrafted  this  exception, 
that  if  the  creditors  shall  have  obtained  any  further 
or  other  security  or  benefit  by  the  new  agreement,  or 
if  a  third  party,  who  has  acted  on  the  faith  of  this 
engagement,  will  be  prejudiced  thereby,  then  an  agree- 
ment to  pay  a  lesser  sum  in  lieu  of  a  larger  ascer- 
tained debt  will  be  valid  and  binding,  provided  the 
debtor  perform  that  which  was  intended  to  operate 
in  satisfaction,  according  to  the  terms  of  his  engage- 
ment—in other  words,  there  shall  be  no  satisfaction 
without  performance,  where  the  performance  is  in- 
tended by  the  agreement  to  operate  as  the  satisfac- 
tion.   That  such  is  the  principle  involved  in  cases  of 
composition  between  a  debtor  and  bis  creditors,  where 
they  agree  to  accept  a  lesser  sum  in  lieu  of  their  as- 
certained demands,  whether  the  consideration  be  ad- 
Jitknal  security  or  some  other  advantage,  such  as 
etch  creditor  acting  on  the  faith  of  the  engagament 


of  the  others,  has  been  decided  in  many  cases.  Haz- 
ard v.  Mare  (6  Hot.  &  Nor.,  Exc  Reps.  440)  seem* 
an  express  authority,  not  merely  as  to  the  common 
law  consequence  in  such  a  case,  but  as  to  its  con- 
sequence where  the  agreement  has  been  made  through 
the  instrumentality  of  the  court  in  pursuance  of  the 
statutable  authority.  As  to  the  construction  put  on 
such  arrangements  according  to  the  common  law  rights 
of  the  parties,  the  cases  of  ex  parte  Vere  (I  Rose, 
283),  decided  by  Lord  Eldon;  ex  parte  Wood  (2  Dea. 
&  Chit,  508);  and  ex  parte  Bateeon  (1  Mont.  D.  & 
De  Gex,  299),  seems  to  place  the  matter  beyond  dis- 
pute. On  tbe  best  consideration  I  can  give  to  the 
case,  it  appears  to  me  that  it  was  not  intended  to 
make  any  alteration  in  the  legal  consequence  of  failure 
in  pei  formance  of  such  an  arrangement  by  any  of  the 
enactments  of  the  arrangement  clauses  of  the  statute. 
The  principal  object  of  these  enactments  appears  to 
have  been  to  bind  dissentient  creditors  by  the  terms  of 
an  arrangement,  acquiesced  in  and  adopted  by  a  cer- 
tain majority  of  the  creditors  of  an  arranging  trader, 
and  thus  hindering  a  few  dissentients  from  defeating 
(as  they  might  have  done  at  common  law)  a  beneficial 
arrangement.  By  the  35 2nd  section,  the  court  can- 
not give  to  the  arranging  trader  a  certificate  to  ope* 
rate  as  a  certificate  of  conformity,  "  until  the  resolu- 
tion or  agreement  shall  have  been  carried  into  effect " 
(not  merely  carried),  "and  the  creditors  shall  have 
been  satisfied  accordiug  to  the  terms  thereof."  It 
might  perhaps  be  suggested  that  the  satisfaction  here 
referred  to  may  mean  not  the  ultimate  payment  of  the 
composition,  but  the  completion  of  the  new  contract, 
whether  that  be  by  passing  bills  of  exchange,  obtain- 
ing new  securities,  or  vesting  the  estate  of  the  peti- 
tioner (as  in  the  present  case)  in  trustees  for  secu- 
ring the  performance  of  the  contract,  and  that  in 
such  a  view  of  the  case  the  new  con  ti  act  itself,  and 
not  the  performance  of  it,  should  be  considered  as 
that  which  was  agreed  to  be  taken  in  satisfaction  and 
discharge  of  the  breach ;  and  if  so,  that  the  new  con- 
tract would  therefore  operate  according  to  the  inten- 
tion of  the  parties  whether  performed  or  not,  so  that 
the  only  remedy  for  its  non-performance  would  be  by  an 
action  for  the  breach,  and  not  a  right  to  revert  to  the 
original  debt,  according  to  the  doctrine  suggested  in  the 
cases  of  Evans  v.  Powis{\  Exch.  Bepts.,  607);  Cur- 
lewis  v.  Clerk  (3rd  Exch.  Rep.,  375),  and  Flecton  v. 
Hill  (16Q.  B.  1039).  But  the  terms  and  the  policy  of  the 
clauses  of  the  act  of  parliament  under  which  these  ar- 
rangements are  conducted  appear  to  me  to  suggest,  and 
indeed  require,  a  different  construction.  In  the  first 
place,  I  cannot  but  think  that  it  was  intended  that  the 
jurisdiction  of  the  court  over  the  trader  and  his  pro- 
perty should  continue  till  he  had  performed  all  the 
terms  of  his  proposal,  and  made  complete  satisfaction 
of  all  the  debts  due  by  him.  Now  if  I  were  to  say 
that  the  now  agreement  was  the  satisfaction  intended, 
I  shonld  be  bound  to  give  the  trader  his  certificate  of 
conformity  the  moment  that  agreement  was  completed, 
by  the  passing  of  the  new  security  or  the  confirmation 
of  the  proposal,  and  the  trader  would  be  thus  dis- 
charged from  all  his  old  engagements  and  freed  from 
the  control  or  interference  of  the  court  before,  perhaps, 
one  penny  was  paid  to  his  creditors  on  foot  of  tbe  new 
agreement.     I  cannot  believe  that  such  was  tbe  inten- 
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turn  of  the  Legislature.  Again,  by  the  353rd  section 
of  the  act,  which  authorizes  the  court  to  adjourn  the 
the  case  of  an  arrangement  into  bankruptcy  in  certain 
contingencies  therein  mentioned,  it  is  enacted  that  in 
snch  case  "  Any  proposal  which  may  have  been  made, 
or  assented  to,  or  confirmed,  shall  be  wholly  and 
altogether  void."  It  appears  to  me  that  the  present 
case  is  quite  analogous  to  that  referred  to  in  this  sec- 
tion of  the  act;  in  each  case  the  bankrnptcy  takes 
place  in  consequence  of  some  fail  are  in  the  carrying 
oat  of  the  proposal ;  and  how  can  I  make  a  decision 
that  would  hare  the  effect  of  binding  one  of  the 
parties  to  an  arrangement  from  which  the  other  is 
wholly  freed,  and  which  is  declared  to  be  "  wholly 
and  altogether  void  ?  "  If  this  case  had  been  adjourned 
into  bankruptcy,  the  agreement  made  with  the  arrang- 
ing creditors  would  have  been  wholly  void;  and  where, 
as  in  this  case,  the  bankrnptcy  has  supervened,  in 
consequence  of  the  act  of  the  trader  himself,  whereby 
he  has  defeated  the  arrangement  made  with  the 
creditors,  I  do  not  see  how  I  could  hold  that  the 
result,  so  far  as  his  creditors  aro  concerned,  is  different. 
I  mnst  therefore  decide  that,  as  the  arrangement  has 
not  been  performed,  and  the  failure  has  been  caused  by 
the  default  of  the  arranging  trader,  his  creditors  are  at 
liberty  to  revert  to  their  original  debt,  and  to  prove 
for  the  full  amount  remaining  due. 

Attorney  for  the  Assignees— Mr.  Findlater. 
Attorney  for  Mr.  Charley— Mr.  Oldham. 


Court  of  Common  $lea». 

£Report«d  by  J.  Field  Johnston,  &q.t  Barrlster.at.LawJ 

Montgomery  v.  Middleton  and  Pollexfen. 
April  26,  1862. 

New  Trial  Motion — Special  Case — Construction  \pf 
written  Contract. 

A  contract  for  ike  sale  of  a  cargo  of  mixed  maize 
then  on  its  way  from  New  York  to  Sligo  contained 
a  condition  that  should  the  vessel  which  carried  it 
not  arrive  at  Sligo  on  or  before  the  20th  June, 
1861,  the  contract  should  be  void.  Held— Mai 
this  condition  requiring  parol  evidence  to  explain  it, 
and  issue  being  taken  upon  Us  fulfilment,  the  con- 
struction oj  the  contract  was  a  question  for  the  jury 
(Monahan,  C.  «/*.,  dissentiente). 

The  first  count  of  the  summons  and  plaint  complained 
that  heretofore,  to  wit,  on  the  23rd  day  of  May,  the 
plaintiff  by  his  agents,  Messrs.  James  Pirn  &  Co., 
agreed  to  sell  to  the  defendants,  and  the  defendants 
agreed  to  buy  from  the  plaintiff,  through  his  aforesaid 
agents,  a  cargo  of  mixed  maize  then  on  board  a  ves- 
sel called  the  Surf  on  her  passage  from  New  York 
to  Sligo,  under  the  following  agreement,  that  is  to 
•ay,  the  cargo  of  mixed  maize  shipped  per  Surf  Grom 
New  York,  consisting  of  9,900  bushels  in  bags,  as 
per  bill  of  lading  dated  23rd  April,  1861,  at  the  price 
of  35s.  6d.  per  quarter  of  480  lbs.,  delivered  cost, 
freight  and  insurance,  condition  guaranteed  on  dis- 
charge, slight  heat  not  injuring  the  grain  not  to  be 
objected  to,  any  daniaged  to  seller's  account,  buyers  to 
pay  duty  and  dues  at  Sligo,  payment  in  exchange  for 


documents  on  arrival  of  the  vessel  at  Sligo,  meaning 
the  port  of  Sligo,  in  cash,  less  two  months  interest  as 
five  per  cent  per  annum,  or  in  buyer's  option  by  their 
acceptance  at  two  months9  date  any  balance  to  be 
paid  or  received  when  qnantity  is  ascertained.  SI  o  Id 
the  vessel  not  arrive  at  Sligo  aforesaid  on  or  be- 
fore the  20th  Jane,  1861,  the  contract  to  be  void. 
And  the  plaintiff  says  that  he  the  said  plaintiff  duly 
performed  all  things  on  bis  part  to  be  performed  and 
fulfilled,  and  necessary  to  be  done  for  the  performance 
of  the  said  contract  on  his  part;  and  all  conditions 
precedent  were  duly  performed  on  the  plaintiff's  part 
to  be  performed;  and  all  things  happened  to  entitle 
the  plaintiff  to  be  duly  paid  the  price  aforesaid  under 
said  contracts.  And  be  the  said  plaintiff  did  then 
and  there  tender  to,  and  require,  and  request  of  the 
said  defendants  to  accept  and  receive  said  cargo  of 
maize  as  aforesaid,  and  pay  for  the  same  in  the  man- 
ner provided  by  the  said  contract;  yet  the  defendants 
wholly  refused  to  accept  the  said  cargo  or  to  pay  for 
the  same  to  the  plaintiff's  damage,  &c  A  second 
count  defined  Sligo  to  mean  the  harbour  of  Sligo;  and 
a  third  stated  the  contract,  with  the  condition  simply 
that  the  vessel  should  arrive  at  Sligo  on  or  before  the 
20th  June,  without  offering  any  definition.  The  de- 
fendants pleaded  to  each  of  these  counts,  with  other 
pleas,  that  it  was  agreed  by  the  said  contract  in  said 
counts  respectively  referred  to  as  a  condition  prece- 
dent to  the  acceptance  by  the  defendants  of  the  said 
cargo  of  mixed  maize  in4he  said  counts  respectively 
mentioned,  that  the  said  ship  in  the  said  counts 
mentioned  should  arrive  at  Sligo,  meaning  thereby 
one  of  the  quays  used  for  the  discbarge  of  cargoes  o 
corn  at  Sligo  aforesaid,  on  or  before  the  20th  day  of 
June,  1861,  and  that  in  the  event  of  the  said  skip 
not  so  arriving  on  or  before  the  said  2uth  day  of 
June,  1861,  the  said  contract  should  be  void.  And 
the  defendants  aver  that  they  were  at  all  times  ready 
and  willing  to  perform  and  fulfil  all  things  which  un- 
der the  said  contract  they  were  bound  to  perform  on 
their  parts,  of  which  the  plaintiff  had  due  notice;  yet 
that  the  plaintiff  did  not  perform  or  fulfil  the  said 
condition  precedent  on  his  part  to  be  performed  and 
fulfilled  as  aforesaid;  for  that  the  said  ship  did  not 
arrive  at  Sligo  aforesaid  within  the  mean:ug  of  said 
condition  before  the  20th  day  of  June,  1861,  bnt  on 
the  contrary  did  not  arrive  at  Sligo  aforesaid  uuiil 
the  21st  day  of  June,  1861,  whereby  and  by  reason 
of  the  non- performance  of  the  said  condition  prece- 
dent the  said  contract  became  void  as  aforesaid.  Upon 
the  trial  of  an  is^ue  whi'ther  this  defence  was  true  in 
substance  and  fact  before  Mouahan,  G.  J.,  at  the  Mi- 
chaelmas after-sittings,  1861,  it  was  agreed  between 
the  parties  that  a  number  of  facts  .should  be  found  by 
the  jnry,  and  a  special  case  stated  for  the  opinion  ot 
the  court.  The  plaintiff  and  defendants  each  con- 
ceiving themselves  entitled  to  a  direction;  and  the 
Chief  Justice  being  of  opinion  with  the  latter,  the 
plaintiff  next  required  him  to  leave  to  the  jury  the 
question  if  there  was  an  arrival  within  the  Intent  and 
meaning  of  the  contract,  which  he  refused  to-do,  and 
with  the  consent  of  the  parties  entered  the  verdict 
for  the  defendants,  subject  to  be  set  aside  or  turned 
into  a  verdict  for  the  plaintiff  according  as  the 
court  should  apply  the  law  to  the  following  state 
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of  facts: — That  Sligo  is  a  tidal  port,  aud  has  three 
quays,  respectively  suited  for  vessels  of  different 
draught,  the  most  important  and  the  most  seaward 
one  being  the  Ballast  quay;  that  vessels  drawiug 
twelve  feet  of  water  are  unable  to  come  up  to  it  ex- 
cept upon  a  spring- tide;  that  Oyster  Island  is  four 
miles  from  the  qnay  within  the  port  of  Sligo,  but 
without  any  quay  of  its  own;  that  the  Surf  being  a 
vessel  of  270  tons  burden,  and  drawing  twelve  feet 
of  water,  arrived  at  Oyster  Island  on  the  12th  June, 
1861,  upon  which  day  she  was  reported  and  became 
liable  to  the  port  and  harbour  dues;  thai;  upin  that 
day  aud  the  13th  there  was  sufficient  water  for  her 
to  come  up  to  the  quay,  and  that  on  the  12th  the 
defendants  offered  a  tug  to  her  captain,  which  he  re- 
fused; that  from  the  13th  to  the  20th  June  there  was 
not  sufficient  water;  aud  that  upon  the  21st  she  did 
arrive  alongside  the  quay ;  that  the  Surf  was  bound 
to  proceed  direct  to  the  quay  if  the  state  of  the  tide 
permitted,  if  not,  as  soon  as  it  did  permit;  and  that 
by  the  contract  she  was  obliged  to  deliver  her  cargo 
st  the  quay,  and  the  defendants  were  not  obliged  to 
take  elsewhere.  The  plaintiff  accordingly  obtaioed  a 
Ciuditioual  order,  against  which 

Macdonogh,  Q.C.  (with  him  Purcell),  now  showed 
cause. —  1.  This  contract  must  be  construed  within 
its  four  corners.     2.  It  must  be  construed  as  a  mer- 
cantile contract  ought  to  ba.    3.  It  must  be  construed 
by  the  light  of  authority.      Ballyshanuon,   though 
tweuty  miles  distant,   is  Parliamentarily   within  the 
port  of  Sligo,  and  this  shows  that  place  and  custom 
house  jurisdiction  are  wholly  different.    Time  is  of 
the  essence  of  the  contract;  and  the  arrival  of  the 
Surf  at  Sligo  on  the  20th  June  was  a  condition  pre-  , 
cedent — Shodforih  v.  Higgin  (3  Camp.  385 J;  Gin- 
holm  v.  Hays  (2  Man.  &  Grang.   267);  Croockewit 
v.  FletcJter\\  Hurl. &  Nor.  893).     [It  was  here  con- 
ceded that  this  could  not  be  disputed,  and  was  not 
open  on  the  record.]     The  com  trade  is  of  such  a 
fluctuating  character  that  fortunes  are  made  to-day 
aud  lost  to  morrow.     Arriving  at  Sligo  therefore  did 
not  mean  that  this  vessel  should  arrive  in  the  road- 
Mead,  but  that  the  defendants  should  have  dominion 
over  the  cargo.  It  meaut  arriving  at  one  of  the  quays 
of  Sligo   suitable  for  vessels  of  the  Surf9 a  burden. 
By  Act  of  Parliament  the  harbour  is  made  to  range 
between  the  Sligo  bridge  and  a  place   called   the 
Wheaten  Rock.     The  harbour  is  a  tidal  harbour,  aud 
any  difficulties  arising  from  this  fall  on  the  seller — 
Parker  ▼.  Winlow  (7  KL  &  Bl.  942).     Every  ana- 
logous case  of  computation  of  time  assumes  the  prin- 
ciple that  the  vessel  must  arrive  at  the  usual  place  of 
discharge  in  the  port — Abbott  on   Shipping,  222; 
Maclachlan  on  Shipping,  447;  Kell  v.  Anderson,  (10 
M.  &  W.  498);  Brown  v.  Johnson  (10  M.  &  W. 
331).     One  test  of  arrival  is  this,   whether  the  lay- 
days have  commenced  to  run — Brereton  v.  Chapman 
(7  Bing.  559).     This  case  is  explained  in  Whitwell 
▼.  Harrison  (2  Excheq.  R.  135).  Parker  v.  Winlow 
is  au  authority  on  this  poiut  also.     [Monahan*  C.  •/. 
— Supposing  the  condition  in  this  contract  to  have 
been  that  if  this  vessel  did  not  arrive  at  Oyster  Island 
the  contract  should  be  void ;  it  would  iu  no  way  cou- 
cern  the  lay-days  or  the  discharge  of  the  cargo.]    It 
would  not,  as  it  is  conceivable  such  a  condition  wight 


be  inserted  iu  order  to  insure  the  arrival  of  the  vessel 
in  the  harbour  at  all  events.  A  second  test  of  arrival 
is  this, — at  what  time  would  the  liability  of  insurers 
cease? — Samuel  v.  Royal  Exchange  Insurance  Com- 
pany (8  B.  &  0.  119);  Arnold  on  Marine  Insurance, 
506.  These  authorities  show  that  until  a  vessel  ar-  * 
rives  at  the  place  of  discharging  her  cargo  the  liabili.y 
of  insurers  cuutiuues;  aud  tho  cases  before  cited  show 
that  the  lay-days  commence  to  count  from  the  same 
period.  Proof  of  usage  is  uot  admissible  to  contra 
diet  the  express  terms  of  a  contract -^1  Park  on  Ma- 
rine Insurances,  46.  Would -a  Dublin  merchant  be 
satisfied  with  an  arrival  at  Kingstown  or  the  Pigeon-  - 
house?  would  a  London  merchant  be  satisfied  with 
au  arrival  at  Graveseud?  would  this  give  dominion 
over  the  property? — Soames  v.  Lonergau  (2  B  &  0. 
564),  turned  upon  the  meaning  of  the  term  "  uon- 
arrival;  "  and  at  p.  570  Abbott,  C.  J.,  savs,— u  My 
opinion  was,  that  it  meant  such  an  arrival  of  the  '* Grant " 
as  would  answer  the  purposes  of  the  parties  to  the 
charter-party."  The  term  **  port  "  when  unqualified 
means  u  place,"  and  not  all  the  space  included  within 
custom-house  jurisdiction.  So  Maclachlan  on  Ship- 
ping, 327,  "Wheu  the  condition  is  "  to  sail  from  " 
or  "  depart,99  It  is  held  that  the  ship  must  be  out  of 
port  and  on  her  voyage  on  or  before  the  day  specified ; 
but  although  the  limits  of  the  "  port  "  iu  such  a  ca*e 
may  be  determined  by  evidence  of  usage,  yet  in  the 
absouce  of  qualifying  words,  that  term  is  never  re- 
ceived as  comprehending  in  such  a  connexion  all  that 
is  subject  to  one  custom-house  or  one  port  jurisdic- 
tion, but  rather  as  being  synonimous  with  "  place," 
and  identical  in  meaning."  So  Lang  v.  Anderdon  (3 
B.  &  C.  495).  Christian*  J. — Could  this  contract 
bear  the  following  construction  ? — A  vessel  arriving 
at  Oyster  Island  would  have  arrived  at  the  general 
discharging  ground  and  at  a  place  where  vessels  of  a 
certain  tonnage  must  in  any  case  discbarge.  If,  as  in 
the  present  instance,  the  vessel  were  able  to  go  up  to 
the  quay  would  not  the  contract  be  performed,  and 
the  defendant's  remedy  be  in  respect  of  any  damage 
sustained  by  not  coming  up  to  the  quay?]  The  con- 
tract must  be  construed  according  to  its  subject  mat- 
ter, and  the  parties  to  this  contract  knew  this  vessel 
could  come  up  to  the  quay  wheu  they  made  it.  \Mo 
nalian,  C.  J. — Suppose  the  case  of  a  cargo,  part  of 
which  must  be  discharged  at  Oyster  Islaud,  and  part 
of  which  might  at  the  quay,  would  an  arrival  at  Oy- 
ster Islaud  be  an  arrival  at  Sligo,  within  the  meaning 
of  such  a  contract?]  It  would  pro  tanto.  It  would 
be  an  arrival  quoad  the  part  which  needed  to  be  dis- 
charged at  Oyster  Island.  But  such  a  case  is  not 
analogical.  Such  cases  are  provided  for  by  mercan- 
tile usage.  In  the  present  the  parties  contracted  ac- 
cording to  the  subject-matter.  Upon  such  a  suppo- 
sition there  was  no  more  obligation  on  the  plaintiff's 
ship  to  be  at  the  quay  on  the  20th  thau  on  the  30th 
of  June.  Gould  the  con ti  act  mean  that  the  captain 
of  the  Surf  might  send  this  message,— "  Present  my 
compliments  to  the  Messrs.  Middleton  &  Pollexfi  n, 
and  say  I  am  at  Oyster  Island,  and  shall  go  to  Sligo 
whenever  I  please? 

S  rjtant  ArmUtottg,  (with  him,  Heron,  Q.C,  and 
Corrigaii)  i  1  support  of  the  order. — I  concede  the  con- 
dition precedent.    The  fact  that  there  is  a  cl  .ss  of  ves- 
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pels  which  cannot  come  up  to  the  quay  at  all;  the  GirdwoocTs  case  (1  Leach,  142)  k  East's  Pleas  of 
fact  that  there  are  three  quays  at  Sligo  respectively  the  Crown,  1120.  A  class  of  cases  more  convera- 
snited  to  different  classes  of  vessels,  and  all  the  find-  ant  with  mercantile  matters  are  the  following— 
ings  of  this  character  go  to  support  the  plaintiff's  '  Jarman  v.  Coape  (13  East  394);  Dalgleish  ▼. 
case.  Tonnage  is  no  criterion  of  draught,  as  is  ;  Brooke  (15  East,  295);  Smith  v.  Thompson  (8 
shown  by  the  case  of  pleasure-yachts  and  the  vessels  j  Common  Bench,  44) ;  Lindsay  v.  Janson   (4  Hurl. 


which  bring  tea  from  China,  and  the  defendants 
(whatever  the  plaintiff  knew)  knew  nothing  of  this 
vessel's  draught.  The  parties  could  never  have  con- 
tracted for  the  performance  of  an  impossibility,  and 
for  anything  the  defendants  knew  to  the  contrary  the 
Surf  was  a  vessel  which  could  not  come  up  to  the  quay. 
Whatever  her  dran  ;ht  or  tonnage,  all  the  expressions 
used  in  this  contract  might  have  been  the  same.  It 
is  found  by  the  jury  that  she  arrived  on  the  12th  of 
June  at  Oyster  Is  and,  which  is  within  the  natural 
port  of  Sligo,  and  reported  herself  and  became  liable 
to  the  port  and  harbour  dues.  A  fallacy  which  per- 
vades the  entire  of  the  argument  on  the  other  side  is 
the  confounding  the  place  of  arrival  with  the  place  of 
discharge.  Sufceqwn'ry  discovered  facts  ought  not 
to  he  applied  to  th3  construction  of  this  contract.  If 
it  be  elliptical,  the  i  the  ellipsis  ought  not  to  be  fiPed 
tip  by  what  would  defeat  it.  The  defendants  were 
acquainted  with  tin  tides,  with  the  harbour,  &c; 
were  (hey  to  say  to  themselves,  "  We  know  that  the 
Surf  is  lying  at  Oyster  Island,  and  cannot  get  up  to 
the  quay,  but  we  \%  111  not  stir  but  defeat  the  contract?  " 
Could  this  have  been  contemplated?  [Ball,  J- — 
You  argued  a  while  ago  that  the  defendants  knew 
nobing  of  the  draught  of  the  Surf  and  cannot  now 
assume  they  did.]  1  will  now  suppose  the  place 
of  arrival  to  mean  the  place  of  discbarge  as  is  con- 
tended for;  Oyster  Island  answers  this  description,  it 
is  a  place  of  discharge, — the  Wh eaten  Hock  is  not 
[Ball.  J. — Yes,  but  we-e  the  defendants  bound  to  go 
to  expense  in  procuring  a  discharge?]  "  At  Sligo  " 
does  not  mean  at  any  known  place  of  discharge  within 
the  port  of  Sligo.  So  in  Moir  v.  Royal  Exchange 
Assurance  Company  (4  Campbell,  84),  Lord  Kllcn- 
borough  held  Memel  and  the  port  of  Memel  to  be 
s  nonymous,  and  this  never  was  questioned  except  by 
an  unsuccessful  motion  for  a  new  trial ;  Moir  v.  Royal 
Exchange  Assurance  Company  (3  Maule  &  Selwyn 
461).  So  Lindsay  v.  Janson  (4  Hnrl  <fe  Nor.  699). 
Heron,  Q.C. — E  fr'ier  the  Lord  Chief  Justice  was 
wrong  in  h's  opmion  at  the  time  of  the  trial,  or  the  ques- 
tion was  a  question  for  the  j  ury  alone.  The  condition  is 
simple  and  independent.  "  Should  the  vessel  not  arrive 
at  Sligo  on  or  before  the  20th  June,  186 1,  the  contract 
to  be  void."  No  question  of  this  kind  was  ever  be- 
fore decided  by  the  court  I  admit  the  general 
rule  that  the  construction  of  a  document  is  for  the 
court,  but  there  are  the  well-known  exceptions  to  it 
[n  every  instance  where  such  document  is  to  be  con 
strred  by  extrinsic  circumstances  of  fact  at  the  civil 
or  <  riminal  side  of  the  conrt,  then  such  document  is 
loft  to  the  jury.  ^Monahan^  C.J. — Do  you  say  the 
jury  are  the  proper  tribunal  to  decide  the  meaning  of 
this  contract;  to  decide  whether  this  ship  should  have 
gone  to  Oyster  Islaud  or  to  the  quay?]  Yes.  The 
first  exception  to  the  gnneral  rule  is  the  case  of  libel. 
[Ball,  J. — By  statute.]  But  the  statute  which  made 
it  so  is  only  declaratory  of  the  common  law.  The  next 
familiar  illustration  is  the  ca.e  of  a  threatening  lotter, 


&  Norman,  699);  In   1  Siarkie's  Law  of  Evidence, 
525,  it  is   laid  down  that   "  the  construction  of  a 
written  document  is  matter  of  pnre  law,  as  it  seems, 
in  all  cases  where  the  meaning  and  intention  of  the 
framers  is  by  law  to  be  collected  from  the  document 
itself,  as  in  the  instances  of  judicial  records,  deeds, 
Ac. ;  but  where  the  meaning  is   to  be  judged  of  by 
the  aid  of  extrinsic  circumstances,  the  construction  is 
usually  a  question  of  fact  for  the  jury."     In  Lindsay 
v.  Janson  which  is  the  case  nearest  to  the  present  the 
words  in  the  policy  of  in-u-arce  were  "from  Swan 
river  to  Mauritius,  and  for  thirty  days  after  arrival," 
and  the  meaning  of  these  words  was  left  to  the  jury. 
The  vessel  anchored  at  the  Bell  Buoy,  which  is  a 
buoy  with  a  bell  on  the*  top  of  it  in  the  open  ocean, 
and  lying  off  the  month  of  a  narrow  channel  leading 
to  the  harbour  of  Port  St.  Lou's.     The  judge  left  it 
to  the  jury  to  say  whether  the  Bell  Buoy  was  part  of 
the  Mauritius;  he  did  not  give  them  any  geographical 
direction  as  to  what  was  the  Mauritius.     In  discharg- 
ing the  rule  for  a  new  trial,  Pollock,  C.  B.,  says, 
"  The  present  question  is  purely  one  of  fact  as  every 
other  question  must  be  which  involves  an  inquiry  as 
to  time  or  place.     In  a  question  of  time,  the  judge 
may  explain  the  meaning  of  terms,  as  mean  time,  or 
solar  time,  or  central  time  (as  in  the  case  of  railways 
which  observe  London  time.)  "  In  Jarman  v.  Coap% 
which  was  also  an  action  on  a  policy  of  insurance, 
the  material  words   in    the  policy    were    "free   of 
capture  and  seizure  in  her  port  or  ports  of  discharge." 
British  goods  on  board  a  neutral  ship  had  been  in- 
sured from  London  to  any  ports  of  discharge  on   the 
continent,  and  the  ship  arrived  in  the  Jahde  river, 
and  proceeded  fifteen  miles  np.     An  agent  who  was 
on  board  of  her  had  landed  when  she  was  about  5  miles 
up,  and  proceeded  to  Varel,  which  is  thirty  miles  np 
the  river,  in  order  to  arrange  how  the  goods  might 
be  most  safely  landed.     Whilst  lying  on  and  off  in 
the  middle  of  the  river,  the  vessel  was  captured  by 
French    Custom-house    officers  belonging  to  VareL 
Lord  Ellenborough  advised  the  jury  that  there  was 
sufficient  evidence  of  a  seizure  in  the  ship's  intended 
port  of  discharge,  and  they  found  for  the  defendant, 
and  at  page  398,  Le  Blanc,  J.,  says.  "  This  was  a 
question  of  fact  for  the  jury,  and  I  do  not  think  that 
they   have   decided  it  wrongly."     Whenever  a  docu- 
ment cannot  be  construed  without  the  aid  of  extrinsic 
circumstances,  the  construction  is  altogether  for  the 
jury.     [Keogh,  J. — What  question  do  you  say  ought 
to  have  been  put  to  the  jury?]    Was  there  an  arrival 
within  the  meaning  of  the  contract?    The  only  case 
quoted  on  the  other  side  w  hich  touches  this  case  is  Soames 
v.  Lonergan     In  Dalgleish  v.  Brooke,  the  vessel  was 
captured  by  Prussian  land  soldiers,  and  the  question 
left  to  the  jury  was,  "  Whether  this  was  a  seizure 
in  the  ship's  port  of  discharge?  "    The  goods   were 
warranted  free  from  capture  or  seizure  in  the  ship's 
port  or  ports  of  discharge  in  the  policy  of  insurance, 
and   Lord   Ellenborough,    says,    (15     East,    304), 
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"  Now,  herd  the  parties  meant  a  port  in  its  natural 
and  not  merely  in  its  technical  or  artificial  sense. 
Nobody  will  contend  that  it  was  necessary  for  this 
ship,  to  have  arrived  at  the  caput  partus  or  ville  be- 
fore the  warranty  would  attach.  The  evidence  given 
that  no  captain  wonld  voluntarily  have  unloaded 
where  this  ship  lay,  has  been  relied  on;  but  that 
was  said  merely  with  reference  to  the  danger  from 
the  shore."  And  Le  Blanc,  J.,  says,  at  page  306, 
"  Here  it  appears  that  the  captain,  intending  to  dis- 
charge his  cargo  at  Pillau,  had  cast  anchor  without 
the  bar,  and  had  left  his  ship  to  land  in  the  port  and 
report  her;  that  a  ship  of  her  burthen  could  not  go 
over  the  bar  without  unloading  a  part  of  her  cargo 
into  a  lighter;  and  that  this  was  the  common  course 
with  all  vessels  of  a  certain  draught  of  water;  and 
though  this  ship  lay  further  out  from  the  bar  than  or- 
dinary, yet,  whether  she  lay  so  far  out  as  not  to  be 
within  the  port,  in  its  large  and  general  sense,  was 
a  question  for  the  jury,  which  they  have  found  for 
the  defendant;  thereby  affirming  that  the  seizure  was 
made  in  the  ship's  port  of  discharge."  If  the  words 
of  the  contract  be  incapable  of  a  construction  which 
the  jury  have  put  upon  them,  then  and  then  only 
can  the  court  set  that  construction  aside*  And  is 
the  present  such  a  case?  Are  the  words  in  this  con- 
tract incapable  of  the  construction  we  contend  for? 
"  Arrival "  and  "  discharge  "  are  essentially  different, 
and  the  cases  on  demurrage  have  only  to  do  with  the 
latter.  The  case  is  sought  to  be  embarrassed  by 
Custom-house  limits.  When  we  talk  of  Dublin  Bay, 
we  do  not  think  of  the  Custom- bouse;  when  we 
speak  of  Sligo  Harbour,  we  mean  the  entire  harbour. 
The  captain's  reporting  himself  as  having  arrived  de- 
termines the  arrival.  [Monahan,  CJ. — Do  you  say 
that  the  captain's  reporting  himself  can  alter  the  law 
of  the  case?]  It  is  a  duty  done  under  an  act  of 
Parliament,  and  was  considered  material  in  Dalgleish 
v.  Brooke;  there  it  was  an  element  of  the  evidence 
that  went  to  the  jury.  Where  arrival  or  departure 
is  mentioned  the  entire  harbour  is  mexat-^Williams 
v.  Marshall  (6  Taunton,  390);  1  Phillips  on  In- 
surance, 442.  In  Lindsay  v.  Janson,  Bramwell,  B., 
says  to  the  defendant's  counsel,  "  Suppose  a  policy 
on  a  vessel  bound  for  Deal,  your  argument  wonld  show 
that  no  vessel  ever  did  arrive  at  Deal"  If  there  is  to  be 
a  construction  put  upon  the  word  "  arrival,"  varying 
with  the  place  of  arrival,  then  it  is  a  question  for  the 
jury.  Looking  to  the  contract  there  are  things  in  it 
which  indicate  time.  The  "  buyers  are  to  pay  duty 
and  dues  at  Sligo."  When  did  these  accrue?  Upon 
the  master's  reporting  himself.  Payment  is  to  be  on 
arrival  at  Sligo,  and  this,  it  is  said,  must  mean  ar- 
rival at  the  quay,  but  the  cases  cited  show  that  in 
such  cases  the  port  and  not  the  town  is  meant.  Again, 
this  vessel  could  not  have  come  up  to  the  quay  on 
some  of  these  days  without  a  tug.  Suppose  there 
were  no  tugs.  Is  this  contract  to  depend  upon  the 
presence  or  otherwise  of  tugs?  Where  is  the  authority 
for  saying  that  the  port  of  arrival  is  the  port  of  dis- 
charge ?  If  the  court  is  to  construe  this  contract,  then 
I  submit  that  arrival  means  arrival  within  the  first  safe 
anchorage,  but  if  there  be  doubt  concerning  it,  and 
circumstances  to  be  got  at  to  explain  it,  then  that 
the  construction  is  fur  the  jury  altogether. 


Purcell,  in  reply. — The  settled  and  established  rule 
deciding  when  the  court  and  when  the  jury  are  to 
construe  a  document,  will  be  found  in  Neilson  v. 
Harford  (8  M.  &  W.,  823).  Parke,  B.,  in  giving 
the  judgment  of  the  Court  of  Exchequer,  says,  "  The 
construction  of  all  written  instruments  belongs  to  the 
court  alone,  whose  duty  it  is  to  construe  all  such  in- 
struments, as  soon  as  the  true  meaning  of  the  words 
in  which  they  are  couched,  and  the  surrounding  cir- 
cumstances, if  any,  have  been  ascertained  as  facts  by 
the  jury;  and  it  is  the  duty  of  the  jury  to  take  the 
construction  from  the  court,  either  absolutely,  if  there 
be  no  words  to  be  construed,  as  words  of  art,  or 
phrases  used  in  commerce,  and  no  surrounding  cir- 
cumstances to  be  ascertained;  or  conditionally,  when 
those  words  or  circumstances  are  necessarily  referred 
to  them."  It  is  also  a  leading  rule  upon  the  construc- 
tion of  written  instruments,  that  the  court  shall  take 
into  account  the  meaning  of  the  contracting  parties,  and 
to  get  at  this  meaning,  they  are  to  take  the  context. 
There  is  a  clause  in  this  contract  which  has  not  been 
sufficiently  noticed,  and,  if  I  be  right,  it  forms  a  key 
to  the  solution  of  the  whole.  I  mean  the  words 
"  then  on  board  a  vessel  called  the  Surf,  on  her  pas- 
sage from  New  York  to  Sligo.*'  Payment  is  to  be 
before  bulk  broken,  and  where?  Why,  at  the  port 
of  discharge.  What  does  the  condition  "  should  the 
vessel  not  arrive  "  mean?  The  construction  must  b6 
reasonable,  and  is  it  not  absurd  to  be  speculating  upon 
the  meaning  of  arrival,  if  not  viewed  in  the  light  of 
the  object  the  parties  had  before  them?  This  was 
no  betting  speculative  transaction.  The  plaintiff's 
liability  continued  up  to  the  time  when  it  became 
the  consignees9  duty  to  discharge.  [Monahan,  CJ. 
—Is  there  any  case  in  which,  there  being  an  ambi- 
guity upon  the  face  of  a  document,  the  court,  after 
getting  the  external  facts,  proceeded  to  direct  the 
jury?]  Lindsay  v.  Janson  which  is  relied  on  upon 
the  other  side,  goes  very  near  supporting  the  proposi- 
tion that  there  may  be.  But  I  do  not  consider  this 
contract  ambiguous  at  all,  or  one  which  contains  any 
technical  or  mercantile  terms.  Sligo  means  the  ter- 
mination of  the  voyage,  and  that  is  the  discharging 
port;  and,  therefore,  the  question  for  the  jury  was 
this — had  the  vessel  arrived  at  her  proper  discharg- 
ing place,  the  place  she  was  bound  to  go  to?  It  is 
quite  intelligible  that  the  defendants  should  have  said 
to  themselves,  we  will  run  the  chance  of  the  market 
rising  and  falling  till  the  20th  June,  and  not  one  day 
longer:  Furness  v.  Meek  (27  L.  J.  Ex.,  34);  Taylor 
on  Evidence,  §  36. 

Cur.  adv.  vulL 

May  13. — The  court  desired  to  have  re-argued 
the  point,  that  the  judge  should  have  left  the  con- 
struction of  the  contract  to  the  jury. 

June  11. — MacdonogK  Q.C7.— The  plaintiff  re- 
quired the  judge  to  leave  to  the  jury  the  question,  if 
there  was  an  arrival  within  the  intent  and  meaniug  of 
the  contract;  t.  e.,  that  the  construction  of  the  entire 
instrument,  as  well  as  all  the  facts,  should  be  left  to 
the  jury.  Moir  v.  Royal  Exchange  Assurance  Com- 
pany (4  Campbell,  84)  has  been  cited  on  the  other 
side,  and  is,  really,  an  authority  for  us.  That  wasaa 
action  on  a  policy  of  insurance  on  a  ship  ••  at  and 
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from  Memel  to  the  ship's  port  of  discharge  in  England 
—free  of  capture  and  seizure  in  the  port  and  roads 
of  loading — warranted  to  depart  on  or  before  the  15th 
of  September."  In  fact,  the  vessel  was  cleared  out 
at  the  Custom-house  on  the  9th  of  September,  but 
remained  within  a  bar  which  is  at  the  mouth  of  the 
port  of  Memel  till  the  21st,  and,  being  afterwards 
totally  lost,  it  became  a  question  if  the  warrantiy  had 
been  complied  with.  The  wind  was  adverse  to  her 
passing  the  bar  all  that  time,  and  Lord  Ellenborough 
says,  "  the  authorities  cited  would  have  been  conclu- 
sive, had  the  warrantry  been  to  sail  on  or  before  the 
day  mentioned  in  the  policy.  I  think  she  had  sailed 
when  she  broke  ground  on  the  homeward  voyage. 
But  a  warrantry  to  depart  appears  to  me  to  require  a 
different  construction.  "  Warranted  to  depart  on  or 
before  the  15th  of  September,"  must  mean  that  she 
should  have  departed  from  Memel  on  or  before  that 
day.  But  she  remained  in  the  port  of  Memel,  and, 
therefore,  she  had  not  departed  from  it.  The  inten- 
tion of  the  insurers  must  have  been,  that  the  ship 
should  be  out  of  the  port  of  Memel,  and  at  sea,  by 
the  given  day;  but  she  was  still  in  the  port,  and, 
therefore,  the  warrantiy  was  not  complied  with." 
The  intention  in  the  present  case  must  have  been 
that  the  Surf  should  arrive  at  the  place  of  discharge. 
Lindsay  v.  Janson  (4  Hurl  &  Nor.,  699)  is  also  an 
authority  in  the  defendants'  favour.  The  barque 
"Shanghai"  had  been  insured  from  Swan  river  to 
Mauritius  and  for  thirty  days  after  arrival.  She 
anchored  at  the  Bell  Buoy,  where  it  was  proved 
that  it  was  usual  for  vessels  on  their  arrival  at  the 
Mauritius  to  auchor,  and  where  they  ofteu  discharged 
a  portion  of  their  cargo  into  lighters.  The  plea  was 
that  the  ship  was  unnecessarily  delayed,  and  aban- 
doned, and  deviated  from  her  voyage;  and  the  judge 
at  the  trial  expressed  his  opiuiou  that,  taking  the 
evidence  to  be  true,  the  question  whether  this  vessel 
had  arrived  was  onu  of  law;  but  he  left  it  to  the  jury 
to  say,  first,  whether  the  Bell  Buoy  was  part  of  the 
Mauritius;  secondly,  supposing  it  was  not,  whether 
there  was  an  unusual  and  unreasonable  delay,  looking 
at  the  object  which  the  master  had  in  going  there. 
He  intimated  that,  in  his  opinion,  the  vessel  had  ar- 
rived. In  the  present  case,  the  facts  are  clearer. 
Mr.  Heron's  line  of  argument  was  more  desperate 
than  that  adopted  by  Serjeant  Armstrong,  in  con- 
tending that  the  question  of  arrival  should  have  been 
bft  to  the  jury,  and  for  these  three  reasons,  first, 
because  the  question  of  libel  is  left  to  the,  jury  since 
Fox's  Act ;  secondly,  because  the  meaning  of  a  threaten- 
ing letter  is  left  to  the  jury ;  thirdly,  because  of  an  ob- 
servation in  Lindsay  v.  Janson.  But  into  the  two 
fjrmer  the  intent  enters,  being  criminal.  In  Jarman 
v.  Coape  (13  East,  396),  Lord  Ellenborough  says, 
«•  The  policy  contemplates  that  the  ship  might  dis- 
charge at  places  which  were  not  regular  ports  of  dis- 
charge; the  language  of  it  is  adapted  to  the  present 
state  of  the  commercial  world,  which  never  before 
exhibited  such  an  extent  pf  the  French  power  from 
one  end  of  the  continent  to  the  other."  In  Dalgleish 
v.  Brooke  (15  East.,  295),  the  insurance  was  to  con- 
tinue until  the  ship  should  arrive;  upon  the  goods, 
until  the  same  should  be  discharged  and  safely  landed ; 
and  upon  the  ship  herself,  until  she  had  moored  at 
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anchor  twenty-four  hours  in  good  safety.  The  goods 
were  warranted  free  from  capture  or  seizure  in  the 
ship's  port  or  ports  of  discharge.  The  ship  was 
captured  in  the  outer  road  of  Fillau,  about  two  miles 
and  a-quarter  beyond  the  usual  anchorage,  and  the 
question  was,  whether  this  was  a  seisure  in  her  port 
of  discharge,  which  went  to  the  jury,  with  Lord  Eilen- 
;  borough's  opinion  against  the  plaintiff;  and  they  found 
for  the  defendant  [Christian.  J. — As  I  understand, 
if  we  are  of  opinion  that  the  Chief  Justice  ought  to 
have  left  this  question  to  the  jury,  you  take  no  bene- 
fit from  the  various  facts  found  by  them:  is  that  so?] 
No.  In  Williams  v.  Marshall  (6  Taunton,  390) 
the  court  construed  the  word  "export"  The  word 
"  arrival "  must  be  construed  according  to  the  cir- 
cumstances and  the  intentions  of  the  parties.  Such 
a  question  as  this  was  never  left  to  a  jury,  whose 
province  it  is  to  find  usage,  locality,  the  character  of 
a  place,  &c. ;  Neilson  v.  Harford  (8  M.  &  W.,  806); 
Parker  v.  Winlow  (7  E.  &  B.,  942).  In  the  present 
instance,  the  facts  are  all  admitted. 

Heron,  Q.C.,  contra — The  very  question  reserved 
by  this  special  case  ought  to  have  been  left  to  the 
jury.  It  was  not  the  province  of  the  judge  to  decide 
it.  The  question  of  arrival  has  always  been  left  to 
the  jury.  In  NeUson  v.  Harford,  which  has  been 
cited  on  the  other  side,  the  words  of  Parke,  B.,  are 
these — "  The  construction  of  all  written  instruments 
belongs  to  the  court  alone,  whose  duty  it  is  to 
construe  all  such  instruments  as  soon  as  the  true 
meaning  of  the  words  in  which  they  are  couched, 
and  the  surrounding  circumstances,  if  any,  have  been 
ascertained  as  facts  by  the  jury."  The  condition  in 
this  contract  is,  "  Should  the  vessel  not  arrive  on  or 
before  the  20th  June,  1861,  the  contract  to  be  void." 
[Monahan,  C.J. — Can  there  be  any  doubt  as  to  the 
meaning  of  "  arrive?  "]  None;  but  the  question  con- 
cerns the  place  of  arrival.  In  1  Starkie  on  Evidence, 
525,  it  is  laid  down  that  "  the  construction  of  a  written 
document  is  matter  of  pure  law,  as  it  seems,  in  all  cases 
where  the  meaning  and  inteution  of  the  framers  is 
by  law  to 'be  collected  from  the  document  itself  as 
in  the  instances  of  judicial  records,  deeds,  &p.;  bnt 
where  the  meaning  is  to  be  judged  of  by  the  aid  of 
extrinsic  circumstances,  the  construction  is  usually  a 
question  of  fact  for  the  jury."  So  Lindsay  v.  Janson, 
Moir  v.  Royal  Exchange  Assurance  Company,  de- 
cided that  Memel  includes  the  limit*  of  the  roadstead. 
[Christian,  J.— Moir  v.  Royal  Exchange  Company 
is  an  authority  for  you  on  the  former  branch  of  yonr 
argument ;  but  how  do  you  account  for  Lord  Ellen- 
borough non  suiting  the  plaintiff?]  He  changed  his 
mind  afterwards.  [Monahan,  C.J.— -The  question  is 
this,  what  word  will  you  supply  after  the  word 
" arrive?  "  And  next  comes  the  secondary  question, 
ought  it  to  be  left  to  the  jury?]  -  In  Mellish  v.  Stani- 
forth  (3  Taunton,  500)  we  read,  "The  Chief  Justice 
being  at  that  time  of  opinion  that  it  was  a  ques- 
tion of  law  whether  the  vessel  were  in  port  within  the 
meaning  of  the  warrantry;  the  jury  found  a  verdict 
for  the  plaintiff,  subject  to  this  point  reserved."  This 
case  would  be  an  authority  against  me  but  for  the 
case  of  Reyner  v.  Pearson  (4  Taunton,  662) ;  that 
was  an  action  upon  a  policy  of  insurance  upon  goods 
by  the  ship  "  Constantia,"  warranted  free  of  seizure 
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and  capture  in  port.     A  portion  of  the  goods  were 
captured  when  she  lay  about  six  English  miles  from 
Swinnermund,  and  Mansfield,  C.J.,  directed  the  jury, 
that  if  the  ship  was  waiting  on  the  outside  of  the  port 
very  Dear  it,  with  a  determination  of  discharging  her 
cargo   there,  that  was  subtantially  a  being  iu  port. 
The  jury  found  a  verdict  for  the  plaintiff;  and  upon 
the   argument  of  a  new  trial  motion,  Mansfield,  C.J., 
■aid — **  It  was  the  province  of  the  jury  to  consider 
the  question,  whether  the  ship  was  in  port  or  not; 
the  jury  to  whom  it  was  left  have  decided  it."     It  is 
argued  that,  in  the  preseut  case,  the  facts  are  admit- 
ted ;  so  in  all  the  capture  cases,  tho  facts  were  admit- 
ted.    Jarman  v.  Coape,  as  reported  in  2  Campbell, 
61 3,  shows  what  was  dono  at  nvnprius.    The  report 
cited  from  13  East.,  by  the  other  side,  gives  the  pro 
ceedings  m  banc      Lord   Ellenborongh   said — "  If, 
when  she  was  seized,  it  was  her  intention  to  unload 
her  cargo  on  the  adjacent  banks  of  the  Jahde  the  first 
favourable  opportunity,  I  think  she  may  be  considered 
as  within  the  limits  of  her  ports  of  discharge,  although 
ships,  when  no  danger  is  apprehended,  do  not  usually 
unload  there."      [Monahan,  C.J. — Suppose   Sligo 
twice   mentioned  in  this  document,  and   mentioned 
in  different  senses,  would  the  sense  in  which  it  was 
used  in  the  expression  "  arrive  at  Sligo  "  be  matter 
of  instruction  to  the  jury,  or  would  that  be  for  them  ?] 
Smith  v.  Thompson  (8  Com.  Bench,  44)  decides  that, 
in  that  case  it  would  be  the  province  of  the  jury  to 
elect  between  the  meanings;  see  Key*er  v.  Scott  (4 
Taunton,  660).    The  two  leading  cases  are,  Jarman 
v.  Ooape  and  Dalyleish  v.   Brooke,  in  1*  and  15 
East.,   respectively.      In   the    former,   Lord   Ellen- 
borough  says,  "The  ship  had  gotten  within  what, 
in  a  general  sense,  and  for  the  purpose  which  the 
contmctiDg  parties  had  in  view,  was  to  be  considered 
as  her  port  of  discharge,  and  there  she  was  captured 
by  a  force  coming  immediately  from  the  land.     But, 
at  any  rate,  this  was  a  question  for  the  consideration 
of  the  jury."     In  the  latter,  at  page  304,  the  same 
judge  says,  "  Nobody  will  contend  that  it  was  neces- 
sary for  this  ship  to  have  arrived  at  the  caput  portus 
or  vilU  before  the  warranty  would  attach."  There  the 
whole  argument  of  this  case  is  compressed  into  three 
lines.     [Christian,  J. — That  was  because  the  circum- 
stances there  showed  that,  manifestly,  something  larger 
was   meant]     If  so,  then  in  the  present  case  the 
plaintiff  had  a  right  to  a  direction.     [Keogh,  J. — 
What  is  the  meaning  of  the  finding  that  the  ves- 
sel was  bound  to  go  up  from  Oyster  Island  by  the 
next  spring  tide?     If  Oyster  Island  does  not  make 
an   arrival,   how  differs  it  from  the   wide    ocean? 
Macdonogh,  Q.  (7.— That  means  if  thero  be  difficulties 
such  as  abound  down  the  river;  but  if  everything  be 
fair,  then  the  vessel  is  bouud  to   go   straight   up. 
Chridian,  J. — Suppose  an  ordinary  policy  of  insur- 
ance on  this  vessel,  would  the  insurers  be  liable  after 
the  vessel  had  arrived  at  Oyster  Island?]     Dalgleish 
v.  Brooke  proves  that  they  would  not.     The  moment 
that  the  vessel  anchored,  she  became  liable  to  the 
custom  duties;  such  is  the  finding.     When  did  they 
attach  ?     Upon  arrival  at  Sligo.     This,  then,  was  a 
question  for  the  jury;  for  where  in  the  contract  can 
this  liability  be  discovered?     Who  pays  these  duties? 
The  defendants.    The  ambiguity  of  the  condition  is 


to  be  construed  by  extrinsic  evidence.  The  cases  on 
demurrage  do  not  apply.  1st,  the  construction  here 
should  be  a  reasonable  one.  2nd,  it  should  be  a  liberal 
one.  3rd,  it  should  be  a  favourable  one.  4th,  it 
should  be  the  popular  one.  I  mention  these  four 
principles  as  involving  considerations  which  are  plainly 
for  the  jury.  By  the  rules  of  the  common  law,  the 
eutire  case  must  go  to  the  jury  whenever  the  meaning 
of  a  document  depends  upon  extrinsic  circumstances. 
Mr.  Fox's  Libel  Act  was  only  declaratory  of  the 
common  law. 

Cw.  adv.  vuU. 

July  7.  Christian,  J. — The  facts  of  this  case  were 
not  fonnd  by  the  jury;  they  were  found  by  consent. 
The  Chief  Justice  considered  it  a  case  for  a  direction, 
and  for  direction  in  favour  of  the  defendants.  The 
plaintiff  contended  that  he  was  entitled  to  a  direction, 
and  afterwards  made  the  new  point,  that  it  was  a  case 
for  the  jury  to  decide.  Accordingly  arise  the  two 
questions,  first,  ought  this  verdict  to  be  changed  into 
oue  for  the  plaintiff 7  secondly,  ought  it  to  be  set  aside, 
aud  a  new  trial  had?  That  the  verdict  ought  to  be 
set  aside  is  my  opinion.  The  condition  in  this  con* 
tract  was,  "  should  the  vessel  not  arrive  at  Sligo  on 
or  before  the  20th  Juno,  1861,  the  contract  to  be 
void ; "  and  the  fact  was,  that  before  the  20th  June 
the  vessel  did  arrive  at  Oyster  Island,  which  is  four 
miles  from  the  quay,  and  an  ordinary  place  for  anchor- 
ing at  The  consignees  were  not  bound  to  accept 
delivery  at  this  place,  nor  did  the  lay-days  commence 
to  run.  If  this  constituted  an  arrival,  the  plaintiff  was 
eutitled  to  succeed;  if  not,  the  defendants.  Primd 
facie,  arriving  at  Sligo  meant  arriving  at  the  port  of 
Sligo ;  and  in  a  simple  case,  suppose  of  a  wager,  ar- 
rival at  Oyster  Uland  would  bo  sufficient  This,  bow- 
ever,  is  far  from  deciding  the  present  question.  In 
one  class  of  cases  it  may  be  necessary  to  bold,  that  a 
vessel  had  arrived,  and  in  another,  that  she  had  not. 
The  cases  in  3  &  4  Taunton  may  thus  he  distinguished 
from  others  which  have  been  cited.  In  the  present 
case,  all  the  facts  are  material  for  the  purposes  of  ex- 
planation. Parol  evidence  is  necessary,  aud  wherever 
parol  evidence  is  necessary  to  explain  a  particular  con- 
tract, 1  hold  its  construction  to  be  a  question  for  the 
jury.  In  the  cases  in  Taunton,  the  vessels  were  war- 
ranted free  of  seizure  and  capture  in  their  ports  of 
discharge.  They  were  hovering  outside  the  natural 
harbour  when  they  were  captured  by  land  soldiers, 
and  the  question  arose,  if  this  was  a  capture  within 
the  port  of  discharge,  in  which  case  the  insurers  would 
be  free.  There,  as  here,  all  the  facts  were  beyond 
dispute.  At  first  it  was  considered  that  this  was  a 
question  of  law,  as  in  MeUish  v.  Staniforth  (3  Tauu- 
ton,  500),  to  which  the  reporter  adds  in  a  note,  "  See 
Reyner  v.  Pearson,  contra.9'  So  that,  it  appears,  the 
Chief  Justice  changed  his  opinion,  and  considered  the 
case  one  of  mixed  law  and  fact  In  Reyner  v.  Pear- 
son, the  court  refused  to  set  aside  the  verdict  In 
Jarman  v.  Coape  the  question  was,  if,  at  the  time  of 
capture,  the  vessel  was  within  the  port  of  discharge 
within  the  meaning  of  the  warranty.  The  facts  there 
were  clearly  stated,  and,  on  a  motion  for  a  new  trial, 
the  verdict  was  upheld,  and  Lord  Ellenborongh  says, 
44  At  any  rate,  this  was  a  question  for  the  considcra- 
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tion  of  the  jury,  who  were  all  persons  of  intelligence 
upon  such  subjects."  Dalgleish  v.  Brooke  is  to  the 
same  effect.  The  case  of  the  Bell  Buoy  bears  ont 
this  view,  that  the  present  question  was  a  question 
for  the  jury.  The  judge  left  it  to  the  jury  to  say 
whether  the  Bell  Buoy  was  part  of  the  Mauritius. 
Bramwell,  B.,  in  giving  his  judgment,  says,  "  if  the 
plaintiff  had  demurred  to  a  plea  setting  out  the  cir- 
cumstances leading  to  the  inference  that  the  vessel 
had  arrived,  no  judgment  could  have  been  given, 
whether  there  was  an  arrival  at  the  Mauritius  or  not, 
because  we  could  not  know  the  fact."  That  means, 
because  we  could  not  know  the  ultimate  fact,  whether 
this  vessel  had  arrived  or  not.  How,  then,  can  these 
cases  be  distinguished  from  the  present?  It  is  said 
that  they  involved  pure  questions  of  fact;  but,  though 
I  have  heard  this  case  twice  argued,  I  have  heard 
nothing  which  shows  it  to  be  more  or  less  a  question 
of  fact  than  were  these.  How  arrival  at  Oyster  Is- 
land is  less  a  question  of  fact — a  whit  less  a  question 
of  fact — I  am  unable  to  descry.  This  is  not  the  case 
of  a  written  document.  It  is  said  the  facts  are  ascer- 
tained, and  nothing  remains  but  to  apply  the  law  to 
these  facts.  I  reply,  they  are  not  ascertained,  and 
to  assert'  this  assumes  the  whole  question.  There  are 
no  cases  deciding  that  the  judge  may  separate  the 
law  from  the  facts,  and  the  result  of  such  a  doctrine 
would  be  that  in  the  last  stage  the  judge  and  not  the 
jury  would  decide  the  issue.  The  analogy  of  the 
cases  on  libel  has  been  instanced.  I  think  I  could 
form  an  opinion  of  what  the  jury  would  have  found 
if  this  question  had  been  left  to  them,  and  I  am  far 
form  saying  I  should  have  been  dissatisfied  with  their 
verdict.  Oyster  Island  being  within  the  natural  port 
aud  harbour  of  Sligo,  and  the  custom  duties  attach- 
ing upon  arrival  there,  they  might  have  held  arrival 
there  to  be  an  arrival  at  Sligo.  Upon  the  first  ques- 
tion I  need  give  no  opinion,  though  what  it  is  will 
probably  be  apparent  from  what  I  have  said.  It  is 
important  that  the  line  which  separates  the  functions 
of  judge  and  jury  should  not  be  confused. 

Keogh,  J.,  concurred  in  this  judgment. 
'  Ball,  J.,  declined  to  offer  any  opinion  as  he  had 
not  heard  the  arguments. 

Monahan,  C.J. — As  I  have  the  misfortune  to  differ 
from  my  brothers  Keogh  and  Christian,  and  as  the 
question  is  an  important  one,  I  shall  state  the  prin- 
ciples which  lead  me  to  hold  that  this  was  not  a  case 
to  be  left  to  the  jury.  This  was  a  contract  for  the 
sale  of  a  cargo  of  corn,  then  on  its  way  from  New- 
York  to  Sligo,  and  the  condition,  "  Should  the  ves- 
sel not  arrive  at  Sligo  on  or  before  the  20th  June, 
1861,  the  contract  to  be  void."  Now,  I  deny  that 
any  word  is  to  be  supplied.  Jf  there  were  no  parol 
evidence,  there  would  be  no  doubt.  The  parol  evi- 
dence establishes  that  vessels  drawing  twelve  feet  of 
water  are  not  able  to  get  alongside  the  quay  upon 
a  neap  tide;  and  that  a  vessel  of  the  Surf's  draught 
was  bound  to  come  up  to  the  quay  direct  if  the  state 
of  the  tide  permitted;  if  not,  as  soon  as  it  did  per- 
mit Oyster  Island  is  found  to  be  four  miles  from 
the  quay.  I  think  that  this  is  not  a  question  of  fact 
but  a  question  of  the  construction  of  a  document. 
There  is  no  instance  where  such  a  question  was  ever 
submitted  to  a  jury.     In  NeiUon  v.  Harford  (8  M. 


&  W„  806),  it  was  contended  that  the  words  of  art 
were  for  the  jury,  not  for  the  court  The  court  held 
differently.  "  The  construction  of  all  written  instru- 
ments," says,  Parke,  B.,  "  belongs  to  the  court  alone, 
whose  duty  it  is  to  construe  all  such  instruments,  as 
soon  as  the  true  meaning  of  the  words  in  which  they 
are  couched,  and  the  surrounding  circumstances,  if 
any,  have  been  ascertained  as  facts  by  the  jury:  ** 
He  goes  on  to  show  the  mischief  which  would  arise 
from  a  contrary  method.  "Unless  this  were  so, 
there  would  be  no  certainty  in  the  law;  for  a  miscon- 
struction by  the  court  is  the  proper  subject,  by 
means  of  a  bill  of  exceptions  of  redress  in  a  court  of 
Error;  but  a  misconstruction  by  the  jury  cannot  be 
set  right  at  all  effectually."  No  judge  could  control 
what  the  jury  would  do.  There  would  not  be  uni- 
formity. There  would  not  be  appeal.  This  principle 
was  acted  on  in  Hutchison  v.  Bouker  (5  M.  &  W^ 
535),  which  was  an  action  of  assumpsit  for  the  non- 
delivery of  barley.  The  defendants  had  offered  good 
barley  to  the  plaintiflfe;  the  plaintiflfe  accepted  the 
offer,  adding,  they  expected  fifie  barley.  The  jury 
found  there  was  a  distinction  in  the  trade  between 
good  and  fine  barley,  and  it  was  held  that  although 
it  was  a  question  for  the  jury  what  was  the  meaning 
of  those  terms  in  a  mercantile  sense,  yet  that,  they 
having  found  what  that  meaning  was,  it  was  for  the 
court  to  determine  the  meaning  of  the  contract  In 
Wells  v.  Hopwood  (3  B.  &  A.,  20),  the  question 
was  if  a  vessel  had  stranded,  and  it  was  treated  as 
one  of  law,  not  of  fact  In  Thompson  v.  QiUespy 
(5  E.  &  B.,  209),  the  court  decided  that  the  ship 
bad  not  sailed.  I  connot  see  what  is  the  distinction 
between  departure  and  arrival.  Parker  v.  Winfow 
(7  E.  &  B.,  942);  Brown  v.  Johnson  (10  M.  &  W., 
331);  Kell  v.  Anderson  (10  M.  &  W.,  498).  Several 
cases  have  been  quoted  to  establish  that  whether  a 
vessel  has  arrived  or  not  is  a  question  of  fact  for  the 
jury.  In  Reyner  v.  Pearson  (4  Taunton,  662),  the 
question  left  to  the  jury  was  whether  the  ship  was 
waiting  on  the  outside  of  the  port,  very  near  it,  with 
a  determination  of  discharging  her  cargo  there.  In 
Levin  v.  Newnham  (4  Taunton,  722),  the  question 
left  to  the  jury  was  whether  upon  the  whole  they 
thought  the  plaintiff  had  made  Pillau  his  port  of  dis- 
charge or  not  In  WhitweU  v.  Harrison  (2  Ex- 
chequer, 127),  the  court  held  there  was  nothing  to 
be  left  to  the  jury.  In  Lindsay  v.  Janson,  the  ques- 
tion left  was  if  the  Bell  Buoy  was  a  part  of  Port 
Louis.  The  contract  in  the  present  instance  is  diffi- 
cult of  construction.  I  deny  that  "  Port  of  Sligo  " 
or  any  other  words  are  to  be  supplied.  I  conceive 
that  the  Surf  was  bound  to  proceed  direct  to  the 
quay,  if  the  state  of  the  tide  permitted;  if  not  as 
soon  as  it  did  permit  I  am  of  opinion  that  arrival 
means  coming  up  to  where  the  consignees  were  bound 
to  accept.  That  was  at  Sligo.  This  is  a  question 
of  law,  not  of  fact 

Rule  absolute* 
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Cahill  and  wife  v.  M'Dowell. — April  29. 

Pleading — Misjoinder  of  Parties —  Demurrer. 

A  summons  and  plaint  to  recover  money  had  and  re- 
ceived Jor  the  use  of  husband  and  wife  which  does 
not  disclose  the  wife's  interest,  will  be  bad  on  general 
demurrer,  anything  in  the  Common  Law  Procedure 
Act,  1853  to  the  contrary  notwithstanding. 

The  action  was  brought  to  recover  a  sum  of  £22 
alleged  to  be  money  had  and  received  by  the  defen- 
dant for  the  use  of  the  plaintiffs,  Cahill  and  wife. 
There  was  an  endorsement  of  particulars.  The  de- 
fendant demurred  to  the  summons  and  plaint  because 
it  did  not  show  why  the  wife  was  joined  as  a  plaintiff 
or  what  interest  she  had  in  the  snbject-matter  of  the 
action. 

Henry  Fitzgibbon,  (with  him,  Serjeant  Armstrong) 
in  support  of  the  demurrer  relied  on  Abbot  and  Alice 
his  wife  v.  Blofield  (Croke  James,  644);  Serres  v. 
Dodd  (2  Bosanquet  &  Puller's  New  Reports  405); 
Johnson  v.  Lucas  (1  Ellis  &  Blackburn,  659); 
Bidgood  v.  Way  (2  W.  Blackstone,  1236.) 

Ryan,  (with  him,  Harris,  Q.C.,)  contra.— Some  of 
these  authorities  have  been  over-ruled,  and  others 
have  no  application  since  the  passing  of  the  Common 
Law  Procedure  Act,  1853.  The  84th  section  runs 
thus: — "  No  plea  in  abatement  for  the  non-joinder  of 
any  person  as  a  party,  plaintiff  or  defendant,  shall  be 
filed  without  the  leave  of  the  court,  but  such  defect, 
or  the  misjoinder  or  misnomer  of  any  party,  may  be 
pointed  out  by  either  party  by  notice  before  the  trial, 
and  such  notice  may  be  followed  by  a  summary  ap- 
plication to  the  court  or  a  judge  in  respect  thereof, 
upon  which  application  the  said  court  or  a  judge  may 
make  such  order  therein,  and  touching  the  costs 
thereof,  as  shall  seem  to  be  just"  The  spirit  of  this 
section  is  no  longer  to  construe  the  pleading  moat 
strongly  against  the  pleader.  [Christian,  J. — This 
appears  to  be  an  application  not  so  much  for  mis- 
joinder of  parties  as  for  misdescription  of  cause  of 
action-]  The  81st  section  enacts  that  "  no  objection 
by  way  of  general  or  special  demurrer  for  formal  mat- 
ter ouly  shall  be  allowed,  and  no  pleading  shall  be 
deemed  insufficient  for  any  defect  which  could  here- 
tofore be  objected  to  only  by  special  demurrer;  and 
wherever  issue  shall  be  joined  on  any  demurrer,  the 
court  shall  proceed  to  give  judgment  according  to 
the  very  right  of  the  cause,  without  regarding  any 
imperfection,  omission,  defect  in  or  lack  of  form;  aud 
every  summons  and  plaint  and  defence  or  other  plead- 
ing which  shall,  with  reasonable  clearness  and  distinct- 
ness, fctate  all  such  matters  of  fact  as  are  necessary 
to  ground  the  action,  defence,  or  reply  as  the  case 
may  be,  shall  be  sufficient ;  and  it  shall  not  be  neces- 
sary that  such  matters  shall  be  stated  in  any  techni- 
cal or  formal  language  or  manner."  This  is  in  fact 
a  general  demurrer  for  formal  matter.  The  proper 
application  to  the  court  should  have  been  to  strike  out 
the  wife  or  set  her  aside.  It  is  going  too  far  to  say 
that  a  wife  ought  never  to  be  joined  when  the  cause 
of  action  accrues  after  marriage.  Hilliard  and  Ux. 
v.  Hambridge  (Aleyn's  Reports  36);  Bourne  and 
Ux.  v.  Mattaire  (Bullets  Nisi  Prius  53);  Sbper  v. 
Cottrell  (6  Ellis  &  Blackburn,  497) ;  Coping*  v.  Quirk 


(4  Ir.  C.  L.  R.  444.)  Take  the  case  of  a  promissory 
note  to  the  wife.  [Christian,  J. — Can  you  suggest 
airy  case  in  which  money  had  after  marriage  might  be 
treated  as  money  had  and  received  to  the  use  of  the 
husband  and  wife?]  Yes;  in  the  sense  of  pleading. 
[Monahan,  C.  J. — You  have  not  answered  my 
brother  Christian's  question,  What  state  of  evidence 
would  support  an  issue  upon  your  present  plaint?] 
Money  bequeathed  to  the  wife  separately  and  ne- 
glected to  be  paid  over  by  the  executor.  I  rely  on 
the  bill  of  particulars. 

Harris,  Q.C. — Martin  v.  MlHugh  (6  Ir.  Jurist 
279)*  shows  that  the  bill  of  particulars  is  to  be  in- 
corporated into  the  plaint.  The  84th  section  of  the 
Irish  Common  Law  Procedure  Act  is  not  in  the 
English  Act  Section  34  of  15  &  16  Vic,  c  76  is 
the  only  one  at  all  corresponding.  In  section  84 
"  may  "  is  to  be  read  "  must."  in  Buckley  v.Kiernan 
(7  lr.  Common  Law  Reports,  79),  Monahan,  C.J.,  in 
giving  judgment  says,  u  We  are  of  opinion,  in  order 
to  give  effect  to  the  present  system  of  pleading,  in 
which  special  demurrers  are  abolished,  and  in  lieu  of 
them  a  party  may  apply  to  the  court  to  set  aside  any 
pleading  calculated  to  embarrass,  that  if  a  party,  in- 
stead of  so  applying  to  the  court,  will  demur,  that 
the  court  ought  to  give  to  the  pleading  demurred  to 
the  meaning  that  will  support  the  pleading  if  the 
words  used  will  fairly  bear  such  a  meaniug,  rather 
than  the  meaning  which  will  not  support  the  pleading, 
though,  perhaps  under  the  old  system,  such  pleading 
would  be  objectionable  for  uncertainty  on  special  de- 
murrer." 1  rely  also  on  the  86th  section.  [Chris- 
tian, •/.,  referred  to  Bird  v.  Peagrum  (13  Cow. 
Bench  639-]  [Monahan,  C.  J. — I  do  not  consider 
that  the  Common  Law  Procedure  Act  embraces  cases 
of  this  kind ;  and  so  this  demurrer  will  come  round  to 
inquiring  if  there  be  any  case  conceivable  where  money 
could  be  recovered  by  husband  and  wife  which  ac- 
crued due  after  marriage.] 

Serjeant  Armstrong  in  reply. — It  is  perfectly  set- 
tled that  if  the  cause  of  actiou  arise  before  marriage, 
there  must  be  a  joinder.  Abbot  and  Wife's  case  is 
quoted  in  all  the  books,  and  has  never  been  questioned. 
[MonaJian,  C.  J. — There  it  appeared  upon  the  face 
of  the  plaint  that  the  wife  could  not  be  joined.] 
This  case  establishes  that  the  court  cannot  assume 
that  the  wife  was  single  when  the  cause  of  action 
arose.  The  endorsement  of  particulars  caunot  be  re- 
ferred to — Roche  v.  Colclough  (5  Ir.  Com.  Law  Re- 
ports 538);  but  if  referred  to  does  net  assist  the 
plaintiffs  in 'the  least.  The  plain  inference  from  it  is 
that  the  wife  was  Mrs.  Cahill  at  the  time  of  the  money 
being  retained.  The  statute  applies  only  to  where 
all  the  panies  might  have  been  joined,  bnt  where  there 
has  been  a  mistake  of  fact.  The  84th  section  is  in- 
applicable; so  is  the  85th.  It  could  never  be  said 
that  the  wife  who  is  not  sui  juris,  might  consent  to 
be  struck  out. 

Cur.  adv.  vulL 

May  12. — The  court  allowed  the  summons  and 
plaint  to  be  amended  by  striking  out  the  wife  or 
showing  that  she  had  a  cause  of  action;  in  case  the 
plaintiffs  did  not  amend,  the  demurrer  to  be  allowed. 

Rule  accordingly. 
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Hkabns  v.  The  Lancashire  and  Yorkshire  Railway 
Company. — April  30. 

Practice — Costs  in  Superior  Court — Common  Car- 
riers— Common  Law  Procedure  Act,  1 85  3,  *.  243. 
A  plaintiff  recovering  lees  than  £20  in  an  action 
against  common  carriers  for  the  loss  of  goods  deli- 
vered to  them,  is  disentitled  to  full  cats  by  the  Com- 
mon  Law  Procedure  Act,  1853,  s.  243. 
Walter  Boyd,    for   the  defendants  applied  to  the 
court  for  an  order  directing  the  taxing  officer  to  re- 
view his  taxation.    The  action  had  been  brought  by 
the  plaintiff  to  recover  the  value  of  certain   birds 
which  he  had  entrusted  to  tbe  defendants  for  safe  car- 
riage, and  the  damages  recovered  amounted  to  £12. 
The  question  was  whether  the  action  was  one  of  tort 
or  contract     The  taxing  master  had  allowed  the 
plaintiff  full  costs. 

Henry  Fitzgibbon,  for  the  plaintiff  made  a  preli- 
minary objection  that  the  poiut  sought  to  be  raised 
1  had  not  been  made  before  the  taxing  officer,  and  the 
defendants  were  concluded  from  biinging  it  before  the 
court. 

Walter  Boyd — There  is  a  distinction  between 
matters  of  fact  and  questions  of  law.  If  the  former 
are  suppressed  before  the  taxing  officer  the  party  is 
precluded  from  making  any  subsequent  benefit  by  them. 
This  is  a  question  of  law,  which  is  not  supposed  to 
come  within  the  comprehension  of  an  attorney's  clerk. 
The  action  was  brought  for  the  loss  of  birds  which 
had  been  conveyed  in  the  same  cage  with  lizards; 
and  it  is  difficult  to  imagine  how  the  plaintiff  ever 
expected  them  to  arrive  in  safety.  The  lizards  had 
probably  eaten  the  birds.  The  16  &  17  Vic  c  1 13, 
s.  243,  disentitles  him  to  more  than  half  costs.  The 
court  decided  this  already  in  a  previous  case  in  favour 
of  the  defendants. 

Henry  Fitzgibbon.— .There  is  a  later  case  of  Tattan 
v.  The  Great  Western  Railway  Company  (29  Law 
Jour.  N.  S.  184),  which  decides  the  contrary.  It  is 
laid  down  there  that  the  action  is  founded  on  the 
breach  of  the  common  law  duty  independently  of  con- 
tract. The  19  and  20  |Vict.  c  108,  a.  30,  enacts 
"  that  where  au  action  of  contract  is  brought  In  one  of 
her  Majesty's  superior  courts  of  record  to  recover  a 
sum  not  exceeding  £20,  and  the  defendant  in  the  ac- 
tion suffers  judgment  by  default,  the  plaintiff  shall  re- 
cover no  costs.99'  .And  it  was  argued  that  this  deprived 
the  plaintiff  of  costs,  but  the  Court  of  Queen's  Bench 
held  otherwise;  and  Crompton,  J.,  in  giving  judgment, 
says, — "By  the  statute  13  &  14  Vict,  c,  61,  costs 
are  taken  away  from  a  plaintiff  who  shall  recover  a 
sum  not  exceeding  £20  in  au  action  of  covenant, 
debt,  detinue,  and  assumpsit;  or  not  exceeding  £5  in 
an  actipn  in  trespass,  trover,  or  case,  except  in  cases 
of  judgment  by  default  And  the  19  &  20  Vic.  c.  108, 
s.  30,  extends  the  former  provision  to  a  ju  lgment  by 
default  in  actious  of  contract,  and  leaves  untouched  a 
judgment  by  default  in  actions  of  tort  This  appear  a 
somewhat  curious  mode  of  legislation ;  but  it  follows 
that  costs  are  recoverable  in  a  judgment  by  default  in 
an  actiuu  on  the  case.  There  is  a  case  in  the  Com- 
mon Pleas,  Marshall  v.  The  York,  Newcastle,  and 
Bet  wick  Railway  Company,  which  decides  that  the 
common  law  duty  of  safely  carrying  arises  indepen- 


dently of  contract;  and  ever  since  the  case  of  Pozzi 
v.  Shipton  it  has  been  considered  that  these  actions  are 
to  be  treated  as  actions  of  tort  on  the  case.  [Christian* 
J — The  Irish  act  appears  to  provide  for  contracts 
and  for  wrongs  disconnected  with  contract,  but  not 
for  wrongs  connected  with  contract.  This  may  be  a 
casus  omissus,  and  open  to  the  argument  that  the 
right  to  full  costs  applies.  Monahan,  CJ. — Are  the 
words  "  disconnected  w  ith  contract "  to  be  found  in 
the  English  section?]  They  are  not.  [Christian,  J, 
— The  Irish  Common  Law  Procedure  Act  excuses  us 
from  considering  the  forms  of  actions;  and  if  this 
was  not  a  wrong  independent  of  contract  but  a  wrong 
connected  with  contract,  it  may  come  under  the  head 
of  contract  and  be  governed  accordingly.] 

Monahan,  C.  J. — We  shall  abide  by  our  decision 
in  the  former  case  and  do  not  choose  to  depart  from 
it,  because  in  a  different  case  to  which  this  Act  does 
not  apply  a  different  decision  was  made. 

Rule  accordingly. 


Bbistow  v.  Brown. — June  3. 
New  2  rial  Motion — Principal  and  Surety. 
Evidence  of  forbearance  by  the  plaintiff  to  sue  the 
principal  debtor  upon  a  bill  of  exchange  is  no  evi- 
dence to  go  to  a  jury  of  such  an  agreement  to  for- 
bear as  will  discharge  the  surety* 
Joy,  Q.C  (with  him  May),  showed  cause  against  a 
conditional  order  for  a  new  trial  *hich  had  been  ob- 
tained on  the  grounds  of  misdirection,  that  the  ver- 
dict was  against  evidence,  and  against  the  weight  of 
evidence.*     The  defendant    had   filed  an   equitable 
plea,  which  was  demurred  to,  and  the  demurrer  over- 
ruled; and  the  issues  for  the  jnry  accordingly  were — 

1.  Whether  had  the  bank  (represented  by  the  plain- 
tiff) notice  the  bill  was  an  accommodation  acceptance? 

2.  Did  the  bank  give  time  or  agree  to  give  time  to 
the  principal  in  manner  and  form  alleged  in  the  pha? 

3.  Was  time  given  with  the  knowledge  and  assent  of 
the  plaintiff?  4.  Were  there  accounts  stated  between 
the  parties?  The  jury  were  discharged  at  the  trial 
from  finding  on  the  3rd  issue,  and  to  sustain  the  affir- 
mative of  the  2nd  the  defendant  proved  that  the 
bank  had  allowed  a  considerable  period  of  time  to 
elapse  after  the  bill  of  exchange  had  become  due 
without  suing  the  principal  or  giving  notice  to  him, 
the  defendant,  who  was  an  accommodation  acceptor. 
The  judge  directed  the  jnry  to  find  for  the  plaintiff. 

Rollestone,  Q.C.  (with  him  Pigot),  in  support  of 
the  order. — For  eighteen  months  after  the  bill  became 
due  no  application  was  made  for  payment  nor  any 
notice  of  dishonor  given.  \Monahan,  CJ. — Is  thw 
forbearance  to  sue  evidence  of  forbearance  under  a 
binding  agreement?]  It  is  some  evidei  ce.  [Chris 
tian%  J. — There  was  no  contract  to  abstain  from 
suing.  I  read  the  2nd  issue  thus: — Did  the  ba  k 
ag-ee  to  give,  and  did  they  in  pursuance  of  that 
agreement  give  time?]  The  forbearance  to  sue  and 
the  want  of  notice  were  evidence  from  which  the  jury 
might  infer  that  the  defendant  was  an  accommodation 
acceptor.  [Christian,  J. — Undoubtedly;  but  where 
was  the  evidence  of  a  binding  contract  not  to  sue?] 

*  The  particulars  of  this  case  will  be  found  in  7  Ir.  Jur. 
N.  S.  153. 
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May  was  not  called  on  to  reply. 

M  on  ah  an,  C  J. — We  all  think  there  was  evidence 
that  the  bank  bad  knowledge  that  the  bill  was  an  ac- 
commodation bill,  bnt  no  evidence  of  a  binding  con- 
tract entered  into  by  the  bank  with  the  principal. 
Rule  discharged,  with  costs. 


Hoqan  v.  Carey— June  3. 

Practice — Setting  aside  Sheriff's  Return. 

Ryan*  for  the  plaintiff,  an  execution  creditor,  ap- 
plied to  have  the  sheriff's  return  to  a  writ  of  fi.  fa. 
set  aside  as  evasive,  ambiguous,  and  unsatisfactory. 
The  writ  had  been  delivered  to  him  on  the  18th 
April,  and  was  marked  for  the  sum  of  £40  Is.  3d. ; 
and  the  sheriff  returned  that  he  had  goods  in  his 
hands  to  the  valne  of  £30,  but  had  good  grounds  for 
believing  they  belonged  to  a  different  party. 

Serjeant  Armstrong,  who  appeared  for  the  sheriff, 
stated  that  the  defendant's  son  claimed  the  property 
in  question  under  a  deed,  and  suggested  the  possibility 
of  the  court  granting  an  interpleader  order. 

The  court  directed  the  return  to  be  set  aside,  and 
the  time  for  making  a  fresh  one  to  be  extended. 


Nkuson  v.  Small. — June  5,  1862. 

Ejectment— Contingent  Rights  of  Entry — ronstruC" 
turn  o/8  $  9  Vic.  c.  106,  *.  6. 

The  8  4r.  9  Vic.  c.  106,  s.  6,  which  rendered  contin- 
gent rights  of  entry  assignable,  does  not  apply  to 
Ireland;  and,  semble,  even  if  it  did  apply  to  Ire 
land,  it  was  not  meant  to  include  the  assignment  of 
pretended  titUe. 

Ths  facts  of  this  case  were  as  follows: — It  appeared 
that  prior  to  the  year  1827.  the  premises  in  question 
were  in  the  possession  of  one  Cators  and  his  wife, 
who  made  a  lease  for  a  term  of  years,  and  for  a  life, 
which  life  is  still  in  being.  Cators  died  in  1830,  and 
his  wife  followed  him  in  1832.  The  lease  was  sur- 
rendered to  their  son,  Reilly  Cators,  who  shortly 
afterwards  demised  the  premises  to  a  club,  which  paid 
him  rent  up  to  the  year  1838,  and  that  was  the  last 
receipt  of  rent,  the  lands  being  waste  from  that  time. 
Reilly  Cators  died  in  1847,  having  duly  made  his  last 
will  and  testament,  by  which,  inter  alia,  he  devised 
the  property  to  a  private  soldier  named  Boyle,  his 
own  nephew,  who  was  then  on  foreign  duty.  But 
Reillj  also  left  a  brother  surviving,  his  heir-at-law, 
James  Cators,  who  went  into  possession,  and  sub- 
sequently sold  the  land  to  the  defendant,  Small,  who 
built  houses  upon  it  The  devisee,  Boyle,  returned 
from  India  in  1 854,  and  never  got  into  possession. 
McQuillan  became  the  purchaser  of  his  interest  for 
£5,  and  also  procured  an  assignment  to  himself  of  the 
lease  made  by  Cators,  and  brought  bis  ejectment  in 
1 855,  when  there  was  a  great  deal  of  litigation  between 
him  and  Small  Subsequently  to  this  McQuillan  as- 
signed his  interest  by  deed  to  the  plaintiff,  Kelson, 
for  £5,  who  upon  cross-examination  admitted  that  he 
had  got  back  the  £5  immediately  afterwards.  The 
judge  non-suited  the  plaintiff.    The  plaintiff  obtained 


a  conditional  order  to  set  aside  the  non-suit,  against 
which 

Ferguson,  Q.C.  (with  him  Dix)y  showed  cause. 
The  transaction  between  M'Quillau  and  Nelson  is 
void  by  the  10  Chas.  I.,  sess.  3,  c  15,  which  is  enti- 
tled "  An  Act  against  Maintenance,  Embracery,  Ac, 
and  against  Unlawful  Buying  of  Titles;99  and  which 
enacts  that  all  statutes  made  in  England  concerning 
maintenance,  Ac.,  shall  be  pnt  in  execution  in  Ireland. 
The  second  section  prohibits  the  buying  or  selling  or 
getting  any  pretended  right  or  title  to  lands  unless 
the  seller  or  grantor  oi  his  ancestors  be  in  possession 
for  one  year  immediately  preceding,  upon  pain  of  for- 
feiture of  the  lands.  The  conveyance  is  itself  void. 
That  was  decided  in  Doe  dem.  Williams  and  Prothe- 
roe  v.  Evans  (I  Com.  Bench,  717)*  Evan  Richards 
died  possessed  of  a  term,  upon  which  his  brother, 
who  had  previously  resided  on  a  part  of  the  premises, 
went  into  possession  and  held  them  till  his  death, 
when  he  devised  them  to  the  defendant  The  defen- 
dant went  into  possession  and  remained  so  until  the 
next  of  kin  to  Evan  Richards  took  out  administra- 
tion to  Kvan  Richards,  and  then  assigned  his  supposed 
interest  in  the  premises  to  one  of  the  plaintiffs  for 
£10,  who  brought  his  ejectment.  It  was  held  that 
the  conveyance  was  void  both  by  common  law  and  by 
the  analogous  English  statute,  the  32  Hen.  VIIL,  c 
9 — Bacon's  Abridgment,  title,  Maintenance,  E.;  3 
Ridgeway's  Parliamentary  Cases,  499* 

Kernan,  Q.C,  contra. — There  is  no  evidence  of  main- 
tenance. Doe  dem,  Williams  and  Protheroe  v.  Evans  is 
;  n  authority  in  point  unless  the  statute  of  Chas.  I.  is 
repealed  by  the  6th  section  of  the  8  &  9  Vict  c  106, 
which  runs  thus: — "  That  a  contingent,  an  executory, 
and  a  future  interest,  and  a  possibility,  coupled  with 
an  interest  in  aoy  tenements,  hereditaments,  of  any 
tenure,  whether  the  object  of  the  gift  or  limitation  of 
such  interest  or  possibility  be  or  be  not  ascertained; 
al  o  a  right  of  entry,  whether  immediate  or  future, 
and  whether  vested  or  contingent  into  or  upon  any 
tenements  or  hereditaments  in  England,  of  any  tenure, 
may  be  disposed  of  by  deed" — Hunt  v.  Remnant  (9 
Ex.  640).  The  doubt  is  whether  this  section  includes 
Ireland.  The  end  of  the  section  suggests  that  Eng- 
land cannot  mean  England  proper.  It  enacts  that 
every  such  disposition  by  a  married  woman  shall  be 
made  conformably  to  the  provisions  of  the  English 
Fiues  and  Recoveries  Act ;  or  in  Ireland,  conformably 
to  the  provisions  of  the  Irish  Fines  and  Recoveries 
Act  [Christian,  J. — Was  there  a  section  in  the 
Irish  Fines  and  Recoveries  Act  which  was  not  in  the 
English  Act;  and  did  it  include  rights  of  entry?] 
There  is  the  22nd  section  which  is  not  in  the  English 
Act;  bnt  it  does  not  include  rights  of  entry  amongst 
the  contingent  interests  which  it  makes  assignable. 
Ireland  is  not  expressly  excluded  from  this  6th  sec- 
tion of  the  8  &  9  Vic.  c  106,  and  it  is  affected  by 
the  other  sections.  \Monahan>  C.  J. — I  do  not  know 
that  a  contingent  right  of  entry  could  be  assigned 
even  in  England  under  this  statute,  suppose  in  the 
case  of  a  disputed  will  or  disputed  heirship.] 

Dix  in  reply. — It  is  not  MQuillan  who  sues  here; 
and  if  it  were  the  case  in  I  Common  Bench  shuts 
him  out.  But  Nelson  is  only  a  bailiff.  It  is  not  a 
right  of  entry  in  him  but  a  law  suit  which  he  has 
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bought  [Christian,  J. — You  mean  to  say  that  this 
act,  even  if  it  included  Ireland,  did  not  mean  to  lega- 
lize maintenance.]     Yes. 

Monahan,  G.  J. — Wo  cannot  insert  the  word  Ire- 
land in  the  6th  section  of  8  &  9  Via  c  106,  nor  can 
we  substitute  it  I  give  no  opinion,  nor  does  any 
other  member  of  the  court,  to  the  effect  that,  even  if 
Ireland  were  included,  this  statute  meant  to  legalize 
the  assignment  of  pretended  titles. 

Rule  discharged. 


Ghallokbb  v.  O'Keane. — June  17* 
Substitution  of  Security. 

Falkiner  moved  that  a  sum  of  £36,  standing  in  court, 
might  be  paid  to  a  Mr.  Stott,  an  attorney  and  solici- 
tor, under  the  following  circumstances.  The  plaintiff 
had,  in  1857,  obtained  a  judgment  against  the  de- 
fendant in  this  court,  which  he  held  in  trust  for  the 
various  creditors  of  the  latter.  His  attorney  in  the 
matter  had  been  one  Mitchell,  and,  on  the  26th  of 
January,  1858,  ho  made  a  motion  to  the  court  upon 
an  affidavit,  stating  that  Mitchell  had  obtained  £36 
upon  foot  of  the  judgment  which  he  neglected  to  pay 
.over.  Mitchell  made  an  affidavit  alleging  the  exis- 
tence of  other  judgments,  and  notice  given  him  not  to 
pay  the  money,  upon  which  the  court  required  him  to 
lodge  the  amount  to  abide  further  order.  The  defen- 
dant subsequently  became  an  insolvent  In  the  mean- 
time  Mitchell  died,  and  owing  to  his  death  the  applica- 
tions of  the  creditors  of  the  defendant  to  the  Insolvent 
Court  for  the  £36  were  unsuccessful.  A  number  of 
them  had  entered  into  a  consent  by  which  Stott  was  put 
in  motion,  and  his  application  was,  that  the  money 
might  be  paid  to  him  on  their  account  The  names  of 
these  creditors  were  all  upon  the  schedule  in  the  insol- 
vent matter,  but  all  the  names  upon  the  schedule  were 
not  to  the  consent  Those  who  were  unrepresented 
were,  however,  very  few,  and  their  debts  very  smalL 
Every  exertion  had  been  made  to  find  Challoner,  but 
in  vain.  [Monahan*  C.J, — You  want  us  to  substitute 
Stott  for  Challoner.] 

The  court  ultimately  made  an  order  that  the  money 
should  be  paid  to  Mr.  Stott,  upon  his  personal  under- 
taking to  refund  it,  if  required. 


Lyons  v.  McDonnell. — June  17. 
Trespass — Costs* 

The  plaintiff  recovered  £5  in  an  action  in  the  superior 
courts,  for  trespass  upon  premises  previously  re- 
covered in  an  action  of  ejectment  between  the  same 
parties.  The  judgment  in  ejectment  failing  to  de- 
scribe the  premises  more  minutely  than  as  being 
"part  of  a  house,  part  of  a  shop,"  &&,  Held,  that 
the  action  of  trespass  was  one  which  could  not  have 
been  tried  in  the  Civil  Bill  Court,  and  that  the 
plaintiff  was  entitled  to  costs* 

Michael  Morris,  for  the  plaintiff,  applied  to  the  court 
to  certify  that  the  case  was  one  which  could  not  havo 
been  tried  in  the  Civil  Bill  Court,  or  was  a  fit  case  to 


be  tried  in  one  of  the  superior  courts,  and  to  direct 
the  taxing  officer  accordingly.    The  plaintiff  is  the 
Protestant  incumbent  of  the  parish,  and  last  year 
brought  an  ejectment  against  the  defendant;  he  after- 
wards brought  an  action  of  trespass  against  the  same 
party  for  not  removing  a  building  from  a  portion  of 
the  premises  recovered  in  the  ejectment,  when  £10 
was  lodged  in  court.     He  next  brought  this  action, 
and  the  defendant  lodged  £5,  which  we  have  drawn 
out.    We  are  satisfied  with  it    The  97th  section  of 
the  Common  Law  Procedure  Act,  1856,  enacts  that 
"  if  in  any  action  for  any  wrong  or  injury  disconnected 
with  contract  the  plaintiff  shall  recover  a  snm  not  ex- 
ceeding £5,  he  shall  not  be  entitled  to  any  costs, 
unless  at  the  trial  of  such  cause  the  judge  shall  certify, 
on  the  back  of  the  record,  either  that  the  case  was 
one  which  could  not  be  tried  in  the  Civil  Bill  Court, 
or  that,  although  within  the  jurisdiction  of  the  Civil 
Bill  Court,  it,  nevertheless,  was  a  fit  case  to  be  tried 
in  one  of  such  superior  courts,  or  (in  case  there  shall 
be  no  trial)  unless  the  court  or  a  judge  shall,  on  mo- 
tion, make  an  order  to  the  like  effect"    The  plaintiff 
has  made  an  affidavit,  stating  that  the  defendant's 
attorney  attended  at  the  taxation,  and  objected  to  the 
plaintiff's  getting  costs.    It  is  not  necessary  to  cite 
any  authority  for  the  present  application.    This  case 
was  not  fit  to  be  tried  before  the  county  court  judge. 
It  involved  a  question  of  title. 

Bourhe,  Q.C.,  contra.— The  defendant  had  held  the 
premises  recovered  in  the  ejectment  as  lessee  from  the 
plaintiff's  predecessor,  and,  in  raising  a  story  upon  other 
premises,  which  he  did  not  hold  from  the  plaintiff  or  bis 
predecessor,  but  by  a  different  title,  he  trespassed  a  very 
little  on  these  premises.  The  question  of  title  was  raised  in 
the  ejectment,  and,  being  decided  against  the  defendant, 
was  an  estoppel  in  any  subsequent  trial.  The  plaintiff 
then  proposed  this  alternative  to  the  defendant,  "  Take 
down  your  story,  or  I  will  bring  an  action  of  trespass 
against  you."  The  defendant  refused,  and  the  action 
was  brought,  being  confined  exclusively  to  the  part 
and  parcel  question.  The  terms  in  that  summons 
and  plaint  are  identical  with  those  used  in  the  present. 
There  is,  therefore,  no  question  of  title  here.  [Keogh, 
J. — Why  do  not  you  give  up  the  possession/]  The 
plaintiff  is  afraid  to  execute  the  habere  lest  he  might 
trespass  one  inch  on  the  property  of  the  defendant;  in 
which  case  he  would  become  the  defendant,  and  my 
client  the  plaintiff.  He  is  unable  to  point  out  exactly 
how  much  ground  is  his. 

Michael  Morris,  in  reply. — It  is  now  admitted  that 
the  quantity  of  land  recovered  in  the  ejectment  is  on- 
certain.  I  have  a  letter  from  the  defendant  to  that 
effect,  and  the  draft  of  an  agreement  which  begins  : — 
"  Whereas  differences  have  arisen  with  respect  to  the 
mearings  of  the  glebe,9'  &c 

Monahan,  C  J— This  action  could  certainly  have 
been  tried  in  the  Civil  Bill  Court  if  the  exact  limits 
were  known,  or  not  disputed;  but,  otherwise,  the 
barrister  would  be  unable  to  assess  the  damages  with- 
out determining  the  exact  limits.  The  premises  re- 
covered in  the  ejectment  are  described  as  "part  of  a 
house,  part  of  a  shop,"  &c,  but  there  is  nothing  upon 
the  face  of  the  proceedings  to  show  what  was  precisely 
the  amount  of  land  originally  trespassed  on.  We  must 
make  the  order.  Rule  accordingly. 
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awo  A»A»rw  Nauohten  v.  William  Riraow,  Col- 
lector of  Excise.— Nov.  4,  6. 

Civil  Bill  Process  Servers  in  Recorder's  Court— 
Appointment  by  Recorder— Payment  of  salary  to 
those  officers.    St.  14  and  15  FicL  c.  57. 

The  Recorders  of  boroughs  as  well  as  the  Chairmenof 
counties,  ham  authority  to  appoint  officers  for  the 
service  of  civil  bill  process  in  their  courts,  and  the 
officers  so  appointed  are  entitled  to  be  paid  by  the 
collectors  of  Inland  Revenue,  the  salary  of  £10, 
given  by  s.  17  of  the  Civil  Bill  Acts,  to  the  process 
officer 8  appointed  by  the  Chairmen  of  counties. 

This  was  a  motion  to  show  cause  against  a  conditional 
order,  made  on  the  7th  of  June  last,  that  a  writ  of 
mandamus  should  issue,  directed  to  William  Kitson, 
Collector  of  Excise  for  Galway  district,  commanding 
him  as  snch  collector  of  excise,  to  pay  to  each  of  the 
prosecutors  the  sum  of  £2  10s.  as,  and  for,  a  quarter's 
salary,  as  officers  for  the  service  of  civil  bill  processes 
in  the  Court  of  Quarter  Sessions,  holden  before  the 
Recorder  of  the  county  of  the  town  of  Galway,  duly 
appointed  in  that  behalf,  and  pursuant  to  the  certi- 
ficate of  the  said  recorder.  From  the  affidavit  of  the  pro- 
secutors, it  appeared  that  they  had  been  duly  appointed 
officers  for  the  service  of  civil  bill  processes  in  the 
Court  of  Quarter  Sessions,  holden  before  the  Recorder 
of  the  county  of  the  town  of  Galway;  that  they  had 
discharged,  and  still   continued    to    discharge,  the 
duties  of  their  office;  that  each  of  them  had  obtained 
a  certificate  signed  by  the  recorder  on  the  20th 
March,  1861,  declaring  that  each  of  them  had  dis- 
charged the  duties  of  the  office  of  process  server  to 
the  satisfaction  of  the  said  recorder,  during  the  pre- 
vious quarter  of  a  year,  and  that  each  of  them  was 
entitled  to  belaid  the  sum  of  £2  10s.,  being  for  one 
quarter's  salary;  that  they  had  presented  their  certi- 
ficates to  the  collector  who  had  refused  to  pay  them 
the  sums  mentioned  in  them,  and  that  upon  an  appli- 
cation by  the  prosecutor,  Martin  Naughten,  to  the 
Board  of  Inland  Revenue,  that  board  had  refused  to 
direct  the  collector  to  pay  them.     Mr.  Ritson,  the  col- 
lector, made  an  affidavit,  admitting  the  truth  of  the 
facts  stated  by  the  prosecutors,  but  saying,  that  his 
refusal  to  pay  was  grounded  upon  a  belief  that  he 
was  not  authorised  by  law  to  make  the  payments, 
having  reference  to  the  several  Acts  of  Parliament 
relating  to  the  appointment  and  salaries  of  process 
servers  in  the  courts  of  Chairmen'  of  Counties  and 
recorders  of  boroughs  in  Ireland,  and  particularly  the 
act  of  14  and  15  Vict,  c  57,  as.  17,  and  159,  and 
that  in  so  refusing  he  acted  under  the  directions  of 
the  Board  of  Inland  Revenue. 

WDonogh,  Q.C.,  (with  him  Jebb),  for  the  Crown. 
—The  question  is,  whether  £10  a  year  are  to  be 
paid  to  the  officers  for  the  service  of  process  in  the 
courts  of  recorders  of  boroughs  as  in  the  case  of  officers 
u  the  assistant  barristers9  courts.  St  7  G.  IV.  c  56, 
*•  3,  first  gave  this  salary,  but  only  in  the  case  of 
officers  appointed  by  assistant  barristers;  section  4 


al30  gave  certain  fees  to  those  officers.    The  ease  of 
officers  of  boroughs  is  provided  for  by  ss.  131   and 
194  of  the  Municipal  Corporations  Regulation  Act, 
3  and  4  Vict,  c  108,  the  former  of  which  enacts  thai 
all  salaries  of  borough  officers  are  to  be  paid  out  of 
the  borough  fund,  while  the  latter  provides  for  a  table 
of  fees  being  prepared  for  the  officers  of  the  borough 
courts  of  record.'   Sections  15,  17,  158,  159,  of  the 
Civil  Bill  Act,  14  and  15  Vict,  c  57,  will  be  relied 
upon  on  the  other  side,  but  they  are  intended  only 
to  assimilate  the  procedure  in  the  various  civil  bill 
courts,  and  do  not  touch  this  question.    At  best  those 
sections  create  an  implication  of  the  right  to  the 
salary,  and  such  a  mere  implication  is  not  sufficient  to 
cast  a  burden  upon  the  subject. 

Blake,  Q.C,  in  support  of  the  conditional  order. 
The  St.  7  G.  4  is.  repealed  by  the  Civil  BUI  Act,  on 
which  statute  the  case  altogether  turns.  Process 
officers  are  not  contemplated  by  the  sections  which 
have  been  cited  from  the  Municipal  Corporations  Act 
Section  162,  the  interpretation  section  of  the  Civil  Bill 
Act,  enacts  that  the  words  "  assistant  barrister/9  all 
through  that  Act,  shall  include  recorders.  Reading 
then,  the  15th,  17th,  and  159th  sections  of  the  Act, 
by  the  light  of  the  glossary,  we  must  arrive  at  the 
conclusion  that  the  recorders  are  to  appoint  officers  for 
the  service  of  the  civil  bill  process,  and  that  those 
officers,  as  well  as  the  process  offieers  of  the  assistant 
barristers9  courts  are  to  be  paid  their  salaries  by  the 
collectors  of  Inland  Revenue. 

Nov.  6. — Lefrot,  C.J. — This  case  comes  before  the 
court  upon  a  motion  to«how  cause  against  a  conditional 
order  for  a  mandamus.  A  rule  was  obtained  calling 
on  the  defendant  to  pay  £10  a  year  to  the  process 
servers  of  the  Court  of  Quarter  Sessions  held  before 
the  Recorder  of  Galway,  and  the  case  turns  upon  the 
right  of  the  recorder  to  make  the  appointment  of  those 
officers.  If  he  has  that  right,  the  parties  are  entitled 
to  maintain  their  conditional  order,  but  if  not,  the  rule 
must  be  discharged.  We  have  all  come  to  the  con- 
clusion—though, perhaps,  through  the  medium  of 
different  premises— that  the  recorder  has  the  right  to 
make  the  appointments  in  question.  The  question 
turns  mainly  upon  the  construction  of  the  Civil  Bill  Act, 
1 4th  and  15th  Vict.  cap.  57  which,  after  repealing  a 
variety  of  other  Acts  upon  the  same  subject  matter, 
enacts  what  was  to  be  in  future  the  Civil  Bill  Code 
upon  every  subject,  and,  amongst  others,  upon  the 
subject  of  the  process  servers.  One  of  the  previous 
Acts  gave  authority  to  the  chairman  or  assistant  bar- 
rister to  make  the  appointment,  and  gave  the  process 
servers  so  appointed  a  salary  of  £10  a  year,  to  be  paid 
them  by  the  collector  of  the  excise  upon  the  produc- 
tion of  a  certificate  by  the  chairman,  of  the  satisfactory 
discharge  of  their  duties.  The  present  Civil  Bill  Act 
consists  of  a  re-enactment  of  a  great  many  portions  of 
former  acts,  and  is,  in  fact,  an  aggregate  of  those  acts. 
There  are  several  clauses  which  would  seem  to  indicate, 
and  from  which  it  might  be  inferred,  that  it  was  in- 
tended to  give,  by  this  Act,  to  recorders  a  similar 
jurisdiction  and  authority  to  that  which  had  been 
given  to  assistant  barristers.  Well,  I  confess,  so  long 
as  the  argument  was  rested  upon  inference  and  impli* 
cation,  it  appeared  to  me,  and  I  said  so  at  the  time, 
that  it  was  only,  at  best,  weak,  for  the  principle  of 
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law,  %  principle  not  only  a  constitutional,  bat  also 
a  legal  one,  was  well  settled,  that  nothing  bat 
expressions,  clear  and  unambiguous,  could  charge 
the  public  revenue,  and  I  had  not  made  up  my 
mind  that  there  were  adequate  words  to  deserve 
that  description  to  be  found  in  this  Act,  sanction- 
ing the  appointment  of  process  servers  by  the 
recorders.  And  although  I  think  that  a  very  wide 
range  was  taken  in  respect  to  other  sections,  upon 
which  it  was  argued  that  a  necessary  implication 
arose  of  an  intention  to  give  this  authority  to  the  re- 
corders, it  struck  me  as  a  conclusive  answer  to  every 
argument  of  implication,  that  this  very  Act  itself 
shews  that  it  required  an  original  Act,  which  was  re- 
pealed by  this  one — an  Act  couched  in  clear  and  un- 
ambiguous language, — to  give  this  authority  to  the 
assistant- barristers;  and  though  that  very  Act  was 
repealed  by  the  general  repealing  clause  of  the  pre- 
sent statute,  yet  it  was  re-enacted,  ipsissimis  termini*, 
by  it,  and,  therefore,  if  the  Legislature  made  an 
express  enactment  in  order  to  give  this  authority  to 
the  assistant- barrister,  why  should  I,  where  I  have 
such  an  express  enactment  in  that  case,  suppose  that 
the  Legislature  intended  to  give  the  same  authority 
by  implication  to  the  recorders,  or  leave  anything  to 
an  implication  which  was  rebutted  by  the  fact  that 
they  give  the  authority  in  express  terms  to  the  as- 
sistant-barrister? And,  therefore,  I  own  I  left  the 
court  very  much  under  the  impression  that  there  was 
an  end  to  every  argument  which  rested  on  implica- 
tion; but  when  I  came  to  look  minutely  into  the 
case*  I  confess  it  appeared  to  me  that  almost  in  the 
very  last  lines  of  the  Act,  and  in  the  explanatory 
clause,  there  are  words  which  of  necessity  most  be 
held  to  include  the  recorders,  for  they  can  include 
nothing  else  if  they  do  not  include  the  appointment 
to  this  office,  for  there  are  words  expressly  providing 
that  the  words  "assistant-barrister"  where  they  occur 
shall  be  taken  to  mean  recorder,  saving  and  excepting 
when  relating  to  his  own  appointment  and  his  conti- 
nuance in  office,  with  his  salary,  leaving,  of  course,  every 
other  possible  provision,  every  other  case  in  which  the 
word  is  used,  to  include,  of  necessity,  the  word  "  recor- 
der." The  rule  of  construction,  therefore,  expressio 
unius  est  exclusio  alterins,  does  apply  to  make  it  a  matter 
of  necessity  to  give  this  force  to  the  words  which  are  as 
plain,  unambiguous,  and  precise  as  words'  can  be,  that 
in  every  case,  save  those  excluded,  where  the  words 
"  assistant*  barrister  "  are  used,  they  shall  include  the 
"  word  recorder."  This  is  not  an  excluded  case,  and, 
therefore,  I  have  here  words  which,  of  necessity,  can 
mean  nothing  else  unless  this;  and,  therefore,  on  this 
ground  I  am  of  opinion  that  the  recorder  is  entitled  to 
make  the  appointment  The  159th  section  has  in 
my  opinion  nothing  to  do  with  this  question,  for  it 
relates  when  yon  come  to  consider  it,  to  the  course 
and  form  of  proceedings,  but  does  not  apply  to  the 
salary  in  precise  terms,  but,  on  the  contrary,  to  other 
things.  I  haye  come  to  this  opinion  on  the  grounds 
which  I  have  mentioned,  but  I  dare  say  that  farther 
reasons  will  be  stated  by  the  other  judges. 

O'Brien,  J. — I  am  of  the  same  opinion,  and  I 
agree  with  my  Lord  Chief  Justice  in  the  opinion  that 
if  this  was  a  case  of  implication  merely,  we  should 
liot  be  warranted  iu  imposing  a  tax  on  the  subject, 


which  would  be  the  effect  of  our  decision  in  favour  of 
the  prosecutors.  It  appears  to  me  to  be  a  case  of  express 
enactment  The  15th  section  of  the  Act  gives 
power  to  the  assistant- barrister  to  appoint  persons  for 
the  service  of  process,  and  expressly  provides  that 
no  one  but  the  persons  so  appointed  shall  be  at 
liberty  to  serve  process.  The  1 7th  section  entitles 
the  persons  appointed  to  a  salary  of  £10  a  year,  to 
be  paid  quarterly  by  the  collector  of  excise  upon  a 
certificate  of  the  assistant- barrister,  that  the  officer 
appointed  has  duly  performed  the  duty  of  his  office 
to  the  assistant-barrister's  satisfaction  daring  the 
preceding  quarter.  Well,  I  pass  over  the  159th 
section,  and  then  comes  the  162nd  section,  which 
expressly  provides  that  in  every  part  of  the  Act  the 
expression  "  assistant-barrister  "  or  "  assistant- bar- 
risters "  shall  extend  to  the  recorder  of  the  city  of 
Dublin  and  the  borough  of  Cork,  and  the  several  re- 
corders mentioned  in  the  Act,  in  civil  bill  proceedings, 
save  and  except  so  far  as  relates  to  the  appointment, 
salary,  retiriug  pension,  and  continuance  in  office*  of 
the  said  recorders,  or  so  far  as  it  is  by  the  Act  in 
other  respects  specially  provided.  Now  the  general 
rule  where  a  matter  is  expressly  excepted  from  a 
clause,  is  against  any  other  exception,  so  that  the  ar- 
gument from  implication  does  not  arise  in  support  of 
the  application,  but  the  parties  who  oppose  the  ap- 
plication would  be  driven  to  contend  against  the  ex- 
press words  of  the  Act,  that  we  were  to  except  some- 
thing else.  Is  there  anything  in  the  Act  to  warrant 
our  doing  so?  I  concur  with  my  Lord  Chief  Justice 
in  considering  that  the  159th  section  would  not  of 
itself  be  sufficient  to  entitle  the  parties  to  carry  this 
application,  and  we  merely  say  that  a  provision  that 
civil  bill  proceedings  before  recorders  shall  be  in  the 
forms  provided  by  the  Act,  would  not  warrant  as  in 
going  on  further  to  say  that  the  same  salary  k  payable 
in  one  case  as  in  the  other;  but  the  importance  of  the 
section  is  this,  that  it  negatives  and  affords  a  com- 
plete answer  to  the  argument,  that  the  interpre- 
tation clause  should  be  narrowed,  and  that  another 
exception  besides  that  contained  in  it  should  be 
engrafted  on  it  That  arises  in  this  way.  The  15th 
section  positively  provides  that  no  other  persons  ex- 
cept the  process-servers  appointed  by  the  assistant- 
barristers  shall  serve  process.  Is  not  that  one  of  the 
forms  of  proceeding? — is  not  the  power  to  appoint 
an  officer  who  alone  shall  serve  any  process — is  not 
that  a  form  of  proceeding  within  the  159th  section? 
Well,  if  it  stopped  there,  is  it  not  a  complete  answer 
to  the  argument  of  the  Commissioners  of  Inland  Re- 
venue that  the  interpretation  clause  does  not  give  a 
power  to  the  recorder  to  appoint  officers  for  the  service 
of  process?  Well,  then,  what  becomes  of  the  15th 
and  17th  sections?  That  we  are  to  read  them  as  if 
the  word  " recorder"  was  actually  in  them.  Upon 
these  grounds  I  think  it  clear,  that  nnder  the  Civil 
Bill  Act  the  process  server  is  appointed  by  the  recor- 
der, and  is  entitled  to  his  salary.  We  were  referred  to 
several  sections  of  the  Municipal  Corporations  Act, 
which,  I  think,  have  nothing  to  do  with  the  Act 
The  109th  section  of  that  statute  provides  a  table  of 
fees  for  officers;  bnt  those  are  officers  appointed  by 
the  council;  and  it  is  to  them  that  the  provisions  of 
the  139th  section  of  the  same  Act  apply.   They  have 
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nothing  to  do  with  the  process  servers  appointed  by 
the  recorders  nnder  a  different  Act. 

Hayes,  J; — I  am  glad  that,  by  the  decision  we 
have  arrived  at,  wo  are  enabled  to  relieve  the  fiscal 
scruples  of  the  Excise.     Oar  judgment  rests  on  ex- 
press grounds*     The  15th  section  of  the  statute  au- 
thorises a  person,  who  in  that  section  is  called  the 
assistant-barrister,  to  appoint  certain  officers  for  the 
service  of  process.  -  The  17th  section  directs  that  the' 
officer  so  ap]M>inted  by  the  person  called  the  assistant- 
barrister  shall  be  paid  a  certain  salary.     Well,  then, 
who  is  the  person  who  is  called  the  assistant-barrister? 
What  is  the  thing  signified,  of  wh'ch  the  letters  which 
compose  the  words  " assistant-barrister"  are  the  sign? 
We  go  to  another  section  of  the  Act,  which  tells  as 
that,  in  the  construction  of  this  Civil  Bill  Act,  that 
phrase  shall  be  understood  to  mean,  not  merely  the 
Chairman  of  the  County  Dublin,  but  also  the  recorders 
of  boroughs,  except  in  the  instances  specified,  unless 
in  any  of  these  cases  there  be  something  in  the  con- 
text or  provision  repugnant  to  or  inconsistent  with 
such  construction.     Well,  now,  putting  aside  the  last 
clause  of  this  section,  I  must  say  that,  in  my  opinion, 
there  is  nothing  of  implication  here.     The  section 
merely  gives  a  construction  to  the  words  "  assistant- 
banister,"  when  nsed  in  the  Act     And  though  some- 
times a  good  deal  is  said  about  the  inconvenience  of 
the  modern  system  of  introducing  these  interpretation 
clauses  into  Acts  of  Parliament,  I  must  say  that,  of 
two  evils,  this  modern  system  is  less  than  the  old  one, 
of  having  half-a-dozen  different  words  used  to  express 
the  one  thing,  and  repeated  over  and  over  again  In 
the  different  parts  of  an  Act  of  Parliament.     Here  we 
have  the  meaning  assigned  to  the  words  "  assistant- 
barrister,"  and  if  that  is  so,  there  is  an  end  of  the 
case.     In  my  opinion,  it  would,  besides,  be  very  re- 
pugnant to  common  sense  if  it  were  otherwise.     Be- 
fore the  passing  of  this  Act,  the  recorder  was  invested 
with  certain  powers.     He  was  authorised  to  appoint 
process-servers,  and  certain  fees  were  allowed  to  them. 
Then  comes  this  Civil  Bill  Act,  which  says  that,  in- 
stead of  that  fee,  no  fee  shall  be  given  or  taken, 
no  matter  what  the  work  to  be  done  is,  save  the 
fee  of  six-pence,  or  one  shilling  for  the  service  of 
process,  and  just  let  us  see  what  the  process  ser- 
ver has  to  do.     fie  must  serve  the  process  in  each 
case,  perhaps  on  forty  different  people;  he  is  to  keep, 
besides,  a  book  with  such  accuracy,  that  it  may  be 
used  as  evidence  in  case  of  his  death ;  and  he  must 
attend  the  court  when  it  sits.      All  this  is  underpaid 
with  a  fee  of  sixpence,  and  he  is  made  subject  to 
these  enactments,  while  the  judge  is  also  armed  with 
a  larger  jurisdiction  than  he  formerly  had.     It  is  only 
carryiog  out  the  system  of  the  statute,    providing 
adequate  remuneration  for  their  work,  and  making 
them  not  altogether  dependent  on  fees,  but  making 
them  officers  of  the  court     Therefore,  I  think  we 
have  not  only  express  enactment,  but  reason  and  sense 
to  warrant  us  in  holding  that  this  rule  should  be 
allowed. 

Fitzgerald,  J — As  I  understand  this  care  the 
commissioners  do  not  resist  this  claim  in  the  ordinary 
flense,  but  they  come  here,  I  think  properly,  to  seek  for 
the  interpretation  of  an  Act  which  is  by  no  means  free 
from  doubt.    The  question  before  us  is  one  of  no 


small  difficulty,  but  at  the  same  time  I  am  able  to 
concur  in  the  result  which  has  boen  arrived  at  by  the 
court,  namely,  that  the  Recorder,  exercising  civil  bill 
jurisdiction,  has  authority  to  appoint  civil  bill  process- 
servers,  and  that  they  are  entitled  to  be  paid  the  sa- 
lary which  the  Act  provides.  It  is  unnecessary  for 
me  to  state  in  detail  my  reasons  for  coining  to  that 
conclusion  upon  what  I  think  a  difficult  Act,  but  I 
may  say  that  I  am  very  much  influenced  by  the  con- 
cluding provision  of  the  1 59th  section.  That  section 
provides  for  the  civil  bill  proceedings  in  the  Recorders* 
Courts  being  the  same  as  in  the  courts  hell  before  the 
assistant-barristers;  and  in  the  concluding  part  of  it 
it  provides  that  if  any  doubt  shall  arise  in  the  appli 
cation  of  the  Act  as  to  what  officers  of  the  Recorders1 
courts  shall  correspond  to  those  named  in  the  Act  for 
the  service  or  execution  of  process,  it  shall  be  lawful 
for  such  courts  to  determine  the  same.  That  appears 
to  me  to  be  a  legislative  declaration  that  there  shall 
be  in  the  Recorder's  court  an  officer  standing  directly 
in  the  same  position  as  the  officer  of  the  Chairman's 
Court,  the  only  one  entrusted  with  the  exclusive  right 
and  duty  of  serving  process,  obliged  to  attend  at  the 
sittings  of  the  court  and  to  keep  a  book  which  is  open 
to  the  public,  in  which  be  is  bound  to  enter  the  time 
and  manner  of  service  of  process  in  each  case,  and 
which,  in  case  of  his  death,  becomes  a  record  of  the 
court,  and  is  evidence.  Taking  into  account  the  Ian- 
guage  of  this  provision  and  the  mandatory  terms  of 
the  162nd  section,  and  applying  these  to  the  15th 
and  17th,  my  conclusions  are  the  same  as  those  of 
the  rest  of  the  court.  Little  light  is  thrown  upon  the 
question  by  the  other  Acts  which  have  been  referred 
to.  The  general  scope  of  the  Civil  Bill  Act  was  to 
give  increased  power  and  efficiency  to  the  Civil  Bill 
Courts;  and  amongst  other  means  for  that  end  to 
provide  that  in  all  of  them  there  shall  be  a  person 
who  shall  be  solely  entrusted  with  service  of  process, 
and  shall  be  an  officer  of  the  court  in  which  he  is  ap- 
pointed. 

Rule  absolute,  with  costs. 


Court  of  Common  &Ua». 

ERcpofttd  by  Jr Field  Johnaton,  Ewj.,  Bantolar^t.Law.3 

Merger  v.  O'Reilly. 

April  29,  May  7,  8,  12,  1862. 

Pleading — Demurrer — Construction  of  Landlord  and 
Tenant  Law  Amendment  Act,  I860,  s.  44. 

The  44th  section  of  the  Irish  Landlord  and  Tenant  Law 
Amendment  Act,  I860,  is  retrospective  to  the  extent 
of  affecting  gales  of  rent  accruing  due  after  its 
enactment  under  leases  made  prior  to  its  enactment, 
but  not  to  the  extent  of  including  gales  which  ac- 
crued due  before  it  was  passed. 

The  action  was  brought  against  the  assignee  of  a  les- 
see to  recover  £80  10s.,  arrears  of  rent  due  out  of 
lands  and  premises  in  Dublin.  The  sum  in  question 
consisted  of  seven  quarters  of  rent,  four  of  which  ac- 
crued due  before  the  parsing  of  the  Landlord  and 
Tenant  Law  Amendment  Act,  Ireland,  1860,  and  the 
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remaining  three  subsequently.  The  defendant  pleaded 
that  daring  the  time  mentioned  in  the  summon*  and 
plaint  the  plaintiff  had  been  in  possession  of  a  great 
part  of  the  lands  and  premises,  and  received  the  rents,- 
and  wrongfully  withheld  possession  from  the  defen- 
dant. The  plaintiff  replied  that  the  several  gales  of 
rent  claimed  became  and  were  due  on  the  several 
quarter-days  mentioned.  To  this  replication  the  de- 
fendant demurred. 

Ralph,  in  support  of  the  demurrer,  relied  on  Neale 
t.  Mackenzie  (1  M.  &  W.  747),  and  cited  Dwarris 
on  Statutes,  p.  540,  to  show  that  the  Landlord  and 
Teiant  Law  Amendment  Act  could  not  take  away 
rights  existing  before  it  was  passed.     [Christian,  J. 

You  have  a  right  to  push  your  argument  to  the 

extent,  that  if  the  suspension  of  the  rent  took  place 
before  the  act  was  passed,  the  act  must  be  shown  to 
be  retrospective  in  order  to  revive  the  right  to  it.] 

HemphiU,  Q.C.,  and  Kelly,  contra^-Thxs  defence 
is  meant  to  amount  to  eviction  by  the  landlord;  and 
the  replication  goes  upon  the  44th  section  of  the 
Landlord  and  Tenant  Law  Amendment  Act,  I860, 
which  runs  thus: — "The  surrender  to  or  the  resump- 
tion by  a  landlord,  or  eviction  of  any  portion  of  the 
premises  demised  by  a  lease,  shall  not  in  any  manner 
prejudice  or  affect  the  rights  of  the  landlord,  whether 
by  action,  or  entry,  or  ejectment,  as  to  the  residue  of 
said  premises."  The  object  of  this  act  was  to  put 
the  law  regarding  eviction  of  a  part  on  the  same  foot- 
ing with  that  which  governed  eviction  of  the  whole  of 
the  premises  demised.  The  statute  is  remedial,  be- 
cause it  enables  a  lessor  to  recover  from  a  lessee  or 
assignee  the  rent  of  the  portion  of  the  premises  of 
which  he  retains  possession.  The  courts  have  gone  a 
considerable  length  in  giving  a  retrospective  operatiou 
to  remedial  statutes,  as  in  Hilliard  v.  Lenard  (Moo. 
&  Mai.  297),  confirmed  in  Towler  v.  Chatterton  (6 
Bing.  265);  Freeman  v.  Moyes  (1  A.  &  E,  338); 
Charrington  v.  Meatheringham  (2  M.  &  W.  228); 
Edmonds  v.  Lawley  (6  M.  &  W.  285);  Cornill  v. 
Hudson  (8  El.  &  Bl.  437) ;  which  lays  down  that  from 
an  act  itself  is  to  be  collected  whether  and  how  far  it 
is  retrospective;  Doe  dem.  Corbyn  v.  Bramston  (3 
A.  &  E.  63);  Doe  d.  Bennett  v.  Turner  (7  M.  &  W. 
226);  Turner  v.  Doe  a\  Bennett  (9  M.  &  W.  643); 
Wright  v.  Hale  (6  Hurl  &  Nor.  227).  As  far  as  the 
three  gales  are  concerned  the  plea  is  no  answer.  [ Chris- 
tian, J. — The  defendant's  argument  is,  that  at  the 
time  of  this  act  being  passed  the  corpus  of  the  rent 
was  gone  by  reason  of  the  part  eviction. J  "  Lease  " 
in  the  44th  section  cannot  mean  lease  made  after  the 
1st  January,  1861.  The  46th  section  has  no  words 
expressing  antecedence,  yet  it  must  be  retrospective. 
Could  it  be  said  that  a  tenant  holding  under  a  lease 
for  99  or  999  years  made  before  this  act  was  passed 
was  to  get  no  benefit  from  its  48th  section?  A  num- 
ber of  the  preceding  sections  in  this  act  are  made  in 
terms  to  refer  to  leases  executed  after  its  passing,  be- 
cause they  might  otherwise  be  supposed  to  have  a  re- 
trospective operation.  Can  the  30th  section  be  con- 
strued otherwise  than  as  being  retrospective?  [Mo- 
nahan,  6V. — That  is  borne  out  by  the  31st.]  The 
policy  of  the  act  was  to  shake  off  the  old  feudal  prin- 
ciples of  rent;  and  this  44th  section  was  made  as 
comprehensive  as  possible  in  order  to  include  every 


case.  So  it  includes  surrender  and  tafumpcien.  Thwm 
are  no  decisions  upon  it  yet.    [Monahan,  GJ«- -Sujh 
posing  past  leases  to  be  meant,  what  would  yof  my 
of  subsequent  evictions?]     The  moment  the  flret  it 
January,  1861,  came,  the  landlord  who  had  evicted 
was  guilty  of  a  trespass,  and  a  fresh  eviction  enuiai 
every  day.     Eviction  includes  a  trespass.    There  wee 
no  vested  right  which  could  be  injured  by  gfviog  thie 
section  a  retrospective  operation;  and  in  all  the  caeee 
where  the  retrospective  operation  of  a  statute  has 
been  controverted  there  existed  some  vested  right; 
but  so  far  as  the  three  gales  are  concerned  it  is  not  a 
retrospective  operation  that  we  ask  for.  Each  of  these 
gales  is  a  distinct  cause  of  action — Hudson  v.  Nichol- 
son (5M.&  W.  437);  Holmes  v.  Wilson  (10  A.  A 
E.  503);  Addison  on  Wrongs,  p.  422;  all  lay  down 
that  continuing  acts  of  a  tortious  character  ere  new 
acts.    An  eviction  of  the  whole  of  the  preauses,  if 
pleaded,  would  not  excuse  the  tenant  from  paying  any 
rent  at  all ;  nor  would  eviction  by  title  paramount 
formerly  have  been  an  answer  to  an  action  for  the 
whole  rent — Stevenson  v.  Lombard  (2  East,  575). 
The  marginal  note  of  this  case  runs  thus: — "  An  , 
tion  of  covenant  lies  against  the  assignee  of  a  I 
of  an  estate  for  a  part  of  the  rent,  as  in  such  case  the 
action  is  brought  on  a  real  contract  in  respect  of  the 
land,  aud  not  on  a  personal  contract.    And  in  case  of 
eviction  the  rent  may  be  apportioned,  aa  in  debt  or 
replevin.    Aliter  in  covenant  against  the  lessee  him* 
self,  who  is  liable  on  his  personal  contract."     Again, 
the  plea  is  bad ;  it  must  be  intended  to  be  a  plea,  of 
eviction;  and  on  all  the  authorities  it  is  bad — Salmon 
v.  Smith  (1  Saunder's  Rep.  204);  Dunn  v.DiNuovo 
(3  Scott's  New  Rep.  487);  Ecclesiastical  Commis* 
sioners  v.  O'Connor  (9  Ir.  Com.  Law  Rep.  24?>  Thjt 
form  of  plea  of  eviction  given  in  B alien  &  Leake,  p. 
373,  id  the  folio wiug: — "That  during  the  said  term. 
and  before  the  said  rent  became  due,  the  plaintiff, 
without  the  consent  and  against  the  will  of  the  de- 
fendant, wrongfully  entered  into  and  upon  the  said 
messuage  and  premises  and  evicted  the  defend*** 
from  the  possession,  use,  and  occupation  thereof  and 
kept  him  so  evicted  thenceforth  hitherto" — Morrison 
Y.Chadwicktf  Common  Bench,   266);  Newton  y. 
AUin  (I  Q.  B.  518).  [Christian,  J.— Would  you  aay 
if  the  landlord  behind  the  back  of  the  tenant  quieclj 
went  into  possession  of  part  of  the  premises,   thai 
would  not  be  an  eviction  of  part?]     No,    But  it  ia 
not  necessary  to  go  that  length — Hunt  v.  Cope  (Coir- 
pcr's  Reps.  242) ;  Wheeler  v.  Stevenson  (6  Hurl.  6 
Norm.  155);  The  Grand  Canal  Company  v.  FiUsi- 
mens  (1   Hud.  &  Br.  449);  Smith  v.  Raleigh  (3 
Camp.  513);  Stokes  v.  Cooper  (3  Camp.  514,  note). 
The  three  last  are  authorities  to  show  that  this  plem 
would  be  no  defence  to  an  action  for  use  and  ooco- 
pation. 

Heron,  Q.C.,  in  reply. — As  regards  the  argumea* 
that  this  act  is  retrospective  the  general  rule  is,  thai 
the  most  express  words  must  be  found  in  a  statute  in 
make  it  so.  I  have  tried  in  vain  to  discover  a  section 
which  would  make  this  44th  section  retrospecti**. 
See  Broom's  Legal  Maxims,  p.  29.  The  Statute  of 
Frauds  was  held  not  to  bo  retrospective  in  QHmorn  y. 
Shuter  (2  Lev.  227);  that  was  an  action  of  assump- 
sit upon  a  promise  for  payment  of  a  marriage  portiosu 
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The  promise  was  not  in  writing.  The  action  was 
brought  after  the  statute  had  been  passed ;  bat  it  was 
held  that  the  promise  having  been  made  before  was 
binding.  Take  again  the  Statutes  of  Mortmain— 
Ashburnham  v.  Bradshaw  (2  Atkyn,  36)  was  a  de- 
vise to  charitable  uses  under  a  will  made  in  1734, 
before  the  new  Statute  of  Mortmain  was  passed:  the 
testator  lived  a  month  after  the  statute  and  the  devise 
was  held  good.  See  also  Attorney- General  v.  Lloyd 
(3  Atk.  551) — on  the  Bankruptcy  Acts,  Moore  v. 
PhiUipps  (7  M.  &  W.  536);  on  the  Copyright  Sta- 
tutes, ChappeU  v.  Purday  (1 2  M.  &  W.  303) ;  Perry 
v.  Skinner  (2  M.  &  W.  471);  on  the  Gaming  Laws, 
Moon  v.  Burden  (2  Exch.  Rep.  22).    The  general 


T.  J.  Eyre,  the  indorsee  of  a  bill  of  exchange  for 
£17,000,  against  the  defendant  as  official  manager 
of  the  Tipperary  Joint  Stock  Bank,  the  acceptors  of 
said  bill.  The  defendant  pleaded  that  an  agreement 
for  the  conveyance  of  an  estate  called  the  Wall  Estate 
having  been  entered  into  between  the  plaintiff  and 
John  Sadleir,  a  bill  to  secure  a  portion  of  the  pur* 
chase-money  was  drawn  by  John  Sadleir,  and  ac- 
cepted by  the  bank;  that  when  at  maturity  John 
Sadleir  was  unable  to  pay  the  amount  of  it,  and  that 
the  bill  now  being  seed  upon  was  drawn  and  accepted 
as  a  renewal,  including  an  additional  sum  of  £2,000, 
and  that  the  plaintiff  had  not,  in  pursuance  of  his 
agreement,  conveyed  the  Wall  Estate.     The  defendant 


rule  is  this: — Nova  constitutio  futuris  formam  impo-  j  also  pleaded  a  disclaimer  of  the  agreement  by  the 
nere  debet,  non  prosteritis.  [Christian,  J. — The  appli-  plaintiff  in  a  bill  by  him  filed  in  a  Chancery  suit  in 
cation  of  these  principles,  it  seems  to  me,  depends  '  England.  The  plaintiff  demurred  to  the  first  of  these 
very  much  on  what  was  the  right  vested  in  yon  at  the  !  defences,  on  the  ground  that  it  was  consistent  with 
time  the  act  was  passed.]  It  is  almost  admitted  that  J  it  that  the  agreement  was  stHl  in  full  force,  and  be- 
the  act  cannot  be  retrospective  so  far  as  the  four  gales   cause  the  bank  were  not  parties  to  the  agreement. 


are  concerned,  but  the  plaintiff  insists  it  is  as  to  the 
three  which  accrued  since  it  was  passed,  and  claims  to 
have  the  demurrer  overruled,  whereas  I  am  entitled  to 
judgment  on  this  demurrer,  because  the  replication  is 
not  an  answer  to  the  entire  of  the  plea.  The  plaint 
goes  for  seven  quarters  of  rent,  I  answer  that  at  com- 
mon law;  and  a  replication  becomes  necessary,  and 
judgment  is  given  in  my  favor  as  regards  four  of  the 
quarters.  [Monahan,  C.  J. — Where  is  the  rule  that 
the  replication  must  answer  the  whole  of  the  plea? 
No  doubt,  the  plea  must  answer  the  whole  of  the 
plaint.]  [Christian,  J. — In  truth,  the  replication  is 
an  answer  to  the  whole  of  the  plea,  because  it  shows 
the  plea  is  not  an  answer  to  the  whole  of  the  plaint.] 

Cur.  ado.  vulL 

May  12. — The  Court  overruled  the  demurrer  with- 
out prejudice  to  the  defendant's  applying  next  Term 
to  amend  his  pleadings. 


Eyre  v.  McDowell— Jaiw  3,  1862. 

Pleading — Demurrer — Disclaimer — Want  of  Con- 
sideration. 

It  is  no  defence  to  an  action  upon  a  bill  of  exchange 
by  the  indorsee  against  the  acceptor,  that  an  agree- 
ment for  the  conveyance  of  an  estate  by  the  plaintiff 
having  been  entered  into  between  the  plaintiff  and 
the  drawer  of  a  bill  of  exchange  accepted  by  the 
defendant,  such  bill  was  drawn  and  accepted  to 
secure  the  purchase- money  of  such  estate;  that  when 
due,  and  the  drawer  unable  to  pay  the  amount,  the 
bill  of  exchange  now  being  sued  upon  was  drawn 
and  accepted  as  a  renewal  of  it;  and  that  the  plain- 
tiff had  not,  in  pursuance  of  his  agreement,  con- 
veyed the  estate  in  question. 

Neither,  under  the  above  circumstances,  wul  a  defence 
that  the  plaintiff  in  a  bill  by  him  fled  in  an  equity 
suit  had  disclaimed  the  agreement,  be  held  a  good 
defence  as  amounting  to  what  might  constitute  a 
recission  of  the  contract. 

The  action  in  this  case  was  brought  by  the  plaintiff. 


The  second  plea  was  demurred  to  on  the  ground  that 
the  alleged  disclaimer  was  confined  in  its  operation  to 
the  suit  in  which  it  was  made. 

John  B.  Murphy,  in  support  of  the  demurrer.— It  is 
not  alleged  that  John  Sadleir  or  his  representatives 
ever  repudiated  this  agreement — SpiUer  v.  Westlake 
(2  B.  and  Ad.,  155);  Moggridge  v.  Jones  (14  East., 
486).  Part  failure  of  a  consideration  will  not  avoid 
a  contract— Mann  v.  Lent  (10  B.  &  C,  877);  Grant 
v.  Welchman  (16  East,  207);  but  here  there  was  no 
failure  of  consideration  at  all.  The  plaintiff  is  liable 
to  an  action  upon  the  agreement.  Upon  the  point  of 
the  disclaimer  the  following  cases  were  cited:— 
Howard  v.  Hudson  {2  El.  &  Bl,  1);  Freeman  v. 
Cooke  (2  Ex.,  654);  Clarke  v.  Hart  (6  House  of 
Lords,  633). 

M'Kenna,  contra,  relied  upon  AsUey  v.  Johnson 
(5  Hurl.  &  Nor.,  137),  and  Wells  v.  Hopkins  (5  M. 
and  W.,  7). 

June  16— Monahan,  CJ. — It  is  argued  that  the 
breach  of  the  agreement  to  convey  the  Wall  Estate  la 
a  defence  to  this  action,  and  we  think  it  is  not.  An 
authority  for  this  is  SpiUer  v.  Westlake  (2  B.  &  Ad, 
155).  The  plea  was  the  general  issue:  the  plaintiff 
was  not  in  a  condition  to  keep  his  engagement;  and 
the  circumstance  of  a  negotiable  security  having  been 
given  by  the  defendant  was  held  to  show  an  intention 
to  pay  the  money  in  all  events.  Moggridge  v.  Jones 
(14  East,  486),  and  other  cases,  establish  that 
where  there  is  an  agreement  to  perform  and  a  nego- 
tiable security  taken,  which  is  not  payable  on  the 
same  day  with  the  performance,  the  consideration  is 
not  the  payment,  but  the  undertaking  to  pay.  In  the 
present  case,  the  firet  bill  was  due .  long  before  the 
time  fixed  for  the  execution  of  the  conveyance;  and 
the  renewed  bill  was  given  because.  John  Sadleir  was 
not  in  a  condition  to  pay  it,  clearly  showing  that 
upon  that  first  bill  there  was  a  direct  liability.  The 
next  question  is,  whether  the  allegation  of  repudiation 
makes  a  good  defence.  We  think  it  does  not,  be- 
cause one  party  has  no  right  to  repudiate  an  agree- 
ment; it  can  only  be  rescinded  by  both.  John  Sad- 
leir  is  not  a  party.  There  is  nothing  here  to  show 
that  John  Sadleir  is  not  able  to  sue  upon  this  agree- 
ment at  the  present  moment    Pickard  v.  Sears  (6 
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A.  6  E-,  469)  is  good  law  as  explained  by  the  two 
eases  of  Howard  v.  Hudson  (2  EL  &  BLf  1)  and 
Freeman  v.  Cooke  (2  Ex-,  654).  The  representation 
most  be  made  to  the  other  party  himself ;  it  most  be 
made  with  the  intention  of  inducing  him  to  alter  his 
condition;  and  the  other  party  must  act  upon  it  in 
that  way.  It  would  be  difficult  to  make  a  represen- 
tation in  a  bill  filed  in  a  Chancery  suit  answer  this 
description;  but  it  would  be  more  difficult  to  hold 
that  it  was  made  to  erery  defendant  in  the  suit  in 
order  to  alter  his  condition.  The  demurrers  to  both 
these  defences  must  be  allowed.  Nothing  that  we 
now  say  is  meant  to  express  that  the  parties  may  not 
have  ample  relief  in  the  Court  of  Chancery. 

Judgment  fir  the  plaintiff. 


Jomtsro*  v.  BLOoicnxLa— - June  17. 
Pleading — Leave  to  fie  additional  Replications. 

Hamilton  moved  for  liberty  to  file  additional  replica- 
tions, and  stated  the  particulars  of  the  case,  which 
will  be  found  in  7  Ir.  J  or.,  N.  S.,  61.  He  sought  to 
reply  that  tbe  plaintiff  being  the  owner  of  adjoining 
land  had  a  right  by  prescription,  as  annexed  to  the 
said  messuage,  to  bury  in  the  said  churchyard  his  lineal 
and  collateral  relatives;  also  a  lost  grant  [Chris- 
tian, J. — This  is  such  an  amendment  as  the  judge  at 
Nisi  Prius  might  make,  and  the  act  is  imperative. 
The  judge  is  to  make  all  such  amendments  as  shall 
be  necessary  to  raise  the  proper  question] 

Serjeant  Armstrong  (with  him  Dowse)  contra. — 
The  first  of  the  suggested  replications  amounts  to  a 
right  to  bury  all  the  plaintiff's  relatives  wherever  they 
die.  It  would  be  intelligible  if  confined  to  those 
dying  in  a  particular  house.  Such  a  prescription  might 
be.  The  second  replication  does  not  state  from  whom 
to  whom  the  "lost  grant9'  was  made.  Though  a 
fiction  of  law  it  must  appear  from  whom  to  whom  it 
was  made.  [M'onahan,  CJ. — What  occurred  at  the 
trial  was  sufficient  to  show  that  a  question  might 
exist  respecting  the  plaintiff's  private  right  to 
bury  in  this  churchyard]  Tbe  defendant  never 
denied  the  plaintiff's  right  to  be  buried  in  his  own 
vault  in  the  churchyard.  What  the  plaiutiff  sought 
was  to  establish  a  public  right  fiis  original  repli- 
cation ran  thus, — that  the  place  in  which  the  tres- 
passes were  committed  was  an  ancient  burial-ground ; 
and  to  the  troth  of  this  replication  he  swore  be- 
fore he  got  leave  to  file  it  I  reqaire  that  he  give 
up  this  replication.  If  this  were  an  application  to 
plead  an  additional  plea  instead  of  to  reply  it  would 
not  be  granted  without  an  affidavit  [It  appeared 
that  there  was  an  »ffidavit]  If  these  replications  are 
allowed,  it  must  be  upon  the  terms  of  the  plaintiffs, 
paying  all  the  costs  iucurred  by  their. 

Monahak,  C.  J. — We  shall  allow  these  replications 
to  be  filed,  the  plaintiff  paying  the  costs  of  this  m  rtion 
and  all  the  costs  incurred  by  this  step,  and  agreeing 
to  withdraw  notice  of  trial 

Rule  accordingly. 


Dowse  applied  for  leave  to  rejoin  and  demur  to 
save  tbe  expense  of  another  motion,  which  the  courft 
refused  to  grant  on  the  ground  that  the  Common  Law- 
Procedure  Act  did  not  include  such  a  procedure, 


Court  of  &xrt)tqutt. 

[Reported  by  H.  J.  Wrixon.  £■*,  Barrttcr  «  LawJ 

[Befosk  tAk  Full  Court.] 

Sktmook  v.  Clarke. — Nov.  4,  1862. 

Discharge  of  Debtor — Fraud. 

Discharge  of  debtor  by  creditor  after  arrest  on  a  Co. 
So.  is  a  satisfaction  of  the  debt,  and  he  cannot  be  re- 
arrested for  the  same  debt,  even  though  it  was  so 
stipulated  in  a  Master's  order  to  which  he  was  a 
party. 

W.  C.  Smith  applied  to  set  aside  the  writ  of  ca.  so. 
under  which  the  defendant,  Clarke,  was  detained  in 
custody,  and  to  have  him  discharged.  In  March, 
1861,  defendant  was  indebted  to  the  plaintiff  in  the 
sum  of  £1841  7s.  Id.  On  6th  July,  1861,  Clarke 
was  arrested  under  a  ca.  s%,  and,  three  days  later. 
Master  Murphy  made  an  order  directing  his  discharge 
on  the  payment  of  £659  1  Is.  9d.,  being  part  of  the 
debt;  and  plaintiff's  attorney,  on  receiving  that  sum, 
gave,  with  plaintiff's  consent,  a  written  order  to  the 
sheriff,  directing  defendant's  discharge.  On  the  22nd 
October,  1862,  the  defendant  was  again  arrested  at 
plaintiff's  suit,  under  a  ca.  so.  issued  on  foot  of  the 
same  judgment,  for  £1,199  18s.  5<L  An  order  of 
30th  April,  1861,  directed  that  defendant  should  in- 
vest £700  In  the  three  per  cents^  and  tha>  all  pro- 
ceedings against  him  be  stayed  on  this  being  done, 
and  it  continued—44  It  is  further  ordered  that  the  said 
defendant  shall  pay  tbe  balance  thereof,  being  £1,1 51 
7s.  Id.,  by  five  separate  instalments,  unless  the  full 
sum  be  paid  off;  and  it  is  ordered  that,  in  case  default 
be  made  by  tbe  said  defendant  in  payment  of  any  of 
iho  said  instalments,  that  then  the  plaintiff  shall  be 
at  liberty  to  continue  proceedings  at  law,  and  mark 
judgment  and  issue  execution  thereon,  agaiust  the 
said  defendant  for  the  entire  sum  then  due,  but  not 
otherwise."  The  order  of  9th  July,  1861,  also  di- 
rected that  the  judgment  obtained  against  the  defen- 
dant should  stand  as  security  for  the  balance,  The 
answering  affidavit  set  out  these  conditions  as  distinct 
agreements,  that,  in  case  of  the  instalments  not  being 
paid,  defendant  would  be  arrested  again,  and  the  exe- 
cution renewed. 

Smith  argued  that  there  was  not,  on  tbe  face  of  the 
orders,  any  express  provision  that  defendant  should  be 
re-  taken  in  case  of  default,  which  distinguished  this 
case  from  Denton  v.  Godfrey  (1 1  Jnr.9  600).  If  the 
construction  of  the  orders  coutended  for,  on  behalf  of 
the  plaintiff,  was  correct,  there  was  nothing  to  have 
prevented  the  arrest  of  the  defendant  the  day  after 
tiie  order  was  made.  [Fitzgerald,  B. — The  question 
is,  whether,  where  the  court  is  made  a  party  to  such 
an  arrangement  as  this,  it  is  not  taken  out  of  the 
category  of  mere  party  arrangements.]  There  is 
neither  force  nor  fraud  here,  and  the  defendant  having 
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been  once  fairly  discharged,  by  the  plaintiff's  authority, 
cannot  be  re-arrested.  The  usual  rule  of  law  applies. 
He  cited  Blackburn  v.  Stupart  (2  East.,  242),  where 
Grose,  J.,  lays  down  the  rale  "  that  a  person  cannot 
be  taken  in  execution  twice  on  the  same  judgment, 
whether  he  had  agreed  or  not;*  Jaques  v.  Whitby 
(1  Term.,  557);  Tanner  v.  Hague  (7  Term.,  420); 
Clarke  r.  Clement  (6  Term.,  525);  Archbold's  Prac- 
tice, 1,  550.  He  contended  that  Denton  v.  Godfrey 
and  others  (8  Jnn,  800),  was  not  adverse  to  him,  as 
there,  an  express  condition  that  the  debtor  should 
be  retaken  in  case  of  default  was  one  of  the  provisions 
of  the  order  of  the  court. 

J.  &  Walshe,  Q.G,  contra,— There  is  no  doubt 
as  to  the  general  rule  of  law;  but  where*  the  assent 
of  the  creditor  is  procured  by  compulsion  or  a  trick,  it 
will  not  avail  to  defeat  the  ca.  so.    Here  there  was 
the  compulsion  of  a  competent  tribunal  to  force  the 
terms  on  plaintiff.     The  tribunal  was  influenced  by  a 
fraud  of  the  defendant,  to  wit,  the  representation  that 
he  consented  to  be  arrested  if  he  did  not  pay  his  debts. 
[Hughes*  B. — What  compulsion  was  there  on  the 
Master? J     If  the  Master  is  induced  by  the  debtor's 
promise  to  make  the  order,  then  the  court,  on  the 
authority  of  Baker  v.  Ridgway  (9  Moore,  114),  will 
not  allow  him  now  to  come  forward  and  repudiate  it. 
It  is  clearly  expressed  on  the  order,  that  if  the  instal- 
ments are  not  paid  then  the  execution  should  be  re- 
newed.    [Pigo\  C.B. — Was  it  fraud  in  the  bankrupt 
to  take  the  discharge  on  certain  conditions  which  he 
knew  were  not  binding  on  him?    If  he  had  said  that 
snch  was  his  intention,  would  it  have  been  fraud? J 
The  facts  of  this  case  show  that  the  defendant  used  a 
legal  process  to  intimidate  the  creditor.     The  creditor 
was  coerced  by  this  order.     Further,  where  the  debt 
is  not  one  payable  in  a  bulk  sum,  there  the  discbarge 
from  execution  for  one  instalment  is  no  satisfaction 
for  the  other  instalments.    The  second  arrest  was 
here  made  for  the  nonpayment  of  the  second  instal- 
ment.   He  cited  Baker  v.  Ridgway  (9  Moore,  1 14), 
where,  in  a  parallel  case,  Best,  C.J.,  says:  "If  there 
has  been  no  fraud  in  the  transaction,  I  am  of  opinion 
that  the  defendant  is  entitled  to  his  discharge;  but  if 
there  has  been  fraud,  I  am  clearly  of  opinion,  in  which 
my  two  learned  brothers  concur,  that  he  is  not."    He 
also  cited  Atkinson  v.  Bayntun  (1  Scott,  404),  and 
Denton  v.  Godfrey  (1 1  Jar.,  800). 

Cur.  adv.  vuU. 

Nov.  7. — Pigot,  O.B. — The  rule  of  law  is  clear, 
that  the  discharge  of  a  debtor  from  custody,  after  his 
arrest  under  a  capias  ad  satisfaciendum,  is  a  satisfac- 
tion of  the  debt,  when  made  by  the  authority  of  the 
creditor.  In  this  case  the  discharge  was  so  made. 
No  doubt  the  defendant  acted  in  contempt  of  what  is 
'the  substantial  equity  of  the  Master's  orders,  but  this 
confers  no  right  on  the  plaintiff  to  take  him  again 
under  a  fresh  execution  for  a  debt  already  discharged. 
The  sheriff  here  acted  on  the  plaintiff's  authority,  not 
on  that  of  the  Master.  If  plaintiff  has  been  preju- 
diced by  the  orders,  he  must  go  to  Chancery  for  relief. 
It  has  been  strongly  argued  for  the  plaintiff  that  the 
defendant  here  was  guilty  of  fraud.  I  can  find  no 
fraud  in  his  conduct,  nor  any  imputation  of  it  I 
•ertainly  think  that  the  defendant  is  now  acting  in 


violation  of  the  Master's  orders.  I  think  it  was  in' 
tended  that  the  judgment  should  stand  as  a  security 
for  the  unpaid  balance.  But  there  is  nothing  more 
than  a  violation  of  the  defendant's  undertaking.  It 
does  not  follow  that  there  was  any  deception.  Whe- 
ther defendant  be  or  be  not  acting  rightly  is  not  the 
question.  It  is  enough  for  us  that  there  is  no  fraud. 
Denton  v.  Godfrey  ( 1 1  Jur.)  does  not  bear  oc  the 
present  case.  My  view  of  this  matter  here  is,  that 
there  has  been  a  miscarriage  in  Chancery.  What  (he 
Master  intended  has  not  been  done.  As  the  matter 
stands,  we  are  bound  to  order  defendant's  discharge, 
but  the  order  will  be  made  without  costs. 

Fitzgerald,  B There  is  no  evidence  of  fraud  here; 

I  wish  to  have  it  understood  that  I  express  no  opinion 
as  to  what  the  decision  would  have  been  if  there  had 
been  fraud. 

Discharge  ordered. 


Brett  v.  Sheridan.— November  8, 1862. 

Pleading — Embarrassing  Defence. 

A  defence*  "  That  defendant  did  not  promise  to  retire 
a  certain  biu\  nor  did  he  receive  from  plaintiff  said 
bill  for  the  purpose  alleged,"  set  aside  as  double  and 
embarrassing. 

The  summons  and  plaint  in  this  case  declared  that,  in 
consideration  that  the  plaintiff  would  accept  and  de- 
liver to  defendant  a  bill  of  exchange,  drawn  by  defen- 
dant on  plaintiff  for  the  purpose  of  retiring  another 
bill  of  exchange,  defendant  promised  plaintiff  to  retire 
the  latter;  that  hereupon  plaintiff  accepted  the  first- 
mentioned  bill  on  the  above  condition:  breach  alleged 
that  defendant  did  not  retire  the  second  bill,  as  was 
agreed,  whereby  plaintiff  was  damaged,  <&c  Defence 
— "  That  defendant  did  not  promise  the  plaintiff  to 
retire  said  bill,  nor  did  he  receive  from  the  plaintiff 
said  first-mentioned  bill  for  the  purpose  and  on  the 
terms  in  the  said  paragraph  alleged." 

J.  M'Mahon,  for  the  plaintiff,  applied  to  have  the 
defence  set  aside,  on  the  ground  that  it  was  double. 
It  denied  that  defendant  promised  the  plaintiff  to  retire 
the  second-mentioned  bill  of  exchange,  and  it  also 
denied  that  the  defendant  received  the  first-mentioned 
bill  for  the  purpose  and  on  the  terms  alleged.  It  also 
denied  the  defendant's  promise,  and  it  controverted  as 
well,  the  plaintiff's  performance  of  the  contract,  which 
was  to  be  a  condition  precedent  to  defendant's  perfor- 
mance of  his  part  of  the  contract.  Moreover,  the 
denial  that  defendant  promised  to  retire  the  second* 
mentioned  bill  amounted  to  the  general  issue,  and  was 
an  inference  of  law.  The  allegation  of  the  plea,  that 
defendant  did  not  receive  the  first-mentioned  bill  from 
plaintiff,  "  for  the  purpose  and  on  the  terms  "  stated, 
was  a  negative  pregnant,  and  was  ambiguous.  He 
cited  Fitzgibbon  v.  Nagle  {10  Ir.  C.  L.,  A  open,  xxxv.), 
Dowling  v.  Wallace  (3  Ir.  C.  L.,  S3). 

Brereton,  Q.&,  appeared  to  support  the  plea. 

Fitzgerald,  B. — It  is  alphabet  law,  that  you  can- 
not make  two  traverses  in  one  defence.  Here  you 
plainly  deny  more  than  one  material  fact  in  one  plea* 

Per  Curiam. — The  defence  must  be  amended. 

Attorney  for  plaintiff— Bernard  and  Daly. 
Attorney  for  defendant— Read  and  Goodman. 
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[Before  the  Foll  Court.] 
Youno  v.  Pcweb — 1  \th  November,  1862. 

Liability  of  Attorney  for  the  undertaking  of 
his  Clerk. 

Attorney  held  bound  by  the  undertaking  of  his  clerk, 
though  he,  on  the  same  day,  in  another  place,  re- 
fused  to  give  the  same  undertaking  to  the  agent  of 
the  person  to  whom  his  clerk  gave  the  promise. 

Armstrong,  Sergt  (with  him  P.  White)  moved  that 
a  judgment  which  had  been  obtained,  and  on  which 
a  writ  of  JL  fa.  had  issued,  should  bo  set  aside  on  the 
ground  that  it  had  been  obtained. in  violation  of  an 
agreement  between  the  attornies  in  the  cause.  It 
appeared  that  Mr.  Strange,  the  attorney  for  the  de- 
fendant, being  desirous  to  effect  a  compromise,  called 
at  the  office  of  Mr.  Whitestone,  the  plaintiff's  attorney, 
in  Waterford,  on  the  12th  July,  where  he  saw  a  Mr. 
Thornton,  who  was  acting  as  chief  clerk  of  Mr.  White- 
stone.  Mr.  Thornton  gave  him,  on  behalf  of  his 
principal,  a  written  consent  to  extend  the  time  for 
pleading  from  the  12th,  which  was  the  last  day,  till 
Tuesday,  the  15th,  defendant  agreeing  to  take  short 
notice  of  trial  On  the  same  day,  Mr.  Whitestone 
had  seen  Mr.  Strange's  Dublin  agent,  and  had  refused 
to  extend  the  time  of  pleading.  On  Monday,  14th 
July,  Mr.  Strange  sent  a  notice  to  Mr.  Whitestone, 
reciting  the  consent  of  the  12th,  and  cautioning  him 
against  marking  judgment.  Mr.  Whitestone  replied 
that  he  would  mark  judgment  forthwith,  unless  de- 
fendant agreed  to  plead  issuably,  in  addition  to  the 
terms  stipulated  by  Mr.  Thornton*  This  not  being 
done,  judgment  was  marked  on  Tuesday,  and  execution 
issued  for  £9  Is.  8d.  and  £4  7s.  6d.  costs.  Strange 
had  given  notice  of  an  application  for  obtaining  the 
plaintiffs  security  for  costs  on  Tuesday,  15th,  serving 
notice  after  four  o'clock  on  Tuesday,  and  it  was  sug- 
gested that  such  notice  was  only  served  for  a  colour- 
able purpose. 

J.  E.  Walshe,  Q.C.  (with  him  T.  Soma)  ap- 
peared in  support  of  the  judgment,  and  contended 
that,  as  Mr.  Strange  had  withheld  from  Mr.  Thornton 
the  fact  that  ho  had  issued  a  preliminary  notice  for 
security  for  costs,  the  extension  of  time  was  obtained 
under  misrepresentation  of  facts,  and  was  not  binding. 

Piqot,  C.B. — This  is  an  important  case  in  refe- 
rence to  the  dealings  between  professional  men.  There 
can  be  no  doubt  that  Mr.  Thornton  was  acting  bona 
fide  as  a  conducting  clerk  of  Mr.  Whitestone's,  and 
that  he  was  held  out  by  Whitestone  as  invested  with 
full  authority  to  act  in  his  absence;  independently  of 
the  fact  that  his  acting  in  his  master's  absence  fur- 
nishes grounds  for  imputing  to  him  authority.  More- 
over, Whitestone  seems  to  have  recognised  his  autho- 
rity, by  ratifying  his  conditions  as  far  as  they  went, 
and  then  going  on  to  impose  a  new  condition.  Should 
we  then  bind  the  attorney  by  the  acts  of  his  clerk, 
who  was  the  only  person  who  could  act  for  him?  I 
am  clearly  of  opinion  that  Whitestone  was  bound  by 
the  act  of  his  clerk,  and  that  by  the  terms  proposed 
by  that  clerk  we  must  now  act.  This  quite  removes 
the  question  of  whether  there  is  any  defence  on  the 
merits  or  not*    In  some  cases  where  a  judgment  is 


set  aside  for  irregularity,  there  is  an  affidavit  of  merits 
required.  But  where  the  judgment  is  marked  in  vio- 
lation of  a  contract,  the  party  who*  violates  the  con- 
tract cannot  prevent  the  defence  being  met  on  the  file 
by  requiring  an  affidavit  of  merits.  How,  then,  has 
this  contract  been  violated?  On  the  12th  the  under- 
taking was  given.  After  this,  and  before  judgment 
was  marked,,  Whitestone  demanded  of  the  defendant 
that  he  should  plead  issuably.  He  had  no  right  to 
impose  such  a  condition.  Nothing  could  have  been 
more  reasonable  than  the  arrangement  of  the  12th. 
That  arrangement  was  simply,  that  the  defendant's 
time  for  pleading  should  be  extended,  and  that  he 
should  take  short  notice  of  trial,  which  was  the  only 
condition  imposed.  The  plaintiff's  attorney  relies  on 
another  fact  The  defendant  appears  to  have  contem- 
plated applying  for  security  for  costs,  and  he  did  serve 
a  notice  for  motion  on  the  14th,  and  if  I  thought  thai 
be  had  endeavoured,  by  the  undertaking  of  the  12th, 
to  throw  his  adversary  off  his  guard,  then  the  plaintiff 
could  certainly  complain  of  a  breach  of  faith*  But 
here  there  was  no  dissemblance.  The  statement  that 
the  defendant  had  not  prepared  any  pleas  is  not  sup- 
ported by  the  affidavits.  It  is  sworn  on  the  defend- 
ant's part  that  the  pleas  were  prepared  and  trans- 
mitted to  Dublin  for  the  purpose  of  being  filed.  In 
this  case,  the  undertaking  to  give  time  has  been  vio- 
lated, judgment  marked,  and  an  execution  founded  on 
it.  It  cannot  stand.  Defendant  must  get  the  costs 
of  this  motion,  and  the  costs  incident  to  setting  aside 
this  judgment.  Who  is  to  pay  those  costs?  la  a 
seafaring  man  like  the  plaintiff,  who  is  now  oat  of 
Ireland,  and  who  was  so  at  the  time  of  this  unjust 
proceeding?  Certainly  not.  I  clearly  think  that  they 
must  be  paid  by  the  person  who  is  the  cause  of  this 
litigation— the  plaintiff's  attorney.  The  execution, 
of  course,  mils,  and  all  the  costs  are  to  be  paid  per- 
sonally, by  the  plaintiff's  attorney. 


fcantrrtr  titetato  Court 

[Reported  by  R.  H.  V.  Archer,  Eiq.,  and  H.  Faweett,  Est 


[Before  Judge  Hargreave.] 
The  Estate  of  John  Cornwall,  jun.,  and  L.  Clut- 

TERBUCK,  TRUSTEES  OF  THE  WILL  OF  RlCHARD  KeVHJ. 

and  Francis  Geabt,  or  some  [or  one  of  them, 
owners  and  petitioners. 

Contract  for  sale  by  the  owner,  the  incumbrances  on 
the  lands  exceeding  the  amount  of  the  purchase-money 
—Petition  to  carry  the  contract  into  effect  under  the 
47th  section  of  the  Landed  Estates  Act  (a). 

The  court  will  not  carry  out  a  contract  for  sale  entered0 
into  by  the  owner  where  the  charges  on  the  lands 


(a)  The  47th  section  of  the  act  provides,  that  "Whenever 
a  contract  for  sale  of  any  estate  in  Ireland  shall  be  made,  it 
shall  and  may  be  lawful  for  the  vendor  and  vendee  jointly,  or 
if  the  contract  shall  so  provide!  for  the  vendor  or  vendee  indi- 
vidually, as  the  case  may  be,  to  present  a  petition  to  the  court 
for  the  purpose  of  procuring  for  the  vendee  an  indefeasible 
title  to  the  land  so  previously  sold,  and  a  statutable  convey- 
ance thereof  under  the  said  court  [to  him,  and  if  necessary, 
the  court,  as  incidental  to  such  proceeding,  may  make  an 
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eeetetf  the  amount  of  the  purchase  money  unless  the 
incumbrancers  consent— A6th  General  Rule  (b). 

Francis  Geary,  one  of  the  petitioners  in  this  matter, 
being  the  beneficial  owner  in  fee  in  possession  of  one 
moiety  of  the  lands  forming  the  subject  of  the  petition, 
and  also  beneficial  owner  of  the  reversion  in  fee  in  the 
other  moiety  expectant  upon  the  decease  of  the  te- 
nant for  life,  entered  into  a  contract  with  George  Orr 
Wilson  for  the  sale  of  his  interest  in  said  lands  for 
the  sum  of  £22,000.    It  was  provided  by  the  con- 
tract that  the  same  should  be  carried  into  execution 
by  the  Landed  Estates  Court.    Accordingly  a  petition 
was  presented  under  the  47th  section  of  the  Act  to 
carry  the  contract  into  effect    The  petition  was  pre- 
sented by  Francis  Geary,  the  beneficial  owner,  and  by 
John  Cornwall  and  L*  Cluttcrbuck,  in  whom  the  lauds 
were  legally  vested  for  payment  of  incumbrances  under 
the  will  of  Richard  Netill,  from  whom  the  property 
was  derived.    The  incumbrances,  as  appeared  by  the 
petition,  amounted  to  £55,000.     On  this  petition 
the  court  refused  to  make  an  order  to  carry  the  con* 
met  into  effect,  as  the  incumbrances  exceeded  "the 
amount  of  the  purchase-money,  the  purchase-money 
being  £22,000,  and  the  charges  £55fiOO(eJ.     The 
petition  was  subsequently  amended  by  making  Mr, 
Wilson,  the  vendee,  a  petitioner,  and  by  praying  for  a 
sale  of  the  lands  for  the  purpose  of  discharging  the 
incumbrances  thereon,  and  the  court  made  a  condi- 
tional order  for  sale,  which  was  in  due  time  made  ab- 
solute. 

aider  for  specific  performance  of  soon  contact  at  the  instance 
of  either  party;  and  thereupon  all  investigations  of  title  and 
other  proceedings  in  relation  to  such  petition  shall  be  similar 
to  those  which  are  and  shall  be  prescribed  for  owners  applying 
for  the  sale  of  incumbered  or  Unincumbered  property  by  the 
ooort  as  aforesaid,  save  that  no  sals  thereof  shall  be  made  by 
the  said  court  unless. the  petitioner,  being  the  vendor,  shall  so 
desire,  with  the  consent  of  the  purchaser.  But  the  sale  or 
contract  so  theretofore  made  by  the  vendor  shall  be  ratified 
by  the  said  court  if  it  shall  so  think  fit,  and  a  conveyance  of 
rash  property  so  sold  shall  be  executed  to  the  purchaser  by 
the  j°dge,  and  such  conveyance  shall  have  the  same  validity 
and  effect  as  conveyances  of  incumbered  estates  by  the  judges 
under  this  Act  And  ft  shall  and  may  he  lawful  lor  such 
court,  if  necessary,  to  pay  and  discharge  out  of  the  purchase- 
money  snoh  incumbrances  as  shall  appear  upon  Investigation 
of  the  title  to  be  charged  npn  the  property  so  sold  or  con- 
trasted to  be  sold,  and  tor  that  purpose  to  order  the  purchase- 
money  into  court:  provided  always  that  it  shall  be  lawful  for 
the  court,  at  the  joint  instance  of  the  vendor  and  vendee,  to 
substitute  any  other  person  as  purchaser  in  the  room  and 
stead  of  the  original  vendee,  or  to  set  up  the  land  for  sale 
under  the  court,  and  in  such  case  the  conveyance  shall  be 
made  by  the  judge  to  such  substituted  or  other  purchaser  as 
if  the  original  application  had  been  for  a  sale  of  the  lands  so 
contracted  for. 

(b)  The  45th  General  rule  is  as  follows:  rt  If  an  estate  or- 
dered to  be  oonveyed  to  a  vendee  be  found  to  be  incumbered^ 
the  judge  shall  not  execute  any  conveyance  to  the  vendee 
until  all  the  incumbrances  thereon  be  paid,  or  a  sufficient  sum 
be  retained  in  court  to  pay  the  same,  unless  the  incumbrancers, 
being  competent  thereto,  consent  to  snoh  conveyance.  And 
if  en  estate  alleged  to  be  uninenmbered  be  round  to  be  ktcum- 
bored,  the  judge  may  order  a  sale  for  pavmeat  of  the  incum- 
brances, or  may  discharge  the  order  ana  dismiss  the  petition. 

(e)  but  where  the  vendor  in  the  contract  sought  to  be  car- 
ried into  execution  is  a  mortgagee  with  power  of  sale,  the 
question  is  not  whether  the  lands  are  mcumbeied  to  an  amount 
greater  than  the  purchase-money,  but  whether  the  charges 
prior  to  the  mortgage  exceed  the  purchase-money,  [/a  re 
Arieri  *>ae*  and  ©these,  bel*t#  Judg*  Hargreave.  J 


[Before  Judge  Hargeave.] 

The  Estate  of  Jake  Eliza  Finlat  and  others, 
owNtus;  Ex  parte,  Wm.  Thos.  Daniel,  petitioner. 

Cause  against  the  conditional  order  for  sale — Side- 
bar order  allowing  the  cause — Motion  to    res-% 
cind  the  side  bar  order,  and  to  make  the  conditional 
order  for  sale  absolute  notwithstanding  the  cause 
shewn  to  the  contrary. 

The  court  refused  a  motion  to  rescind  a  sidebar  order 
obtained  under  the  \8th  General  Rule  (a),  allowing 
the  cause  shewn  against  a  conditional  order  for  sale 
where  the  side- bar  order  was  obtained  on  the  29th 
JVtv.,  1861,  andihe  notice  to  set  aside  the  order 
was  not  served  until  the  20th  January,  1862.  The 
court  will  not  rescind  the  side-bar  order  unless  the 
notice  <i/  motion  for  that  purpose  is  served  imme- 
diately on  the  petitioner9*  solicitor  being  made  aware 
of  the  order. 

In  this  case  a  petition  having  been  presented  to  the 
court  for  the  sale  of  certain  premises  for  the  payment 
of  the  incumbrances  thereon,  a  conditional  order  for 
sale  was  dnly  made  and  directed  to  be  served  on  Ma- 
ria Finlay  Soden.  Within  the  time  limited  by  the 
order  an  affidavit  was  filed  on  behalf  of  Miss  Soden, 
shewing  cause  why  the  order  shonld  not  be  made  ab- 
solute. The  petitioner's  solicitor  should,  at  the  expi- 
ration of  the  time  limited  by  the  order  for  parties  to 
shew  cause,  or  within  four  days  afterwards,  have  served 
his  notice  of  motion  to  make  the  order  for  sale  abso- 
lute notwithstanding  the  cause  shewn  by  Miss  Soden, 
as  provided  by  the  18th  General  Rule.  He,  how- 
ever, neglected  to  serve  this  notice,  and  the  solici- 
tor for  the  party  shewing  cause  pursuing  the  prac 
tice  prescribed  by  the  18th  General  Rule,  obtained  a 
side-bar  order  in  the  registrar's  office  allowing  the 
cause  and  dismissing  the  petition*  This  order  was 
dated  the  29th  November,  1861.  The  petitioner's 
solicitor,  ahhotfgh  aware  of  the  order,  took  no  step  in 
the  tMtter  mitl  the  20th  of  January  following,  when 
he  •served  his  notice  of  motion,  decking  to  set  aside 
the  etde-bar  order  and  to  make  the  conditional  order 
for  sale  absolute  notwithstanding  the  cause  shewn  to 
the  contrary.  In  the  meantime  another  petition  had 
been  filed  for  sale  of  the  same  premises.  An  affidavit 
was  filed  to  support  the  motion,  but  the  chief  fact  al- 
leged and  relied  upon  to  account  for  the  delay  in 
bringing  forward  the  motion  was,  that  the  solicitor 
had  been  absent  on  business  in  London. 

Judge  Hargreave*  in  refusing  the  motion,  said,— 
There  is  quite  a  settled  practice  in  these  cases.  The 
court  will  not  set  aside  the  side-bar  order  unless  the 
solicitor  having  the  carriage  of  the  proceedings  move 


(a)  Hie  18th  General  rule  provides  that  "any  person  de- 
siring to  show  cause  against  a  conditional  order  made  on  a  pe- 
tition must  enter  an  appearance  and  serve  on  the  petitioner  a 
notice  of  cause  referring  to  any  affidavit  or  other  document  on 
Which  he  relies :  and  unless  the  petitioner  shall  within  the  time 
specified  in  the  conditional  order,  or  four  days  thereafter,  serve 
tootle*  of  motion  to  make  the  same  absolute,  the  person  show- 
ing the  cause  may  cause*  a  rale  fd  be  entered  in  the  office  al- 
lowing his  cause ;  and  on  such  rule  being  entered  the  cause 
•hall  be  deemed  to  be  allowed,  and  the  party  showing  cause 
may  proceed  to  tax  his  costs  of  resisting  suoh  conditional 
♦rder." 
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immediately  he  is  aware  of  the  order.  When  the 
court  was  jnst  established,  and  the  practice  new,  the 
court  was  in  the  habit  of  setting  aside  these  orders  if 
the  solicitor  was  taken  bj  surprise,  and  moved  imme- 
diately on  hearing  of  the  order;  bnt  now  that  the 
practice  is  well  known,  I  doubt  whether  the  court 
ought  to  let  in  the  solicitor  at  all  to  move  to  rescind  the 
order.  In  this  case,  however,  it  isquiie  clear  no  case  has 
been  made  to  set  aside  the  order,  for  the  solicitor  ad- 
mits in  his  affidavit  that  he  heard  of  the  order  on  the 
18th  Dec.,  yet  this  notice  of  motion  was  not  served 
until  the  20th  Jan.  An  excuse  is  attempted  that  the 
offices  of  the  court  were  closed  during  the  Christ- 
mas vacation,  and  so  the  notice  could  not  be  served. 
But  this  excuse  fails,  as  the  offices  were  not  closed 
until  the  23rd  of  December,'  and  were  opened  again 
on  the  8th  of  January,  Besides,  a  petition  has 
been  presented  by  the  owner  for  sale  of  the  pre- 
mises comprised  in  the  petition  filed  by  the  petitioner, 
relying  upon  the  side-bar  order  dismissing  that  peti- 
tion. And  as  to  the  suggestion  that  the  owner  may 
not'  proceed  with  her  petition,  and  that  the  petition 
may  yet  be  dismissed  on  cause,  if  the  owner  delays  the 
proceedings,  any  creditor  may  apply  that  the  carriage 
of  the  proceedings  be  given  to  him ;  and  if  the  owner's 
petition  should  be  dismissed,  the  petitioner  may  then 
file  a  new  petition  of  his  own.  The  motion  must  be 
refused  with  costs. 

Counsel  for  the  petitioner— Mr.  Hemphill. 
Counsel  for  the  party  showing  oaose—  Mr.  Malley. 


Court  of  $rofiatt% 

(Reported  by  W.  B,  MUtor,Biq.,IX.D^  Btiritter.at.Lew J 

Hennesst  v.  Henkksst. — Nov.  5. 

Jurisdiction  of  Quarter  Sessions — Costs, 

If  solicitors  file  pleadings  in  the  Probate  Court  in 
eases  within  the  jurisdiction  of  the  Sessions,  without 
having  informed  their  clients  of  the  jurisdiction,  and 
without  their  express  directions,  notwithstanding,  to 
proceed  here,  no  costs  will  be  allowed  to  them,  either 
out  of  the  estate  or  against  their  own  clients. 

Dr.  Miller  moved  that  this  case  should  be  trans- 
ferred to  the  Quarter  Sessions  for  the  East  Riding  of 
the  County  of  Cork,  the  personal  assets  being  under 
£200,  and  the  real  estate  under  £300;  he  moved  on 
an  affidavit  to  that  effect;  and  that  the  deceased  at 
his  death  had  his  fixed  place  of  abode  there.  The 
plaintiff  had  propounded  in  his  declaration  a  will, 
and  the  defendant  had,  in  his  plea,  alleged  a  later 
one,  with  a  clause  of  revocation.  A  motion  was 
pending  on  the  part  of  the  plaintiff  for  leave  to  file  a 
replication  to  that  plea,  alleging  undne  execution- 
incapacity  and  undue  influence  as  to  the  latter  will. 
A  consent  had  been  tendered  by  the  defendant's  proc- 
tor to  dismiss  the  snit,  so  that,  on  the  usnal  affidavit, 
the  registrar  might  give  jurisdiction  to  the  Chairman 
of  Quarter  Sessions;  bat  the  plaintiff's  solicitor  would 
not  sign  it,  unless  the  pleadings  and  intended  replica- 
tion, with  the  several  issues  proposed  to  be  raised  by 
the  plaintiff  thereby,  were  embodied.    However,  the 


defendant's  proctor  did  sign  a  consent  to  that  eifrct, 
under  protest,  that  it  was  unnecessary,  and  would  not 
be  acted  on.  Counsel  submitted  that  it  was  entirely 
useless  filing  a  replication,  as  the  case  would  go  to 
the  quarter  sessions  entirely  free  from  all  pleadings, 
and  there  a  testamentary  process  would  be  served  by 
each  party,  in  support  of  the  several  wills  they  relied 
on.  As  to  the  costs  of  the  proceedings,  they  should 
be  allowed,  as  the  sixty- third,  section  of  the  Probate 
Act  of  1857,  left  it  open  to  the  parties  to  adopt  the 
Probate  Court  if  they  preferred  it  The  words  of  the 
section  are — "  It  shall  not  be  obligatory  on  any  party 
to  apply  to  the  district  registry  or  the  assistant- 
barrister,"  &c;  and  if  the  court  held  that,  in  every 
case  within  the  jurisdiction,  parties  must,  at  the  peril 
of  losing  all  costs,  go  to  the  sessions,  it  would  defeat 
the  intention  of  the  Legislature,  which  plainly  was, 
that  in  cases  where  points  of  law  would  occnr  of  a 
difficult  nature,  parties  should  have  the  election  of 
having  their  cases  tried  and  decided  before  the  more 
experienced  Court  of  Probate,  and  have  the  further 
right  to  appeal  to  the  Court  of  Chancery  Appeal,  or 
of  going  to  the  sessions,  where,  on  account  of  the 
numbers  of  entries,  the  case  mnst  of  necessity  be 
hurried  over.  If  that  were  not  held,  a  like  rale 
should  be  applied  to  the  district  registries,  as  the  same 
words  referred  to  them  also. 

W.  O'Brien,  for  the  plaintiff,  thought  that  the 
Chairman  would  try  the  issues  as  settled  by  this  court, 
and  also  submitted  that  the  parties  should  get  their 
costs  in  this  court. 

Kbatinqb,  J. — In  this  case,  it  occurs  to  me  that  I 
cannot  allow  the  costs  out  of  the  assets,  nor  as 
against  the  clients.  The  solicitors  or  proctors,  before 
filing  any  pleadings,  should  have  ascertained,  if  the 
assets  were  within  the  inferior  jurisdiction,  and  have 
informed  their  clients  of  that  fact.  If  their  elienta 
persisted  in  forcing  them  to  go  on  here,  or  if  there 
were  difficult  points  of  law  to  be  decided,  then,  per- 
haps, a  case  would  be  made  for  allowing  costs;  bnt 
neither  of  those  cases  has  been  made  here  by  affidavit, 
and  I  think  that  the  sixty-third  section  of,  the  Act 
referred  to  is  almost  obligatory;  at  least,  it  is  the 
dnty  of  the  judge  to  protect,  as  far  as  he  can,  as  well 
the  estate,  as  the  absent  clients ;  and,  on  those  grounds, 
I  shall  send  the  case  to  the  sessions,  and  order  that 
each  party  do  abide  his  own  costs,  and  that  the  proc- 
tor and  solicitor  for  each  party  do  not  charge  their 
respective  clients  with  any  part  of  same. 


Todd  v.  Thompson. — 13  &  17  Nov. 
Acknowledgment  by  testator — Express  or  virtual. 

A  will  was  signed  by  the  testator  in  the  absence  of  the 
two  attesting  witnesses,  and  the  survivor  of  then  in 
his  evidence  negatived  an  express  acknowledgment 
then,  but  admitted  that  the  will  was  on  the  table, 
signed,  before  the  testator,  and  that  it  was  handed 
over  to  them  to  sign*  The  drawer  and  the  defendant, 
who  were  present,  swore  to  an  express  acknowledg- 
ment. Held,  on  the  evidence,  that  there  was  an  express 
acknowledgment;  but,  besides,  that  there  was  enough 
to  constitute  a  virtual  one  in  law. 

This  was  a  cause  heard  before  the  judge  without  a 
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jury  to  try  the  validity  of  the  will  of  the  deceased 
John  Todd,  bearing  date  the  29th  day  of  June,  1858, 
propounded  by  the  defendant  The  plea  was  undue 
execution.  The  evidence  had  been  on  a  former  day 
given  before  the  judge,  and  the  points  raised  now 
came  on  for  discussion. 

Dr.  Ball,  Q.  £.,  and  M>  Gusty,  for  the  defendant,  con- 
tended that  the  will  was  sufficiently  proved.  The  ques- 
tion was  merely  whether  on  the  evidence  the  acknow- 
ledgment by  the  testator  of  his  signature  was  proved. 
There  are  three  witnesses  who  were  present;  of  these 
two  agree  in  their  account  of  what  occurred,  and  one 
disagrees;  the  difference  being  that  he  says,  O'Hare, 
the  drawer,  did  not  ask  (as  the  other  two  say  he  did) 
the  deceased  if  the  paper  on  the  table  was  his  will, 
and  that  the  deceased  did  not  say  it  was;  but  this  is 
oot  even  necessary  to  be  done  if  the  acknowledgment 
can  be  inferred  from  the  conduct  of  the  deceased.  He 
was  sitting  at  the  table  with  the  will,  signed,  before 
him,  as  all  the  witnesses  admit,  and  the  will  was 
handed  over  to  them  to  sign — 1  Jarm.  on  Wills,  90 
(2nd  ecL);  Owillim  v.  OwUlim  (29  L.  Jour.  31,  and 
Lloyd  v.  Roberts,  cited  in  thai  case);  Goods  of  Hold- 
gats  (1  S.&T.261);  Falls  T.Jackson  (6  No?Ca.App. 
1);  Leach  v.  Bates  (ib.  699);  Goods  of  Bosanquet 
(2  Rob.  577);  Bayliss  v.  Sayers  (3  No.  Ca.  22). 

Dr.  Chatterton  and  F.  M'Blain,  for  the  plaintiff, 
contended  that  there  was  no  evidence  sufficiently  satis- 
factory as  to  acknowledgment.  There  must  be  some 
act  on  the  part  of  the  deceased  to  show  an  adoption 
of  the  signature;  here  he  was  only  passive.  Counsel 
relied  on  the  discrepancies  in  several  affidavits  made 
by  the  witnesses  from  the  vivd  voce  evidence  to  dis- 
credit them,  which  is  fully  detailed  in  the  judgment. 
Goods  of  Summers  (2  Bob.  295);  Moore  y.  King  (3 
Cart.  243);  Goods  of  Davis  (2  Bob.  337);  Bur- 
goyne  v.  Showier  (1  Rob.  19)* 

Cur.  adv.  vult. 

Nov.  17. — Keatingr,  J. — The  question  in  this  case 
is,  whether  a  sufficient  acknowledgment  by  the  de- 
ceased o&  his  name  at  the  foot  of  the  will  has  been 
made  by  him.  It  is  conceded  on  all  sides  that  this 
will  was  not  signed  in  the  presence  of  the  two  attest- 
ing witnesses;  but  of  a  man  named  O'Hare,  who  drew 
it  and  read  it  to  the  deceased,  who  signed  it  in  his 
presence.  O'Hare  then  went  for  the  two  witnesses, 
who  were  down  stairs,  and  brought  them  up  to  the 
room  in  which  the  deceased  was  sitting  at  the  table, 
and  they  then  attested  the  wilL  The  will  was 
lying  on  the  table  where  the  deceased  was  sitting; 
and  the  question  raised  on  the  evidence  which  has 
been  given  is,  whether  there  was  then  a  sufficient  ac- 
knowledgment by  the  deceased  oT  his  signature  to  the 
wilL  There  is  a  controversy  among  the  .witnesses  as 
to  what  then  occurred.  O'Hare,  the  drawer  of  the 
will,  swears  that  when  be  brought  up  the  two  wit- 
nesses he  asked  the  deceased  in  their  presence  if  it 
was  his  will?  and  that  he  replied  that  it  was;  and 
that  then  the  witnesses  attested  it.  If  that  is  believed 
there  was  clearly  a  sufficient  acknowledgment;  but  it 
is  argued  for  the  plaintiff  that  O'Hare  is  not  to  be 
believed  as  he  made  an  affidavit  when  an  application 
was  made  for  probato  in  common  form,  in  which  there 
was  ^statement  inconsistent  with  his  evidence  on  this 


trial ;  and  that  one  of  the  attesting  witnesses  also 
then  represented  what  occurred  in  a  different  way ; 
and  also  that  he  made  a  somewhat  inconsistent  state- 
ment in  an  affidavit  in  Chancery  in  certain  proceed- 
ings had  under  a  decree  there  to  take  an  account  of 
the  assets  of  the  deceased.    But  on  looking  at  those 
affidavits  I  don't  see  that  the  affidavits  were  so  pre- 
pared as  to  render  it  necessary  for  the  parties  to  state 
that  the  deceased  acknowledged  the  will  in  the  way 
they  have  deposed  to  here.    It  appears  that  a  matter 
occurred,  which  is  in  evidence  here,  which  may  have 
misled  the  professional  gentlemen  who  prepared  the 
affidavits.     It  now  appears  that  after  the  deceased 
had  signed,  and  after  the  witnesses  had  attested,  he 
and  all  the  witnesses  went  down  stairs,  "and  then 
one  of  them  said,  "  I  doubt  the  will  is  not  right  as 
we  did  not  see  the  deceased  sign  his  name;"  and 
that  the  deceased  refused  to  sign  his  name  again,  but 
afterwards  opened  the  envelope  in  which  the  will  was 
and  acknowledged  his  signature  again  to  the  witnesses. 
This  is  mentioned  in  the  two  affidavits,  but  that  in 
Chancery  says,  "and  then  the  witnesses  attested*" 
But  affidavits,  I  regret  to  say,  are  often  loosely  drawn; 
and  the  witnesses  probably  told  the  solicitor  that  the 
deceased  had  only  acknowledged  and  not  signed  the 
will  in  their  presence,  without  mentioning  the  fact  of 
there  being  two  acknowledgments;  one  before  and 
the  other  after  the  attestation ;  and  he  drafted  it  in 
that  way.    The  defendant,  Thompson,  was  present,, 
and  he  confirms  O'Hare  in  his  account;  hut  then 
Scott,  the  surviving  attesting  witness,  says  positively 
that  no  question  was  asked  at  all  about  the  will  being 
the  deceased's  will,  but  he  admits  that  it  was  on  a 
table  where  the  deceased  was  sitting,  and  that 'the  will 
was  drawn  over  to  the  witnesses  who  attested.    The 
general  rule  is,  that  where  one  or  two  persons  swear 
positively  to  a  matter  of  fact,  and  another  swears 
that  it  did  not  occur,  giving  credit  to  all  the  witnesses 
to  intend  to  tell  the  truth,  the  persons  swearing  to  the 
affirmative  are  to  be  credited,  as  the  most  that  can  be 
said  as  to  the  other  is  that  he  has  no  recollection  of 
the  matter.    And  in  the  evidence  of  Scott  there  is  a 
matter  which  suggests  that  this  is  what  really  did 
occur.     He  says  that  when  they  came  down  he  said 
to  Crawford,  his  co-  witness,  that  he  doubted  that  the 
will  was  not  good,  as  they  did  not  see  the  testator 
write  his  name.     But  according  to  his  evidence  what 
he  ought  to  have  said  Was,  that  the  deceased  never 
said  a  word  about  it  being  his  will.     I  therefore  am 
clearly  of  opinion  that  on  the  evidence  there  was  an 
express  acknowledgment  by  the  testator  of  his  signa- 
ture, and  that  the  party  propounding  this  will  haa 
made  out  his  case.     But  supposing  I  am  wrong  in 
that  view  of  the  evidence,  and  that  I  ought  to  hold 
that  the  deceased  was  not  asked  about  it  being  his 
will  at  all,  and  that  he  did  not  in  terms  acknowledge 
it  as  such,  nevertheless  I  should  still  hold  that  there 
was  here  a  sufficient  acknowledgment  in  law  to  sus- 
tain this  wilL     It  is  not  necessary  that  the  acknow- 
ledgment should  be  in  any  particular  form  nor  in  any 
particular  words,  nor  in  words  at  all;  it  is  enough  if 
the  conduct  of  the  person  on  the  occasion  amounts  to 
an  acknowledgment.     Now  the  fact  of  the  will  hay- 
ing been  signed  before  the  two  witnesses  came  up— 
the  will  being  on  the  table— the  witnesses  being  those 


392  • 


THE  IRISH  JURIST 


whom  the  testator  sent  for,  and  the  will  having  been 
handed  over  to  them  to  attest,  all  amount  to  sufficient 
conduct  to  create  in  law  an  acknowledgment.  The 
case  of  In  the  goods  of  Summers  (2  Bob.  295), 
would  appear  to  be  an  authority  against  the  latter 
view;  but  it  is  material  in  the  decisions  in  the  Prero- 
gative and  Probate  Courts  to  consider  whether  such 
decisions  were  made  ex  parte  or  in  a  cause,  as  a  judge 
may  without  objection  or  without  argument,  in  the 
former  case  make  an  order,  which  on  argument  in  a 
cause  when  the  will  is  propounded,  he  would  not  ad- 
here to.  Resides,  I  do  not  see  that  that  case,  though 
decided  in  1850,  has  ever  been  quoted  or  acted  on  in 
any  other  case;  and  the  case  of  In  the  Goods  of  Bo- 
eanguet  (2  Rob.  577),  is  exactly  in  point  with  this 
case.  I  therefore  would,  if  necessary,  hold  this  a 
good  virtual  acknowledgment,  but  I  am  equally  clear 
it  was  an  express  one.  I  therefore  decree  in  favour 
of  the  will  and  give  the  defendant  his  costs;  hut  as 
the  estate  is  not  considerable,  as  between  party  and 
party  and  not  solicitor  and  client* 


Whitmby  v.  Whithet. — 14e*  Nov. 

Costs  of  heir-at  law  propounding  a  will*  and  failing 
^-Practice  as  to  decree  of  a  will  propounded,  but 
not  impeached,  save  by  a  later  and  revoking  unU, 
and  not  proved. 

An  heir-at-law  who  fails  in  establishing  the  contents 
of  an  alleged  lost  will  will  not  be  exempt  from  costs 
though  he  swears  that  he  propounded  it,  from  re- 
presentations which  were  made  to  him,  and  which 
he  believed,  astotts  validity — A  wUl  propounded 
and  not  impeached,  save  by  a  pica  alleging  a  later 
one,  cannot.be  decreed  Jor  unless  some  evidence  of 
execution  be  given;  an  affidavit  will  suffice. 

Dr.  Ball,  Q.C.,  on  behalf  of  the  heir-at-law,  Thomas 
Whitney,  moved  that  he  should  be  allowed  his  costs  of 
the  suit  out  of  the  estate.  The  plaintiff,  a  brother  of  the 
deceased,  had  relied  on  a  will  of  the  17th  December, 
1857,  with  two  codicils,  under  which  the  father  of 
the  heir-at-law  would  have  derived  considerable  bene* 
fit.  He  died,  however,  in  the  lifetime  of  the  deceased. 
The  heir  intervened  when  cited,  and  propounded  a 
later  will,  which  was  not  .forthcoming,  setting  out  the 
alleged  contents  of  it  His  brother,  William,  who 
was  a  remainderman  in  the  will  of  Dec  1857,  also 
alleged'  the  later  wilL  The  defendants  relied  on  an 
attempted  interlineation  in  that  will  of  the  word  chil- 
dren aftejr  the  bequest  to  their  father,  in  support  of 
their  .case,  alleging  that  it  was  made  by  the  deceased. 
Several  witnesses  were  examined  at  the  trial,  from 
who^m  the  pendants  ihad. got , the  inftcmtfoa  as  to 


the  later  will  and  its  contents,  but  the  jury  did  not 
credit  their  evidence,  and  they  found  a  verdict  against 
it    There  was  no  issue  sent  to  them  as  to  the  first 
will,  and  it  was  not  in  the  pleadings  impeached  fur- 
ther than  -by  the  pleas  propounding  the  later  one  as  * 
revocation,  but  no  evidence  "was  given  of  its  execu- 
tion.   The  cause  was  now  set  down  for  final  hearing:. 
Affidavits  were  now  relied  on  by  the  defendants  that 
they  believed  the  statements  made  to  them  of  the 
genuineness  of  the  alleged  later  will,  and  denying  any 
collusion  with  the  persons  who  so  informed  them  about 
it;  and  it  was  contended  that  nnder  such  dream- 
stances  it  was  the  duty  of  the  defendants  to  bring 
the  matter  before  the  court,  and  that  thongh  they 
failed  they  were  entitled  to  costs.    In  fact  William 
Whitney  derived  more  under  the  earlier  will  than  he 
would  under  the  later — Fairtlough  y.  FairtUmgh 
(Mil  36);  Robins  v.  Paxton  (29  L.  Jour.  N.  S.Prob. 
138);  Onslow  v.  Cannon  (30  lb.  165). 

Dr.  Walsh,  Q.C.  (with  him  E.  Johnstone)  asked 
for  costs  against  the  defendants.  The  witnesses 
for  the  defendants  were  of  a  very  low  class, 
and  they  completely  broke  down;  and  the  rule 
was  settled  that  parties  relying  in  their  pleading  on 
a  defence  which  railed  should  pay  the  costs— Ifyson 
v.  Westropp  (l&AT.  279);  Nichols  v.  Bin**  (lb. 
839);  Onslow  v.  Cannon  (30  L.  Jour.  Pr.  165). 

J.  A*  Byrne  in  reply. 

KxAmeK,  J.— The  question  now  is,  whether  a 
party  sett'mg  up  an  imaginary  will  and  failing  to  estab- 
lish it  is  to  be  excused  from  costs,  because  he  was 
misled  by  other  parties  who  made  certain  representa- 
tions to  him  which  he  says  he  believed.  I  am  modi 
surprised  that  credence  was  given  to  such  statements; 
but  if  1  were  to  give  oosts  in  this  case  they  should, 
according  to  Newton  v.  Newton  (7  Ir.  Jnr.  N.  S.  134), 
come  out  of  the  personal  estate,  and  I  should  in  all 
other  similar  cases  have  to  give  costs.  I  regret  ex- 
tremely that  the  judges  of  appeal  did  not  in  that  case 
define  out  of  what  fund  the  costs  were  to  come;  they 
did  not  alter  the  general  decree  giving  costs  out  of 
the  estate,  but  intimated  that  it  meant  out  of  the  per- 
sonal estate;  but  no  decree  to  that  effect  was  made. 
In  this  case  I  shall  order  that  the  defendants  do  pay 
the  oosts  of  the  suit  from  the  date  of  their  pleas  down 
to  this  hearing.  There  is,  however,  a  difficulty  in  giving 
a  decree  in  favour  of  the  earlier  will  and  codicils  as  no 
issue  was  sent  to  the  jury  on  them,  and  no  witness  was 
examined  as  to.their  execution,  I  am  of  opinion  that 
although  they  were  not  in  pleading  impeached,  yet  I 
cannot  give  a  decree  in  favour  of  them  without  some 
evidence  of  due  execution;  therefore  I  will  allow  this 
hearing  to  stand  over  to  enable  the  plaintiff  to  get 
from  one  ef  the  attesting  witnesses  an  affidavit  of 
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Court  of  Aueen'«  Mcntf). 

CROWN  SIDE. 

t  Reported  by  WUltem  WoodJock,  Esq.,  Barriiter-aUaw.] 

In  the  Matter  of  Kirby  and  others. — 
November  4,  8,  10,  11. 

Malicious  burning—  Compensation — Dublin  Improve 
ment  Act,*t.  12  ^  13  Vict,  c.  97— Jurisdiction  of 
Town  Council — Right  to  Traverse. 

The  Town  Council  of  Dublin  has  no  jurisdiction  to 
investigate  cases  of  malicious  injury \  except  in  pre- 
sence of  a  judge  of  this  court. 

In  case  of  the  rejection,  by  the  Town  Council,  acting 
with  the  assistance  of  a  judge,  of  an  application  for 
compensation,  the  applicant  cannot  have  the  decision 
reviewed;  but,  in  case  the  application  is  allowed, 
any  oj  the  rate-payers  may  traverse  the  presentment 
which  shall  be  made. 

This  was  an  application,  on  behalf  of  Thomas 
Kirby,  to  have  a  jury  summoned  to  investigate  this 
case,  and  also  to  have  a  day  fixed  for  the  hearing  of 
tbe  case,  or  to  take  the  directions  of  the  court 
upon  the  matter,  or  for  such  other  order  as  the  court 
might  be  pleased  to  make.  Mr.  Kirby  was  the  pro- 
prietor of  a  theatre  at  the  Portobello  Gardens  in  this 
city.  Sometime  in  the  coarse  of  the  summer  of  this 
year,  the  theatre  was  burned;  and  Mr.  Kirby,  con- 
ceiving the  bnrniug  to  have  been  malicious,  pre- 
sented a  petition  to  the  Court  of  Queen's  Bench, 
in  last  Trinity  Term,  praying  for  compensation, 
as  in  the  case  of  malicious  burning.  The  Town 
Council  of  Dublin,  in  the  month  of  October,  sitting, 
under  the  Dublin  Improvement  Act,  st.  12  &  13 
Vic.,  c.  97,  in  place  of  the  Grand  Jury  of  the  city, 
investigated  the  matter  by  themselves,  and  finally 
disallowed  Mr.  Kirby's  application.  Mr.  Kirby  now 
sought  to  have  that  decision  reviewed  before  a  jury 
and  this  court,  %or  a  judge  of  it.  The  case  ultimately 
became  a  discussion  upon  the  proper  method  of  pro- 
ceeding to  obtain  compensation  for  malicious  injuries 
in  the  city  of  Dublin,  and  of  investigating  cases  of 
that  description. 

Armstrong  SerjL  (with  him  Sidney  and  Hancock) 
in  support  of  the  application,  referred  to  the  statutes, 
7  Wm.  Ill:,  cap.  21 ;  9  Wm.  III.,  cap.  9;  19  &  20 
Geo.  III.,  cap.  37;  4  &  5  Vic,  cap.  10;  12  &  13 
Vic.,  c.  97 ;  and  contended  that  the  Town  Council  of 
Dublin  had  jurisdiction  to  investigate  these  mutters 
by  themselves,  without  the  assistance  of  a  judge,  and 
that  the  proper  coarse  was  that  which  had  been  taken, 
namely,  first  to  have  such  an  investigation  before  the 
town  council,  and  then  a  re-investigation  before  this 
court,  or  a  judge  of  it,  and  a  jury,  in  case  the  decision 
of  the  council  was  unsatisfactory  either  to  the  appli- 
cant or  to  any  of  the  rate- payers. 

Barry,  QC9  appeared  for  the  town  council,  sub- 
mitting to  act  as  the  court  should  direct,  and  stating 
that  the  council  had  acted  in  good  faith  in  entertain- 
ing these  applications  as  they  had  done.  The  follow- 
ing cases  were  cited — In  Re  Millar  (2  Jebb  & 
Symes,  271);  In  Re  Donohue  (3  Cr.  &  Dix.,  220); 
In  Re  Elliott  (9  In  L.  Rep.,  100). 


Nov.  11. — Lefroy,  CJ.— In  this  case,  which  has 
been  argued  before  the  court,  and  which  we  are  called 
upon  to  decide,  it  appears  to  me  that  it  will  be  more 
for  the  convenience  of  the  administration  of  justice  to 
decide  upon  the  abstract  point,  as  to  what,  in  every 
similar  case,  ought  to  be  the  course  pursued,  and  not 
to  confine  ourselves  to  what  might  be  the  decision  in 
this  particular  case.     Upon  the  question,  what  should 
be  done  in  this  particular  case,  I  never  entertained  the 
least'  doubt,  and,  in  the  way  the  Act  presented  itself 
to  me,  I  could  not  agree  to  the  course  which  had 
actually  been  taken.     It  affords,  however,  an  occasion, 
of  which  for  the  convenience  of  the  administration  of 
justice  in  like  cases  we  avail  ourselves,  to  state  what 
we  consider  to  be  the  law  with  respect  to  every  case 
of  this  sort     Upon  again  looking  into  the  Acts  and 
the  language  of  them,  although  there  are  repugnancies 
upon  the  face  of  the  Acts,  yet  I  confess  that,  altogether, 
it  appears  to  me,  that  their  language  affords  a  clear  and 
explict  direction  that  cases  of  this  sort  should  be  de- 
cided, from  the  first  to  the  last,  with  the  assistance  of 
the  court,  or  a  judge  representing  the  court,  and  that 
there  is  no  jurisdiction  given  to  the  council  to  decide 
these  cases  by  themselves.     In  the  first  place,  the 
proceeding  originates  in  a  petition  to  the  court,  and 
there  is  not  a  word  giving  to  the  council  a  right  to 
decide  alone.     It  is  a  most  remarkable  thing,  that 
the  right  to  decide  is  given  to  the  court,  or  a  judge, 
and  although,  by  implication,  it  might  be  supposed 
that  a  right  to  decide  was  given  to  the  council  by  the 
Act  saying  that  the  decision  of  the  council  might  be 
traversed  by  a  rate-payer,  that  would  be  but  an  impli- 
cation, and  the  Act  is  capable  of  another  construction. 
But  not  to  rest  too  much  on  that,  but  to  follow  up 
the  origin  of  the  proceeding,  which  is  by  a  petition  to 
the  court,  the  words  are  then  express,  that  the  matter 
shall  be  decided  not  by  the  council,  but  by  the  court 
or  a  judge,  and  upon  the  examination  and  hearing  of 
the  matter;   and  how  agreeably  to  any  notion  of 
justice,  should  it  be  devolved  upon  the  council  to 
decide,  when  they  have  not  the  power  to  administer 
an  oath,  and  when  no  oath  is  administered  to  them  in 
reference  to  the  exercise  of  their  jurisdiction,  if  they 
have  it,  npon  this  matter?     Everything,  therefore, 
from  the  first  to  the  last,  satisfies  me  that  an  appli- 
cation of  this  sort  can  only  be  disposed  of,  ab  initio, 
by  the  court,  with  the  council  in  place  of  the  grand 
jury,  both  together  forming  that  compound  jurisdiction 
which  is  best  calculated  for  deciding  a  case  which, 
almost  of  necessity,  involves,  not  merely  matter  of 
fact,  but  also  matter  of  law,  as  in  this  case,  the  ques  • 
tion,  what  constitutes  an  offence  of  this  sort,  namely,  a 
malicious  burning  or  inj  ury.     With  respect,  also,  to  the 
amount  of  compensation,  that  is  a  matter  which,  though 
the  council  might  be  more  competent  judges  of  it  than 
the  court,  affords  a  strong  argument  in  favour  of  the  de- 
cision, that  both  bodies,  the  court  and  the  council,  must 
be  concurrent  in  the  decision  of  the  case;  that  is,  that 
they  must  act  together;  that  the  council  are  to  have 
the  assistance  of  the  judge  upon  any  matter  of  law 
that  may  arise,  aud,  in  matters  of  fact,  are  to  assert 
the  jurisdiction  which  our  constitution  and  law  usually 
ascribe  to  the  jury,  which  formerly  belonged  to  the 
grand  jury,  and  Is  now  given  to  the  committee  of  the 
council     It  appears,  therefore,  to  me,  that  not  merely 
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this  case,  bat  every  case,  should  be,  in  the  first 
instance,  examinable  before  the  court,  with  the 
assistance  of  a  body  of  the  conucil,  consisting  of  at 
least  twenty  members.  I  have  stated  shortly  what 
occurs  to  me  on  the  case.  I  dare  say  we  shall  have 
other  views  expressed  upon  the  subject  by  the  other 
judges. 

O'Brien,  J. — The  Lord  Chief  Justice  has  stated 
his  opinion,  and  1  may  add  some  observations  to  those 
which  have  been  made  by  him.  There  certainly,  at 
first  appeared  to  be  a  great  deal  of  difficulty  as  to  the 
coarse  of  proceeding,  from  the  manner  in  which  the 
Act  of  Parliament  is  framed  with  regard  to  this  sub 
ject ;  and  it  seemed  to  me  that  its  framers  either  were 
incapable  of  understanding  the  matter  for  which  they 
were  legislating,  or  else  that  they  took  for  granted  that 
no  case  of  malicious  burning  would  ever  arise  in  the  city 
of  Dublin.  I  think,  however,  that  the  words  of  the 
statute,  when  carefully  considered,  are  sufficiently 
clear.  Until  the  year  1 840,  the  practice  prevailed 
of  dealing  with  presentments  for  malicious  injuries 
in  the  city  of  Dublin  in  the  same  manner  as  in  the 
other  counties  in  Ireland  previous  to  the  passing  of 
the  Grand  Jury  Act.  In  1840,  however,  the  ques- 
tion was  raided  before  this  court  in  the  case  of  In  re 
Millar  (2  Jebb  and  Symes,  271),  aud  the  court  there 
came  to  the  conclusion  that  the  Statute,  19  and  20 
G.  III.,  cap.  37,  did  not  apply  to  the  city  of  Dublin, 
and  disallowed  a  presentment  for  compensation  for 
a  malicious  burning  in  the  city  accordingly.  In 
consequence  of  that  the  Act  4  Vict,  cap.  10,  was 
passed.  I  need  not  call  attention  to  tbo  circumstance 
that  the  Grand  Jury  Act  of  6  and  7  Wm.  IV.. 
cap.  1 1 6,  introduced  a  totally  new  set  of  provisions 
for  the  counties  at  large,  but  the  Act  of  4  Vict, 
dealt  with  what  had  been  the  law  in  Ireland  previous 
to  the  Act  of  Wm.  IV.  It  recited  the  former  Acts 
of  Wm.  III.  and  Geo.  III.,  and  said  that  from  the 
passing  of  the  Act,  the  provisions  of  those  statutes 
shonld  be  extended  to  the  city  of  Dublin,  "  so  far  as 
relates  to  the  malicious  burning  of  houses,  barns, 
haggards,  corn,  or  other  articles  or  effects."  Now 
what  was  the  form  of  proceeding  laid  down  by  those 
former  Acts?  The  9  Wm.  III.  which  was  altered,  bnt 
only  in  some  immaterial  respects  by  the  1 9  &  20  G. 
III.,  established  the  form  of  procedure  to  be  as  follows. 
*'  That  in  all  eases  where  any  person  is  .  .  .  entitled 
to  recover  amends  or  satisfaction  for  any  loss  or 
damage  incurred  or  suffered,  .  .  •  such  person  shall 
or  may  pursue  his  remedy  for  recovery  of  such  satis- 
faction or  amends  at  the  next  assizes  to  be  held  in  the 
said  county  where  such  offence  was  committed,  before 
the  judge  or  judges  of  assize,  and  grand  jury  of  the 
said  county,  to  be  impanelled  and  sworn  at  the  said 
assises  in  the  method  following  (that  is  to  say),  the 
person  or  persons  so  robbed  shall,  at  the  said  assises, 
exhibit  and  deliver  to  the  said  judge  or  judges  of 
assises  his,  or  their,  petition,  therein  praying  such 
satisfaction,  and  shall  set  forth  in  such  petition  the 
time  and  place,  when  and  where  such  robbery  was 
committed,  or  other  injury  done  to  him  or  them  .  .  . 
and  the  said  matter  shall  thereupon  be  examined  by 
such  judge  or  judges  of  assizes  in  open  court,  in  the 
presence  of  such  grand  jury,  on  the  oath  of  the  party 
robbed  or  injured,  and  such  other  evidence  as  can  be 


prod  need  touching  the  said  facts  according  to  tbo 
nature  thereof;  and  the  said  grand  jury  shall  there- 
upon, and  are  hereby  required,  in  consideration  of  the 
said  matter  amongst  themselves,  to  make  such  pre- 
sentment touching  the  same,  and  of  such  sum  or  sums 
of  mouey  as  the  person  or  persons  So  robbed  or 
injured  by  such  offender  ought  to  have  or  receive  for 
such  loss,  injury,  or  damage  .  .  .  Provided  always, 
that  if  any  person  or  pereons  shall  find  him  or  them- 
selves aggrieved  by  any  presentment  to  be  made  in 
pursuance  of  this  or  the  former  Act,  such  person  or 
persons,  in  case  the  sum  presented  to  be  raised  do 
exceed  the  sum  of  five  pounds,  shall  or  may  at  the  said 
assizes  traverse  the  same;  which  traverse  shall  be  tried 
at  the  same  or  the  next  ensuing  assizes,  as  the  judge 
or  judges,  who  shall  allow  the  same,  shall  think  fit; 
and  if  on  such  traverse  the  issue  shall  be  found  for 
the  traverser  such  presentment  shall  be  discharged, 
and  if  the  issue  be  found  against  the  traverser,  he  or 
they  so  traversing,  shall  pay  to  the  person  or  persons 
on  whose  behalf  the  presentment  was  made  the  sum 
of  twenty  shillings  for  the  co*>ta  of  such  traverse, 
and  the  said  presentment  shall  thereupon  be  final 
and  conclusive  to  all  parties."  Now  nothing  can 
be  clearer  tliao  the  course  of  procedure  ftuder  that 
enactment.  The  petition  was  presented  to  the  judge, 
and  the  matter  was  considered  by  the  judge  and 
grand  jury  in  open  court.  The  grand  jury  were  to 
consider  what  compensation,  if  any,  the  party  was  to 
receive,  and  to  make  their  presentment  accordingly, 
and  they  would  do  that  with  the  benefit  of  the 
presence  of  the  judge,  aud  giving  the  attention  due  to 
snch  observations  as  he  should  make  for  their  guidance. 
If  the  grand  jury  disallowed  the  presentment,  there 
was  clearly  no  remedy  tor  the  party.  If  they  granted 
it,  the  rate-payers,  who  had  not  been  represented  at  that 
application  were  entitled  to  traverse  the  presentment. 
No  power  was  given  to  traverse  the  finding  if  it  was 
against  the  applicant  I  presume  the  intention  was 
that  if  he  failed  to  make  out  a  prima  facie  case 
before  the  judge  and  grand  jury,  he  was  to  be  com- 
pletely barred.  Now,  I  may  observe,  the  Grand  Jury 
Act  of  Wm.  IV.  remedied  that  apparent  anomaly,  by 
establishing  that  whereas  before  that  the  applicant 
had  no  remedy  in  the  case  of  the  disallowance  of  his 
application,  a  power  was  now  given  to  him  as  well 
as  to  the  rate-prayers  to  traverse  the  finding  of  the 
grand  jury.  If  the  application  was  granted  the  rate- 
payers might  traverse  as  before;  if  it  was  disallowed, 
the  applicant  had  the  power  of  having  the  matter 
re-investigated.  Now  the  statute  4  Vict,  cap.  10, 
deals  with  the  state  of  the  law  as  it  was  before  the 
passing  of  that  Act;  and  having  said  that  the  provi- 
sions of  the  Acts  recited  shall  extend  to  the  county  of 
the  city  of  Dublin,  it  goes  on  to  provide  for  the  form 
of  the  procedure,  and  the  manner  in  which  the  burning 
Acts  might  bo  carried  ont  in  the  city.  It  says,  "  that 
the  notices  directed  by  the  recited  Acts  to  be  given  by 
every  person  so  damnified,  or  shall  have  been  in  the 
county  of  the  said  city,  given  to  the  churchwardens  of 
the  parish  in  which  such  damage  shall  have  beei 
done,  or  any  of  them,  and  to  the  lord  mayor  of  the 
said  city,  or  to  the  secretary  of  the  grand  jury."  Bnt 
then  it  (roes  on :  •*  Provided  always,  and  be  it  enacted 
that  all  persons  who  may  have  suffered,  or  shall  suffer, 
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any  loss  or  damage  from  such  malicious  burning  as  in 
the  said  Acts,  or  any  of  them,  and  hereinafter  men- 
tioned, at  any  time  since  the  first  day  of  January, 
1841,  or  after  the  passing  of  this  Act,  shall  be 
entitled  to  receive  satisfaction  and  amends  for  snch 
injuries  within  the  county  of  the  city  of  Dublin, 
by  exhibiting  at  the  next  presenting  term,  in 
the  Court  of  Queen's  Bench,  after  the  offcuce  com- 
mitted, or,  after  the  passing  of  this  Act,  exhibit 
snch  petition  for  satisfaction  as  is  under  the  said  Act, 
and  the  Acts  therein  mentioned  required  to  be  exhi- 
bited to  the  judge  or  judges  of  assizes;  and  in  exa- 
mining, directing,  and  acting  on  such  petition,  the 
Court  of  Queen's  Bench  shall  have  and  exercise  the 
same  authority  as  under  the  said  Acts  is  given  to  the 
judge  or  judges  of  assize;  and  npon  any  such  peti- 
tion, such  examination  shall  be  made,  and  such  pre- 
sentment shall  also  be  made,  by  the  grand  jury  of  the 
said  county  of  the  city  of  Dublin,  and  in  such  manner 
as  by  the  said  Acts,  or  any  of  them,  was  required  to 
be  made  upon  any  petition  to  be  thereunder  presented 
at  any  assizes ;  and  a  traverse  of  any  such  present- 
ment may  be  made,  and  such  traverse  may  be  tried 
at  the  same,  or  the  next  ensuing  presenting  term,  in 
like  manner  as  any  traverse  might  be  made  under  the 
said  Act*,  or  any  of  them,  at  the  assizes  at  which 
any  such  presentment  might  be  had  thereunder,  or  as 
such  traverse  might  be  tried  at  the  same,  or  the  next 
ensuing  assizes,  provided  always,  that  any  sum  of 
money  so  presented  for  damages  (in  case  the  present- 
ment be  not  discharged  npon  such  traverse  as  afore- 
said) shall  be  levied  and  raised  off  the  said  county  of 
the  city  of  Dublin,  as  the  amount  of  any  other  pre- 
sentment for  the  said  county  of  the  city  of  Dublin  is 
or  may  be  now  levied"  Well,  now,  It  is  perfectly 
clear  what  the  course  of  proceeding  was.  The  conrt 
was  substituted  for  the  judge  at  the  assizes,  but  with 
that  exception,  and  the  exception  of  the  Act  pointiug 
oat  that  the  petition  was  to  be  exhibited  at  the  next 
presenting  term  after  the  offence,  the  form  of  pro- 
cedure is  similar  to  that  at  the  assizes,  and  I  should 
say  that  in  cases  under  this  Act,  as  in  cases  under 
the  former  ones  recited  in  it,  if  the  applicant's  claim 
was  rejected,  he  was  without  remedy;  on  the  con- 
trary, if  the  jury  granted  the  application,  the  rate- 
payers had  the  power  of  traversing.  Now,  that  being 
the  state  of  the  law  when  the  Dublin  Improvement 
Act  passed,  let  us  see  what  is  the  law  as  it  exists 
under  that  Act.  Mr.  Serjeant  Armstrong  as  I  un- 
derstand his  argument,  says,  that  if  the  applications 
for  compensation  are  not  within  the  provisions  of  the 
43rd  and  44th  sections  of  the  Improvement  Act,  nei 
ther  are  they  within  the  40th  and  41st  sections;  and 
inasmuch  as  by  section  40  the  functions  of  the  grand 
jury  were  determined,  the  result  would  be  that  there 
are  no  means  at  all  of  getting  compensation.  I  think 
there  is  no  foundation  for  that  argument.  The  40th 
section,  it  is  true,  abolishes  all  the  functions  of  the 
grand  jury  with  respect  to  fiscal  matters,  but  the  41st 
section  says,  '•  And  be  it  enacted  that  fiora  the  time 
aforesaid,  all  the  powers  theretofore  exercised  by  or 
vested  in  relation  to  the  presenting  and  levying  of  rates 
or  cesses  for  local  purposes  within  the  borough  of  Dub 
iin,  in  the  said  grand  jury  and  the  said  sessions  grand 
jury,  shall  be  transferred  to,  and  solely  exercised  by, 


the  council  of  the  said  borough,  aud  all  things  by  any 
Act  theretofore  in  force,  authorized  or  required  to  be 
done  by  the  said  grand  jury  of  the  county  of  the  city 
aforesaid,  and  by  the  said  sessions  grand  jury,  in  rela- 
tion to  the  said  fiscal  matters,  rated,  or  cesses,  shall, 
save  where  altered  by  this  Act,  be  done  by  the  said 
council.1'  Now,  it  is  impossible  to  conceive  words 
more  general  than  those.  Every  power  which  the 
grand  jury  had  in  relation  to  presentments  and  fiscal 
matters  was  transferred  to  the  town  couucil;  eveiy 
act  and  thiug  required  by  any  Act  in  force  to  be  done 
by  the  grand  jury,  was  required  to  be  done  by  the 
town  council.  It  is,  therefore,  impossible  to  couteud 
that  the  powers  exeicised  in  burning  petitions  were 
not,  by  the  41st  section,  transferred  to  the  council. 
Now,  what  were  those  powers?  Was  it  that  the 
grand  jury  should  investigate  these  matters  alone,  aud 
without  the  assistance  of  a  judge?  No;  the  grand 
jury  had  no  power  of  dealing  with  the  petitions  ex- 
cept as  pointed  out  by  the  old  statutes,  namely,  of 
having  them  investigated  before  them  with  the  judge 
in  conrt,  and  then  considering  them  by  themselves. 
That  power,  aud  that  alone,  was  transferred  to  the 
cjuncil.  Now,  let  us  see  whether  the42ud,  43rd,  aud 
44th  sections,  contain  auytbiug  else — whether  those 
sections  contain  any  expressions  which  might  be  con- 
strued to  give  to  t  te  town  council  the  power  for  which 
Sergeant  Armstrong  contends.  The  42nd  sectiou 
enacts  that  the  town  council  shall  appoint  a  time  once 
every  year,  to  receive  applications  for  all  things  au- 
thorized to  be  done  by  the  grand  jury  in  relation  to 
fiscal  matters,  and  that  sucn  applications  shall  be 
made  in  form  as  "  the  same  are  now  authorized  to  be 
made  in  cases  of  applications  for  presentments;  and 
immediately  after  the  day  so  fixed  for  receiving  snch 
applications,  the  couucil  shall  proceed  to  investigate 
such  applications,  and  decide  upon  them,  at  an  opeu 
mcetiug  of  the  said  council,  or  of  a  committee  thereof, 
authorized  in  that  behalf;"  and  then  the  43rd  and 
44th  sections  contain  provisions  for  scheduling  the 
applications,  aud  fiating  and  traversing  the  present- 
ments made.  But  was  the  authority  given  by  the 
42nd  section  to  receive  applications,  an  authority  to 
receive  applications  fir  a  matter  that,  by  the  former 
law,  could  only  be  applied  for  by  petition  to  the  Court 
of  Queen's  Beuch?  The  41st  section  substitutes  the 
town  council  for  the  graud  jury,  but  it  would  be 
straining  the  Act  to  hold  that  the  42nd  section  gave 
the  council  a  power  which  the  grand  jury  bad  not,  of 
entertaiuing  an  application,  which  should  be  made  by 
petition  to  the  Court  of  Queen's  Bench.  That,  in  my 
opinion,  leaves  the  matter  precisely  as  it  was  before, 
except  as  to  the  tribunal,  the  town  council  being  sub- 
stituted for  the  graud  jury,  aud  I  do  not  see  auy 
hardship  that  will  arise  from  holding  that  such  is  the 
state  of  the  law.  It  is  true  that,  according  to  this 
decision,  the  applicant  could  not,  in  my  opinion, 
sustain  an  application  in  the  nature  of  a  traverse 
in  case  the  town  council  before  a  judge  should  refuse 
his  original  application,  but  it  must  be  recollected  that 
that  was  a  state  of  things  which,  for  reasons  best 
known  to  themselves,  the  Legislature  allowed  to  exist 
all  over  Ireland  until  the  statute  6&1  VVm.  4,  c.  1 16. 
That  statute  *a.ueuded  the  law  with  respect  tocouuties 
at  large.     It   may  be  cpasidercd  that  the  law  a*  to 
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the  city  of  Dublin  is  in  an  anomalous  position,  and 
that  it  also  ought  to  be  amended,  and  I  would  sug- 
gest that  it  may  bo  well  that  the  council  should  con- 
sider whether  a  communication  ought  not  to  be  made 
with  the  law  officers  of  the  Crown,  with  the  view  of 
having  a  short  enactment  passed  to  put  an  end  to  the 
anomaly  which  exists  between  the  city  of  Dublin  and 
the  other  counties  in  Ireland.  The  law  is  anomalous, 
but  we  cannot  help  that,  and  I,  therefore,  am  of  opi- 
nion that  the  council  has  no  authority  to  entertain 
these  applications  without  the  assistance  of  the  court 
or  of  a  judge. 

Hates,  J. — It  would  appear  from  the  notice  of 
motion  which  was  served  in  this  case,  and  which  I 
hold,  that  the  court  was  moved  in  this  case  to  direct, 
that  a  jury  should  be  summoned  for  the  investigation 
of  the  matters  in  question.  Now  that  motion  was 
made  by  Serjeant  Armstrong  on  behalf  of  the  peti- 
tioners, but  it  was  very  early  met  by  a  question  from 
the  court  whether  Serjeant  Armstrong  could  produce 
any  precedent  of  this  court  directing  a  jury  to  be  sum- 
moned, the  statute  from  which  alone  the  court  has 
any  jurisdiction  in  the  matter  being  silent  upon  the 
subject.  Serjeant  Armstrong  candidly  replied  that 
he  could  not  produce  any  such  precedent;  and  I  think 
he  also  candidly  admitted  that  in  the. absence  of  such 
a  case  it  would  be  impossible  for  the  court  to  transfer 
the  authority  in  the  matter  from  one  tribunal  to  ano- 
ther, which  would  be  the  case  if  a  jury  were  sum- 
moned. Passing  by  that  matter  as  clearly  settled  we 
come  to  the  important  subject  which  was  broached 
under  the  general  words  of  the  notice,  "  or  for  such 
other  order  as  the  court  should  be  pleased  to  make.'9 
And  as  the  court  has  been  appealed  to  as  to  the  pro- 
per'course  of  practice  to  be  pursued  in  these  petitions 
we  come  to  consider  that  subject.  We  have  given 
the  matter  our  best  consideration  in  order  to  arrive  at 
the  true  construction  of  tho  two  statutes, — I  mean 
that  of  the  9  Wm.  III.,  aud  the  12  &  13  Vict.  My 
brother  O'Brien  has  gone  fully  into  the  statute  of  the 
9  Wm.  III.,  and  I  think  that  from  the  perusal  of 
that  statute  we  may  gather  two  or  three  thiugs.  First, 
that  the  Legislature  has  always  intended  that  the  con- 
sideration of  burning  petitions  was  to  be  treated  diffe- 
rently from  other  matters,  such  as  the  repairs  of  roads 
and  such  like  subjects ;  and  accordingly  that  a  special 
tribunal  should  be  constituted,  partly  for  matters  of 
law  and  partly  for  matters  of  fact.  The  judge  and 
the  grand  jury  are  to  meet  for  the  consideration  of 
the  question, — I  may  say  now  town  council  instead 
of  grand  jury*  The  judge  was  to  deal  with  matters 
of  law,  for  the  Legislature  seems  to  have  thought 
that  important  and  difficult  questions  might  arise  dau- 
gerous  to  entrust  to  the  grand  jury  unassisted.  Ques- 
tions might  arise,  for  instance,  as  to  malice,  as  to  the 
competency  of  witnesses,  as  to  what  was  legal  evidence 
and  what  not,  and  therefore  the  Legislature  established 
this  mixed  tribunal.  Things  are  in  that  condition 
when  the  statute  12  &  13  Vict,  is  passed.  See  now 
the  course  of  legislation  ad  >^tod  in  that  Act.  The 
authority  of  the  grand  jur/  is  nullified  in  fiscal  mat- 
ters by  the  40th  section.  The  4 1st  section  then  pro- 
ceeds to  confer  upon  the  to  vn  council  of  the  city  of 
Dublin  all  the  authorities  that  had  been  previously 
wielded  by  th>  grand  jury.     If  I  stop  here  what 


authority  has  the  council  to  entertain  these  burning 
petitions  by  itself?  The  authority  which  they  assume, 
or  have  assumed,  namely,  that  they  were  to  proceed 
as  in  the  case  of  road  petitions?  or  is  it  that  they 
are  to  attend  before  the  Court  of  Queen's  Bench  to 
hear  these  matters  investigated  in  the  presence  of  a 
judge  and  of  themselves,  and  afterwards,  upon  consi- 
deration of  the  matters,  to  deal  with  the  presentment 
as  they  should  think  right?  That,  and  that  alone,  is 
the  authority  given  to  them  by  the  Act;  and  there- 
fore it  appears  to  me  that  it  was  an  over  hasty  read- 
ing on  the  part  of  the  council  when  they  thought  they 
had  authority  to  deal  alone  with  this  case.  Another 
consideration  has  fortified  me  in  this  conclusion.  When 
tho  9  Wm.  III.  was  passed  it  speaks  of  a  petition 
to  the  judge  of  assize;  and  in  the  case  of  the  city  of 
Dublin  the  petition  under  the  statute  4  Vict  is  to  be 
presented  to  this  court.  What  machinery  is  provided 
by  the  statute  1 2  &  1 3  Vict,  for  bringing  the  peti- 
tion which  is  still  presented  in  the  court  over  to  the 
City  Hall?  None  whatsoever.  It  is  lodged  here 
with  the  clerk  of  the  crown,  and  there  is  no  legisla- 
tive authority  for  our  transferring  it  to  the  town  coun- 
cil. It  would  appear  that  in  some  cases  there  were 
applications  to  that  effect,  and  that  the  court  may 
have  made  an  order  directing  the  clerk  of  the  crown 
to  attend  the  council  with  these  petitions.  If  we  are 
right  in  our  conclusions  to-day,  probably  that  is  the 
last  order  which  ought  ever  to  have  been  made.  The 
court  will  itself  keep  the  petition,  and  will  entertain 
and  decide  the  matter  of  it.  Between  the  two  views 
therefore,  which  I  will  not  say  have  been  pressed — 
for  there  was  a  strange  unanimity  between  the  counsel 
on  both  sides  in  the  view  that  the  town  council  have 
authority  to  deal  with  these  petitions  by  themselves 
in  the  first  instance, — between  these  views  it  appears 
to  us  that  sound  law  calls  on  us  to  decide  that  the 
town  council  have  no  original  authority  to  entertain 
by  themselves  these  petitions,  but  are  in  the  first  in- 
stance to  appeaijbefore  the  judge  and  entertain  or  re- 
ject them  as  they  think  proper.  If  the  application 
should  be  rejected,  there,  it  would  appear,  would  be 
an  end  of  the  matter.  If  it  is  entertained,  as  it  is  a 
one-sided  application  before  them,  there  is  a  remedy 
provided  by  the  43rd  section,  which  in  general  terms 
declares  that  it  shall  be  lawful  for  auy  ratepayer  to 
traverse  any  presentment  made  by  the  council.  Thus 
it  appears  to  me  that  the  party  is  not  left  without  re- 
medy, and  that  he  may  now  have  a  full  discussion  of 
the  subject  before  the  town  council  under  the  guidance 
of  a  judge. 

Fitzgerald,  J. — My  opinion  may  be  expressed  in 
a  single  sentence, — that  the  Dublin  Improvement  Act 
has  no  further  effect  upon  the  procedure  in  burning 
petitions  than  to  substitute  the  town  council  for  the 
grand  jury.  In  all  other  respects  the  procedure  re- 
mains the  same;  that  is,  the  matter  of  the  petition  is 
to  be  iuvestigated  before  the  judge  and,  not  the  grand 
jury,  but  the  town  council.  It  is  necessary  to  come 
to  that  conclusion,  for  otherwise  on  looking  to  the  12 
&  13  Vict,  we  shall  find  that  a  number  of  cases  would 
be  outside  the  law ;  that  is,  if  the  law  was  that  there 
was  to  be  a  preliminary  investigation  before  the  coun- 
cil sitting  by  itself,  as  has  been  done  in  this  case. 
Under  the  4th  Vict.  c.  10,  tho  petition  must  be  pre- 
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sented  and  disposed  of  by  the  Court  of  Queen's  Bench 
at  the  next  presentment  term,  and  if  not  then  the  ju- 
risdiction of  the  court  is  haired.  If  what  Serjeant 
Armstrong  contends  for  is  right,  that  there  should  bo 
a  preliminary  investigation  by  the  council,  there  would 
be  a  class  of  cases  unprovided  for.  The  council  sits 
but  once  a  year,  some  time  in  October.  If  any  case 
arose  after  the  conncil  sat,  the  preliminary  investiga- 
tion could  not  take  place;  and  yet,  as  Michaelmas  is 
the  presenting  term  in  this  court,  the  petition  should 
be  presented  and  disposed  of  in  that  term ;  so  there 
is  a  class  of  cases  which,  if  a  preliminary  investiga- 
tion was  necessary,  could  not  be  disposed  of.  I 
merely  wish  by  this  to  illustrate  the  case.  I  concur 
in  the  judgment  of  the  court,  and  I  agree  with  the 
observations  which  have  fallen  from  my  brother  O'Brien 
that  this  is  a  case  in  which  an  alteration  of  the  law  is 
necessary.  I  think  the  council  ought  to  have  the 
power  to  have  a  preliminary  investigation,  and  also, 
as  road  sessions  have,  to  administer  an  oath  to  wit- 
nesses, and  that  they  should  perform  their  own  duties 
under  the  sanction  of  an  oath. 

In  accordance  with  this  decision  the  matter  was  on 
a  subsequent  day  investigated  before  the  town 
council  and  Fitzgerald,  J.,  when  the  applica- 
tion for  compensation  was  rejected. 


Fayle  v.  The  Kingstown  Waterworks  Company. 
Nov.  5—6. 

Substitution  of  service — Dissolved  Company — The 
Kingstown  Waterworks  Act,  1861 — The  Dublin 
Corporation  Watertoorks  Act,  1861. 

The  Court  will  not  direct  a  substitution  of  service  of 
a  writ  of  summons  and  plaint  issued  against  a  dis- 
solved company,  upon  Hie  secretary  of  that  dissolved 
company. 

This  was  a  motion  to  make  absolute  a  conditional 
order  obtained  by  the  plaintiff  on  the  1 1th  June  last. 
The  action  was  one  brought  by  the  plaintiff  against 
the  Kingstown  Waterworks  Company.  The  first 
paragraph  of  the  summons  and  plaint  averred,  that 
before  the  application  to  Parliament  for  the  purpose 
of  obtaining  the  Act  under  which  the  defendants  were 
established  and  incorporated  as  a  company,  the  plain- 
tiff executed  a  certain  indenture,  dated  the  5th  De- 
cember, 1858,  being  the  subscribers9  agreement  or 
subscription  contract,  executed  in  respect  of  the  said 
undertaking,  whereby  the  plaintiff,  amongst  others, 
covenanted  and  agreed  with  William  Bell  and  Robert 
Raymond,  their  executors  and  administrators,  that  he 
did  thereby  subscribe  the  sum  set  opposite  to  his 
name  in  the  schedule  thereto,  for  the  purpose  of 
establishing  and  incorporating  a  company  to  be  called 
the  Kingstown  Waterworks  Company,  and  for  the 
purpose  of  enabling  such  company  to  make  and  main- 
tain waterworks  with  all  proper  works  and  conve- 
niences connected  therewith,  for  the  purpose  of  sup- 
plying with  water  the  towns  of  Kingstown,  Monkstown, 
Dalkey,  Bullock,  and  Glasthule,  and  also  for  the 
purpose  of  applying  to  Parliament  for,  and  endeavour- 


ing to  obtain  an  Act  for  establishing  and  incorporating 
such  company;  and  the  plaintiff  amongst  others,  did 
thereby  covenant  with  the  said  William  Bell  and 
Robert  Raymond,  their  executors  and  administrators, 
that  he,  his  executors  and  administrators  should,  and 
would,  pay,  or  cause  to  be  paid,  the  full  amount 
subscribed  by  him,  or  such  part  thereof  as  should  not 
have  been  paid  at  the  time  of  his  execution  of  the 
said  indenture,  in  such  sums,  and  at  such  place  or 
places,  and  at  such  time  or  times,  as  should  be 
required  or  appointed  by  the  provisional  committee 
until  the  passing  of  the  said  Act;  and  after  the 
passing  thereof,  as  should  be  required  or  directed 
by  the  said  Act,  or  as  the  directors  or  others 
authorised  by  the  said  Act,  shonld  lawfully  direct 
or  appoint,  and  the  plaintiff  said  that  it  was  by 
the  said  indenture  declared  and  agreed  upon,  that  the 
said  William  Bell  and  Robert  Raymond,  their  execu- 
tors or  administrators,  should  be  trustees  of  the  cove- 
nants before  stated,  for  the  purposes  and  in  further- 
ance of  the  said  undertaking,  and  the  plaintiff  said  he 
did  sign  his  name  and  affix  his  seal  to  the  said  inden- 
ture on  the  22nd  of  December,  1 858 ;  and  the  amount 
of  subscription  so  set  opposite  his  name,  and  which 
he  so  became  liable  to  pay  as  aforesaid,  was  £150; 
and  that  an  application  was  made  to  Parliament  for 
the  purpose  of  establishing  and  incorporating  the  said 
company,  in  support  of  which  said  application  the 
said  indenture  or  subscription  contract  so  signed  by 
the  plaintiff,  as  aforesaid,  was  deposited  in  the  private 
Bill  Office,  and  the  plaintiff  said  that  afterwards,  in 
pursuance  of  such  application,  in  the  22nd  Vict.,  an 
Act  was  passed  having  the  short  title  of  "  The  Kings- 
town Waterworks  Act,  1859,"  by  the  5th  section 
whereof  it  was  enacted,  that  the  persons  therein 
named,  and  all  other  persons  and  corporations  who 
had  already  subscribed,  or  should  thereafter  subscribe 
to  the  said  undertaking  thereby  authorised,  their 
executors,  administrators,  successors,  and  assigns 
respectively,  should  be,  and  they  were  thereby,  united 
and  incorporated  into  a  company  by,  and  under  the 
name  of  The  Kingstown  Waterworks  Company  for 
the  purpose  of  supplying  with  water  the  inhabitants 
of  the  towns  of  Kingstown,  Monkstown,  Dalkey, 
Bullock,  Glasthule,  and  the  neighbourhood  thereof,  in 
the  county  of  Dublin ;  and  it  was  thereby  further 
enacted,  that  the  capital  of  company  should  be 
£32,000,  divided  into  6,400  shares  of  £5  each,  and 
the  plaintiff  said  that  the  provisions  of  the  Companies' 
Clauses9  Consolidation  Act,  1 845,  the  Lands  Clauses' 
Consolidation  Act,  1 845,  and  the  Waterworks  Clauses' 
Act,  were  incorporated  with  the  before  mentioned 
Kingstown  Waterworks  Act,  1859,  under  which  said 
last  mentioned  act,  the  defendants  were  incorporated, 
and  that  said  undortaking  was  proceeded  with,  but  no 
expenditure  of  moneys  was  made  in  the  laying  down 
of  pipes  or  purchase  of  lands ;  and  the  plaintiff  said 
that  he,  previous  to  the  passing  of  the  said  last  men- 
tioned Act,  had  subscribed,  in  manner  aforesaid,  to 
the  extent  of  thirty  shares  to  the  undertaking  by  the 
said  last  mentioned  Act  authorised,  and  ail  things 
having  happened  or  been  done,  and  all  times  having 
elapsed  which  were  necessary  to  entitle  him  to  call 
upon  the  defendants  to  enter  the  name  and  addition 
of  him  the  plaintiff  in  the  register  of  shareholders,  as 
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a  shareholder,  io  respect  of  the  said  thirty  shares,  he. 
the  said  plaintiff,  after  the  passing  of  the  said  Kings- 
town Waterworks  Act,  1859,  and  before  the  com- 
roencenett  of  this  action,  to  wit,  on  the  3 1st  of 
January,  1 860,  did  request  of  the  defendants  to  cause 
the  name  and  addition  of  him  the  plaintiff  to  be  so 
entered  on  the  register  of  shareholders  as  the  person 
entitled  to  the  said  shares,  together  withthe  said  number 
of  shares  to  which  he  was  so  entitled ;  jet  the  said 
defendants,  well  knowing  the  premises,  and  intending 
to  injure  the  plaintiff  in  that  behalf,  in  utter  disregard 
of  the  statutes,  and  of  their  duty  in  that  behalf,  had 
hitherto  wholly  neglected  and  refused,  and  still  did  so 
neglect  and  refuse  to  cause  to  be  entered  in  the  said 
register  of  shareholders,  the  name  and  addition  of  the 
plaintiff,  as  the  person  entitled  to  said  shares,  or  any 
of  them,  pursuant  to  the  said  section  of  said  last  men- 
tioned statute,  whereby  the  plaintiff  had  been  pre- 
vented from  realizing,  and  converting  into  money,  and 
obtaining  the  proceeds  thereof,  to  and  for  his  own  bene- 
fit ;  and  the  plaintiff  was  personally  interested  in  the  ful- 
filment by  the  defendants  of  the  duty  aforesaid,  and  in 
having  his  name  and  addition  so  entered  as  aforesaid, 
and  sustained,  and  might  sustain,  damage  by  the  non- 
fulfiment  by  the  defendants  of  their  said  duty  to  so 
enter  his  name  and  addition  as  aforesaid,  and  fulfil- 
ment of  the  said  duty  by  the  defendants  had  been 
demanded  by  the  plaintiff,  and  all  conditions  had  been 
fulfilled,  and  all  things  had  happened,  and  times 
elapsed  necessary  to  entitle  the  plaintiff  to  the  perfor- 
mance of  said  duty  and  to  claim  a  writ  of  mandamus  in 
that  behalf.  The  second  and  third  paragraphs  varied 
the  same  facts;  the  third  paragraph  claimed  i200 
damages,  and  the  summons  and  plaint  ended  by  pray- 
ing judgment  for  the  £200,  and  as  a  separate  prayer  in 
respect  of  each  of  the  paragraphs  the  plaintiff  claimed 
a  writ  of  mandamus  commanding  the  defendants  to 
enter  the  name  and  addition  of  the  plaintiff  in  the 
register  of  the  shareholders  of  said  company  as  a 
shareholder,  in  respect  of  the  said  shares  respectively. 
On  the  1 1  th  June  last,  the  plaintiff  obtained  a  condi- 
tional order  to  substitute  service  of  the  writ  upon 
"  R.  D.  Kane,  who  was  the  attorney,  and  also  a 
director  of  the  said  company,"  and  on  "  Thomas  H. 
Kane,  who  was  appointed  secretary  to  the  said  com- 
pany." He  now  applied  to  have  that  order  made 
absolute.  From  the  affidavits  made,  as  w,  11  for  the 
purposes  of  the  first  as  for  those  of  the  present 
motion,  it  appeared  that  the  plaintiff  bad  sigued  the 
subscription  contract  as  stated  in  the  summons  and 
plaint,  but  that  when  doing  so  he  had  obtained  from 
Mr.  R.  D.  Kane  a  written  indemnity  to  protect  him 
from  liability,  and  that  in  fact  he  had  not  paid  any 
money  towards  the  undertaking;  that  the  Kingstown 
Waterworks  Company  had  obtained  their  Act  in 
April,  1859;  that  in  the  session  of  1861  it  became 
necessary  to  make  another  application  to  Parliament 
for  an  increase  of  the  company's  powers,  and  that 
during  the  progress  of  said  bill  through  Parliament, 
an  agreement  was  entered  into  between  the  corpora- 
tion for  supplying  the  city  of  Dublin  with  water,  and 
the  Kingstown  Waterworks  Company  for  the  purchase 
of  the  undertaking  of  the  latter  company,  and  that  a 
clause  was  introduced  into  the  Kingstown  Water- 
works Company's  Act,  18  31,  as  well  as  into  that  of 


the  Corporation  of  Dublin,  enabling  them  to  carry  ont 
that  agreement,  if  it  should  be  approved  of  by  the 
proprietors  of  the  company ;  that  a  meeting  was  duly 
called  and  the  agreement  approved  of;  that  on  the 
20th  January,  1862,  a  conveyance  of  the  undertaking 
of  the  Kingstown  Waterworks  Company  was  duly 
executed  nuder  their  common  seal  to  the  corpora- 
tion of  the  city  of  Dublin,  pursuant  to  the  provi- 
sions of  section  20  of  the  Kingstown  Waterworks 
Act,  1861,  and  the  74th  section  of  the  Dublin 
Corporation  Waterworks  Act,  *i  86 1,  whereupon  the 
Kingstown  Waterworks  Company  became  dissolved 
and  ceased  to  exist,  pursuant  to  the  21st  section  of 
the  Kingstown  Waterworks  Act,  1861.  That  deed 
was  duly  registered.  The  purchase  money  for  this 
sale  of  the  undertaking  of  the  Kingstown  Waterworks 
Company  amounted  to  £5,850* 

•  The  following  are  the  sections  of  the  Kingstown  Water- 
works Act,  1861  (St.  2i  and  25  Vict.  cap.  cv.),  which 
were  referred  to  in  the  course  of  the  argument  The  Act 
received  the  royal  assent  on  the  28th  June,  1861. 

Section  20. — The  company  may,  if  they  think  fit,  with 
the  consent  of  three-fifths  of  the  votes  of  the  proprietors 
thereof  present,  in  person  or  by  proxy,  at  any  general 
meeting  specially  convened  for  the  purpose,  sell  to  the 
Corporation  of  the  c»ty  of  Dublin,  and  the  said  corpora- 
tion may  purchase  and  acquire  at  such  price  and  on  such 
terms  and  conditions  as  shall  be  mutually  agreed  upon 
between  the  company  and  the  said  corporation,  all  the 
undertaking,  rights,  powers,  easements,  lands,  heredita- 
ments, pipes,  mains,  reservoirs,  and  all  the  property,  of 
whatever  kind,  and  all  the  powers  and  authorities  vested 
in  the  company  under,  and  by  virtue  of,  the  recited 
act  and  this  act ;  and  such  sale  or  transfer  shall  be  upon  a 
deed  or  instrument  duly  stamped,  and  be  undw  the  respec- 
tive common  seals  of  the  company  and  of  the  said  cor- 
poration. 

Section  21.— Upon  the  due  execution  and  delivery  of 
such  deed  or  instrument  as  aforesaid,  all  the  powers, 
rights,  privileges,  property,  and  liabilities  of  whatever 
kind,  held,  enjoyed,  or  possessed  by  the  company,  or  to 
which  the  company  may  be  subject,  shall  thereupon  be  | 
vested  in,  and  transferred  to  the  said  corporation,  as  folly 
and  effectually,  to  all  intents  and  purposes,  as  if  t be  said 
corporation  had  been  named  in  the  recited  a;t  and  this  | 
act  instead  of  the  company,  and  thereupon  the  company 
shall  be  dissolved  and  cease  to  exist. 

Section  22— The  receipt,  in  writing,  of  three  of  the 
directors,  for  the  time  being,  of  the  company,  for  the 
purchase  money  agreed  to  be  paid  for  the  company's  pro- 
perty, effects,  rights,  and  authorities  shaU  be  an  effectual 
discharge  to  the  said  corporation  for  the  sum  in  any  such 
receipt  expressed  or  acknowledged  to  be  received;  and  the 
said  corporation  shall  not  be  obliged  or  concerned  to  see 
to  the  distribution  of  such  purchase  money,  or  of  any  money 
which  may  be  paid  by  them  to  the  said  directors  of  the 
company  among  the  proprietors  or  shareholders  of  the 
company  or  be  otherwise  answerable  or  accountable  for 
any  loss  or  misapplication,  or  non-application  thereof,  or 
any  part  thereof. 

Section  23  — The  directors  of  the  company  for  the  time 
being  shall  stand  possessed  of  the  moneys  to  arise  from  the 
sale  of  their  undertaking  upon  trust,  after  paying  and  dis- 
charging all  debts,  engagements,  and  pecuniary  and  other 
liabilities  for  which  the  company  shall  be  liable,  to  divide 
the  residue  of  such  moneys  between  or  smoug  the  several 
persons  who  at  the  time  of  the  payment  thereof  shall  be 
proprietors  of  shares  in  the  capital  of  the  company,  their 
executors,  administrators,  or  assigns. 

The  following  sections  of  the  Dublin  Corporation  Water- 
works  Act,  186 1  (24  &  26  Vict.  c.  clxxii  )  were  referred  to* 
The  act  received  the  royal  assent  on  the  22nd  of  July,  168 1 . 

Section  74.— It  shall  be  lawful  for  the  corporation,  if 
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Heron,  Q.C.  (with  him  P.  Martin),  for  the 
plaintiff. — The  service  which  we  seek  to  have  deemed  , 
good  would  be  sufficient  in  the  case  of  a  company 
carrying  on  business.  In  Gashell  r.  Chambers,  '> 
(26  Bear.  252),  service  of  the  bill  upon  the  late 
chairman  and  the  secretary  of  a  company  which  had 
practically  ceased  to  exist,  was  deemed  good  service 
on  the  company.  He  also  cited  Nixon  v.  Brown- 
low  (2  Hurls,  and  Norm.  455);  The  Thames  Tunnel 
Company  r.  Sheldon  (6  B.  and  Cr.  841);  The  Gds. 
of  Woodbridgs  Union  v.  The  Gds.  of  Colneis  (13  Q. 
B.  269).  [Fttzgerald,  J.— If  this  is  an  existing  com- 
pany yon  require  no  order  to  substitute  service,  for  yon 
cm  serve  the  secretary  under  the  Common  Law  Pro- 
cedure Act  If  it  is  a  non-existing  company  yon 
require  some  authority  to  show  that  we  can  make  an 
order  in  such  a  case.] 

Whiteside,  Q.C.  (with  him  Ferguson,  Q.C.  and 
Sheklcton),  for  the  Messrs.  Kane,  against  making  the 
conditional  order  absolute. — The  Kingstown  Cora- 

they  think  fit,  to  acquire  and  purchase  the  undertaking  of 
the  Kingstown  Waterworks  Company,  incorporated  under 
the  provisions  of  "The  Kingstown  Waterworks  Act, 
1859,"  and  for  that  company,  if  it  think  tit,  to  sell  and 
convey  to  the  corporation,  at  each  price  and  on  such 
terms  and  conditions  as  shall  be  mutually  agreed  upon 
by  the  said  company  and  the  corporation,  all  the  under- 
taking, rights,  powers,  easements,  lands,  hereditaments, 
pipes,  mains,  reservoirs,  and  all  the  property  of  whatsoever 
kind,  and  all  the  powers  and  authorities  vested  in.  or 
which  may  be  vested  by  any  act  of  the  present  session  of 
parliament  in  the  Kingstown  Waterworks  Company ;  and 
such  sale  or  transfer  shall  be  upon  a  deed  or  instrument 
duly  stamped,  and  be  under  the  respective  common  seals  of 
the  said  company  and  of  the  corporation ;  provided  always 
that  the  corporation  shall  not,  without  the  previous  consent 
of  the  said  company,  supply  water  within  the  limits  of  the 
■aid  "  Kingstown  Waterworks  Act,  J  659." 

Section  75. — Upon  the  due  execution  of  such  deed  or 
instrument  as  aforesaid,  subject  to  the  provisions  of  this 
act,  all  the  powers,  rights,  privileges,  and  property  of 
whatever  kind,  held,  enjoyed,  or'possessed  by  the  Kings- 
town Waterworks  Company  shall  be  vested  in  the  said 
corporation  as  fuUy  and  effectually  to  all  intents  and  pur- 
poses as  If  the  said  corporation  had  been  named  in  the 
Kingstown  Waterworks  Company's  Act,  «•  Acts,  instead 
of  the  said  Kingstown  Waterworks  Company. 

Section  76 — The  receipt,  in  writing,  of  three  of  the 
directors,  for  the  time  being,  of  the  Kingstown  Water- 
works Company  for  the  purchase  money  agreed  to  be 
paid  for  the  purchase  of  the  Kingstown  Waterworks  Com- 
pany's property,  effects,  rights,  and  authorities,  shall  bean 
effectual  discharge  to  the  corporation  for  the  sum  which  in 
any  such  receipt  shall  be  expressed  or  acknowledged  to  be 
received;  and  subject,  as  aforesaid,  the  corporation  shall  not 
be  obliged,  or  concerned,  to  see  to  the  distribution  of  such 
purchase  money,  or  of  any  money  which  may  be  paid  by 
them  to  the  directors  of  the  said  Kingstown  Waterworks 
Company,  or  among  the  proprietors  or  shareholders  of  the 
said  company,  or  be  otherwise  answerable  or  accountable 
for  any  loss  or  misapplication,  or  non-application  thereof, 
or  any  part  thereof. 

8ection  77 The  directors  of    the    said   Kingstown 

Waterworks  Company,  for  the  time  being,  shaU  stand 
possessed  of  the  moneys  to  arise  from  the  sale  of  their 
undertaking  upon  trust,  after  paying  and  discharging  aU 
debts,  engagements,  and  pecuniary,  and  other  liabilities 
for  which  the  company  shall  be  liable,  to  divide  the  residue 
of  sueh  moneys  between  or  among  the  several  persons 
who,  at  the  the  time  of  the  payment  thereof  shall  be  pro- 
prietors of  snares  in  the  capital  of  the  companv,  their 
executors,  administrators,  or  assigns. 


pany,  by  the  terms  of  the  statute,  stands  dissolved  by 
the  execution  of  the  conveyance  to  the  Dublin  Corpo- 
ration. The  case  cited  from  Beavan  does  not  apply, 
for  there  the  company  was  not  dissolved.  Grant  on 
Corporations,  p.  1303  states  the  mode  of  dissolution  of 
corporations  and  the  effect  of  that  dissolution. 

P.  Martin  in  reply. — The  porchase  of  the  under- 
taking by  the  Dublin  Corporation  was  made  under 
the  Dublin  Corporation  Waterworks  Aet  which  says 
nothing  about  any  transfer  of  the  liabilities  of  the 
company  to  the  corporation.  Accordingly,  the  lia- 
bilities of  the  company  did  not  pass,  and  it  must  be 
held  to  be  in  existence  for  the  purpose  of  meeting  the 
liabilities  of  creditors,  and  tho  plaintiff  is  a  creditor  in 
respect  of  the  damages  which  he  claims.  The  legis- 
lature had  it  not  in  its  contemplation  that  the  rights  of 
creditors  should  be  interfered  with.  To  refuse  this 
motion  will  virtually  be  to  declare  that  the  liabilities 
of  the  company  are  cast  upon  the  corporation. 

Lefrot,  C.  J. — We  are  all  of  opinion  against 
making  this  order  absolute.  We  may,  perhaps,  have 
arrived  at  that  opinion  for  different  reasons;  but  I 
should  My  for  myself  that  the  application  appears  to 
me  to  be  the  most  anomalous  one  that  I  could 
imagine.  In  the  learned  and  able  argument  of  tho 
counsel  whom  we  have  last  heard,  it  was  attempted  to 
prove  that  this  company  is  still  a  subsisting  one. 
Well,  if  it  be  so,  there  is  a  legislative  provision  to 
enable  the  plaintiff  to  proceed  agaiust  it  as  a  subsisting 
company.  It  is  not  pretended  that  the  motion  in  that 
case  can  be  sustained  on  the  ground  that  there  is  not 
a  sccretaiy;  on  the  contrary,  the  plaintiff  baa  dis- 
covered who  the  secretary  is,  and  he  desires  to  substi- 
tute service  upon  him  as  for  a  dissolved  company, 
arguing  further,  that  he  can  set  the  company  up  as  an 
existing  one  for  the  purposes  of  the  suit,  after  the 
substitution  of  service  has  been  had  as  if  the  company 
was  dissolved.  It  appears,  therefore,  to  me  a  most 
anomalous  proceeding  to  make  an  order  on  the  ground 
of  the  company  being  a  dissolved  one,  in  order  to  set 
it  up  as  a  subsisting  company,  so  as  to  enable  tho 
plaintiff  to  sue  it  as  subsisting.  I,  therefore,  cannot 
think  that  the  order  ought  to  be  made.  There  are  other 
gronnds  against  making  an  experimental  order  of  this 
kind.  Here  is  a  person  coming  before  us,  who  merely 
went  through  the  form  of  having  his  name  inserted  as 
a  shareholder,  getting  an  indemnity  at  the  same  time 
to  secure  him  against  ever  being  called  upon  to  ad- 
vance any  money,  or  to  contribute  in  auy  way  to  the 
company,  and  this  person,  if  he  is  a  bond  fide  member, 
fc  bound  by  the  act  of  the  company;  if  he  is  not,  are 
we  to  make  this  experimental  order  in  his  favour? 
I  cannot  understand  the  case  at  all  in  any  view  that 
we  may  take  of  it 

O'Brien,  J. — In  my  opinion  also,  the  application 
ought  to  be  refused.  We  are  told  that  we  ueed  not 
now  decide  the  point  whether  this  company  is  still  a 
subsisting  one,  but  that  if  we  grant  the  application, 
the  point  may  be  raised  and  decided  afterwards.  I 
confers  I  think  there  would  be  considerable  difficulty 
in  that.  If  we  made  the  order  now,  on  the  suppose 
tion  that  the  company  was  au  existing  one,  it  would 
be  very  difficult  for  us  to  treat  the  same  company 
hereafter  as  not  existing.  With  respect  to  the  other 
question,  it  appears  to  me  to  be  difficult  for  Mr. 
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Martin's  client  to  contend  that  he  is  not  affected  by 
the  provisions  of  the  Act  of  1861,  which  declares,  that 
upon  certain  conditions  being  performed,  the  company 
shall  stand  dissolved.  Everything  required  to  be 
done  by  the  statute  has  been  done,  and  it  is  declared 
that  on  the  execution  of  those  acts,  the  company  shall 
be  dissolved.  Without  going  into  the  general  prin- 
ciple, that  strangers  are  not  bound  by  an  act  to  which 
they  are  not  parties,  I  would  ask,  can  it  l>e  said  that 
Mr.  Martin's  client  stands  here  in  the  position  of  a 
stranger  to  the  transaction?  Why,  the  mandamus 
which  he  asks  for,  and  the  damages  which  be  seeks, 
are  asked  for,  and  sought  by  him  in  the  character  of  a 
shareholder  in  this  company.  I  refer  to  this,  but  it  is 
sufficient  to  say  that  everything  required  by  the  Act 
has  been  done.  The  deed  not  only  recites  the  A^t, 
but  purports  to  be  made  in  pursuance  of  that  Act  and  of 
the  other  Act,  and  to  those  who  are  bound  by  the  Act 
it  is  not  open  to  say  that  the  company  is  not  dissolved. 
I  have  the  less  regret  in  coming  to  the  conclusion  at 
which  1  have  arrived,  because  if  the  plaintiff  has  the 
right  which  he  claims,  he  has  a  clear  remedy  against 
the  individual  directors  in  the  Court  of  Chancery. 

Hates,  J. — This  is  a  motion  to  make  absolute  a 
conditional  order,  obtained  on  the   11th  June  last. 
(His  lordship  read  the  conditional  order.)    Now  this 
is  an  application  which  rests  a  good  deal  upon  the 
construction  of  the   Common   Law  Procedure   Act 
rather  than  upon  the  considerations  which  have  been 
chiefly  presented  to  ns  ou  the  two  Acts  of  1 861.     The 
83rd  section  of  the  Common  Law  Procedure  Act  of 
1853  says,  that  service  of  any  writ  of  summons  and 
plaint,  issued  against  a  corporation  aggregate,  may  be 
effected  by  delivery  of  a  copy  of  the  writ  to  the 
secretary  of  the  corporation.     That,  of  course,  pre- 
sumes that  there  is  a  living  secretary,  and  a  living  and 
existing  corporation.     Then  the  34th  section  provides 
for  a  substitution  of  the  service  under  particular 
circumstances.     It  would  appear  that  it  was  under  this 
latter  section  that  the  plaintiff  in  the  present  case 
came  here.     In  considering  this  question,  the  plaintiff 
ought  to  be  able  to  tell  the  court  distinctly,  whether 
he  says  that  for  his  purposes,  this  corporation  is  to  be 
treated  as  an  existing  or  as  a  defunct  corporation.     I 
have  yet  to  learn  which  he  says  it  is.     But,  to  save 
him  the  trouble  of  answering  the  question,  let  ns  take 
it  in  both  ways.     Assuming  it  to  be  an  existing  corpo- 
rat:on  for  his  purposes,  then  the  short  answer  to  his 
application  is  the  33rd  section  of  the  Common  Law 
Procedure   Act.     Serve  the  gentleman   who,   it   is 
represented  here,  "  was  appointed  secretary,"  and  then 
you  will  have  served  the  company.     It  will  be  a  good 
service  if  the  company  is  existing;  but  if  the  com- 
pany is  not  existing,  it  would  appear  to  me  to  be  out 
of  the  scope  of  the  statute  altogether,  for  I  think  the 
statute  speaks  only  of  existing  corporations.     A  good  ; 
deal  was  sit  id  about  the  unreasonableness  of  the  thing.  > 
It  does  not,  I  confess,  when  I  look  at  these  Acts,  ap-  . 
pear  to  me  to  be  such  a  frightful  thing.     The  Kings-  ; 
town  Waterworks  Company's  Act  enables  the  com-  j 
pany  to  sell  everything  to  the  Dublin  Corporation, 
aud  to  transfer  to  it  all  its  liabilities,  and  on  that 
being  done,  it  provides  that  the  company  shall  be  dis- 
solved.     Then  the  corporation  gets  an  Act  passed, 
under  which  it  is  not  to  take  the  liabilities,  but  u  to  buy 


up  the  concerns  of  the  company  and  have  the  money 
invested  to  answer  the  liabilities,  and  then,  also,  when 
the  deed  is  executed  the  company  is  to  be  dissolved. 
If  the  company  is  dissolved  to  all  inteuts,  let  the 
parties  who  may  have  claims  go  against  the  fund  which 
is  invested;  if  it  is  existing,  let  the  plaintiff  treat  it 
as  an  existing  company,  and  serve  it  in  the  manner 
pointed  out  by  the  33rd  sectiou  of  the  Common  Law 
Procedure  Act  If  it  is  not  existing,  I  say  the  case 
is  beyond  the  scope  of  the  Act. 

Fitzgerald,  J. — I  concur  in  the  judgment  of  the 
court.     The  plaintiff  in  this  case  is  suing  for  a  manda- 
mus— for  I  look  upon  it  that  the  damages  are  of 
little  consequence,  and  the  suit   is    mainly   for   a 
mandamus — to  compel  this  company,  as  an  existing 
company,  to   register  him  as  a  shareholder.     The 
difficulty  which  I  have  felt,  arises  upon  the  21st  sec- 
tion of  the  Kingstown  Waterworks  Act.     It  appears 
to  me  that  the  point  which  has  been  so  much  argued, 
namely,  whether  the  liabilities  of  the  company  were 
not  transferred  to  the  corporation,  is  entirely  beside 
the  ca  e,     I  should,  indeed,  be  very  slow  to  hold  that, 
whether  by   a  statutable  contract,   the  corporation 
became  snbject  to  the  liabilities  of  the  company,  as 
between  themselves  and  the  company  or  not,  this 
statutable  contract  would  affect  the  rights  of  third 
parties.     I  should  be  slow  to  hold  that,  if  the  effect 
of  the  contract  was  to  make  the  corporation  liable, 
that  could  affect  the  rights  of  a  third  party,  for  his 
right  is  to  go  against  the  property  of  the  company, 
and  if  that  is  not  sufficient,  then  against  the  shareholders 
themselves;  he  has  a  right  to  have  calls  made,  if 
necessary,   to    have    his  demand .  satisfied ;    but   it 
becomes  a  different  question  if  the  party  is  one  who 
now  says  he  is  himself  a  member  of  the  company.     I 
find  that  the  present  plaintiff,  being  one  of  those  who  had 
signed  the  subscription  contract,  became  a  member  of 
tbe  company,  and  if  his  rights  are  affected  by  his  not 
having  his  name  upon  tbe  register,  be,  and  he  alone, 
is  to  blame;  but  for  the  purposes   of  contract,  of 
being  bound  by  the  contracts  of  this  company,  be  was 
in  April  1859*  a  member  of  the  company,  and  we 
must  take  hinLto  have  been  also  one  when  the  Act  of 
1 86 1  was  passed,  providing  that  the  company  should 
cease  to  exist ;  that  is,  as  between  the  members  of 
the  company  whose  rights  are  transferred  to  a  fund. 
Whether  for  the  purpose  of  obtaining  a  distribution  of 
the  fund  this  gentleman  was  a  shareholder,  I  offer  no 
opinion.     The  ground  on  which  I  concur  with  the 
other  members  of  the  court  is,  that  by  a  parliamentary 
contract,  to  which  he  was  a  party,   the  company 
ceased  to  exist,  and  he  comes  now  to  compel  the  same 
company  to  do  a  corporate  act,  to  place  him  on  the 
register,  and  authenticate  that  by  their  seal,  when,  by 
an  act  to  which  he  was  a  party,  the  company  had 
ceased  to  exist     I  thiuk  we  ought  not  to  interfere  in 
the  exercise  of  a  judicial  discretion,  to  compel  the 
company  to  appear  in  its  corporate  capacity.     I  concur 
with  my  brother  O'Brien,  that  if  we  made  this  order  now 
on  the  company  to  appear,  it  would  be  impossible 
afterwards  in  raising  the  question  of  law,  whether  it 
had  ceased  to  exist,  to  avoid  being  influenced  by  our 
present  decision.     One  observation  made  by  me  during 
the  argument  I  wish  to  correct     I  called  attention  to 
the  33rd  section  of  the  Common  Law  Procedure  Act, 
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and  it  might  have  been  inferred  from  what  I  said  that 
I  considered  that  there  could  be  no  case  for  a  substi- 
tution of  service  wherever  there  was  an  existing  com- 
pany. However,  cases  might  arise  of  a  corporation 
existing  in  this  country,  contracting  here,  having 
officers  here,  but  not  having  any  secretary  here.  In 
such  cases  I  think  the  court  might  make  an  order 
substituting  service  and  compelling  the  company  to 
appear. 

Motion  refused  with  costs., 


Court  of  «£xrf)cqutr. 

[Reported  by  H.  J.  Wrixon,  Esq.,  BarrUt«r-*t.L«w.] 

Reg.  at  the*Suit  of  Alexander  Martin  Sullivan, 
v.  William  Watson  and  Daniel  Rogan  Bkan- 
miqan. — Nov.  3. 

Newspaper  recognizances — Notice  to  the  Crown* 

Be/ore  newspaper  recognizances  are  put  in  suit,  under 
1  Wm.  4,  c.  73,  the  court  requires  notice  to  be  served 
on  the  Attorney-  General,  as  the  Crown  would  be  lia- 
ble/or costs  if  the  proceedings  failed 

Waters  for  the  plaintiff,  in  tha  case  of  Sullivan  v. 
Holland,  applied  for  an  order  to  put  in  suit  the  recog- 
nizances entered  into  by  Mr.  Holland,  as  publisher  of 
the  Irishman  newspaper,  and  Messrs.  Watson  and 
Rraunigan  as  his  securities,  under  1  Wm.  4,  cap.  73. 
In  Sullivan  v.  Holland  a  verdict  had  been  returned 
against  the  defendant  for  6d.  damages,  and  the  taxed 
costs  had  been  certified  to  amount  to  £137  13s.  8d, 
A  writ  of  JL  fa.  had  been  issued  against  Mr.  Holland 
in  August  last,  to  which  the  sheriff  had  returned  nulla 
bona — it  was,  therefore,  necessary  to  resort  to  the 
recognisances. 

Per  Curiam. — The  Crown  would  be  liable  for  costs 
if  these  proceedings  failed.  We  will  give  yon  a  con- 
ditional order,  which  must  be  served  on  the  Attorney- 
General  and  the  defendants. 


Mills  v.  Irish  North  Western  Railway  Company. 
November  19. 

Liability  of  railway  company  for  accident — Contri- 
butory negligence — Tuff  v.  Warman. 

In  an  action  against  a  railway  company  for  injuries 
resulting  to  a  passenger  from  alleged  negligence, 
with  a  defence  of  contributory  negligence,  the  pro- 
per  issue  to  be  sent  to  the  jury  is,  "  Whether  the 
defendants,  by  the  exercise  of  ordinary  care,  might 
have  avoided  the  consequence  of  the  plaintiff's 
neglect." 

Action  for  so  carelessly  carrying  plaintiff,  that  "  he 
fell,  and  was  thrown  from  defendants'  conveyance," 
and  suffered  damage,  &c  Defence—4'  That  the  de- 
fendants did  use  all  due  care  and  diligence,  and  that 
they  did  not  provide  for  plaintiff's  carnage  an  ill-con- 
structed or  improper  conveyance,  as  alleged ; "  and  for  a 
second  defence,  "  that  the  plaintiff  himself  so  far  con- 


tributed to  the  misfortune  complained  of  in  the  plaint 
by  his  own  negligence,  and  want  of  ordinary  and 
common  care  and  caution,  and  that  but  for  such  negli- 
gence, and  want  of  ordinary  and.  common  care  and 
caution  on  his  part,  the  said  misfortune  complained  of 
would  not  have  happened."  The  issues,  as  tendered 
by  the  plaintiff,  were — first,  whether  the  defendants 
did  nse  all  due  care  and  diligence  to  carry  the  plain- 
tiff, as  in  the  first  defence  alleged,  and  whether  they 
provided  for  his  carriage  an  ill- constructed  or  improper 
conveyance;  second,  whether  the  plaintiff  so  contri- 
buted to  the  misfortune  complained  of,  by  his,  the 
plaintiff '8,  own  negligence,  and  want  of  ordinary  and 
common  care  and  caution,  that  but  for  such  negli- 
gence, and  want  of  ordinary  and  common  .care  and 
caution  on  his  part,  the  said  misfortune  complained  of 
would  not  have  happened,  and  whether  the  defendants, 
by  the  exercise  of  ordinary  care,  might  have  avoided 
the  consequence  of  the  plaintiff's  said  neglect.  The 
issues  returued  by  the  defendants  were — first,  whether 
the  defendants  did  use  all  due  care  and  diligence  to 
carry  the  plaintiff,  whether  they  negligently  or  care- 
lessly carried  the  plaintiff,  and  whether  they  provided 
for  his  carriage  an  ill -constructed  or  improper  convey- 
ance, as  in  the  first  defence  alleged;  second,  whether 
the  plaintiff  so  far  contributed  to  the  misfortune  com- 
plained of,  by  his,  the  plaintiff's  own  negligence,  and 
want  of  ordinary  and  common  care  and  caution,  that 
but  for  such  negligence,  and  want  of  ordinary  and 
common  care  and  caution  on  his  part,  the  said  misfor- 
tune complained  of  would  not  have  happened. 

F.  Falhiner  for  the  plaintiff,  on  the  summons  to 
settle  the  issues,  contended  on  the  authority  of  Scott 
v.  The  Dublin  and  Wicklow  Railway  Company  (11 
Ir.  C.  L.),  that  the  issue,  as  settled  by  the  plaintiff, 
44  whether  the  defendants,  by  the  exercise  of  ordinary 
care,  might  have  avoided  the  consequence  of  the  plain- 
tiff's said  neglect "  was  necessary.  In  Scott  v.  The 
Dublin  and  Wicklow  Railway  Company,  it  was  ruled, 
following  Tuffv.  Warman  (5  C.  B.,  N.S.,  573),  and 
Waite  v.  North  Eastern  Railway  Company  (1  E1L& 
BL  &  Ell.,  719),  that  though  the  plaintiff  has  contri- 
buted to  the  accident  by  want  of  ordinary  care,  he  is 
not  disentitled  to  recover  if  the  defendant  might,  byordi« 
nary  care,  have  avoided  the  consequence  of  the  plaintiff's 
neglect.  If  this  were  not  so,  a  person  on  the  wrong 
side  of  the  road,  if  negligently  driven  into  by  a  per- 
son on  the  right  side,  would  have  no  remedy.  So 
with  a  steamer,  which  omits  to  exhibit  proper  lights, 
and  is  run  into  negligently  by  another  vessel.  If  the 
simple  issue,  whether  the  plaintiff  so  far  contributed 
to  the  misfortune  complained  of  by  his  own  negligence, 
that  but  for  such  negligence  the  misfoitune  would  not 
have  happened,  were  sufficient,  it  would  be  impossible 
to  meet  any  case  of  misconduct  in  a  person  causing  an 
accident  where  the  injured  party  had  been  guilty  of 
negligence. 

Walter  Boyd  appeared  for  the  defendants. 

Per  Curiam. — We  must  follow  follow  the  rule  set- 
tled in  Tuff  v.  Tr  arman  and  Scott  v.  Dublin  and 
Wicklow  Railway  Company,  and  by  that  rule  the 
issue  tendered  by  the  plaintiff  should  be  sent  to  the 
jury. 

— ♦— 
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Court  of  $roftatt% 

CBcportcd  bj  W.  H.  Milter,  E*q.,LLD„  Barrfcter.at.LawJ 

Ik  thi  oooos  or  Jomr  Abmstbowq,  dbckaskd.  — 
November  8. 

Administration— 'Advertisements — Presumption  of 
Death. 

The  court  wUl  not  dispense  with  the  usual  advertise- 
ment required  in  cases  of  applications  for  adminis- 
tration in  cases  of  death  on  presumption,  though 
more  than  seven  years  have  elapsed  since  the  de- 
ceased was  last  heard  of 

W.  Smkhy  on  behalf  of  Mrs.  Armstrong,  the  mother 
and  next  of  kin  of  the  alleged  deceased,  applied  for 
letters  of  administration  of  the  goods  of  the  deceased, 
%  as  of  a  person  dying  intestate,  to  be  granted  to  her. 
He  had  an  affidavit  from  her,  stating  t  hat  her  son,  in 
May,  1852,  treat  to  Australia,  and  that  she  received 
soma  lectors  from  him  there,  the  last  being  in  Novem- 
ber, 1853,  since  which  time  he  had  not  been  heard  of. 
A  snm  of  £28 J  sto:k  was  njw  iu  the  bank,  residue 
vf  a  larger  sum  which  she  had  transferred  to  him, 
and  he  must  have  drawn  the  rest  before  his  departure; 
but  no  dividends  had  since  beeu  drawn,  and  the  bank 
had  given. notice  that,  if  not  applied  for  before  Octo- 
ber next,  it  would  be  transferred  to  the  Commissioners 
for  the  Reduction  of  the  National  Debt  No  adver- 
tisements have  been  inserted  in  any  papers.  The 
next  of  kin  were,  besides  the  mother,  brothers  and 
sisters;  one  brother  is  in  Australia.  Counsel  sub 
mitted  that  advertisements  were  not  necessary,  as  if 
there  was  an  ejectment,  and  proof  that  the  deceased 
was  not  heard  of  for  more  than  seven  years,  it  would 
be  sufficient  to  prove  his  death  by  presumption. 

Keatinoe,  J. — That  wonld  be  so  in  an  ejectment, 
as  the  opposite  party  would  have  the  opportunity  of 
giving  evidence  affirmatively  that  he  was  heard  of 
within  seven  years;  but  that  caonot  be  done  here, 
and  I  do  not  think  that  I  should  dispense  with  the 
usual  advertisements — more  especially  as  the  money 
is  quite  safe.  No  rule. 


JLanfcefc  Estate*  Court 

C  Reported  by  R.  H.  T.  Archer,  Ewj.,  and  H.  Faweett,  Eio, 
BarrifUr-at.Law, 

[Bkfobi  Judge  Longfibux] 

The    estate    of    Nelson    Trafalgar  Foley  and 
others,  owners  and  petitioners. 

Practice — Partitions* 

Where  the  lands  'forming  the  subject  of  the  proposed 
partition  are  held  by  different  tenures,  or  under 
several  leases*  each  estate  must  be  partitioned 
separately.  The  court  will  not  sanction  a  partition 
which  gives  the  freehold  lands  to  one  owner,  and 
the  leasehold  lands  to  another.  Each  owner  must 
receive  a  portion  of  each  estate.  And  in  Vie  parti- 
tion of  leasehold*,  the  court  will  not  allow  one  lease 
to  be  given  to  one  owner,  and  another  lease  to  the 


other  owner,   but  each  lease  must  be  partitioned 

separately.     Nor  will  the  court  allow  the  entire 

rent  reserved  by  a  lease  to  be  thrown  on  one  owner. 

Those  rules  apply  equally  to  a  partition  by  consent  of 

I  the  parties,  under  the  8 1  si  section  of  the  act,  where 
there  is  no  sale  by  the  court,  and  to  a  partition 
under  the  80th  section,  where  the  petition  prays  for 

I      a  partition  and  sale. 

In  this  case  a  petition  was  presented  for  a  partition, 
under  the  provisions  of  th«  8 1st  section  of  the  act,  of 
certain  premises,  of  which  one  part  was  held  in  fee, 
another  part  under  a  freehold  lease,  and  the  remainder 
I  under  a  lease  for  a  term  of  years.  This  being  a  peti- 
|  tion  under  the  81st  section,  the  parties  had  agreed 
upon  the  partition  and  allotted  *  the  several  shares 
amongst  them,  and  the  petition  simply  prayed  that  a 
partition  might  be  made  upon  the  terms  proposed  by 
the  petition.  To  the  first  owner  were  allotted  a  por- 
tion of  the  fee- simple  property,  producing  the  annual 
rent  of  £92  6s.  2d.,  a  portion  of  the  leasehold, 
rental  £184  16a,  OcL,  and  the  entire  of  the  freehold 
lease,  rental  £17  18s.  2u— total,  £295  Os.  4d.  To 
the  second  owner  were  allotted  a  portion  of  the  fee- 
simple  lands,  rental  £211  7s.  8d.,  and  a  portion  of 
the  leasehold,  rental  £79— total,  £290  7s.  8d. 
And  to  the  third  party  were  allotted  the  remainder  of 
the  fee-simple  property,  rental  £184  19s.  4«L,  and 
the  residue  of  the  leasehold  lauds,  rental  £111 — 
total,  £295  19a.  4d.  And  this  third  share  waa 
made  to  bear  the  eutire  of  the  head  rent  payable  in 
respect  of  the  leasehold  premises. 

On  this  petition  Judge  LongficM  refused  to  make 
an  order  for  partition,  as  the  freehold  property  was 
given  all  to  one  party,  ami  the  rent  of  the  leasehold 
premises  was  thrown  entirely  on  auother  party. 

In  a  more  receut  case,  of  Anne  L.  Ormsby  and 
others,  also  a  petitiou  for  partition  under  the  81st 
section  of  the  Act,  au  arrangeineut  had  been  made  by 
the  parties  involving  the  same  difficulty  as  in  Foley's 
case,  and  Judge  Hargreave  lefused  to  sanction  the 
paitition,  making  this  order:  *4Tbe  proposed  parti- 
tion gives  the  whole  of  tlie  chattel- lease  to  oue 
owner,  Mrs.  Cbarretie.  As  it  is  necessary  that  this 
lease  should  be  partitioned,  a  portion  of  it  must  be 
given  to  each  owner.  The  arrangement  must  bo 
altered  in  this  respect  before  a  partit;on  can  be  made 
by  the  com  t." 

It  should  be  observed  that  the  same  practice  pre- 
vails in  compulsory  partitions  by  the  court,  where  the 
petition  prays  for  a  partition  aud  sale,  and  the  court 
makes  a  compulsory  order  for  partition  under  the  80th 
section  of  the  act  It  has  occasionally  hapitened  that 
a  partition  made  by  a  surveyor,  uuder  order  of  the 
court,  has  proved  quite  useless,  and  the  court  1  at 
required  a  new  partition,  iu  consequence  of  the 
surveyor  uot  knowing  the  practice  of  the  court  as  to  par- 
titions aud  not  receiving  proper  instructions  from  the 
solicitor.  In  oue  case  the  surveyor  made  his  valua- 
tion and  partition  of  certain  leasehold  lands,  allotting 
oue  entire  lease  to  one  owner  aud  another  lease  to 
another  owner,  instead  of  partitioning  each  lease 
separately,  as  required  by  the  practice  of  the  court: 
aud  the  surveyor  was  required  to  make  a  new  parti- 
tion accordingly. 
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[Before  Judge  Habgreave.] 

The  Estate  of  Hugh  Morrow,  Owner  and 
Petitioner. 

Judgment — Mortgage. 

The  affidarit  of  judgment  stated  the  lands  sought 
to  be  charged  by  this  description,  "the  lands  of 
Carraboola,  Cartronfin  and  Killendowd,  situate  in 
the  Baronies  of  Abbeyshrule  and  Moydow,  and 
county  of  Longford" — Held  that  the  affidavit  did 
not  comply  with  the  Act  13  and  14  Vic,  c.  29, 
which  requires  that  where  the  lands  are  situate  tn 
two  or  more  baronies,  parishes,  or  counties,  the 
same  shall  be  distinctly  stated. 

The  affidavit  stated  the  amount  of  the  judgment  to 
be  £71  15*.  9c?.  besides  £6  4s.  Sd.  costs  ;  when 
the  affidavit  was  filed  the  costs,  though  ascertained, 
had  not  been  inserted  in  the  judgment  roll,  a  blank 
having  been  originally  lejt  for  the  amount  of  the 
costs  ;  but  subsequently  to  the  JUing  of  the  affidavit, 
the  blank  for  the  costs  was  filled  up,  so  that  on  the 
hearing  of  the  motion  the  roll  was  perfect,  and  the 
affidavit  of  judgment  was  in  accordance  with  it. 
Held  that  this  court  would  not  enquire  into  the 
intermediate  state  oj  the  roll,  as  it  had  been  per 
fected  properly  and  in  conformity  with  the  practice 
oj  the  court 

These  questions  on  the  judgment  act  of  1850,  arose 
on  a  motion  by  Mr.  M'Dermott  for  liberty  to  file  an 
objection  to  the  final  Schedule  of  Incumbrances 
seeking  to  establish  a  judgment  vested  in  Mr. 
M'Dermott  in  priority  to  another  judgment  vested  in 
John  H.  Jessop.  This  motion  was  resisted  by  Mr. 
Jessop,  on  the  ground  that  M'Dermott's  judgment 
was  not  validly  registered  as  a  mortgage,  and  accord- 
ingly that  he  had  no  charge  npon  the  lands. 

The  points  i.i  dispute,  and  the  arguments  for  and 
against  the  registration,  sufficiently  appear  in  the 
jn<lgmcnt  of  the  court.  Cases  cited — Fitzgerald? s 
E*ate  (11  Ir.  Ch.  R.  278);  EdgewortKs  Estate 
(11  Ir.  Ch.  R.  288);  Power's  Estate  (11  Ir.  Ch. 
R  288). 

Incc  appeared  for  M'Dermott. 

Fetherston  for  J.  H  Jessop. 

H  argrea  ve  J There  are  two  questions  itt  this  case 

arising  on  the  construction  of  the  Judgment  Act  of  1 850. 
It  appears  that  at  the  time  when  the  affidavit  was 
filed  the  roll  of  judgment  was  imperfect,  as  the  amount 
of  the  costs,  although  ascertained,  had  not  been 
inserted  in  it;  but  the  affidavit  stating  the  judgment 
specified  the  amount  of  the  costs.  The  roll  is  now 
pei feet,  and  the  affidavit  corresponds  with  it;  and  as 
it  is  admitted  that  the  roll  has  been  perfected  pro- 
perly, and  in  conformity  with  the  practice  of  the 
court,  I  think  I  cannot  enter  upon  any  enquiry  as  to 
the  intermediate  state  of  the  roll 

The  next  point  is  that  the  lands  are  described  in 
the  affidavit  as  "  the  lands  of  Carraboola,  Cartronfin, 
and  Killendowd,  situate  in  the  baronies  of  Abbeyshrule 
and  Moydow,  and  county  of  Longford;1'  and  it  is 
objected  that  this  promiscnous  statement  is  not  a 
compliance  with  the  requirement  of  the  Act,  that 
where  the  land*  are  situate  in  two  or  more  baronies. 


parishes,  or  counties,  the  same  shall  be  distinctly 
stated.  I  was  at  first  inclined  to  think  that  "  dis- 
tinctly,'9 merely  meant  plainly  and  intelligibly,  but  on 
consideration,  I  think  it  means  "  by  way  of  distinc  • 
tion,"  or  •'  distinguendo "  That,  no  doubt,  is  the 
primary  meaning  of  the  word  "  distinctly;  "  and 
although  it  has  in  common  speech  acquired  a  secondary 
meaning  of  a  looser  character,  yet  I  think  it  will 
geneially  be  found  that  there  is  a  kind  of  reference  to 
the  primary  meaning.  When  a  man  sees  distinctly, 
it  is  that  he  sees  so  as  to  distinguish  objects  from 
one  another;  and  when  he  speaks  distinctly,  it  is 
because  be  distinguishes  his  words  one  from  another; 
and  I  think  that  the  word  here  was  used  in  this  its 
primary  meaning.  If  it  were  not  so,  there  would  be. 
no  object  in  the  act  in  providing  separately  for  the 
case  of  one  barony  or  county  and  the  case  of  several ; 
it  would  have  been  enough  to  have  said,  that  in  all 
cases  the  lauds  should  be  described  by  baronies  and 
counties.  It  is  obvious,  moreover,  that  the  affidavit 
would  be  practically  unintelligible  unless  the  statement 
was  a  distinct  one ;  for  if  there  were  a  large  number  of 
townlands  in  'several  baronies  and  three  or  four 
counties,  and  the  names  were  all  thrown  in  promiscu- 
ously, it  would  be  difficult  to  say  that  there  was  a 
distinct  statement  of  the  townlands,  and  the  baronies, 
and  counties  in  which  they  were  situate.  The  argu- 
ment derived  from  the  construction  of  a  deed  is  of 
no  weight,  for  the  simple  reason  that  the  deed  would 
be  just  as  valid  to  pass  the  lands  if  there  were  neither 
barony  nor  county  mentioned,  or  even  if  there  was  no 
name  of  a  townland,  "  all  the  lands  of  the  said  Hngh 
Morrow"  would  suffice;  but  the  object  of  this  Act 
was  to  have  a  definite  specification  of  the  lands 
intended  to  be  charged. 

Order — That  the  motion  be  refused,  the  court 
being  of  opinion  that  Mr.  M4Dermott  has  no 
charge  on  the  lands  sold  in  the  matter. 

Note— This  decision  has  been   recently   affirmed  by  the 
Court  of  Appeal  in  Chancery. 


Court  of  Uanfevuptcp^Insolbf  ntji?. 

[Reported  by  John  Lerey,  Esq.,  Barrbter.at.law  3 

[Before  Lynch,  J.J 

In  Re  Lunhams. 

Partnership — Statutable  allowance  to  Partner — 
Joint  and  separate  estate. 

R  L.,  of  the  firm  of  L.  and  Co.,  trading  in  England. 

and  also  in  Ireland,  was  made  bankrupt  in  Ireland, 

The  other  membtr  of  the  firm  was  made  bankrupt 

in  England.     R.  L.  having  obtained  his  certificate 

in  Ireland,  applied  for  the  statutable  allowance 

under  the  302nd  and  303rd  sections.    Held,  that 

the  allowance  should  be  calculatid  on  his  separate 

estate  and  on  his  share  of  the  joint  estate,  but  not 

on  the  whole  joint  estate.  ^ 

The  302nd  section  of  the  Bankruptcy  and  Insolvency 

Act  provides,  that  the  court  may  make  to  every 

bankrupt  who  shall  have  obtained  his  certificate,   and 
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every  insolvent  who  shall  have  obtained  his  final  dis- 
charge, such  allowance  oat  of  the  estate  as  to  the 
court  shall  seem  fit,  not  exceeding  the  rates  and 
amount  following;  that  is  to  say,  if  the  net  produce 
of  the  estate  shall  pay  the  creditors  five  shillings  in 
the  pound,  an  allowance  at  the  rate  of  three  pounds 
per  centum,  provided  such  allowance  shall  not  exceed 
three  hundred  pounds;  and  if  such  produce  shall  pay 
such  creditors  ten  shillings  in  the  pound,  an  alio*  a  nee 
of  five  pounds  per  centum,  provided  such  allowance 
shall  not  exceed  four  hundred  pounds;  and  if  such 
produce  shall  pay  such  creditors  twelve  and  sixpence 
in  the  pound,  an  allowance  at  the  rate  of  seven 
pounds  ten  per  centum,  provided  such  allowance  shall 
not  exceed  five  hundred  pounds;  if  such  produce  shall 
pay  such  creditors  fifteen  shillings  in  the  pound  or  up- 
wards, an  allowance  <»f  ten  pounds  per  centum,  provi- 
ded such  allowance  shall  not  exceed  six  hundred 
pounds.  Then  the  303rd  section  provides  that  the 
court  may  make  sach  allowance  to  any  one  partner, 
if  a  sufficient  dividend  shall*  have  been  paid  upon  the 
joint  estate,  and  upon  the  separate  estate  of  such 
partner,  although  the  other  partner  may  not  be  en- 
titled to  any  allowauce.  Upon  this  case  coming  bo- 
fore  the  court  for  audit,  Judge  Lynch  ruled  that  the 
statutable  allowance  to  Robert  Lunham  should  be 
calculated  on  his  separate  estate,  and  also  on  the 
entire  of  the  joint  estate  of  T.  and  R.  Lunham.  The 
case  now  came  before  the  couit  upon  motion  on  the 
part  of  the  petitioning  creditor,  with  a  view  to  have 
this  ruling  reviewed. 

Purcell  was  for  the  petitioning  creditor,  and  Kernan, 
Q.C.,  for  the  bankrupts.  Ex  parte  Morris  (1  Dea.&C. 
526),  Ex  parte  Gibbs  (Mont.  Repts.,  105),  and  Ex 
parte  Lorn  is  (4  Dea.  and  G.)  were  cited. 

Lynch,  J.,  in  giving  judgment,  said — In  this  case 
some  questions  are  brought  before  me  by  way  of  review 
of  opinions  stated  by  me  at  the  audit  meeting.  I  then 
invited  this  discussion;  and  now,  for  the  first  time  the 
question  in  this  case  has  been  discussed  before  me. 
I  made  a  role  at  the  audit  meeting  to  allow  Robert 
Lunham,  who  was  made  a  bankrupt  in  Ireland,  and 
who  got  his  certificate  here,  the  statutable  sum  au- 
thorised by  the  302nd  section  of  the  Act;  and  it  was 
asked  on  behalf  of  the  bankrupt  that  this  allowance 
•shonld  be  made  by  a  percentage  on  the  whole  joint 
estate.  At  present  that  stands  as  the  ruling  of  the 
day ;  and  this  motion  is  properly  made  to  review  it. 
It  is  first  insisted  that  no  allowance  should  be  made 
in  this  case,  it  being  a  separate  bankruptcy  of  one 
member  only  of  the  firm ;  but,  in  my  opinion,  the  case 
stands  on  different  grounds;  and  here  1  am  not  admi- 
nistering the  separate  estate  of  Robert  Lnnbam  on  any 
dissolution  of  partnership  or  otherwise;  but  both 
partners  being  bankrupt,  one  by  the  adjudication  of 
this  court,  the  other  by  the  adjudication  of  the  court 
in  England,  I  am  here,  now,  by  consent  distributing 
the  funds  of  the  bankrupt  partnership;  and  this  mo- 
tion is  made  in  the  matter  of  the  two  partners. 
Therefore,  without  canvassing  the  cases  brought  for- 
ward, or  deciding  what  would  now  be  the  rule  if  the 
partnership  was  solvent  by  reason  of  the  solvency  of 
one  of  the  partners,  I  treat  this  case,  as  now  before 
me,  as  the  matter  of  the  joint  estate,  both  parties 
being  bankrupt.    This  being  so,  I  treat  Robert  Lun- 


ham as  entitled  by  virtue  of  the  303rd  section,  to 
have  the  allowance  made  to  him  But  then  arises 
the  question,  out  of  what  e&tate  is  this  to  be  nude  ? 
Is  it  out  of  the  entire  joint  estate  and  his  separate 
estate?  or  is  it  out  of  his  separate  estate  and  his 
share  of  the  joint  estate?  A  similar  question,  I  be- 
lieve, was  brought  before  Judge  Berwick,  and  it  was 
insisted  on  before  him  that  each  partner  was  entitled 
to  the  statutable  allowance  upon  the  entire  joint 
estate,  and  Ex  parte  Morris  and  Ex  parte  Gibbs  were 
relied  on,  as  sustaining  such  a  claim.  Now,  I  have 
been  referred  to  these  cases,  and  I  find  them  reviewed 
and  explained  in  Ex  parte  Lomas,  and  a  sensible, 
reasonable,  and  just  rule  arrived  at  in  this  last  ca*e, 
namely,  that  the  allowauce  authorised  to  be  made  to 
one  partner  is  au  allowance  on  his  separate  estate, 
ami  on  his  share  of  the  joint  estate,  provided  there  is 
also  paid  a  sufficient  dividend  on  his  separate  e»tate. 
This  case  of  Ex  parte  Lomas,  is  received  into  all  the 
text-books  as  establishing  the  principle  of  allowance 
in  such  cases.  It  appears  to  me  to  establish  a  rea- 
sonable and  just  course.  I  accordingly  direct  in  this 
case,  that  the  allowance  should  only  be  calculated  on 
the  moiety  of  the  joint  estate.  The  petitioning  cre- 
ditor has,  therfore,  succeeded  in  his  motion,  end  has 
properly  brought  this  matter  before  the  court,  and  I, 
therefore,  must  give  him  the  costs  of  this  motion,  to 
be  allowed,  with  the  assignee's  costs  of  this  motion, 
out  of  the  estate. 


[Before  Judge  Lynch.] 
In  be  F.  &  R.  Reid. 

Forged  or  fictitious  bills  put  in  circulation — Payment 
made  before  those  bills  are  due  to  prevent  exposure 
or  prosecution — Fraudulent  preference* 

Where  traders  get  fictitious  bills  discounted  in  a  bank 
as  ordinary  trade  bills,  and  before  those  bills  become 
due,  the  traders  find  themselves  embarrassed*  and  in 
order  to  prevent  a  prosecution  or  exposure,  the 
traders  go  to  the  bank  and  take  up  those  bills,  and 
bankruptcy  ensues  when  those  facts  are  disulos  'd — 
Such  payment  will  be  deemed  a  fraudulent  prrjer- 
ence,  and  the  bank  will  be  compelled  to  bring  in  the 
amount  for  the  benefit  of  the  general  creditors. 

Francis  and  Richard  Reid,  the  bankrupts  in  this 
matter,  were  brewers  in  the  city  of  Dublin,  and  dealt 
with  the  Hibernian  Banking  Company  as  their  bankers, 
where  from  time  to  time  they  got  several  bills,  to  a 
considerable  amount,  discounted.  It  appeared  that 
some  of  these  bills  were  fictitious,  in  point  of  fact, 
forgeries;  and  the  Messrs.  Reid,  finding  that  they 
were  much  embarrassed,  knew  that  bankruptcy  or  in- 
solvency should  follow,  and  that  it  was  still  more 
certain,  that  in  case  their  affairs  should  be  brought 
into  the  bankruptcy  court,  the  true  character  of  these 
bills  would  be  discovered,  and,  probably,  a  criminal 
prosecution  follow.  To  prevent  such  consequences 
one  of  the  partners  went  to  the  bank  and  took  up 
these  bills  before  they  became  due.  Bankruptcy 
having  taken  place,  those  facts  were  disclosed  iii  the 
I  progress  of  it,  and  the  assignees  claimed  from  the 
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bank  the  amount  thus  paid,  on  the  ground  that  snch 
payment  was  a  fraudulent  preference  made  in  contem- 
plation of  bankruptcy,  and  the  entire  question  in  the 
case  was,  whether  payment  made  under  the  circum- 
stances was  a  fraudulent  preference. 

Heron.  Q.C.,  appeared  for  the  assignees;  and 
Kernan,  Q.C.t  for  the  bank. 

Thej  cited  Ex  parte  Be  TaueU  (Mon.  148); 
Thompson  v.  Freeman  (1  T.  R.  155);  Thornton  v. 
llargraves  (7  East.  549.) 

All  the  facts  fully  appear  in  the  able  judgment  of 
Judge  Lynch.  His  Lordship  said — This  case  is  now 
before  me  on  the  charge  of  the  assignees  claiming  the 
sam.  of  £441  5s.  7d.  from  the  Hibernian  Bank,  as 
being  paid  to  them  by  way  of  fraudulent  preference 
by  the  bankrupts  at  a  time  when  they  were  insolvent 
To  this  charge  the  Hibernian  Bank  has  put  in  a  dis- 
charge, putting  the  chargeants  on  proof  of  the  in- 
solvency of  the  baokrupts  at  the  time  of  the  payment, 
and  farther  submitting  that,  under  the  circumstances 
disclosed  in  this  case,  the  payment  was  not  voluntarily 
made  by  the  bankrupts  so  as  to  make  the  payment  a 
fraudulent  preference,  within  the  rule  of  law  applicable 
to  this  subject     The  facts  of  this  case  are  peculiar, 
and  no  decided  case  exists  which  can  be  said  to  be  an 
express  authority  on  the  point;  and  I,  therefore,  in 
the  first  instance,  state  the  facts  which  I  find,  arrived 
at  by  me  from  the  evidence  before  me.    The  bank- 
rupts, in  the  course  of  their  trade,  dealt  largely  in  the 
way  of  discount  with  the  Hibernian  Bank,  and  in 
November,  1860,  the  bank  had  bills  discounted  for 
them  to  a  considerable  amount,   still  current     In 
November  the  affairs  of  the  bankrupts  bocame  hopeless, 
and  bankruptcy  was  then  inevitable,    A  meeting  of 
their  creditors  was  called  by  them;  their  insolvent 
condition  was  announced,  and  the  bankruptcy  neces- 
sarily followed,     Matters  being  so,  it  appears  that 
Thomas  Francis  Read,  who  was  the  active  partner  of 
the  firm,  managing  its  discount,  had  before  that  time 
passed  to  the  Hibernian  Bank  certain  bills  to  the 
amount  of  £441  5s.  7d.,  which  were  fraudulent  and 
fictitious  bills,  the  apparent  acceptances  being  really 
fictitious,  no  such  persons  existing  as  purported  to  be 
the  acceptors.    The  bank  acted  in  entire  ignorance  of 
this  fraud  or  felony  committed  by  T.  F.  Read,  and 
held  all  these  bills,  believing  them  to  be  genuine  trade 
instruments.     Thomas  Francis  Read,  being  cognisant 
of  his  crime  in  uttering  these  fictitious  bills,  became 
then  aware  that  if  these  bills  remained  in  the  hands 
of  the  bank,  and  that  he  was  adjudicated  a  bankrupt, 
his  fraud  should  inevitably  be  discovered;  and  there- 
fere  he,  while  manifestly  in  insolvent  circumstances, 
and  in  met  because  he  was  in  such  circumstances, 
while  the  bills  were  still  current,  and  their  time  of  pay- 
ment yet  distant,  wentto  the  bank  and  took  up  for  cash 
the  fictitious  paper  then  in  the  bank.    This  transaction 
was  certainly  irregular,  and  not  in  the  course  of  trade, 
and  as  far  as  the  bank  is  concerned  there  exists,  I  am 
told,  no  record  of  tne  transaction  to  show  how  the  money 
was  paid  for  the  particular  bills  given  up,  or  when  such 
payment  was  made;  but  then  it  is  not  controverted  by 
the  hank  that  the  bills  were  paid  before  they  arrived 
at  maturity,  and  the  bank  itself  relies  now  upon  the 
fraudulent  nature  of  the,  securities  in  their  defence, 
Bankruptcy  soon  followed,  and  now  the  case  is  before 


me  on  this  charge  to  decide  whether  this  payment, 
made  under  such  circumstances,  is  a  voluntary  pre- 
ference in  contemplation  of  bankruptcy,  and,  as  such, 
avoided  by  law.     This  case  is  a  curious  one,  and  I 
believe  of  the  first  impression-^at  least  no  case  at  all 
directly  in  point  has  been  cited.     The  doctrine  of 
voluntary  preference  is  a  very  ancient  one  in  the 
bankruptcy  code,  necessarily  arising  out  of  the  very 
principle  on  which  bankruptcy  is  founded,  viz.,  to 
give  equality  in  satisfaction  out  of  the  assets  to  al( 
tbe   creditors,  who  equally  trusted  to  the  general 
credit  of  the  trader;  and,  manifestly  this  principle 
would  be  inoperative  if,  on  the  eve  of  bankruptcy,  an 
insolvent  trader  could  himself  select  particular  credi- 
tors amongst  whom  he  could  distribute  the  assets, 
over  which  he  had  still  control     Therefore  it  is,  thai 
within  this  code,  any  payment  voluntarily'  made  to  i 
particular  creditor  by  a  trader  then  in  a  state  of  in- 
solvency is  avoided  for  the  benefit  of  the  general 
creditors.    Two  matters  must  be  clear  to  work  this 
avoidance — first,  the  trader  must  be  insolvent;  se- 
condly, the  payment  must  be  voluntary.    If  these  two 
occur,  the  act  is  void.    In  the  case  before  me,  the 
insolvency  of  the  traders  is  not  now  disputed,  and  it 
would  be  idle  to  question  it;  in  fact,  it  was  the  very* 
reason  which  led  to  the  act  of  payment.    Therefore, 
the  only  question  really  arising  in  this  case  is — whe- 
ther this  payment  was  voluntary  within  this  rule  of 
law?    Confining  the  case  first  to  the  two  parties  to 
the  act,  namely,  the  bank  and  the  traders,  let  us  see 
how  they  mutually  stood.    The  bank  was  innocent  of 
all  knowledge  of  the  circumstances  about  these  bills; 
they  held  them  as  vet  current  bills;  they  knew  of  no 
right  existing  in  them  to  demand  payment,  or  to  hold 
out  a  threat  to  the  bankrupts;  they  were  purely  quies- 
cent; the  bankrupt  alone  had  the  knowledge  of  the  cir- 
cumstances which  could  put  him  in  peril  with  the  bank ; 
to  his  miud  alone  was  disclosed  the  danger  of  his 
position*  and  this  secret  knowledge  led  him,  for  his 
own  safety,  to  adopt  the  course  he  took;  and,  influ- 
enced by  these  motives,  he  voluntarily  went  to  the 
bank  and  paid  the  amount  and  got  up  the  bills. 
No*,  it  is  not  at  all  clear  in  this  case  that  Read 
knew  the  whole  extent  of  his  danger  in  this  transac- 
tion; he  knew  he  had  done  an  act  of  outrage  on  the 
mercantile  world  in  circulating  these  bills;  he  knew 
he  had  done  an  act  which;* if  disclosed  in  this  court, 
would  bring  on  him  heavy  consequences;  indeed,  he 
now  suffers  for  them  the  heaviest  penalty  this  court 
could  inflict  on  him;  but  it  is  not  quite  clear  that  ho 
knew  he  had  committed  a  high  indictable  offence. 
As  between  the  two  parties,'  then,  the  payment  was 
simply  the  voluntary  act  of  the  bankrupt*  induced  by 
no  act,*  threat,  or  proceeding  of  the  bank  whatsoever. 
De  TassetC*  Case  and  the  case  of   Thompson  v. 
Freeman  are  important  cases  undoubtedly,  and  raise 
some  nice  views  on  the  question  pf  voluntarism  in 
making  the  payment;  bnt  in  all  the  cases  cited  to 
me,  and  in  every  case  I  have  seen,  some  action  exis- 
ted in  relation  to  the  payment  made,  inducing  it,  and 
controlling  the  act  of  payment;  hero  the  whole  case 
exists  in  the  nature  of  the  debt  itsel£    At  the  time 
it  was  contracted,  no  other  motive  intervened— no 
other  act. arose  to  lead  to  its  payment;  in  fear  of  the 
jail,  he  paid  that    What  would  be  the  case  £  by 
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some  disgraceful,  bat  not  indictable,  mercantile  fraud, 
he  contracted  a  debt  and  paid  it  to  avoid  exposure? 
Would  that  be  protected?  What  if  something  not 
fraudulent,  but  merely  dishonorable,  had  occurred? 
Would  the  payment  to  avoid  such  exposure  be  pro- 
tested? Then  difficulties  would  arise  if  I  once  ad- 
mitted these  inquiries  into  the  motives  of  the  bankrupt 
himsel£  which  lead  to  the  volition  as  being  proper 
subjects  of  inquiry  on  this  branch.  I  hold  that  the 
payment  was  voluntarily  made  to  the  bank,  although 
he  was  induced  to  come  to  that  volition  by  the  know- 
ledge in  his  own  heart  of  penal  consequences  from 
the  circumstances  under  which  the  debt  was  incurred. 
It  does  not  alter  the  voluntary  nature  of  the  act  done. 
To  bold  the  doctrine  contended  for  would  be  to  hold 
that  a  bankrupt  on  the  eve  of  bankruptcy  would  have 
a  right  voluntarily  to  prefer  all  such  creditors  as  he 
had  induced  to  become  such  by  the  act  which  ex- 
posed him  to  prosecution,  or,  perhaps,  to  blame.  I 
find  no  semblance  of  such  a  rule,  and  I  would  be 
sorry  if  I  did  find  it  In  this  case  the  payment  was 
made  to  the  bank  under  circumstances  that  manifestly 
avoids  it.  If  the  debt  was  an  ordinary  one,  it  was 
made  after  the  state  of  insolvency  had  arisen,  and  it 
was  voluntary.  How,  then,  arises  the  case?  The 
bank  make  title  arising  out  of  the  fraud  committed  on 
them,  and  now  discovered  for  the  first  time  when  his 
affairs  are  investigated  in  this  court;  and  it  asks  me 
now  to  weigh  the  motives  which  must  have  operated 
on  the  bankrupt's  mind  in  determining  his  volition  to 
pay  to  them.  This  would  be  too  nice  a  metaphysical 
speculation  to  allow  in  such  a  case.  Whatever  secret 
motive  impelled,  it  was  not  created  by  the  bank,  or 
any  act  of  theirs,  or  of  any  other  party  whatever,  but 
solely  arose  in  the  bankrupt's  own  mind,  leading  him, 
by  reason  of  no  external  circumstance,  tO  make  the 
payment  voluntarily.  I  have,  therefore,  I  think,  in 
this  case  the  two  elements,  that  this  payment  was 
made  after  the  bankrupts  were  in  a  state  of  insol- 
vency, and  was  made  voluntarily,  and  that,  conse- 
quently, the  bank  is  now  indebted  to  the  estate  for 
this  sum  of  £441  5s.  7<L  so  paid  to  them,  and,  of 
course,  the  costs. 

Agent  for  the  Assignee*— Q.  D.  FottreU. 
Agents  for  the  Bank— Kernan  and  Treacy. 


Court  of  Appeal  in  CCIjancerj). 


[Reported  by 


T.  Bewlejr,  E»q.,  BarrifteraM  »w.] 


[Before    thb    Lord  Chancellor  and  tbi  Lord 
Justice  or  Appeal.] 

Creagh  v.  Creaqe~—Nov.  10,  11. 

Conveyance  under  the  Incumbered  Estates  Court — 
Fiduciary  position  of  guardian. 

The  lands  of  C.  were  held  for  a  term  of  years  under 
B.  B.  C.'s  proposal  in  writing  accepted  by  M.  C, 
at  a  yearly  rent  of  £54  7*.  8d,  subsequently,  how* 
ever,  reduced  to  £33  12*  By  a  deed  of  convey- 
ance from  the  Commissioners  of  the  Incumbered 


Estates  Court  the  landlord's  interest  under  this 
proposal  was  granted  to  A.  G.  C.  u  subject  to  the 
several  tenancies  specified  in  the  third  schedule  a»- 
nexed "  thereto.  In  this  schedule  the  tenure  urns 
represented  as  being  "  B.  B.  CSs  proposal  accepted 
by  M.  C.  dated  Dec.  26th,  1887,  for  900  years? 
and  the  rent  column  stated  the  rent  to  be  £33  12a. 
per  annum.  At  and  before  the  time  of  this  con- 
veyance A.  Q.C.  held  also  the  tenants  interest  in 
these  lands,  managing  it  as  guardian  and  trustee 
for  the  infant  children  ofB.  B.  C 

Held  that  the  proposal  of  Dec  26th,  1837,  was  not 
so  incorporated  in  the  deed  of  conveyance  as  to 
make  the  rent  of  £54  Is.  8d.  reserved  by  it  neces- 
sarily the  rent  payable. 

Held  also,  that  even  if  this  were  not  so,  considering 
the  fiduciary  character  of  A.  Q.  C,  and  the  fact 
of  his  having  been  a  party  to  all  the  proceedings  m 
the  Incumbered  Estates  Court,  he  was  barred  from 
claiming  the  original  rent  of  £5  Us.  Sd.  from  the 
infants  who  had  been  under  his  guardianship. 

This  was  an  appeal  from  an  order  of  the  Master  of 
the  Rolls  made  under  the  following  circumstances: — 
Benjamin  Bousfield  Creagh,  of  Doneraile,  in  the 
County  Cork,  was  in  his  lifetime  and  at  the  time  of 
his  death  tenant  of  the  lands  of  Clonbane  for  the  re- 
sidue of  a  term  of  999  years  from  May  1st,  1754, 
under  a  proposal  in  writing  dated  December  26th, 
1837,  signed  by  him,  and  accepted  by  his  brother, 
Michael  Creagh.  Michael  Creagh  was  tenant  of 
these  lands  and  others  under  an  indenture  of  lease 
bearing  date  August  1st,  1754,  made  by  the  Bight 
Hon.  Hayes,  Lord  Viscount  Doneraile,  to  his  grand* 
father,  Michael  Creagh  the  elder.  The  acreabk  eon* 
tents  of  the  lands  of  Clonbane  were,  as  stated  in  the 
proposal,  27a.  2r.  5p.  English  measure,  and  the  rent 
payable  under  it  was  £54  7s.  8d.,  being  at  the  rate  of 
£2  per  acre.  A  receiver  having  been  appointed  over 
the  landlord's  (Michael  Creagh's)  interest  in  these 
lands  in  the  cause  of  Cagney  v.  Creagh,  pending  ia 
the  Court  of  Chancery,  Benjamin  B.  Creagh  caused 
an  application  to  be  made  to  the  court  for  the  purpose 
of  obtaining  an  abatement  of  the  rent  payable  nnder 
the  proposal  of  December,  1 837 ;  and  by  a  report  of 
Master  Henn,  to  whom  an  order  of  reference  was 
made,  it  was  found  that  £33  12s.  was  a  just  and 
proper  rent  for  Benjamin  B.  Creagh  to  pay  from  the 
25th  March,  1841.  This  report  having  been  con- 
firmed, Benjamin  B.  Creagh  continued  from  that  time 
up  to  the  dace  of  his  death  to  pay  this  reduced  rent 
to  the  receiver  in  the  cause.  Benjamin  B.  Creagh 
d'ed  in  May,  1846,  and  by  his  will  appointed  Marga- 
ret Creagh,  his  widow,  and  Arthur  Gethin  Creagh, 
his  brother,  as  guardians  to  his  children,  infants,  the 
respondents  in  the  present  cause.  The  will  was 
proved  by  Arthur  G.  Creagh  alone,  one  of  the  exe- 
cutors nominated  therein.  The  receiver  in  the  cause 
of  Cagney  v.  Creagh  was  extended  to  the  cause  of 
O'Brien  v.  Creagh,  a  general  creditors'  suit;  and  a 
decree  for  the  sale  of  Michael  Creagh's  interest  in  the 
lands  of  Clonbane  was  made  in  June,  1845.  Pending 
the  progress  of  the  suit  Michael  Creagh  died;  and  the 
lands  having  been  unsuccessfully  put  up  for  sale  on 
five  different  occasions,  a  petition  for  sate  was  pre- 
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seated  to  the  Incumbered  Estates  Court  in  1849.    In 
the  schedule  annexed  to  the  notice  prepared  in  par 
suance  of  the  1 3th  General  Role  of  the  Incumbered 
Estates  Court,  in  the  matter  in  which  the  lands  of 
Clonbane  were  sold,  the  rent  in  the  rent  column  was 
stated  to  be  £32  12s,  and  in  the  tenure  column  was 
contained  the  following  observation: — "Benjamin  B. 
Creagh's  proposal  dated  the  26th  of  December,  1637, 
for  900  years.99  These  two  statements  were  again  re- 
peated In  the  rental  published  for  the  purpose  of  the 
sale.     The  lands  of  Clonbane,  with  six  other  deno- 
minations, having  been  set  np  for  sale  in  one  lot  in 
the  Incumbered  Estates  Court,  were  knocked  down  to 
Arthur  G.  Creagh  for  the  sum  of  £1,250.     A  con- 
veyance of  these  lands  was  accordingly  made  to  him 
by  the  Commissioners;  and  after  reciting  two  other 
leases  under  which  certain  other  portions  of  the  lands 
were  held,  the  deed  of  conveyance  continued: — "To 
hold   the  residue  of  the  lands  and  premises  granted, 
including  the  said  lands  of  Clonbane,  under  the  deno- 
mination of  Whitefield,  for  the  residue  unexpired  of 
the  term  of  999  years  from  the  1st' day  of  May,  1754, 
subject  to  the  several  tenancies  specified  in  the  third 
schedule  annexed  hereto.'*    In  the  third  schedule 
here  referred  to,  the  lands  of  Clonbane  were  thus  de- 
scribed:—"Clonbane,  called  Whitefield;  tenant,  Ar- 
thur Gethin  Creagh;  acreable  contents,  17a.  Or.  28p. 
Irish  plantation  measure,  27a.  3r.  12p.  statute  mea- 
sure; rent,  £33  12s. ;  gale  days,  25th  March  and 
29th  September.99     And  in  the  column  headed  "  te- 
nure by  which  the  tenants  hold99  was  written,  M  Ben- 
jamin Bonsfield  Creagh's  proposal  accepted  by  Michael 
Creagh,  dated  December  26th,  1837,  for  900  years.99 
On  the  death  of  Benjamin  B.  Creagh,  Arthur  Gethin 
Creagh,  as  his  personal  representative,  entered  into 
possession  of  the  lands,  and  *as  in  possession  of  tbem 
at  the  time  of  his  purchase  of  the  landlord's  interest 
under  the  Incumbered  Estates  Court,  managing  the 
property  as  executor  and  guardian  for  the  benefit  of 
his  brother's  infant  children.    Shortly  after  the  pur- 
chase of  the  head  interest,  Margaret  Creagh,  who  was 
then  in  needy  circumstances,  was  induced  to  sign  a 
copy  of  the  following  letter,  prepared  by  Arthur  G. 
Creagh's  solicitor:— 

"Mr  dkar  Sib, — Referring  to  your  letter  of  Jan. 
18th,  1852,  and  our  subsequent  correspondence  re- 
specting Clonbane,  1  can  have  no  donbt  that  for  some 
time  past  the  farm  has  been  more  a  loss  even  at  the 
reduced  rent  than  any  benefit  to  my  children.  A 
year's  rent  is  now  nearly  dne,  and  whilst  I  must  on 
their  part  gratefully  acknowledge  your  kindness  in  re- 
mitting it,  aa  also  for  the  sum  of  £20  which  you  have 
this  day  given  me  for  them,  I  request  as  a  further 
proof  of  your  kindness  that  you  will  take  up  the  farm 
and  relieve  their  small  means  from  liability  to  future 
rent.  I  need  not  advert  to  the  fact,  that  as  landlord 
you  have  now  the  power  to  demand  the  original  rent 
of  £57  for  twenty-seven  statute  acres  of  land,  which 
another  placed  in  your  position  would  do;  and  for 
this  forbearance  also,  I  cannot  refrain  repeating  the 
great  obligations  my  children  are  nader  to  you.99 
44  To  Arthur  G.  Creagh,  Esq.,  Doneraile," 

After  the  lapse  of  some  years  Arthur  Gethin  Creagh 
died.  In  1857  a  cause  petition  was  filed  in  the  Court 


of  Chancery  by  Benjamin  B.  Creagh,  John  Bagwell 
Creagh,  and  M.  Shaw  Creagh,  children  of  Benjamin 
B.  Creagh  before  mentioned,  and  the  respondents  in 
the  present  appeal,  infants,  by  Albert  A.  William  the 
guardian  of  their  fortunes  and  next  friend,  against 
Elizabeth  Creagh,  widow  of  Arthur  G.  Creagh,  and 
petitioner  in  the  present  cause,  and  others,  for  an  ad-  ' 
ministration  of  the  real  and  personal  estate  of  Benja- 
min B.  Creagh.  In  taking  accounts  in  the  cause  peti- 
tion matter  in  reference  to  the  lands  of  Clonbane  and 
the  rents  and  profits  of  them,  it  was  first  contended 
on  the  part  of  Elisabeth  Creagh  that  any  right  nnder 
the  accepted  proposal  of  December,  1837,  had  been 
surrendered  by  the  letter  above  quoted ;  and  after- 
wards it  was  insisted  that  if  there  had  not  been  a  sur- 
render, Arthur  G.  Creagh,  from  the  time  he  became 
purchaser  of  the  landlord's  interest,  or  at  all  events 
from  the  date  of  the  discharge  of  the  receiver  in  the 
cause  of  O'Brien  v.  Creagh,  was  entitled  to  the  rent 
of  £54  7s.  8cL  reserved  by  the  proposal  of  December, 
1837;  and  that  in  taking  an  account  of  the  rents 
and  profits  of  the  lands  of  Clonbane  from  the  time  of 
the  conveyance  of  them  to  Arthur  G.  Creagh.  as  pur- 
chaser of  the  landlord's  interest,  Elizabeth  Creagh, 
his  executrix,  should  be  allowed  credit  for  the  annual 
rent  of  £54  7s.  8d.  By  an  order,  however,  of  Master 
Murphy,  to  whom  the  cause  petition  matter  had  been 
referred,  it  was  declared  that  Elizabeth  Creagh,  as 
personal  representative  of  Arthur  G.  Creagh,  was 
liable  to  account  for  the  rents  and  profits  of  Clonbane 
from  the  date  of  the  conveyance;  and  that  in  taking 
accounts,  Elizabeth  Creagh  was  to  be  allowed  credit 
only  for  the  abated  rent  of  £33  12s.;  and  it  ww  ad- 
judged that  the  interest  in  the  lands  under  the  ac- 
cepted proposal,  Bubject  only  to  the  annual  head  rent 
of  £33  12s.,  formed  part  of  the  personal  estate  of 
Benjamin  B.  Creagh.  From  this  order  of  Master 
Murphy  Elizabeth  Creagh  appealed  to  the  Master  of 
the  Rolls,  who  affirmed  the  Master's  order. 

Brewster,  QC.  (with  him  Rogers,  Q.0.),  for  the 
appellant — There  is  no  matter  pertinent  to  the  cause 
except  the  proposal  of  1837.  This  is  incorporated  in 
the  deed  of  conveyance;  and  amongst  parties  nnder 
the  Incumbered  Estates  Court  the  rights  of  landlord 
and  tenant  depend  on  the  conveyance  alone.  The 
land  was  declared  to  be  subject  to  the  tenancies  com- 
prised in  the  third  schedule.  The  tenure  column  in 
this  schedule  refers  to  the  proposal;  and  when  an  in- 
strument is  thus  incorporated  in  the  conveyance  the 
tenure  is  according  to  that  instrument.  In  Booth  v. 
Daly  (6  I.  C.  L.  R.  460),  the  land  was  granted  sub- 
ject to  a  certain  lease,  and  a  reference  was  made  in 
the  same  manner  to  the  schedule  annexed.  In  this 
the  tenure  column  stated  that  "  the  rent  reserved  by 
lease  was  £23  19s.,  abated  to  the  sum  stated  in  ren- 
tal.'9 The  rent  in  the  rent  column  and  rental  was 
£11  7s.  4d.,  and  yet  it  was  held  that  the  full  rent 
under  the  lease  was  payable.  The  lease  having  been 
referred  to,  the  error  in  the  rental  was  not  regarded. 
In  the  present  case  the  fact  of  the  rent  being  repre- 
sented as  £33  12s.  in  the  rent  column  is  immaterial 
— Rockfort  v.  Ennis  (6  Ir.  Jur.  N.  S.  169).  If  the 
tenure  had  been  for  three  lives,  renewable  for  ever, 
and  the  conveyance,  after  referring  to  the  instrument 
by  which  it  was  created  should  say  "  for  three  lives,99 
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could  it  I*  contended  that  the  tenant  would  be  de- 
prived of  Ms  right  to  renew?  There  is  no  necessity 
for  referring  in  the  {Conveyance  to  the  rent,  and  there- 
fore a  misstatement  of  it  cannot  he  of  any  moment,  on 
the  principle  that  "foha  demonstrate  non  nocetP 

Serjeant  Sullivan  (with  him  F.  Walsh,  Q.C.,  and 
Gragdo*,)  for  the  respondents. — The  reference  to  the 
instrument  creating  the  tenancy,  does  not  necessarily 
cause  it  to  be  incorporated.  The  definition  of  tenure 
is  "  duration  of  the  tenancy."  There  are  five  columns 
in  .the  schedule,  via. — tenant's  name;  rent;  acreage; 
gale  days  and  tenure:  and  effect  must  be  given  to  all 
of  them,  unless  the  contrary  be  absolutely  necessary. 
The  case  of  Rochfort  v.  Ennis  was  different  in  princi 


the  deed;  here  the  proposal  is  referred  to  only  in  the 
schedule  annexed.    Here  there  is  no  lease,  only  a 
proposal,  a  contract  that  might  be  waived,  and  the , 
land  is  declared  to  be  subject,  not  to  any  instrument, 
but  to  the  *  tenancies  "  in  the  schedule  annexed.— 


lordship  then  referred  briefly  to  the  leading  facts  of 
the  case.)  With  regard  -to  the  reduction  of  the 
original  rent  from  £54  7s.  8d.  to  £33  12a.,  I  find 
as  a  matter  of  fact  that  it  took  place  in  the  following 
manner.  In  the  course  of  the  equity  proceedings  an 
order  was  made  to  the  Master,  not,  as  lias  been  alleged 
On  behalf  of  the  appellants,  to  grant  temporary  abate- 
ments, but  to  receive  surrenders  from  the  tenants  on 
Michael  Creaga's  estate,  if  it  should  be  considered 
advisable.  In  pursuance  of  this  order,  the  Master 
reported  that  he  did  nqt  regard  it  as  expedient  to 
receive  surrenders,  but  that  ft  would  be  in  many 
respects  more  beneficial  to  continue  the  existing 
tenants  at  rednoefi  rents.    This  report  was  confirmed. 


pie.    There  the  lease  was  mentioned  in  the  body  of,  and  a  reduced  rent  of  £33  1 2s.  was  from  that  time 


paid  for  the  lands  of  Clonbane.  Accordingly  when  the 
lands  came  subsequently  into  the  Incumbered  Estates 
Court,  in  the  rental  prepared  for  the  purposes  of  the 
sale,  the  rent  was  set  down  as  £33  12s.,  and  although 
the  inheritor  was  a  party  to  these  proceedings,  no 


Lynaght  v.  Delacour  (8  Ir.  C.  L.  R,  453)  Errington  (  exception  was  taken,  nor  any  objection  made  to  this 
,*._  ~  ~.>.  ^.  ~-_  _-^v  '  gtatMlent#  The  petition  which  sought  the  sale,  re- 
presented that  the  lands  were  held  by  Mr.  Arthur  G. 
Creagh,  at  a  yearly  rent  of  £33  12s.  and  in  no  way 
led  it  to  be  supposed  that  this  was  hnt  a  temporary 
abatement  In  accordance  with  the  1 3th  General  Rale 
of  the  Incumbered  Estates  Court  a  notice  was  served 
upon  the  tenants,  specifying  the  tenancies,  leases,  and 
agreements,  and  calling  upon  all  parties  who  had 
Claims  for  others,  or  who  considered  these  tenancies, 
leases,  or  agreements  as  incorrectly  stated,  to  come 
forward  and  apnly  for  an  amendment  of  the  order. 
This  notice,  which  stated  the  rent  of  Clonbane  as 
£33  12s.,  was  served  upon  Arthur  G.  -Creagh 
amongst  others,  and  be,  acting  wisely  and  properly, 


v.  Rarke  (7  H.  L.  Cas.,  617;  9  Ir.  C.  U  R,  357); 
12  <fc  13  Vic*  cap.  77.  sect  23. 

F.  Walsh,  Q.C.,  for  respondents.— The  fiduciary 
position  of  Arthur  G.  Creagh  was  such  that  the  pre- 
sent claim  cannot  be  maintained.  The  case  of 
Blomfidd  v.  Eyrt  (8  Beav.,  250),  decides  that 
an  infant  is  entitled  to  treat  a  person  who  en- 
ters on  his  estate  during  his  infancy,  as  his  bailiff, 
and  accountable  as  such.  He  should  have  given  no- 
tice to  the  Commissioners  of  the  Incumbered  Estates 
Court,  if  he  had  known  that  the  lands  were  subject  to 
a  higher  rent  The  Commissioners  had  power  to 
Fettle  the  tenancies,  and  the  conveyance  expresses  the 
result,    [fiord  Justice  of  Appeal— The  conveyance 


a  judicial  decision.]  [Lord  Chancellor.— It  is  not  to 
bo  regarded  as  an. ordinary  conveyance:  it  is  a  mis- 
take to  do  so.  The  position  of  a  purchaser  under  the 
Incumbered  Estates  Court  is  fcjjy  and  ably  laid  down 
in  the  judgment  of  Baron  Greene  in  Errington  v. 
Rorke  (6  Ir.  C.  I*  R,  292).] 

Rogers,  Q.Cn  in  reply.— The  abatement  was  only 
temporary.  The  true  definition  of  "  tenure  "  is  given 
by  Perrin  J.,  in  Booth  v.  Daly  (6  I.  C.  L.  Jh\,  469), 
where  he  states  it  to  he  "  the  estate  of  the  tenant  in 
the  land,  the  rent,  the  nature  of  the  lease,  and  other 
circumstances  which  may  bear  upon  it."  If  the  Com- 
missioners had  regulated  or  altered  the  rents,  there 
mart  have  been  an  adjudication,  and  that  will  not  be 
implied  by  the  conveyance.  The  Master  of  the  Rolls 
put  the  following  case:— If  the  rent  had  been  set 
down  as  £333,  instead  of  £33,  or  if  the  tenants' 
names  had  been  transposed,  what  would  have  been 
the  effect?  [Lord  Chancellor. — I  cannot  separate  the 
idea  of  rent  from  the  idea  of  tenancy.  As  to  the 
cases  suggested,  it  is  time  enough  to  consider  them 
when  they  actually  occur.] 

Thb  Loan  Chahckllom — in  the  present  case  we 
have  to  consider  two  questions.  In  the  first  place 
supposing  the  legal  point  to  be  for  the  moment  put 
out  of  view,  we  have  to  determine  whether  Arthur  G. 
Creagh,  in  his  fi  luoiary  character,  would  be  entitled 
to  mt»ke  the  present  claim ;  and  secondly,  the  <,u  >stion 
arises  whether  such  a  claim  is  legally  sustainable.  (ITs 


under  the  Incumbered  Estates  Court  is  the  record  of,  made  no  appearance,  but  along  with  all,  acquiesced  in 


the  rent  being  taken  as  £33  1 2s.  What  he  bought 
aid  what  the  Commissioners  sold  was,  in  fact,  this 
rent  of  £33  12s.,  and  a  conveyance  stating  this  was 
accordingly  prepared  and  executed.  Being  already  in 
possession  as  a  trustee  for  the  minors,  he  continues  to 
manage  the  property  for  their  benefit,  nntil  an  attempt 
is  made  to  obtain  a  surrender  of  the  interest.  (His 
Lordship  then  read  and  commented  on  the  letter  signed 
oy  Mrs.  Creagh  and  given  above.)  Let  ns  now  con- 
sider what  were  Arthur  G.  Creagh's  duties  towards 
these  minors.  Here  is  an  executor  and  guardian  in 
possession  of  the  lands  for  them  and  managing  them 
for  them.  A  representation  has  been  made  to  him 
by  the  landlord,  and  by  every  one  concerned,  that  the 
rent  payable  is  £33  12s.  per  annum.  Can  he,  having 
given  value  for  a  smaller  portion,  claim  more  rent 
than  be  has  actually  bought?  It  has  been  said  that 
this  transaction  cannot  be  noticed  in  the  present  suit, 
but,  in  truth,  the  question  is,  whether  he,  Arthur  G. 
Creagh,  is  entitled  to  this  claim  under  the  circum- 
stances. He  was  a  party  to  all  the  proceedings  in  the 
Incumbered  Estates  Court.  The  sale  was  effected  on 
a  series  of  representations  made  by  him,  by  the  land- 
lord and  by  the  Court.  Taking  all  this  into  account, 
and  considering  the  fiduciary  position  in  which  be 
was  placed,  I  think  he  could  not  advance  the  present 
claim.  The  Master  of  the  Rolls  has  put  his  decision 
on  a  question  of  pleading,  but  the  matter  appears  to 
mc  to  be  determined  by  the  substantial  equities  of  the 
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case.  It  is  said  that  we  moat  go  further  into  /other 
questions,  and  decide  upon  the  effect  of  the  convey- 
ance from  the  Commissioners  of  (he  Incumbered 
Estates  Court,  and,  although  I  regard  the  case  as 
satisfactorily  decided  by  the  considerations  I  have 
referred  to,  I  can  enter  into  the  second  question  with- 
out any  hesitation.  The  Incumbered  Estates  Act  was 
passed  to  remove  manuforti,  a  cloud  of  difficulties. 
A  powerful  remedy  was  given  with  as  much  caution 
as  possible,  and  everything  was  framed  with  a  view  to 
leaving  no  question  open  for  future  litigation.  The 
Commissioners  were  bound  to  give  faith  to  their  con- 
veyances. In  the  present  case  they  declare  the  lands 
to  be  subject  to  certain  tenancies.  A  good  deal  of 
discussion:  has  taken  place  as  to  the  proper  definition 
of  the  word  "  tenancy,"  bnt  to  me  it  seems  to  be  in  a 
measure  equivalent  to  "  a  holding  of  land."  In 
ordinary  parlance  it  signifies  "  a  holding  under 
another,"  and  comprises  a  great  deal  more  than  the 
conveyance.  The  Commissioners  go  outside  the 
instrument  and  declare  the  terms  under  which  the 
land  is  held,  as  in  the  present  instance  they  state  the 
term  of  years  as  990,  and  the  rent  as  £38  1 2s.  We 
are  not  now  so  embarrased  as  we  might  be  in  the  case 
of  an  actual  lease.  Here  there  is  but  a  proposal 
constituting  a  tenancy  from  year  to  year,  and  from  the 
time  the  rent  was  reduced,  the  rent  of  £33  12s,  would 
have  continued  payable  as  long  as  no  move  was  made 
in  the  matter.  The  Commissioners  proceed  to  ascer- 
tain the  tenancies;  they  give  notice  to  the  landlord 
and  tenants,  and  all  the  parties  interested.  These,  by 
their  conduct,  may  be  assumed  to  have  acquiesced, 
and  a  conveyance  is  made  in  which  everything  is 
mentioned  that  is  required  by  the  Act.  To  open 
questions  behind  the  Commissioners  would  be  most 
dangerous;  therefore,  looking  to  the  various  modes  in 
which  the  abatement  might  have  been  effected,  and  in 
accordance  with  the  doctrines  of  Errington  v.  Borke, 
in  the  House  of  Lords,  the  present  appeal  must  be 
dismissed. 
The  Lord  Justice  of  Appeal  briefly  concurred. 

Appeal  dismissed. 


t  Reported  by  William  Woodlock,  Esq.,  Bantatebat.tew.3 

[Coram  Lefrot,  C.  J.,  Monahak,  C.  J.,  Ball, 
Keooh,  Christian,  O'Brien,  Hayes,  and  Fitzge- 
rald, JJ.] 

Ward  v*  McKelvey.— ivw.  7,  1862. 

Appeal — Amendment— Misdirection — Public  port 
or  haven* 

The  judge  at  the  trial  of  an  action  having  re/used  to 
allow  an  amendment,  and  the  Court  of  Exchequer 
having  refused  to  grant  a  new  trial  on  the  ground 
of  such  refusal  by  the  learned  judge,  held  that  the 
decision  of  the  court  upon  this  point  was  not  a  sub- 
ject of  appeal  within  s.  41  of  the  Common  Law 
Procedure  Act%  1856. 

Action  of  trespass  qu.  cl.  ft.  Defence  that  the  locus  in 
quo  was  not  the  close  of  the  plaintiff.    At  the  trial 


it  appeared  that  plaintiff  was  owner  of  the  town- 
land  ofK,  which  was  situate  by  the  sea;  that  a 
pier  was  built  there  partly  upon  the  foreshore  above 
high  water  mark,  and  partly  running  into  the  sea 
below  high  water  mark;  and  that  defendant  in  un- 
loading a  vessel  placed  the  cargo  upon  the  pier  and 
carried  it  across  it,  refusing  to  pay  a  toll  demanded 
by  plaintiff.  On  the  part  qf  plaintiff  acts  of  owner- 
ship of  the  foreshore  and  of  the  land  adjoining 
were  proved.  Defendant  went  into  evidence  of  the 
former  state  of  the  place,  but  the,  judge  directed  the 
jury  to  find  for  the  plaintiff  if  they  believed  his  evi- 
dence. The  Court  of  Exchequer  having  refused  to 
grant  a  new  trial  on  the  ground  of  misdirection, 
ihis  court  disallowed  an  appeal  brought  against 
that  decision. 

This  was  an  appeal  brought  by  the  defendant  against 
an  order  of  the  €ourt  of  Exchequer,  dated  the  1st 
February,  1862,  discharging  a  conditional  order  for  a 
new  trial  obtained  by  the  defendant,  dated  the  6th 
November,  1861,  whereby  it  was  ordered  that  the 
verdict  had  for  the  plaintiff  at  the  Jhen  last  Summer 
Assizes  ior  the  county  of  Down,  should  be  set 
aside  and  a  new  trial  had,  on  the  ground  of  the  mis* 
direction  of  the  judge  at  the  trial,  and  on  the  ground 
that  the  learned  judge  ought  to  have  allowed  a  further 
defence,  or  defences,  by  way  of  amendment,  to  be 
pleaded  at  the  trial.  The  summons  and  plaint  con* 
tained  three  counts,  the  first  complaining  that  the  de- 
fendant broke  and  entered  a  close  of  the  plaintiff 
called  Kircnbbin  Quay,  situate  in  the  county  of  Down, 
and  placed  and  deposited  large  quantities  of  bricks  in 
and  upon  the  said  quay;  the  second,  for  the  defend- 
ant's use,  by  the  pkmtiff's  permission,  of  a  pier  or 
quay  of  the  plaintiff;  the  third,  upon  an  account' 
stated.  The  particulars  endorsed  upon  the  summons 
and  plaint  were  six  items  of  one  shilling  each  for 
harbour  dues  on  cargoes  of  bricks  per  the  defendant's 
vessel." the  Sapphire."  The  defendant  pleaded  to 
the  first  count,  first,  that  the  close  therein  mentioned 
was  not  at  the  time  of  the  supposed  grievances  the  close 
of  the  plaintiff  as  alleged;  and,  secondly,  leave  and 
licence;  to  the  second  count,  that  he  did  not  use  the 
pier  or  quay  in  the  second  count  mentioned  by  the 
plaintiff '8  permission;  and  to  the  third,  that  no  money 
was  found  to  be  due  as  alleged.  There  were  the  usual 
issues,  that  upon  the  first  defence  to  the  first  count, 
upon  which  the  chief  question  arose,  being, "  whether 
the  close  in  the  first  count  of  the  summons  and  plaint 
mentioned  was,  at  the  time  of  the  grievances  therein 
complained  of,  the  close  of  the  plaintiff"  At  the  trial 
it  appeared  that  all  the  townland  of  Kircnbbin  be- 
longed to  the  plaintiff  and  that  in  the  year  1838  a 
pier  or  quay,  running  out  into  the  sea,  was  built, 
partly  by  subscription  and  partly  out  of  the  rents  of 
Mr.  Ward's  estate.  In  the  year  1861  the  plaintiff 
claimed  a  toll  of  Is.  per  cargo  from  all  vessels 
using  the  pier,  and  published  certain  harbour  regula- 
tions, dated  1st  January,  1861.  The  defendant,  who 
was  the  owner  of  a  small  vessel,  of  under  fifteen  tons, 
called  the  Sapphire,  refused  to  pay  the  toll,  and  per- 
sisted, notwithstanding  a  notice  served  upon  him  on 
the  l?th  day  of  April,  1861,  in  landing  bricks  upon 
the  quay  or  pier  without  paying  the  toll  demanded, 
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whereupon  the  action  was  brought  The  pier  stood 
npon  the  sea  side  of  a  narrow  strip  of  gronnd  which 
intervened  between  the  sea  and  the  town  of  Kircubbin, 
and  it  was  partly  bnilt  npon  the  foreshore  above  high- 
water  mark,  and  partly  extended  into  the  sea  below 
high-water  mark.  There  was  no  access  to  the  pier  on 
the  land  side  except  across  the  piece  of  land  jnst 
spoken  of.  Acts  of  ownership  of  the  foreshore  and  of 
the  strip  of  land  were  proved  to  have  been  done  bj 
the  plaintiff.  It  was  also  proved  that  the  defendant  I 
had  placed  his  bricks  on  the  main  body  of  the  pier,  I 
and  that  when  taking  bricks  to  his  vessel  he  took 
them  over  gronnd  which  stood  above  the  ordinary 
high- water  mart  At  the  close  of  the  plaintiff's  case 
counsel  for  the  defendant  called  npon  the  judge  to  non- 
suit the  plaintiff  or  direct  a  verdict  for  the  defendant, 
upon  the  ground  that  the  plaintiff  had  not  proved 
such  a  possession  as  entitled  him  to  maintain  his  action 
and  that  no  injury  to  the  freehold  had  been  proved. 
This  the  judge  refused  to  do,  and  counsel  then  applied 
for  liberty  to  file  a  new  defence,  to  the  effect  that  the 
place  was  a  public  port  or  harbour,  or  that  there  was 
a  public  right  of  way.  The  judge  refused  this  also. 
The  defendant  then  went  into  some  evidence  as  to 
the  former  state  of  the  pier,  but  the  judge  told  the 
jury  that  if  the  defendant's  cars  or  horses  went  over 
ground,  the  property  of  the  plaintiff,  in  loading  or 
unloading  the  defendant's  vessel,  they  should  find  for 
the  plaintiff;  that  it  was  proved  that  all  ground 
np  to  the  ordinary  high-water  mark  was  the  pro- 
perty of  the  plaintiff,  and  that  it  was  proved,  if  they 
believed  the  evidence,  that  part  of  the  pier  or  quay 
over  which  they  must  have  passed,  was  built  on 
ground  above  the  ordinary  high-water  mark.  The 
Jury  returned  a  verdict  for  the  plaintiff,  on  the  issues 
'roised  on  the  two  first  defences,  and  for  the  defendant 
on  the  other  issues,  and  assessed  the  damages  at  six- 
pence. The  defendant  subsequently,  as  already  stated, 
obtained  a  conditional  order  for  a  new  trial,  and  that 
order  having  been  discharged,  he  brought  the  present 
appeal,  submitting  that  there  ought  to  be  a  new  trial, 
on  the  grounds,  first,  that  there  was  some  evidence 
for  the  defendant  upon  the  issue,  whether  the  close  in 
the  first  count  mentioned  was  the  close  of  the  plaintiff, 
inasmuch  as  there  was  evidence  that  said  close,  being 
the  quay  of  Kircubbin,  was  part  of  a  port  cr  haven, 
and  the  soil  of  all  public  ports  and  havens  in  the 
United  Kingdom  is,  prima  facie,  the  property  of  the 
Grown;  whereas  this  evidence  was  withheld  from  the 
jury,  notwithstanding  the  contention  of  the  defendant 
at  the  trial,  by  the  learned  judge,  who  told  the  jury 
that  if  they  believed  any  part  of  the  ground  on  which 
the  defendant  placed  his  bricks,  or  over  which  he 
passed  in  coming  to  or  going  from  the  qnay,  was 
above  the  ordinary  high- water  mark,  they  ought  to 
find  for  the  plaintiff;  secondly,  that  the  learned  judge 
ought  to  have  complied  with  the  defendant's  applica- 
tion to  amend  the  defences  by  adding  a  plea,  to  the 
effect  that  the  locus  in  quo  was  a  public  port  or  haven, 
to  which  vessels  under  fifteen  tons  burden  might 
c>me  as  of  right  and  load  and  unload  thereat, 
and  that  the  acts  complained  of  were  done  by  the 
defendant  in  exercise  of  this  right,  and  the  above 
amendment  ought  to  be  allowed,  inasmuch  as  it  was 
apparent,  from  the  publication  of  the  regulations  dated 


the  1st  January,  1861,  the  notice  served  on  the 
defendant  by  the  plaintiff,  12th  April,  1861,  the 
frame  of  the  summons  and  plaint  itself,  and  the  evi- 
dence, that  the  action  was  brought  for  the  purpose  of 
enforcing  the  said  regulations  of  the  1st  January, 
1861,  and  that  the  real  controversy  between  the 
parties  was,  whether  the  defendant  had  a  right  to  use 
the  quay  at  Kircubbin  with  his  vessel,  the  "Sapphire," 
being  a  vessel  under  fifteen  tons  burden,  4^ainst  the 
will  of  the  plaintiff,  and  without  payment  of  any  toll 
or  harbour  dues. 

Ferguson,  Q.C.,  and  Falkner  for  the  defendant— 
The  amendment  which  we  asked  for  ought  to  have 
been  allowed.  [Monahan,  C.J. — The  Court  of  Ex- 
chequer refused  to  allow  the  amendment,  and  their 
decision  npon  the  point  is  not  a  subject  of  appeal 
under  the  Common  Law  Procedure  Act  of  1856.  If, 
indeed,  we  thought  the  Court  of  Exchequer  wrong  in 
not  granting  a  new  trial,  we  might  have  jurisdiction  to 
order  an  amendment  as  incident  to  the  new  trial] 
The  refusal  of  the  judge  to  allow  an  amendment  was 
a  ruliug  under  s.  41  of  the  Act,  and  that  being  so, 
the  decision  of  the  Court  of  Exchequer  npon  that 
ruling  is  a  subject  of  appeal  The  words  of  the 
section  are  remedial,  and  ought  to  receive  a  liberal 
construction.  [Monahan,  C.J. — The  refusal  of  the 
judge  to  allow  the  amendment  was  not  a  ruling  at  the 
trial ;  it  was  rather  the  refusal  of  a  motion.  A  ruling 
means  some  such  thing  as  a  refusal  to  direct  the  jury. 
Lefroy,  C.J. — In  old  times  there  could  not  have 
been  a  bill  of  exceptions  for  refusing  leave  to  amend, 
and  there  has  been  no  such  change  in  the  law  as  would 
give  an  appeal  on  the  point  now.  Christian,  J. — 
There  is  a  proviso  in  sec.  41  of  the  Act,  that  when 
the  application  for  a  new  trial  is  on  matter  of  discre- 
tion no  appeal  shall  be  allowed.  The  refusal  to  allow 
an  amendment  is  a  matter  of  discretion.]  Then  npon 
the  other  point  the  ruling  of  the  judge  was  wrong. 
There  was  some  evidence  that  the  locus  in  quo  was 
not  the  plaintiff's.  This  was  a  public  port,  and  that 
differs  from  a  highway  in  this,  that  there  is  no  pre- 
sumption as  in  the  case  of  a  highway,  that  the  adjoin- 
ing land  belongs  to  a  private  owner,  and  there  is  a 
presumption  that  it  belongs  to  the  Crown.  [Lefroy, 
C.J. — What  is  your  definition  of  a  port?]  Any  place 
for  arriving  and  unloading  of  ships  and  vessels  is  a 
port — Hale  de  Jure  Maris,  cap.  2.  Against  this 
presumption  there  was  only  a  presumption  given  on 
the  other  side,  and  the  whole  ought  to  have  been 
left  to  the  jury. 

Joy,  Q.C,  Law,  Q.  C,  and  Harrison,  contra,  were 
not  called  npon. 

Lefrot,  C.J We  are  all  of  opinion  that   the 

refusal  of  the  amendment  is  not  a  subject  of  appeal; 
and  with  respect  to  the  principal  part  of  the  case 
what  we  have  to  say  is,  that  according  to  the  evidence 
there  was  no  misdirection,  and  that  even  if  there  had 
been  any,  the  misdirection  which  is  now  set  op  was 
not  pointed  out  by  the  objection  taken  at  the  triaL 
Appeal  disallowed,  with  costs. 
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Registry  Appeals. 

[CofcAM,  Christian,  Hates,  and  FYtzgbrald,  J.J., 
akd  Fitzgerald  and  Deast,  B.B. 

Michael   Patrick  Howlett,  appellant;  Charles 
Tottenham,  respondent. — December  1,  1862. 

Free  Burgess  of  New  Ross— Admission  before  Re- 
form  Act — Residence. 

A  Free  Burgess  of  New  Ross,  admitted  before  the 
passing  of  the  Reform  Act,  is  a  person  *•  now  by 
law  entiled  to  vote n  within  s.  9  of  the  Reform 
Act%  2nd  and  3rd  Wm.  4,  c.  88  and  comes,  there- 
fore, within  the  provisions  of  that  section,  and  of 
e.  14  of  st  13  and  14  VidL  c.  69,  as  to  residence. 

The  case  of  Tottenham,  app.,  Meadows,  reap.  (2  Ir. 
C.  £,.  572,  and  5  Ir.  Jur.  127J,  distinguished. 

The    following   case  was  stated   by  the  Chairman 
for  the  county  of  Wexford.     "  The  name  of  Charles 
Tottenham,  Esq.,  of  Ballycurry,  having  been  returned 
by  the   clerk  of  the  Town  Commissioners  for  the 
borongh  of  New  Ross,  as  being  entitled  as  a  free 
burgess  to  vote  m  the  election  of  a  member  of  Par- 
liament for  the  said  borough,  was  duly  objected  to 
by  Michael  Patrick  Howlett,  Esq.,  on  the  ground  that 
the  said   Charles  Tottenham  had  not    resided   for 
six  calendar  months  next  previous  to  the  20th  July 
last,  within  the  said  borough,  or  within  seven  statute 
miles  of  the  usual  place  of   election  therein,   and 
further,  that  he  was  not  on  the  20th  day  of  July  last, 
duly  qualified  in  such  a  manner  as  would  have  entitled 
him  to  be  registered  as  a  freeman  or  a  free  burgess 
under  the  2nd  and  3rd  Wm.  4,  cap.  88.     In  support 
of  said  objection  evidence  was  laid  before  me,  that 
said   Charles  Tottenham   had  not  resided  in  said 
borough,  or  within  seven  statute  miles,  for  six  calen- 
dar months  previous  to  the  20th  of  July  last,  and  the 
books  of  the  late  corporation  were  produced,  by  which 
it  appeared  that  said  Charles  Tottenham  was  admitted 
and  sworn  in  a  free  burgess  of  said  corporation  of  New 
Ross  on  the  29th  day  of  June,  1829;  but  there  is  no 
entry  in  said  books  of  the  payment  pf  any  stamp  duty 
on  said  admission,  nor  upon  the  admission  of  any 
of  the  other  free  burgesses.    The  name  of  Mr.  Charles 
Tottenham  appears  upon  the  list  of  voters  for  the  first 
time  in   1857  as  a  free  burgess.    I  overruled  the 
objection  and  allowed  Mr.  Tottenham's  name  to  stand 
upon  the  register,  as  I  consider  the  ruling  in  the  case 
of  Tottenham,  appellant — Meadows,  respondent,  has 
decided  that  residence  is  not  required  in  the  case  of 
free  burgesses,  and  that  franchise  is  not  abrogated  by  the 
2nd  and  3rd  Wm.  4,  cap.  88,  s.  9.     Dated  at  New 
Ross,  the  20th  October,  1 862.    William  N.  Barron, 
Chairman  for  the  County  of  Wexford. " 

Frederick  Shaw  (with  him  J.  P.  Hamilton)  for 
the  appellant. — The  present  case  differs  essentially 
from  Tottenham,  app. ;  Meadows,  resp.  (2  Ir.  C.  L. 
572,  and  5  Ir.' Jur.  127).  The  admission  of  Mr. 
Tottenham  as  a  free  burgess  in  the  present  case  took 
place  before  the  Reform  Act;  in  the  other  case  the 
admission  was  subsequent  to  it  The  presentjcase  comes 
directly  within  a,  9  of  the  Reform  Act  as  that  of  a 
person  who,  "  by  reason  of  any  corporate  or  other 
right  is  now  entitled  to  vote,"  and  therefore  residence 


is  necessary,  both  under  the  Reform  Act  and  tinder 
st.  13  and  14  Vict.  cap.  69,  s.  14. 

There  was  no  appearance  for  the  respondent 

Christian,  J. — The  court  is  of  opinion  that  the 
decision  of  the  Chairman  in  this  case  must  be  reversed. 
He  seems  to  have  proceeded  upon  the  assumption  that 
the  case  of  7  otfenAam  app. ;  Meadows,  resp.,  ruled  the 
present  case.  With  respect  to  that  it  is  not  necessary 
to  say  more  than  that  the  facts  of  the  two  cases  are 
very  different  In  that  case  the  admission  of  the  party 
as  a  free  burgess  of  New  Ross  did  not  take  place  till 
after  the  passing  of  the  Reform  Act  It  was  not  an 
admission  in  right  of  birth,  marriage,  or  service,  or  by 
virtue  of  any  statute,  nor  was  the  party  an  honorary 
freeman.  The  consequence  was  that  he  did  not  come 
within  any  of  the  classes  provided  for  by  a.  9  of  the 
Reform  Act  Not  within  the  first  class  which  is  that 
of  freemen  and  so  forth  "now  entitled  to  vote," 
because  he  did  not  obtain  his  franchise  until  after  the 
Act;  not  within  the  second  class,  because,  although 
he  was  admitted  after  the  Act  it  waB  not  by  reason 
of  birth,  marriage,  or  service,  or  of  any  statute  then 
in  force;  and  not  within  the  third  class  because  for 
the  reasons  stated  in  that  case  he  was  not  an  honorary 
freeman.  The  court  there  seems  to  have  assumed, 
without  much  discussion,  that  it  followed  from  the 
fact  of  the  party  not  being  within  s.  9  of  the  Reform 
Act,  that  he  was  not  within  s.  14  of  the  st  13  and 
14  Vict  cap.  69*  I  say  nothing  upon  that  I  only 
say  the  pnrty  in  the  present  case  plainly  comes  within 
the  words  of  the  9th  section  of  the  Reform  Act  as  a 
person  "  now  by  law  entitled  to  vote,"  and  therefore 
comes  within  the  provisions  of  the  section  as  to  resi  • 
dence,  and  therefore,  also  within  section  14  of  the  st 
13  and  14  Vict  cap.  69.  The  decision,  therefore,  of 
the  Assistant  barrister  must  be  reversed. 

Shaw  applied  for  costs. 

Christian,  J.— The  83rd  section  of  st  13  and  14 
Vict  cap.  69)  expressly  enacts  that  we  are  not  to  be 
at  liberty  to  make  any  order  for  costs  against  or  in 
favour  of  a  respondent  who  does  not  appear  before  us. 


Court  of  dueen'0  Mtm% 

(Report*!  by  William  Woodlodc,  Esq.,  BuriMr^Uaw.] 

Studdabt  v.  Jellico  and  another. — Nov.  19*  21. 

Policy  of  Insurance — Interest — St  3(4  Vic.,  c. 
105,  ss.  53,  54 — Operation  of  Statute. 

Sec  53  of  st.  3(4  Vic.,  c.  105,  extends  to  the  case 
of  a  policy  of  insurance  effected  before  the  passing 
of  the  statute,  but  becoming  payable  after  its  pass- 
ing; and  when  such  a  policy  was  sued  upon,  it  was 
held  that  the  jury  was  justified,  the  proper  notice 
having  been  served,  in  giving  the  plaintiff  interest 
upon  the  principal  sum  secured  by  the  policy. 

This  was  a  motion  on  behalf  of  the  plaintiffs,  to  show 
cause  against  a  conditional  order  obtained  by  the  de- 
fendant, on  the  4th  of  November,  directing  that  the 
verdict  had  for  the  plaintiffe  at  the  last  summer 
assizes  for  the  city  of  Limerick,  before  Christian,  J., 
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should  be  set  aside,  Mid  *  verdict  entered  for  t^e;  — The  Legislature  having  provided  for  policies  of 


defendant  instead  thereof  pursuant  to  veaFe  jreserved, 
on  the  groond  of  misdirection  of  the  learned  judge. 
The  action  was  brought  by  the  executors  of  Mr. 
Jonas  Stnddart,  against  the  defendant,  the  Secretary , 
to  the  Eagle  Insurance  Company,  upon  a  policy  of 
insurance,  dated  the  19th  October,  1827,  upon  the 
life  of  the  said  Jonas  Studdart,  for  the  sum  of  £500. 
By  the  particulars  endorsed  on  the  plaint,  there  was 
claimed  (besides  the  principal  jam  of  ,£500)  £80  4s. 
lid.,  for  interest  from  the  84th  September,  1859,  till 
the  29th  April,  1862,  the  day  of  the  commencement 
of  the  action,  with  further  interest  until  paid.  The 
defendant  lodged  in  court  £600.  The  only  issue  was, 
whether  the  plaintiffs  had,  by  reason  of  the  breach  by 
the  company  of  their  agreement,  sustained  any,  and 
what,  further  or  greater  damages  than  the  said  sum 
of  £600.  Jonas  Studdart  died  on  the  25th  Septem- 
ber, 1859.  Several  letters  passed  (between  his  exe- 
cutors and  the  company,  which  at  Irst.deoUned  to  pay 
the  policy  without  some  proof  of  the  age  of  Jonas 
Studdart  when  he  effected  it.  On  the  5th  November, 
1861,  the  plaintiffs'  attorney  wroteto  tke.oSfom  of  the 
company  alette^  stating  that  he  had  peremptory  orders 
to  proceed  for  recovery  of  the  amount  of  the  policy,  with 
interest,  if  not  paid  forthwith.  The  amount  not  having 
been  paid,  the  present  action  was  brought.  Upon  the 
trial  of  the  issue  stated  Above,  the  learned  judge  ruled 
that  the  letter  of  the  5th  November,  1861,  amounted 
to  a  demand  of  interest  within  s.  53  of  the  st.  3  A  4 
Vie*,  c  110,  and  that  that  statute  affecied  policies  of 
insurance  in  existence  at  the  date  of  its  passing,  and 
left  as  a  question  to  the  jury,  whether  they  thought 
fit  to  allow  interest  from  the  5th  November,  1 961,  to 
the  issuingof  the  writ.  To  these  rulings  and  directions 
counsel  for  the  defendant  oljeoted^ands^loodshipjwser-- 
ved  liberty  for  the  defendant  to  apply  to  eater  a  verdict 
for  the  defendant  in  case  he  should  not  have  so  fried. 
The  jury  found  for  the  pukttmi  £12  la.  8*.  The 
only  question  upon  the  present  argameut  was,  whe- 
ther interest  was  payable  «pon  a  potioy  of  iusuranoe 
effected  before  the  passing  of  the  st.  3  &  4  Vic,  c 
105.  and  in  existence  at  the  date  of  its  passing. 

Carke,  Q.C.  (with  him  Barry,  Q.C.  and  M.  B. 
Smithy  for  the  plaintiffe. — If  any  question  should 
arise  npon  the  subject,  Mowati  v.  Lord  Londesborough 
(3E.&  Bl.,  307),  and  s,  c.  on  appeal  (4  E.  &  Bl.,  1), 
are  authorities  to  show  that  the  letter  of  the  5th  No- 
vember, 1861,  was  a  sufficient  demand  of  interest. 
Then  as  to  the  main  question  in  the  case.  Previous 
to  the  et  3  £  4  Vic,  c  1G5,  interest  was  not  reco- 
veraule  upon  demands  of  this  description.  Sec  53 
.  of  that  statute  enables  a  party  to  recover  interest 
It  will  be  said  that,  because  certain  policies  are  pro- 
vided for  by  s.  54,  policies  of  insurance  cannot  come 
at  all  within  s.  53.  But  it  is  plain  that  prtmet  facie 
they  do  come  within  it;  the  amounts  secured  by  them 
are  sums  payable  "  at  a  certain  time  "  in  one  sense, 
and  certainly  are  sums  payable  "  otherwise,"  within 
the  very  words  of  the  section.  The  words  of  the 
section  are  large  enough  to  include  policies  then  in 
existence  Sec  54  applies  only  to  policies  effected 
affter  the  passing  of  the  Act.  Tjiere  js  no  case  di- 
rectly bearing  npon  the  present  question. 
Heron,  Q.C.  (with  him  JetteU\  lor  the  ^sfendant 


insurance  in  certain  cases,  by  s.  54  of  the  Act,  they 
cannot  he  held  to  be  within  s.  53.    The  only  true 
way  to  construe  the  J  Act  is  by  having  regard  to  the 
rule,  that,  except  in  cases  expressly  mentioned,  a 
statute  is  to  be  held  to  be  prospective  only,  and  not 
retrospective.    [Hayes,  J* — The  sum  secured  by  the 
policy  never  became  a  sum  payable  until  after  the 
passing  of  the  Act,  although  the  contract  was  entered 
into  before  the  Act*    The  Legislature  might  have 
intended  to  provide  for  the  case  of  policies  made  after 
the  Act  by  the  54th  section,  and  as  to  policies  exist- 
ing at  the  date  of  the  Act,  to  leave  the  parties  to 
take  the  course  of  making  a  demand  of  interest,  as 
pointed  out  by  aec  53.]    An  Act  of  Parliament  is 
not  to  be  taken  to  vary  contracts  existing  at  the  date 
of  its  passing.     At  common  law  no  interest  was  pay- 
able on  a  contract  winch  did  act  expressly  provide 
for  it:  WoaUey  v.  Jackson  (8  E.  &  PL  778);  Moo* 
v.  Durden  (2  Exch.,  35);  Perry  v.  Skinner  (2  M.  6 
W„  471);  Broom's  Legal  Maxims,  29;  Edmunds  v. 
LawUy  (6M.&  W,  285);  Moore  v.  Philips  (7  H 
&  W.,  576);  ChappeJl  v.  Purday  (1 2  M.  &  W.,  363); 
AsUurnham  v.  Bradshaw  (2  Atk.,  36);  Attorney- 
General  v.  Lloyd  (3  Atk.,  541);  Oilmore  v.  Shuter 
(2  Lev.,  487).    Assuming  that  the  sum  secured  by  a 
policy  of  insurance  is  a  sum  payable  either  "  at  a  time 
certain  "  or  "  otherwise,"  there  was  no  object  in  in- 
troducing the  54th  section* 

O'Bbuot,  J. — The  sum  in  this  case  is  a  very  small 
one;  but  the  amount  must  be  thrown  out  of  consider- 


ation, and  we  must  decide  the  case  upon  the  law  only, 
without  any  reference  to  the  merits  or  demerits  of  the 
opposition  made  by  the  company.  It  has  been  con- 
tended that  policies  of  insurance  axe  not  within  section 
53  of  the  statute  3  &  4  Vict,  c  105,  because  they 
are  provided  for  by  sec  54*  It  has  been  remarked 
bv  my  brother  Fitzgerald,  that  a  certain  class  of  poli- 
cies, as  marine  and  fire  policies,  would  not  be  pro- 
vided for  by  the  53rd  section.  Then  the  question  is, 
whether,  because  life  policies  effected  subsequently  to 
the  passing  of  the  Act  are  expressly  provided  for  by 
the  54th  section  of  the  Act,  we  are  prevented  from 
giving  their  natural  construction  to  the  words  of  tbi 
53rd  section,  on  which  construction  they  would  include 
policies  effected  after  the  passing  of  the  Act,  as  well  as 
tjie  54th  section.  Now,  where  the  words  are  large 
enough  to  include  one  class  of  a  particular  thing,  I  am 
yet  to  learn  that  we  ace  torestrict  their  meaning  because 
another  class  of  the  same  thing  is  provided  for  by 
another  section.  That  would  not,  in  my  opinion,  be 
sufficient  reason  for  restricting  the  clear  and  natural 
construction  of  the  words  of  the  53rd  section.  Well, 
the  next  argument  for  the  conclusion  at  which  we  ar- 
rive is,  that  the  words  of  the  53rd  section  are  dearly 
sufficient  to  include  a  policy  such  as  this.  The  sum 
secured  by  it  is  a  debt  or  sum  certaiu.  There  is  no- 
thing to  be  implied — no  reason  why  this  policy  ef- 
fected before  the  passing  of  the  Act  should  not  be 
included  in  the  section*  It  is  difficult  to  separate  this 
argument  from  the  other,  that  the  operation  of  this 
section  is  not  retrospective  in  this  sense,  that  it  should 
not  be  considered  to  apply  to  debts  which  bad  their 
inception  before  the  Act,  and  we  were  told  by  Mr. 
Heron  tjhat  there  was  no  case  leading  to  the  conclu- 
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sion  that  anv  of  the  sections  of  the  Act  were  to  be 
cowered  as  retrospective*  .Other  sections  of  the 
A.ct,,b?wever,  have  been  held  to  apply  to  a  state  of 
things  exiting  .before  .the  ^ct,  and  that,  too,  in  case* 
of  iuuqh  greater  fcarasVro  than  ,t|ie  present  one.  A 
question  upon  this  vary  5 3rfl  .section  was  raised  in  the 
case  of  JBcrringljon  v.  PfiiUips  (1  "jrf-  &  W,  £9).  The 
Act  upon  which  that  case  came  .before  tfre  court,  was 
the  3  &  4  Wm.  4,  £.  4?,  the  ?8tfi  aji#  ,29th  sections 
of  which  are  analogous  Jo  ^hps^  t;he  eflpept  of  which 
we  are  jpow  discussing,  and  thai  Act,  it  is  to  be  re- 
membered, was  psssejjl  in  JB33-  The  question  in 
the  casejfcrose  upon  a  bill^f  ,cos$e,  the  last  item  in  ' 
which  bore  date  in  1831.  A  .claim  for  interest  was , 
made  anj?  resisted,  J>ujt  upon  ,ptjie.r  grounds  than  the 
Act  not  be,iup  ^trosp^cUye,  ajd  ftually  was  rejected, 
bat  it  never  occurred  to  anypne  to  suggest  that  the  ] 
costs  were  incurred  before  the  Act,  and  that,  there- 
fore, the  Act  did  not  apply.  The  matter,  however, 
does  not  rest  there.  Looking  at  the  subsequent  sections 
of  the  same  Act,  we  find  an  important  provision  relat 
ing  to  writs  of  error  in  section  30,  which  enacts  that  if 
any  person  shall  sue  out  any  writ  of  error  upon  any 
judgment  in  any  personal  action,  and  the  Court  of 
Error  shall  five  judgment  Jar  She  defendant  thevein, 
then  interest  shall  be  allowed  by  the  Court  of  Er- 
ror for  such  tm*  m  £fteeu*ioi  baa  been  delayed 
by  such  writ  of  error  for  the  delaying  thereof.  That 
seetiea  Is  dearly  prospective,  and  consequently,  on  I 
that  ground,  the  court,  m  the  case  of  Burn  v.  Car- 
valho  (1  Ad.  &  Ell.,  895),  where  the  writ  of  error 
had  l)een  seed  out  before  the  Act,  granted  an  sppH-  * 
catipn  to  disallow  interest  which  the  Master  had  al- 
lowed. In  a  note  to  that  case,  another  case  is  re- 
ferred to  upon  another  section  of  the  same  Act.  That 
is  the  ease  of  Freeman  T.  -*%"  <i  Ad.  &  EIL,  938). 
The  ?jst  section  of  the  Act  gjves  costs  against  ex*- 
caters  who  ^ave  been  non-suited,  or  against  whom  a 
verdict  lias  passed,  sod  in  the  case  which  I  have 
meoJjoosd  $  was  held  that  where  an  action  was  com- 
menced by  an  ejwcutpr  before  the  Act,  snd  the  trial 
took  place  after  the  Act,  and  there  was  a  verdict 
against  the  plaintiff,  he  was  liable  to  the  costs.  We 
were  referred  to  Lord  Tenterden's  Act  There  are 
repeated  decisions  shewing  that  that  statute  applies  to 
cases  which  had  arisen  before  its  passing.  Under  these 
circumstance*,  it  is  too  much  to  contend  where  the 
the  words  of  the  statute  are  Jarge  enough  to  embrace 
the  case  of  poSoies  in  exigence  at  tl?e  passing  of  the 
Act,  and  the  words  of  another  section,  expressly  apply 
to  policies  effected  after  the  Act*  that  we  are  bound  on 
the  general  doctrine  fp  give  judgment  for  the  defendant 
Is  my  opinion  we  are  pot  so  bound,  and  tfce  pojnt  must 
be  ruled  in  favour  of  the  plainti$L 

Hafxs,  J— it  may  be  some  satisfaction  to  have  a 
judicial  decision  on  the  question  in  this  case;  but  I 
confess  I  thought,  on  a  readier  of  the  Acf,  that  the 
point  was  clear  enough  without  any  decision.  It  ap- 
pears to  me  on  the  43rd  section,  that  without  giving 
it  a  retrospective  effect,  we  may  come  |to  a  conclusion 
in  this  way.  It  deals  only  with  "  4*1*8  or  sums  cer- 
tain, payable  at  a  certain  time  or  otherwise,9'  and  it 
would  seem  to  me  that  (his  means,  that  wherever  af- 
ter the  passing  of  the  Act  thece  shenjd  be  a  jiebt  or 
sum  certaJB,  payable  at  a  time  catfafu  or  ^rwbp, 


then  the  creditor  to  whom  that  money  is  so  payable 
should  not  be  at  the  mercy  of  his  debtor,  to  be  kqpt 
aloof  from  time  to  time  by  the  debtor  refusing  to  pay 
that  which  was  properly  due,  and  that  when  he  would  at 
,last  be  driven  into  a  court  of  justice,  he  jshpuld  pot  merely 
get  a  verdict  which  would  fail  to  do  complete  justice, 
by  not  giving  him  interest,  but  the  Act  says  the  jury 
may  give  interest  where  the  debtor  will  not  pay  the 
debt  which  he  fjairly  owes.  Apply  that  here.  In 
1B27,  the  policy  is  effected,;  bnt  it  never  becomes  a 
debt  or  sum  certain,  until  Mr.  {Jtufldait  died,  which 
.is  not  until  1859,  nineteen  or  twenty  years  after  the 
Aet  passed.  Then  for  the  first  time  it  .can  be  said 
,that  there  is  a  debt  or  sum  certain,  and  then  the  Act 
applies,  as  I  think,  without  any  retrospective  opera- 
tion being  given  to  it.  The  company  refuse  to*  pay, 
and  a  jury  says  they  ought  to  pay,  snd  we  think  that 
there  is  law  to  make  them  pay,  both  principal  and  in- 
terest* The  53rd  section  is  large  enough  to  give  the 
jiqtere&t,  sjod  we  do  not  think  that  its  force  is  taken 
away  by  the  54th  section,  because  that  section  hap- 
pens expressly  to  give  interest  on  policies  of  assurance 
tnade  after  the  passing  of  the  Act 

Fitzgerald,  J.— I  also  think  that  the  53rd  section 
applies  to  debts  which  have  become  payable  after  the 
passing  of  the  Act,  and  that  there  is  no  foundation 
for  the  argument  that  yon  must  exclude  from  the  ope- 
ration of  the  Act  all  contracts  entered  into  before  its 
passing.  I  think  in  that  sense  the  Act  is  retrospec- 
tive, where  the  contract  is  entered  into  before  the 
Act,  and  the  debt  becomes  due  after  it;  I  do  not 
think  there  is  sny  hardship  in  so  holding,  as  the  party 
&;ets  notice  that  interest  will  be  demanded,  and  can 
avoid  it  by  paying  what  Jje  really  owes.  A  policy  of 
insurance  on  a  life,  is,  no  doubt,  a  debt.  I  do  not 
think  it  a  cfcbt  payable  at  a  time  certain,  but  it  is  a 
debt  payajble  otherwise  than  at  a  time  certain,  namely, 
St  a  time  to  be  ascertained  by  the  occurring  of  a  cer- 
tain event  The  case,  then,  is  within  the  words  of  the 
63rd  section,  which  are  general,  and  intended  to  ap- 
ply generally.  I  asked  if  there  would  be  any  difficulty 
at  all  in  the  case  but  for  the  54th  section.  There 
would  be  none;  and  that  section  appears  to  me  to 
raise  no  difficulty.  It  puts  all  policies  effected  after 
the  Act  upon  this  footipg,  that  the  jury  may  give 
damages  in  the  nature  of  interest  over  and  above 
jthe  money  recoverable  upon  them,  without  any  notice 
being  served.    The  other  section,  which  embraces  all 

licies,  requires  the  service  of  a  notice  claiming  in- 

Condttional  order  discharged,  with  costs. 


Court  of  tfroftate* 

CBtportad  taor  W.  B.  *Wtor,Eiq.,lX.D ,  Ba<rriitaMiU.»«J 

Little  v.  Oomtn.— Dec  4. 

Unattested  Will— Evidence  of  ^-andwrittn^- 
Further  proof  \ 

In  cqse*  of  unattested  wills,  made  before  1st  Vic,  c. 
3(5,  which  are  impeached*  evidence  of  the  hand- 
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writing  of  the  deceased  is  not  of  itself  sufficient; 
there  must  be  additional  evidence  to  connect  the  urill 
in  some  way  with  the  deceased. 

This  was  the  last,  it  is  believed,  of  the  venerable 
cases  which  flourished  in  the  Prerogative  Court;  the 
litigation  first  commenced  in  1837,  as  to  the  earlier 
will,  and  in  1843,  as  to  the  later.  The  case  had 
gone  to  the  Court  of  Delegates  on  an  appeal  from  an 
interlocutory  order,  and  the  proceedings  were  stayed  by 
that  court  until  the  promovent  should  give  security 
for  costs;  but,  after  the  Probate  Act  passed,  the  case 
came  back  to  the  Probate  Court,  and,  by  consent,  it 
was  now  heard  on  the  evidence  already  had.  The 
case  had  been  fully  argued. 

Dr.  Darley  and  Qraydon  for  the  promovent. 

Dr.  Walsh,  Dr.  Ball  and  Beytagh  for  the  impug- 
naut 

Keatingr,  J. — This  suit  was  instituted  by  Mrs. 
Anna  Maria  Bennet  Little,  as  a  principal  legatee  in 
the  alleged  will  of  John  Stanislaus  Comyn,  deceased, 
dated  the  28th  March,  1834,  to  obtain  a  decree  in 
favour  of  th»t  wilL  The  citation  issued  on  the  8th 
June,  1843,  and  the  promovent  propounded  that  will 
as  unattested,  and  as  all  in  the  handwriting  of  the 
deceased.  It  purports  to  have  been  written  at  Holy- 
head, on  the  28th  March,  1834,  and  it  gave  all  the 
testator's  property  to  his  brother,  Francis  Comyn, 
"he  first  paying  to  my  dear  friend,  Anna  Maria 
Bennett  Little,  the  annual  sum  of  £500,  by  quarterly 
payments,  for  her  life."  [The  learned  judge  then 
proceeded  to  refer  to  an  earlier,  but  an  attested,  will, 
of  the  22nd  September,  1832,  which  had  been  also 
alleged  by  the  promovent  to  the  same  effect,  and 
which  had  been  decreed  for  by  the  late  Dr.  Radcliff, 
the  former  judge  of  the  Prerogative  Court,  but  whose 
decree  had  been  reversed  on  appeal  by  the  Court  of 
Delegates;  and,  on  a  review  of  the  evidence  .in  this 
cause,  he  held  that  the  will  of  the  28th  March,  1834, 
was  a  fabrication,  and  was  not  written  or  signed  by 
the  deceased.]  But  distrusting,  as  I  do,  my  own 
judgment  on  the  question  of  handwriting.  I  will  as- 
sume that  I  am  wrong  in  the  conclusion  I  have,  on 
the  evidence,  arrived  at;  and  that  the  will  alleged  is 
all  in  the  handwritiug  of  the  deceased.  I  will  now 
proceed  to  consider  if,  on  other  grounds,  the  will  can 
be  admitted  to  probate.  It  is  quite  settled  that  in 
cases  of  unattested  wills,  proof  of  handwriting  alone 
is  not  sufficient,  and  that,  in  addition  to  the  evidence 
of  handwriting,  there  must  be  something  more  proved, 
to  connect  the  document  with  the  deceased.  That 
connection  may  be  established  in  a  variety  of 
ways.  No  specific  rules  can  be  laid  down  as 
to  what  that  evidence  shall  be,  as  no  two  cases 
are,  perhaps,  exactly  alike;  but  the  ordinary  mode 
is  to  show  that  the  paper  was  found  in  the  usual 
depositories  of  the  deceased,  or  that  he  conversed 
about  it  to  his  friends,  or  alluded  to  the  provisions  of 
it,  which  are  not  found  in  any  other  paper;  but  here 
there  is  nothing  of  the  kind;  there  is  no  evidence  that 
it  ever  was  in  the  possession  of  the  deceased,  save  the 
evidence  in  the  case,  that  it  was  transmitted  in  a 
franked  envelope  from  Holyhead  to  London.  It  is 
not  alloged  that  the  deceased  ever  spoke  of  it,  or 
that  it  was  ever  alluded  to  in  his  presence.    The 


authorities  are  clear  and  express  on  this  point, 
Machin  v.  Orindon  (2  Cas.  temp.  Lee,  333,  406), 
Saph  v.  Atkinson  (1  Add.  215),  Constable  v.  Ste&et 
(1  Hag.  60),  Bussellv.  Marriott  (1  Curt.  9),  Rutherford 
v.  Maule  (4  Hagg.  224),  and  in  Hitchings  v.  Wood, 
(2  Moo.  P.  C.  C),  Lord  Lyndhnrst  was  quite  satisfied 
with  the  handwriting,  but  held  that  there  must  be 
something  more  to  connect  it  nith  the  deceased.  For 
these  reasons  I  am  of  opinion  that  if  the  handwriting 
were  proved  to  my  satisfaction,  it  would  be  necessary 
still  for  the  plaintiff  to  go  further,  and  first  to 
establish  that  the  deceased  was  at  Holyhead  at  the 
date  of  the  will  [His  lordship  then  went  minutely 
through  the  evidence,  and  arrived  at  the  conclusion 
that  the  deceased  had  not  been  at  Holyhead  at  or 
about  the  alleged  time,  but  was  then  in  Qalway,  and 
on  a  review  of  all  the  evidence  in  the  cause  he  pro- 
nounced a  decree  condemning  the  will.] 


ganttett  efetates  Court 

CRtwrfrd  by  R.  R  V.  AreWt,  ft»,  — S  K.  Fwwrtt.  Eafr 
BantiUff.tf.Law, 

[Before  Judge  Harorsats.] 

The   estate   of   William  M'Aulby  ahd  others, 
owxers;  Ex  parte  Andrew  Marshall,  psnnoaEB, 

Lease  of  lands  in  mortgage  made  by  mortgagor  and 
mortgagee — Bent  reserved  to  the  mortgagor— Na- 
ture of  such  a  rent — The  lands  sold  in  the  Landed 
Estates  Court. 

A^  a  lessee  under  a  perpetuity  lease  of  1829,  mort- 
gaged his  interest  by  assignment  of  the  lease  to  B. 
Subsequently,  in  1831,  A.andB.  demised  a  part  to 
C.Jor  lives  renewable  for  ever,  at  £6  rent;  but 
the  rent  was  expressly  reserved  to  A.,  the  mortga- 
gor. And  in  1836,  A.  and  B.  demised  the  whole 
in  perpetuity,  at  £55  rent,  to  D.,  saving  the  existing 
under  leases.  No  rent  was  paid  by  C.  since  1 839* 
and  in  1861,  D.  brought  an  action  of  ejectment 
to  recover  the  rent,  in  which  he  failed,  on  the  ground 
that  the  rent  was  reserved  to  the  mortgagor,  who 
had  no  estate  at  law.  The  court  having  made  an 
order  to  sell  D?s  interest  under  the  lease  of  1836, 
the  petitioner  sought  to  sell  that  interest  subject  to 
C.V  lease  of  1831.  C.  objected  on  these  grounds — 
first,  that  the  rent  under  the  lease  of  1831  being  re- 
served to  the  mortgagor,  was  a  mere  renteharge, 
which  had  been  barred  by  non-payment /or  over  20 
years;  secondly,  that  on  the  construction  of  the 
deed  o/1836,  the  reversion  expectant  on  the  lease 
of  1831  did  not  pass  to  D;  and,  thirdly,  Oat 
even  if  the  reversion  passed,  the  rent  did  not  pass, 
not  being  a  rent  service,  incident  to  the  reversion, 
but  a  mere  rent-charge^  and  so  requiring  a  separate 
grant,  and  the  deed  of  1836  contained  no  mention 
of  the  reuU  Held,  that  the  rent  (though  reserved  to 
the  wrong  party)  was  a  rent  reserved  by  a  lease  for 
the  use  and  occupation  of  land,  and  that  it  conti- 
nued to  be  payable  as  long  as  the  use  and  occupa- 
tion continued  under  the  lease;  and  that  C,  the 
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tenant*  could  not  in  the  Landed  Estates  Court  raise 
the  question  of  construction  on  the  deed  of  1836, 
this  being  a  question  of  title  Jor  the  court  alone. 
The  tenant  cannot  look  further  than  is  necessary 
for  the  preservation  of  his  lease;  he  cannot  do  more 
than  insist  that  the  lands,  ifsola\  shall  be  sold  sub- 
ject  to  his  lease;  he  has  no  right  to  question  the 
authority  of  the  court  to  sell  the  lands. 

Tmscasearose  upon  the  filial  notice  to  the  tenants  under 
the  24th  General  Rale,  which  stated,  amongst  the 
leases  subject  to  which  the  lands  were  sought  to  be 
sold,  a  certain  lease  in  perpetuity  dated  the  13th  Jan. 
1831,  of  certain  premises  in  Cromac-street,  in  the 
town  of  Belfast,  at  the  yearly  rent  of  £6,  and  a  per- 
son named  James  John  Hannan  was  returned  as  the 
tenant  entitled  to  the  lease,  and  in  possession  of  the 
premises  under  it     To  this  notice  Mr.  Hannan  filed 
an  objection,  alleging  that  the  premises  in  his  posses- 
sion formed  no  part  of  the  estate  of  the  owners  in  the 
matter,  and  that  he  had  paid  no  rent  to  anyone  for 
over  twenty  years.    The  interest  sought  to  be  sold 
was  a  lease  for  lives  renewable  for  ever,  dated  the 
26th  November,  1836,  from  William  Wauchop  and 
Bryan  Cooney  to  John  M'Auley,  the  title  to  which 
was  derived  as  follows: — On  the  12th  Jane,  1829, 
the  Marquis  of  Donegal  demised  to  Bryan  Cooney, 
for  lives  renewable  for  ever,  certain  premises  on  the 
West  side  of  Cromac-street.    Cooney  subsequently 
mortgaged  these  premises  to  one  William  Wauchop 
by  assignment  of  the  lease;  and  Cooney  and  Wan- 
chop,  the  mortgagor  and  mortgagee,  sub-demised  a 
portion  of  the  premises  by  lease  of  the  13th  January, 
1831,  for  lives  renewable  for  ever,  at  the  rent  of  £6. 
This  lease  reserved  the  rent  to  the  mortgagor,  Coo- 
ney, and  the  lessee  covenanted  with  both  mortgagor 
and  mortgagee  to  pay  the  rent    By  deed  of  the  26th 
November,  1836,  Cooney  and  Wanchop  demised  to 
John  M'Anley,  amongst  others,  the  premises  in  the 
lease  of  1 83 1 ,  in  perpetuity,  at  the  rent  of  £65.   This 
deed  was  yery  nnskilfully  drawn.    The  description  of 
the  premises  purported  to  be  demised,  followed  the 
head  lease  of  the  12th  of  June,  1829,  ''excepting  all 
such  grants  and  leases  as  had  theretofore  been  made 
by  Cooney  (the  lessee  in  the  head  lease)  to  the  differ- 
ent tenants."  The  tenant,  Hannan,  did  not  deny  that 
be  held  the  premises  No.  109  Cromac-street,  under 
the  lease  of  the  1 3th  January,  1831.    The  oase  made 
by  him  was  that  he  was  not  tenant  to  M'Anley,  the 
owner,  in  this  matter,  and  that  he  was  not  liable  to 
any  person  for  the  rent  of  £6  reserved  by  that 
lease.    In  point  of  fact,  an  action  of  ejectment  had 
already  been  brought  by  the  M'Anleys  against  Han- 
nan to  recover  the  rent,  in  which  action  Hannan  had 
been  ultimately  successful,  on  the  ground  that  the  rent 
was  not  incident  to  any  reversion,  being  reserved  to  the 
mortgagor.  Mr.  Law,  on  behalf  of  Hannan,  in  support 
of  the  objection,  contended,  first,  that  the  rent  reserved 
by  the  lease  of  January,  1831,  was  not  a  rent  service. 
It  was  a  rent  reserved  not  to  the  owner  of  the  rever- 
sion, but  to  a  person  who  had  no  estate  at  law.    It 
was  reserved  to  the  mortgagor,  Cooney,  who,  at  law, 
was  a  stranger  to  the  estate;  consequently,  the  rent 
was  a  mere  rent-charge,  and  not  incident  to  the  re- 
version expectant  on  the  determination  of  the  lease. 


This  rent  has  not  been  paid  to  anyone  since  the 
year  1839,  and  being  a  mere  rent-charge,  is  now  bound 
by  the  Statute  of  Limitations.  Mr.  Hannan  has,  in 
fact,  obtained  a  verdict  in  an  action  of  ejectment 
brought  against  him  by  the  owners  in  this  matter  for 
the  recovery  of  the  rent  If  the  court  should  convey 
the  premises  subject  to  the  lease,  it  might  injure  the 
tenant,  by  giving  a  new  remedy  against  him  for  the 
recovery  of  this  rent  Secondly,  the  assignment  of 
the  26th  of  November,  1836,  did  not  pass  the  pre- 
mises comprised  in  the  lease  of  the  13th  of  January, 
1831;  it  did  not  pass  the  reversion  expectant  on 
that  lease.  The  deed  does  not  mention  this  reversion ; 
it  only  purports  to  demise  such  part  of  the  premises 
in  the  head  lease  of  1829,  as  had  not  theretofore  been 
granted  away,  or  leased  by  Cooney,  the  lessee,  in  the 
head  lease.  It  excepts  "  all  such  grants  and  leases 
as  are  heretofore  made  by  Cooney  to  the  different 
tenants.'9  It  appears  clear,  therefore,  that  the  M'An- 
leys, .deriving  title  under  the  deed  of  1836,  are  not 
the  owners  of  these  premises  in  Cromac-street,  de- 
mised by  the  leise  ofJanuary,  1831.  And 
thirdly,  even  if  that  deed  aid  pass  the  reversion  ex- 
pectant on  the  lease  of  January,  1831,  it  did  not  pass 
the  rent  The  rent  did  not  pass  as  incidental  to  the 
reversion,  for  it  is  a  mere  rent-charge,  and  not  a  rent 
service.  The  rent  is  not  mentioned  in  the  deed  of 
1836.  There  is  no  grant  of  the  rent  A  grant  of 
lands  will  not  pass  a  rent- charge  issuing  out  of  them. 

Mr.  Charles  Andrews  (with  him  Mr.  W.  Andrews) 
for  the  owners. — Although  the  deed  of  1836  is  very 
informal,  and  in  some  respects  obscure,  yet  it  is  quite 
clear  that  it  was  the  intention  of  the  parties  to  demise 
the  premises  in  the  lease  of  13th  January,  1831,  and 
that  the  reversion  expectant  on  that  lease  did  in  fact 
pass  by  the  deed.  The  exception  in  the  deed  of  the 
parts  "  granted  and  leased  by  Cooney  to  the  tenants,'9 
was  not  an  exception  of  the  premises,  but  only  of  the 
"  tenants9  interests.99  The  meaning  plainly  was  this, 
that  the  deed  of  1836,  should  be  an  assignment  of  the 
entire  premises,  but  subject  to  the  leases  theretofore 
made  by  the  assignor,  Cooney.  The  deed,  therefore, 
clearly  operates  as  a  grant  of  the  reversion  expectant 
on  the  lease  of  January,  1831 ;  and  as  to  the  nature 
of  the  rent  reserved  by  that  lease,  it  is  not  a  mere 
rent-charge.  It  is  a  rent  reserved  by  a  lease,  though 
by  mistake  reserved  to  the  wrong  party,  and  there  is 
a  covenant  to  pay  the  rent  during  the  term.  This  is 
clearly  not  a  rent- charge,  and  the  Statute  of  limita- 
tions does  not  apply  to  a  rent  of  this  kind.  The 
court  is  abont  to  sell  the  premises  comprised  in  the 
lease  of  January,  1831,  and  must,  therefore,  sell  them 
subject  to  that  lease,  and  thereby  preserve  all  the 
rights  and  obligations  of  the  tenant  under  the  lease. 

Habgbkavx,  J. — This  is  an  objection  filed  by  a 
person  who  has  been  served  with  the  usual  notice  to 
tenants,  representing  him  as  holding  certain  houses  on 
the  west  side  of  Cromac-street,  in  Belfast,  under  a 
lease  of  1 3th  Jan.,  1 83 1 .  The  objector  raises  various 
points;  he  denies  that  he  b  Macauley's  tenant,  and, 
in  effect,  claims  to  hold  free  from  rent  during  the 
term  created  by  the  lease,  but  not  as  tenant  to  any 
person.  The  facts  are  these: — By  a  lease  of  12th 
June,  1829,  the  Marquis  of  Donegal,  the  owner  in 
fee,  demised  to  Bryan  Cooney,  for  lives  renewable  for 
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ever,  a  piece  of  ground  on  the  West  Bide  of  Cromac- 
street,  containing  173  feet  in  front,  and  92  feet  in 
depth,  at  £5  rent  Cooney  subsequently  mortgaged 
the  field,  by  assigment  of  the  lessee,  to  William 
Wanchop,  and  Wanchop  and  Gooney  both  joined  in 
the  demise  of  13th  Jan.,  1831.  The  rent  was, 
thereby,  reserved  to  Cooney,  who  had  no  interest  at 
law,  and  the  tenant  covenanted  with  Wanchop  and 
Cooney  to  pay  the  rent  The  instrument  under  which 
Macauley  derives  title  is  a  deed  of  26th  Nov.,  1836, 
by  which  Wanchop  and  Gooney  purport  to  demise  to 
Macauley  for  lives  renewable  for  ever,  at  £55  rent. 
It  is  One  of  the  questions  in  the  case,  whether  this 
demise  included  the  piece  of  land  demised  by  the 
lease  of  1831.  No  rent  bab  been  paid  for  more  than 
20  years  under  the  lease  of  1831 ;  and  on  an  eject- 
ment for  non-payment  of  rent  Macauley  was  defeated, 
in  consequence  of  the  rent  being  reserved  to  the  mort- 
gagor, who  had  no  reversion  at  law.  The  tenant  is 
apprehensive,  and  not  without  reason,  that  if  this 
court  should  convey  subject  to  the  lease  of  1831,  he 
will  hereafter  be  estopped  from  questioning  the  fact  of 
his  tenancy,  and  will  lose  the  benefit  of  the  technical 
point  which  served  him  in  the  ejectment.  If  the 
court,  however,  comes  to  the  conclusion  that  the  rent 
is  still  payable  under  the  deed  of  1831,  and  that  the 
reversion  passed  by  the  lease  of  1836,  the  court  must 
convey  subject  to  the  lease  of  1831 ;  and  would,  cer- 
tainly, not  go  out  of  its  way  to  prevent  the  just  and 
beneficial  operation  of  the  Act  of  Parliament,  in  attaching 
the  rent  to  the  reversion,  and  making  it  recoverable 
as  rent  due  to  a  landlord.  In  the  next  place,  he 
contends  that  the  rent  created  by  the  deed  of  1831 
is  a  mere  rent-charge;  and  that,  as  such,  it  is  extin- 
guished by  the  fact  of  its  non-payment  for  21  years. 
It  appears  to  me,  however,  that  this  is  rent  reserved 
by  lease  (although  it  is  reserved  to  the  wrong  party) 
for  the  use  and  occupation  of  land;  and  so  long'as  the 
use  and  occupation  continue  under  the  lease,  s6  long 
is  the  rent  payable,  aithotkgh  it  cannot,  at  present,  be 
recovered  by  ejectment  I  should  consider  the  point 
an  more  doubtful,  if  the  rent  had  been  granted  to  some 
party  not  in  privity  with  the  reversioner  either  at  law 
or  in  equity.  But  here  the  rent  is  reserved  to  a 
mortgagor,  who,  so  long  as  anything  remains  due  on 
the  mortgage,  is  a  trustee  for  the  mortgagee,  the 
legal  reversioner.  It  has  not  been,  and  could  not  be, 
successfully  contended  that  the  reversion  is  barred  by 
the  non-payment  of  rent;  and,  when  the  lives  in  the 
lease  have  dropped,  Mr.  Hannan  will  not  be  able  to 


renew  without  recognising  the  relation  of  landlord  and 
tenant,  and  paying  some  portion,  at  least,  of  the 
arrears  of  rent  If  I  am  correct  in  the  views  which 
I  have  taken  as  to  the  position  of  Mr.  Hannan,  it 
appears  to  me  that  the  further  point  which  he  has 
raised,  vfe,  whether  the  reversion  passed  by  the  deed 
of  1836  to  Macauley,  is  one  which  he  is  not  in  a 
position  to  raise.  A  tenant  has  no  right,  in  this 
court,  to  question  the  authority  of  the  court  to  sell 
the  land  of  which  he  is  tenant  All  that  he  can 
Ultimately  do  is,  to  take  care  that  if  the  court  sell 
the  land  his  lease  is  properly  preserved.  The  point 
is  fully  open  to  him  upon  an  ejectment,  or  upon  any 
proceeding  to  recover  the  rent;  for,  otherwise,  he 
might  be  made  liable  to  pay  the  rent  twice  over. 
But  if  this  court  convey  the  lease  of  1836  subject  to 
the  lease  of  1831,  the  tenant's  rights  are  fully  pro- 
tected; and  it  is  a  question  of  no  interest  to  him, 
whether  the  court  be  or  be  not  justified  in  conveying 
the  lease  of  1836.  I  allowed  the  case,  however,  to 
be  argued  on  his  behalf,  as  he  insisted  on  a  right  to 
be  considered  not  as  a  tenant  at  all;  but  I  shall  not 
decide  the  question  definitely,  until  Cooney  or  his 
representatives  have  been'  brought  before  the  court.* 
The  construction  of  the  deed  i*  one  of  great  difficulty; 
but  I  inclmfe  to  think  that,  notwithstanding  the  re- 
cital of  an  agreement  to  demfse  a  portion  of  the  field 
included  in  tbe  lease  of  1829,  the  whole  of  the  field 
passed  by  the  operation  of  the  deed.  If  any  part  was 
excepted,  f  find  it  impossible  to  determine  what  the  part 
is,  for  the  clause  added  immediately  before  the  execu- 
tion of  the  deed  shows  clearly  that  it  was  not  intended 
to  except  all  which  had  been  sub-demised  to  tenants; 
and  indicates  that  the  exception  of  previous  grants 
and.  leases  meant  a  saving  of  those  grants  and  leases, 
but  not  an  exception  of  the  reversion  expectant  on 
them.  As  to  costs,  I  cannot  regard  Mr.  Hannan's 
conduct  as  meritorious;  and,  on  the  other  hand,  there 
has  been  extraordinary  neglect  on  the  part  of  those 
interested  in  Macauley's  estate.  I  will  direct  Hannan 
to  pay  £8  costs,  which  are  to  cover  the  costs  given 
by  my  former  order;  and  the  petitioner  must1  have  the 
residue  of  his  costs,  inctu&ing  those  of  the  motion  of 
12th  June,  as  costs  in  matter. 


•  If  the  reversion  eijfcetatit  6n  the  determination  of  the 
lease  of  1881  did  not  pa**:  by  the  4fed  <rf  1838,  it  wbnld 
remain  Tasted' in  the  xmteftntaftrra  pf  Ccooej,the  gfrator 
in  that  deed,  who  have,  therefore,  a  right  to  be  heard  on  tbe 
question. 
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ACQUIESCENCE,  see  Decree,  Husband  and  Wife, 
Statute  of  Limitations,  Statute. 

♦ 

ADMINISTRATION  BOND,  see  Probate  (&>ubt  of). 

— ♦ 

ADMINISTRATION,    LETTERS   OF,   tee  Probate 
(Court  of). 

— ♦ 

AMENDMENT,  see  Bill  of  Exceptions. 
♦ 
ANNUITY. 
Payment  of  and  recovery  of  arrears.']  A  testatrix,  haying 
devised  several  annuities,  directed  that  they  should  be  a  lien 
only  upon  the  yearly  income  of  her  lands,  real,  freehold,  and 
chattel  real,  but  not  upon  any  other  personal  estate  or  money. 
She  also  directed  that  if  the  yearly  income  of  her  lands  should 
fall  short  of  paying  the  annuities,  the  deficiency  should  equally 
and  proporttonably  be  upon  all  such  annuitios,  each  to  receive 
according  to  the  magnitude  of  such  annuity,  and  in  propor- 
tion thereto ;  but  no  such  deficiency  to  be  visited  upon  her 
personal  estate.  After  satisfying  the  above  annuities  she  de- 
vised the  residue  of  her  property,  real  and  personal,  to  the 
residuary  legatee.  The  rents  of  the  lauds  were  not  sufficient 
to  discharge  the  annuities  in  full  Held,  that  the  annuities 
were  satisfied  by  the  payment  of  proportionate  shares,  and 
that  the  arrears  were  not  charged  on  the  future  rents.  Fitz- 
gerald y.  (/Connelly  7  Ir.  Jur.,  N.  S.,  6. 

By  a  deed  dated  the  4th  of  November,  1858,  the  incumbent 
of  a  parish  granted  an  annuity  to  A.,  payable  on  the  1st  of 
May  and  the  1st  of  November,  charged  upon  the  tithe-rent 
charge,  and  the  rents  of  the  glebe  lands;  the  deed  contained 
a  power  of  entry  and  distress  in  case  any  half  yearly  gale  of 
the  annuity  should  be  twenty-one  days  in  arrear.    On  foot  of 


a  judgment  obtained  against  the  incumbent  in  Hilary  Term 
1861,  a  sequestration  was  issued  against  him  on  the  19th  of 
April  in  the  same  year.  The  sequestrator  collected  the  rents 
and  tithe  rent-charge  due  on  the  1st  of  May  then  ensuing. 
Held,  that  the  grantee  of  the  annuity  was  entitled  to  the  mo- 
nies collected  by  the  sequestrator;  and  that  the  annuitant's 
rights  were  in  nowise  impaired  by  the  fact  of  the  half  yearly 
gale  not  being  twenty-one  days  in  arrear  at  the  time  of  the 
filing  of  his  cause  petition.  Irvine  v.  Frew,  7  Ir.  Jur.,  N.  S. 
72;  and  12Ir.  Ch.  Rep.  418. 

By  articles  under  seal  between  X.,  father,  and  Y.,  his  eldest 
son,  in  consideration  of  the  son's  intended  marriage,  the  father 
granted  an  annuity,  during  his  life,  to  the  sons;  and  after  the 
death  of  the  father  it.  was  agreed  that  the  son  should  pay  to 
BM  a  daughter  of  X.,  an  annuity  of  £15  a  year;  if  she  should 
marry  without  assent,  the  annuity  to  return  to  the  son.  Then 
after  limiting  the  lands,  the  articles  conclude, — "  And  it  is 
further  agreed  that  the  said  X.  is  to  give  up  to  the  said  Y.f 
after  his  death,  all  the  said  lands,  he,  the  said  Y.,  paying  and 
fulfilling  all  and  every  the  covenants  recited  in  this  article? 
Held,  that  these  articles  operated  as  a  covenant  to  stand 
seised,  and  that  Y.  took  the  estate,  subject  to  B.'s  annuity. 
Maguire  v.  ScuUy,  12  Ir.  Ch.  Rep.  153. 

See  Statute  of  Limitations,  Will,  (Construction.) 

♦ 

APPEAL. 

Costs  pending  appeal  to  House  of  Lords."]  Where  the  Court 
of  Appeal  in  Chancery  reverses  a  decree  of  the  Court  of  Chan- 
cery, dismissing  a  petition  with  costs,  it  will  not  restrain  the 
respondent  from  levying  his  costs,  pending  an  appeal  to  the 
House  of  Lords,  even  upon  security  for  them  being  given,  save 
under  very  peculiar  circumstances.  The  court  will  not  regard 
the  solvency  of  the  parties.  McCarthy  v.  McCarthy,  11  Ir. 
Eq.  399,  distinguished.  Spread  v.  News,  7  Ir.  Jur.,  N.  S.  11 ; 
and  12  Ir.  Ch.  Rep.  336. 
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ARBITRATION  AND  AWARD, 
Costs  in.]  Where  an  action  foe  109  J.  1  la.  4d.wasafterservioeof 
summons  and  plaint!  and  before  defence  filed,  referred  to  arbi- 
tration, the  submission  providing  the  costs  should  abide  the  re- 
sult of  award ;  and  that  the  arbitrator  should  inquire  into  certain 
claims  of  set  off  on  the  part  of  the  defendant  which  otherwise 
would  have  been  barred  by  the  Statute  of  Limitations,  and 
the  award  adjudged  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  18*.  10s.  Held  that  the  plaintiff  was 
entitled  to  full  costs.  Owens  v.  Vanhomrigh,  7  &.  Jur.  N.  S. 
200. 

Enlarging  time  for  award.']  A.  and  B ,  parties  in  three  ac- 
tions, submitted  all  matters  in  dispute  between  them  to  the 
arbitration  of  CL  B.  became  bankrupt  after  the  arbitration 
had  been  entered  upon,  and  before  any  award  had  been  made 
by  CL,  who  had  inadvertently  allowed  the  enlarged  period 
within  which  the  award  was  to  be  made  to  expire  without 
further  enlargement  Tho  assignees  of  B.,  without  having 
become  privies  to  the  proceedings  under  the  submission,  moved 
the  court,  under  the  Common  Law  Procedure  Act  (Ireland), 
1856,  s.  18,  to  enlarge  the  time  for  making  the  award.  Held, 
that  the  court,  even  if  it  had  the  jurisdiction,  would  not  en- 
large the  time,  there  being  no  mutuality  between  A.  and  the 
assignees  of  B.     Oafhey  v.  KiOen,  12  Ir.  C.  L.  Rep.,  app., 

XXV. 

♦ 

ARRANGEMENT,  tee  Baxxbcptct  avd  Ihsolvxhct. 

♦ 
ARREST. 
Privilege  from.]  A  barrister  attending  the  taxing  master 
to  explain  charges  in  costs,  being  fees  paid  to  him  in  a  suit  in 
which  he  was  counsel,  but  not  being  professionally  instructed 
to  make  such  explanation,  is  not  privileged  from  arrest.  Gib- 
§on  Ta  ,  7.  Ir.  Jur.,  N.  S.  206. 

♦ 

ASSIGNMENT. 
Notice  of.]    See  Notice,  Bawxbuttot  akd  Insolvency. 

— ♦ 

ATTACHMENT. 
Money  in  the  sheriffs  hands  levied  under  an  attachment 
for  costs,  awarded  by  a  decree,  remains  wi  custodia  legit,  and 
is  not,  without  further  order,  the  property  of  the  party  who 
has  issued  the  attachment.  Williams  v.  Reeves,  12  Ir.  Ch.  R~ 
178. 

An  attachment  for  costs  was  issued  by  A.  and  B.  (A.'s  so- 
licitor^ against  C,  who  paid  the  amount  to  the  sheriff  and 
lodged  with  him  a  sequestration  for  a  larger  amount  against 
A.  Held  that  the  sheriff  was  not  justified  in  paying  the 
amount  received  on  the  attachment  to  the  sequestrators 
without  the  order  of  the  court.   lb 

Costs  are  decreed  to  be  paid  by  CL  to  A ,  or  B.,  his  solicitor. 
An  attachment  is  delivered  to  the  sheriff.  C,  who  has  a  de- 
mand against  A.,  issues  a  sequestration  for  it,  pays  the  costs 
to  the  sheriff,  and  lodges  the  sequestration  with  the  sheriff. 
Semble — If  the  money  be  paid  into  court,  B's  lien  for  costs  will 
prevail  over  CL's  sequestration,  lb. 
'  ♦ 
ATTORNEY  AND  SOLICITOR. 
Admission  of.]  C.  F.  M.  applied  to  be  admitted  an  attor- 
ney of  the  Court  of  Queen's  Bench,  before  the  expiration  of 
his  apprenticeship,  and  was  admitted,  upon  satisfying  the 
court  bv  affidavit  of  his  professional  competency,  and  that 
his  admission  was  necessary  to  the  interests  of,  and  in  accor- 
dance with  the  wishes  of,  the  family  and  clients  of  his  decea- 
sed father,  who  also  had  been  an  attorney.  In  re  MulhaU. 
12  Ir.  C  L.  R.,  app.  xxi 

ATTORNEY  AND  CLIENT. 

Authority  of  attorney.]  Where  an  attorney  signs  a  consent 
for  judgment  in  an  action,  in  which  the  writ  of  summons  and 
plaint  was  never  served  on  the  defendant,  it  lies  on  the 
plaintiff  to  prove  that  he  had  the  authority  of  the  defendant 
to  do  so.    Symtott  v.  Greene,  7  Ir.  Jur.  N.  &,  278. 

Under  the  above  circumstances,  and  the  plaintiff  failing  to 
prore  the  attorney's  authority,  the  court  will  set  aside  the 
judgment  as  irregular.    lb. 

BoUcticr**  Hen  Jot  costs,]  Where  a  solioitor  whom  his 
client  1  as  ceased  to  employ,  produces  a  deed  of  the  client, 
upon  whioh  the  solioitor  claims  a  lien  for  antecedent  costs, 


and  thereby  enables  the  cBent  to  recover  a  fund  in  a  suit  in 
which  the  solicitor  has  acted,  his  lien  upon  that  fund  is  con- 
fined to  the  costs  due  to  him  in  the  suit  in  which  the  fund 
was  so  recovered.    In  re  Dogleg's  Estate,  12  Ir.  Ch.  R^  315. 

H.,  solicitor  of  Bt,  held  possession  of  the  title  deeds  of  B's 
estate,  and  claimed  a  lien  thereon  for  antecedent  costs.  H. 
then  presented  a  petition  on  behalf  of  B.,  for  a  sale  of  the  es- 
tate in  the  Landed  Estates  Court  An  order  for  costs  having 
been  made,  B.  changed  her  solicitor,  and  a  judge  of  the  court 
made  an  order  that  H.  should  lodge  the  title  deeds  subject  to 
lien.  Held,  that  H.*s  lien  upon  the  fund  realised  in  the  Lan- 
ded Estates  Court  was  confined  to  his  costs  in  that  matter.  lb. 

Duty  of  solicitor  hawing  carriage  of  proceedings  in  Landed 
Estates  Court]  The  solicitor  having  the  carriage  of  the  pro- 
ceedings cannot  act  as  solicitor  for  the  purchaser  in  a  chum 
for  compensation  against  the  funds,  because  his  duty  in  the 
one  capacity  is  inconsistent  with  his  duty  in  the  other.  As 
solicitor  having  the  carriage  of  the  proceedings,  it  is  his  fluty 
to  protect  the  estate  from  claims  to  compensation,  and  all 
similar  demands,  and  consequently  he  cannot  be  allowed  to 
make  or  support  such  claims,  (/CaUagnam,  owner ;  Reeves 
petitioner,  7  Ir.  Jur.  N.  S.  8& 

Where  the  solicitors  for  the  owners,  not  having  the  car- 
riage of  the  proceedings,  filed  an  objection  impeaching  certain 
tenants'  leases,  without  the  leave  of  the  court,  and  served  a 
notice  of  motion  that  the  objection  be  allowed,  and  the  leases 
set  aside  accordingly;  and  it  appearing,  the  objection  having 
been  overrulled  on  the  merits,  that  the  owners  were  unable 
to  pay  the  costs  incurred  by  the  tenants,  the  court  made  the 
solicitor  personally  liable  for  the  costs,  as  this  was  a  proceed- 
ing clearly  contrary  to  the  practice  of  the  court.  Frcwen, 
owner ;  CoanoUg,  petitioner,  7  Ir.  Jur.,  N.S.,  8& 

The  solicitor  having  the  carriage  of  the  proceedings  is  the 
only  person  who  can  take  any  active  steps  towards  the  sale 
in  a  matter,  unless  the  court,  in  any  particular  case,  shall 
otherwise  direct.    lb. 

» 
BANKRUPTCY  AND  INSOLVENCY. 
Act  cf  Bankruptcy).  A  creditor  of  the  bankrupt  had  notice 
of  a  deed  of  sale  executed  by  the  bankrupt  to  another  credi- 
tor, which  was  in  terms  a  conveyance  of  all  his  stock  in  trade, 
but  evidence  aliunde  was  given  that  the  residue  of  the  bank- 
rupt's property  was  of  some  value.  Held,  that  such  deed  of 
sale  constituted  an  Act  of  Bankruptcy.  Re  John  O'Brien,  7 
Ir.  Jur.  N.  S.  US. 

Held,  also,  that  the  first-mentioned  creditor  having  had  no- 
tice of  the  execution  of  that  deed,  had  notice  of  an  act  of 
bankruptcy,  where  the  surrounding  circumstances  were  suffi- 
cient to  draw  an  inference  that  the  bankrupt's  property  had 
been  substantially  conveyed.    lb. 

Quosre,  is  nttice  of  an  execution  of  a  deed  by  a  trader  no- 
tice of  an  act  of  bankruptcy  where  the  deed,  on  the  face  of  it, 
does  not  disclose  an  act  of  bankruptcy?    lb, 

A  deed  of  assignment  by  a  trader  executed  to  trustees  for 
the  benefit  of  all  his  creditors,  in  which  the  forms  prescribed 
by  the  93rd  section  of  the  Bankruptcy  and  Insolvency  Act 
are  complied  with  is  valid,  although  it  contains  a  clause  ex- 
cluding creditors  who  should  not  come  under  it  within  a 
specified  time,  from  all  benefit  thereunder.  Such  deed  will 
not  be  deemed  an  act  of  bankruptcy  under  the  92nd  section  of 
the  Act,  but  will  be  protected  by  the  93rd  section  when  more 
than  three  months  elapse  between  its  execution  and  the  bank- 
ruptcy. Re  Patrick  Photon,  7  Ir.  Jur.  N.S.,  281,  and  12  Ir.  Ch. 
R.,  467. 

Adjudication.]  Where  a  person  who  has  traded  in  Eng- 
land comes  to  reside  in  Ireland,  after  such  trading  had  discon- 
tinued, and  never  traded  in  Ireland,  and  then,  after  a  resi- 
dence of  three  years  here,  commits  an  act  of  bankruptcy,  by 
filing  a  declaration  of  insolvency,  and  then  a  friendly  petition 
for  adjudication  is  presented;  this  is  not  a  trading  that  will 
support  such  adjudication.  But  even  if  all  the  requisites  of 
trading  existed,  if  the  bankruptcy  is  had  recourse  to  to  rid 
the  bankrupt  of  his  liabilities,  and  not  for  any  purpose  bene- 
ficial to  his  general  creditors,  the  court,  in  the  exercise  of  its 
equitable  jurisdiction,  will  annul  the  bankruptcy  upon  the  pe- 
tition of  the  creditors  dissenting,  although  some  of  the  credi- 
tors may  be  in  favour  of  the  bankruptcy  proceedings  being 
continued,  and  the  petitioning  creditor  will  have  to  pay  the 
costs.    Re  W.  A.  Day,  7  Ir  Jur.  N.  S.  163. 

The  31st  section  of  the  Irish  Bankruptcy  and  Insolvency 
Act,  does  not  make  it  necessary  that  there  should  be  a  rat- 
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ding  in  or  to  Ireland,  althonffh  the  trader  may  be  exclusively 
resident  in  Ireland,  to  give  the  court  jurisdiction  to  make  him 
bankrupt  Where  an  English  trader  comes  to  Ireland,  for 
the  purpose  of  getting  an  adjudication  to  rid  him  of  his 
liabilities,  and  that  adjudication  is  annulled,  the  trader  is  then 
arrested  at  the  suit  of  a  creditor,  and  presents  his  own  peti- 
tion for  abjudication,  the  court  will  refuse  to  adjudicate  on 
the  same  ground  that  the  first  adjudication  was  annulled. 
Re  W.  A.  Day,  7  Ir.  Jur.  N.S.,  307, 

Order  and  Disposition.]  Where  a  trader  executes  a  bill  of 
isle  of  chattels,  by  way  of  mortgage,  which  contains  a  clause 
that  he  is  to  retain  possession  of  the  goods  until  a  certain  day, 
by  which  time  he  was  to  have  paid  the  advances  made  him — 
the  mortgagee,  notwithstanding  this  clause,  demanded  pos- 
•asrion  of  the  goods  three  days  after  the  execution  of  the 
mortgage,  which  was  refused  by  the  bankrupt  on  the  ground 
that  it  was  inconsistent  with  the  terms  of  the  deed,  in  which 
refusal  the  mortgagor  appeared  to  acquiesce,  and  they  conti- 
nued in  the  apparent  ownership  of  the  mortgagor  at  the  time 
of  his  bankruptcy.  Held,  that  the  goods  and  chattels  were 
in  the  order  and  disposition  of  the  bankrupt  at  the  time  of 
the  bankruptcy,  with  the  consent  of  the  true  owner,  and  that 
they  passed  to  his  assignees.  Be  A.  Sim,  7  Ir.  Jur.,  N.S ,  264. 

Where  a  trader  dies  owing  debts  to  a  considerable  amount, 
and  leaving  assets,  and  his  widow  continues  the  trading  in  the 
tame  way  as  her  husband  did,  and  contracts  new  debts  on  her 
own  account,  and  in  the  mean  time  takes  out  administration 
other  thnsband's  assets,  those  assets  will  be  liable  in  the  first 
place  to  pay  the  debts  due  by  her  husband,  and  although  they 
remain  in  her  possession  a  considerable  time,  and  a  large 
portion  of  them  are  sold  to  pay  a  bond  debt  due  to  the  trus- 
tees of  the  marriage  settlement  of  the  bankrupt,  they  will  not 
be  held  to  come  under  the  order  and  disposition  clause,  but 
as  Eur  as  they  have  been  ascertained  to  belong  to  the  deceased, 
they  will  be  applied  to  the  payment  of  this  debt  where  there 
has  been  no  unnecessary  delay  on  the  part  of  the  trustees. 
Re  L.  Roberts,  7  Ir.  Jur.,  N.&,  889. 

Fraudulent  Preference.]  Although  a  debtor  may  legally 
prefer  one  creditor  to  another,  under  certain  circumstances, 
and  pay  him  by  a  transfer  or  handing  over  of  goods  to  him, 
yet  if  that  transfer  takes  place  by  night,  or  in  a  surreptitious 
manner,  it  is,  at  least,  prima  fade  evidence  that  the  trader 
contemplated  bankruptcy,  and  where  bankruptoy  immediately 
followed,  and  it  appeared  that  the  trader  was  then  in  insolvent 
circumstances,  the  creditor  will  be  compelled  to  pay  the 
assignees  the  value  of  the  goods  so  obtained  with  costs.  Rt 
F.  Johnson,  7  Ir.  Jur.,  N.S.,  124. 

Where  a  trader,  as  security  for  money  borrowed,  makes  an 
assignment  of  teas  to  the  creditor,  who  has  no  intimation 
that  the  trader  is  embarrassed,  when  that  assignment  is  made 
without  any  application  on  the  part  of  the  creditor,  it  will  be 
deemed  a  fraudulent  preference,  and  tbe  assignees  will  be  en- 
titled to  the  property  so  assigned.    Re  J.  M'Coqte,  7  Ir.  Jur., 

N.M88. 

Where  traders  get  fictitious  bills  discounted  in  a  bank  as 
ordinary  trade  bills,  and  before  those  bills  become  due,  the 
traders  find  themselves  embarrassed,  and  in  order  to  prevent 
i  or  exposure,  the  traders  go  to  the  bank  and 


:e  up  those  bills,  and  bankruptcy  ensues  when  those  mots 
are  disclosed — Such  payment  will  be  deemed  a  .fraudulent 
preference,  and  the  bank  will  be  compelled  to  bring  in  the 
amount  for  the  benefit  of  the  general  creditors.  -Be  F.  andR. 
Reid,  7  Ir.  Jur.,  N.&,  404, 

Refusal  of  certificate  or  protection  on  ground  of  misconduct 
of  bankrupt  or  insolvent  Remand.]  Where  an  insolvent  at- 
tempts to  account  for  property  disposed  of  immediately  before 
his  insolvency,  by  saying  he  paid  a  debt  he  owed  to  a  person, 
who  he  alleged  had  left  the  country,  and  swears  positively  Jie 
can  give  no  other  account,  he  will  be  remanded  the  fullest 
period  the  law  will  permit,  instead  of  dismissing  his  petition. 
Ms  Smith,  7  Ir.  Jar,  NS.,  12a 

Where  an  insolvent  is  sued  in  an  action  for  damages,  for 
not  fUfiUing  his  contract  by  delivering  a  horse  purchased  from 
him,  and  after  two  trials,  the  plaintilf  gets  a  verdiet  for  one 
farthing  damages,  but  whilst  the  litigation  is  pending,  the  in- 
solvent setts  and  assigns  his  property,  and  pays  his  brother 
and  his  landlord,  and  when  arrested  for  the  costs  he  has  no 
property,  he  will,  notwithstanding,  be  entitled  to  his  discharge. 
JU  P.  Uagbne,  7  It  Jur*  N.&,  ISO,  oorom  Major,  Chairman 

Where  a  trader  petitions  under  toe  arrangement  clauses, 


and  obtains  protection  for  person  and  property  upon  untrue 
statements,  and  whilst  the  arrangement  is  pending  disposes  of 
his  property,  and  keeps  no  books.  Upon  the  case  being  ad- 
journed into  bankruptcy,  the  examination  will  be  adjourned 
sine  die  and  protection  refused.  Re  P.  Kelly,  7  Ir.  Jur.,  N.S., 
122. 

Where  an  attorney  is  adjudicated  a  bankrupt  as  a  bill 
broker,  and  on  coming  up  for  final  examination,  it  appears 
that  he  lost  large  sums  by  betting  on  horse  racing,  his  exami- 
nation will  be  adjourned  sine  die  with  a  view  to  prevent  him 
obtaining  his  certificate.  Re  R,J.  Parsons,  7  Ir.  Jur.,  N.S., 
206. 

Where  a  trader  disposes  of  partnership  property  for  his  own 
use,  unknown  to  his  partner,  nis  certificate  will  be  suspended 
for  eighteen  months.  Re  Alexander  Sim,  7  Ir.  Jur.,  N.S.,  282. 

Although  the  demeanor  and  deportment  of  a  bankrupt  in 
court,  when  under  examination,  is  calculated  to  make  a  favor- 
able impression  as  to  the  truth  of  his  statements  when  account  • 
ing  for  money  alleged  to  have  been  lost  by  him  out  of  his 
portmanteau,  still  when  the  foots  connected  witL  that  loss  are 
of  a  suspicious  character,  and  that  the  statement  is  not  corro- 
borated, the  court  will  not  pass  the  final  examination.  There 
is  a  vast  difference  between  the  grounds  on  which  the  court 
may  see  reason  to  doubt  the  truth  and  fulness  of  the  disco- 
very of  a  bankrupt,  and  the  evidence  that  would  warrant  a 
oriminal  •prosecution.  Re  J.  M'Cooto,  7  Ir.  Jur.,  N.S.,  18; 
and  12  Ir.  Ch.  Rep.  454. 

Statutable  allowance  to  bankrupt,  how  calculated  in  a  case  of 
partnership.']  R.  L.,  of  the  firm  of  L.  and  Co.,  trading  in 
England,  and  also  in  Ireland,  was  made  bankrupt  in  Ireland. 
The  other  member  of  the  firm  was  made  bankrupt  in  England. 
R.  L.  having  obtained  his  certificate  in  Ireland,  applied  for 
the  statutable  allowance  under  the  802nd  and  808rd  sections. 
Held,  that  tbe  allowance  should  be  calculated  on  his  separate 
estate  and  on  his  share  of  the  joint  estate,  but  not  on  the 
whole  joint  estate.  Re  Lunham,  7  In  Jur.,  N.S-  408;  and 
12  Ir.  Ch.  Ren.  471. 

Litigation  by  a  bankrupt  or  his  assignees.]  When  a  bank- 
rupt has  stated  and  settled  an  account  with  his  partner,  and 
where  afterwards  there  is  a  decree  of  the  Court  of  Chancery 
deciding  that  such  account  ought  not  to  be  reopened,  the 
Bankrupt  Court  will  not,  under  the  circumstances,  give  its 
sanction  to  the  bankrupt  or  his  assignees  to  continue  litigation 
by  way  of  appeal  for  the  purpose  of  going  behind  the  decision 
of  the  Court  of  Chancery,  except  it  can  be  shown  that  there 
is  manifest  error  on  the  face  of  the  account  that  was  not  dis- 
covered during  the  Chancery  proceedings;  .or  unless  it  can  be 
shown  that  some  substantial  benefit  will  result  to  creditors. 
But,  as  the  Master  in  Chancery  was  of  opinion  that  the  ac- 
count ought  to  be  opened,  although  the  Court  of  Appeal  was 
of  a  different  opinion,  the  Bankrupt  Court  will  not  hold  that 
the  bankrupt,  who  filed  a  bill  for  an  account,  was  guilty  of 
wanton  litigation.    Re  Alexander  Sim,  7  Ir.  Jur.,  N.S.,  282. 

Proof  of  debts— Election.]  Where  a  suit  is  instituted  in 
Chancery  for  the  administration  of  a  deceased  trader's  assets, 
and  one  of  his  creditors  files  a  claim,  it  will  not  be  deemed  an 
election,  or  prevent  the  trader  from  proving  on  the  estate  of 
his  administrator,  who  becomes  bankrupt.  Re  L.  Roberts,  7 
Ir.  Jur.,  N.&,  88a 

Liability  of  petitioning  creditor  to  costs.]  Where  a  creditor 
procures  an  abjudication  in  bankruptoy  for  the  purpose  ot 
overreaching  a  trust  deed  executed  for  the  benefit  of  creditors, 
and  where  there  are  no  assets,  unless  he  suooeeds  in  doing  so, 
he  will  be  compelled  to  lodge  a  sum  of  money  to  meet  the 
costs.    lbP.P***m»7Ir.Jnr.,N.&,281. 

Mortgages  and  Mortgagees.]  Where  a  mortgagee  makes 
his  proof  under  the  arrangement  clauses,  and  the  case  was 
afterwards  turned  into  bankruptoy,  suoh  proof  under  the  ar- 
rangement will  not  be  deemed  an  abandonment  of  his  right  ae 
mortgagee,  but,  on  the  contrary,  it  will  be  deemed  an  estab- 
lishment of  that  rjght  where  the  mortgage  property  had  been 
valued,  and  credit  given  for  what  it  was  worth,  and  this  is  not 
in  contravention  of  the  ruling  of  the  Landed  Estates  Conrt, 
that  a  specific  incumbrancer,  proving  in  an  arrangement  mat- 
ter as  a  general  creditor,  could  not  afterwards,  when  the  case 
was  turned  into  bankruptcy,  claim  on  foot  of  his  specific 
charge.    Re  0.  Wilson,  7  Ir.  Jur.,  NA,  828. 

Fixtures.]  Although  a  water-wheel  can  be  removed  by 
taking  off  the  caps,  and  removing  the  boxes,  and  this  may  be 
done  without  injury  to  the  freehold,  still  it  is  a  fixture  not 
coming  under  the  order  and  disposition  clause;  and  altLou/h 
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the  shafting  and  gearing  put  in  motion  by,  and  In  connexion 
with  it,  may  be  also  removed  without  injury  to  the  freehold, 
they  are  also  fixtures.  Beetling  engines  standing  upon  stones 
raised  above  the  floor,  attachea  to  one  another,  made  steady 
by  their  own  weight,  and  attached  to  the  joists  above  by 
stays,  and,  when  at  work,  put  in  motion  by  the  driving  shaft 
of  the  outside  wheel,  are  also  fixtures,  and,  in  case  of  a  mort- 
gage by  the  bankrupt,  they  go  to  the  mortgagee.  Re  R.  and 
T.  DM,  7  Ir  Jur.,  N.S.,  128. 

Notice  of  assignment  of  chose  m  actum.}  Where  policies  of 
insurance  are  assigned  by  bill  of  sale  as  security  tor  money 
advanced  to  a  trader,  and  no  notice  of  the  assignment  is  given 
to  the  Insurance  Coirpany  before  the  bankruptcy,  the  assig- 
nees are  entitled  to  the  proceeds.  Be  J,  M'Coote,  7  Ir.  Jur.. 
N.S,  188. 

Rights  of  vendee  against  assignee.]  Where  goods  were  sold 
for  which  a  bill  was  passed,  and  a  memorandum  given  to  the 
purchaser  that  they  were  to  be  kept  to  his  order  subject  to 
the  amount  of  the  bill,  and  they  are  in  possession  of  the  vendor 
at  the  time  of  the  bankruptcy  of  the  vendee,  he  has  a  right  to 
retain  them,  and,  an  application  by  the  assignee,  to  get  them 
for  the  general  creditors,  leaving  tho  vendor  to  prove  for  his 
debt,  will  be  refused  with  costs.  Re  T„  Gilbert,  7  Ir.  Jur., 
N.S.,  121. 

Where  a  third  party  purchases  bonded  whiskey  from  a 
trader  who  afterwards  becomes  bankrupt,  and  who  has  ac- 
quired his  title  thereto  by  the  lodgment  of  delivery  orders,  and 
that  third  party  does  all  he  can  to  get  possession  of  the  pro- 
perty before  bankruptcy  takes  place,  his  title  will  prevail 
against  the  assignees.  Re  T.  Hughes,  7  Ir.  Jar.,  N.S,  386; 
8.O.,  12  Ir.  Ch.  Rep.  450. 

Stoppage  in  transitu.]  The  4th  section  of  11  &  12  Vie. 
cap.  122,  refers  only  to  contracts  to  be  recognised  by  the  ex- 
cise, as  enabling  parties  to  deal  with  whiskey  in  bond,  and 
■till  to  be  continued  in  bond  in  the  changed  proprietorship 
consequent  on  the  contract,  and  it  has  nothing  to  do  with 
the  immediate  delivery  to  the  party  purchasing.  Possession 
of  bonded  whiskey  from  the  vendor  to  the  vendee  is  transfer- 
red by  the  lodgment  of  the  delivery  orders,  with  the  bonded 
storekeeper,  without  any  transfer  being  made  by  the  excise 
officers  in  their  books,  and  after  the  lodgment  of  the  delivery 
order?,  the  right  of  stoppage  m  transitu,  on  the  part  of  the 
unpaid  vendor,  is  gone;  the  goods  after  the  lodgment  of  the 
delivery  orders  being  regarded  by  the  excise  officers  as  the 
property  of  the  party  named  in  the  delivery  orders,  and  that 
the  whiskey  would  be  delivered  to  the  party  named  in  such 
order,  notwithstanding  a  countermand  from  the  distiller.  12s 
T.  Hughes,  7  Ir.  Jur.,  N.S.,  886;  aa,  12  Ir.  Ch.  Rep.  45a 

Assignee,  UabUity  of]  Where  an  assignee  files  an  account 
and  never  proceeds  to  vouoh  it  for  upwards  of  twenty  years; 
and  in  the  meantime  undertakes  to  make  a  lease  of  the  insol- 
vent's real  estate  to  his  own  son,  and  then  sells  the  property 
in  the  Landed  Estates  Court,  subject  to  this  lease,  thereby 
obtaining  a  confirmation  of  it,  the  court  will,  in  the  first  in- 
stance, compel  him  to  file  a  new  account,  and  to  vouoh  it,  and 
the  previous  one  filed.  And  it  will,  notwithstanding  such 
confirmation  by  the  Landed  Estates  Court,  charge  him  with 
the  letting  value  of  the  lands  daring  the  whole  term  of  the 
lease;  and  he  will  be  directed  to  lodge  that  amount  in  court, 
together  with  interest  at  five  per  cent.  And  he  will  be  disal- 
lowed the  amount  of  his  poundage  and  expenses,  and  directed 
to  pay  the  costs  of  creditor's  making  the  application  against 
him.    Re  J.  F.  Comgn,  7  Ir.  Jur.,  N.S.,  226. 

Bail  rule— Habeas  Corpus,]  Where  the  case  of  an  insolvent 
was  partly  heard  before  an  Assistant  Barrister,  or  chairman 
of  a  countv,  after  and  ascertaining  the  merits  of  the  case,  he  ad- 
journed it  to  the  next  quarter  sessions,  and  directed  the  protec- 
tion to  be  withdrawn,  the  court  will  not  entertain  either  an 
application  for  a  bail  rule,  or  for  liberty  to  apply  to  the  Queen's 
Bench  Sex* habeas  carpus  to  have  the  insolvent  brought  up  to 
be  heard  in  Dublin.  The  202nd  section  of  the  Act  does  not 
apply  to  such  a  case.    Re  John  Paul,  7  Ir.  Jur ,  N.S.,  20. 

Jurisdiction  in  petitions  for  arrangement'}  Where  a  creditor 
proves  his  debt  for  the  purpose  of  voting  against  an  arrange- 
ment which  he  alleges  is  not  legally  carried;  and  the  arrang- 
ing traders  apply  for  an  order  to  quash  the  affidavit  of  debt, 
and  an  injunction  to  restrain  the  creditor  from  proceedings: 
the  court  has  jurisdiction  to  grant  the  application,  although 
the  course  of  proceeding  pointed  out  by  the  104th  section  is 
to  applyfor  an  extension  of  time  to  pay  or  compound  the 
debt,  and  if  snoh  application  had  been  made,  an  extension 


would  have  been  granted,  beyond  the  time,  for  carrying  out 
the  arrangement  Where  mere  irregularities,  not  affecting 
the  merits  of  the  case,  take  place  in  the  reception  of  proofs, 
the  court  will  allow  them  to  be  corrected  in  a  subsequent  ex 
parte  application  on  the  part  of  the  arranging  traders.  Re  A, 
and  B.,  7  Ir.  Jur.,  N.S ,  207. 

BENEFICE,  See  Ecclesiastical  Law. 
♦     . 
BILL  OF  EXCEPTIONS. 

Amendment]  Where,  upon  the  settling  of  a  bDl  of  excep- 
tions, the  judge  before  whom  the  case  was  tried  has  sanctioned 
the  insertion  into  it  of  answers  given  by  the  jury  to  questions 
propounded  to  them  at  the  trial,  but  which  questions  formed 
no  part  of  the  original  issues,  but  were  eliminated  by  the 
judge,  and  left  to  the  jury  with  a  view  to  their  arrival  at  a 
true  verdict,  it  is  not  competent  to  the  court  oat  of  which  the 
record  came,  upon  motion  by  the  plaintiff  and  defendant,  to 
amend  the  bill  of  exceptions,  or  the  postea  with  which  it  is  in- 
corporated, by  striking  out  the  answers  so  inserted.  (Chris- 
tian, J.,  disseutieute.)  ThelwaU  v.  Yeherton,  7  Ir.  Jur.,  N.  S. 
260,  C.P. 

— ♦ 

BILL  OF  EXCHANGE  AND  PROMISSORY  NOTE. 

Defence  in  action  on  note.]  In  an  action  against  the  ma- 
ker of  a  promissory  note,  it  is  competent  to  him  to  plead,  by 
way  of  equitable  defence  that  the  note  in  question  was  made 
in  consideration  of  recovering  back  securities  which  had  been 
deposited  with  the  plaintiff  by  the  defendant  on  account  of  a 
bill  of  exchange,  of  which  the  defendant  was  the  acceptor,  the 
plaintiff  representing  to  the  defendant  at  the  time  of  the  de- 
posit that  the  defendant  was  then  liable  upon  the  bill  of  ex- 
change, when,  in  fact,  he  was  not  liable,  owing  to  the  inter- 
venient  acts  of  the  plaintlfE  Bristow  v.  Brown,  7  Ir.  Jur., 
N.  S.  153. 

Practice  under  Summary  Procedure  on  Bills  of  Exchange 
Act,  24  &  25  Vict,  c  43.  j  Application  for  leave  to  defend 
an  action  brought  on  a  bill  or  exchange  under  this  Act 
should  be  moved  before  a  judge  in  Chamber.  Andrews  v.  Ball, 
7Ir.Jur.  N.S.  13. 

A  summons  and  plaint  issued  under  the  Summary  Bills  of 
Exchange  Act  (Ireland),  1861  (24  &  25  Vict.,  c  43)  must 
be  confined  to  causes  of  action  on  foot  of  bills  of  exchange; 
but  it  may,  in  addition  to  the  usual  counts  on  bills  of  ex- 
change, include  one  for  an  account  stated,  if  the  particulars 
indorsed  be  limited  to  the  bill  of  exchange.  Grog  v.  Mur- 
phy, 12  Ir.  GLR,  547,  and  7  Ir.  Jur.  N.  S.  60. 

Summons  and  plaint  set  aside,  it  being  brought  under  the 
Summary  Procedure  on  Bills  of  Exchange  Act,  and  containing 
counts  for  money  lent,  money  paid,  also  on  an  account  stated 
Parkinson  v.  Cooke,  7  Ir.  Jur  N.  S..  885. 

A  motion  to  restrain  the  plaintiff  from  proceeding  with  an 
action  under  the  recent  Bills  of  Exchange  Act  until  he  should 
give  security  for  oosts,  the  plaintiff  being  out  of  the  jurisdic- 
tion, must  be  grounded  on  a  full  affidavit  of  defence,  and  not 
on  the  mere  statement  that  he  has  a  valid  defence  on  the 
merits.  And,  semble,  the  defendant  should  previously  have 
had  liberty  to  appear  and  defend.  Marten  v.  Wilson,  7  Ir. 
Jur.  N.S.  835. 

The  97th  section  of  the  Common  Law  Procedure  Act, 
1856,  will  apply  to  actions  of  contract  brought  under  the 
Summary  Bills  of  Exchange  Act,  24  &  25  Vict.  c.  43,  so  as 
to  deprive  a  plaintiff  of  oosts  when  the  sum  recovered  is  less 
than  £20.    Copekmd  v.  Armstrong,  7  Ir.  Jur.,  N.S.,  82. 

Money  paid  within  six  days  from  the  service  of  a  summons 
and  plaint  issued  under  the  Summary  Bills  of  Exchange  Act 
is  money  "  recovered  "  within  the  meaning  of  the  97tn  sec- 
tion of  the  Common  Law  Procedure  Act,  1856.    Ib\ 
■     ♦ 
BILL  OF  SALE;  See  Verdict,  Bajulkufici* 

Sufficiency  of  affidavit  to  register.'}  The  witness  to  a  bill  of 
sale  was  therein  described  as  "  now  of  no  occupation,''  and 
this  was  repeated  in  the  affidavit  filed  pursuant  to  the  statute. 
The  i*ury  found  that  no  better  description  of  his  occupation 
could  have  been  given.  Held,  that  the  bill  of  sale  was  vand 
as  complying  with  the  leouirements  of  the  Act  in  this  parti- 
cular.    Trousdale  v.  Shepherd,  7  Ir.  Jur.  N.  S ,  275. 

♦—■ 

CARRIERS. 

Reasonableness  of  condition*  in  special  contract    RaUva* 
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and  Canal  Traffic  Act,  17  £  18  Vict.,  c  81.]  A  special  con- 
tract for  the  conveyance  of  hones  by  railway  was  signed  by 
the  person  sending  them,  whereby  it  was  agreed  that  the  de- 
fendants should  in  no  case  be  responsible  for  the  delivery  of 
said  horses  at  any  particular  time,  and  should  be  free  from  all 
liability  with  respect  to  them,  whether  in  loading  or  unload- 
ing daring  conveyance,  or  while  in  the  Company"*  vehicles  or 
on  their  premises.  This  contract  was  contained  in  a  printed 
form,  and  was  called  condition  A.;  under  condition  B.,  at  a 
higher  rate,  the  company  were  to  be  liable  for  any  injury 
pointed  out  at  delivery.  Plaintiff  paid  at  lower  rate.  The 
horses  were  injured  in  transit  by  the  rail,  and  the  special  con- 
tract was  pleaded  in  defence  to  an  action  for  damages.  To 
this  there  was  a  replication  by  plaintiff  and  on  demurrer  to 
the  replication  it  was  Held — 

That  condition  A.,  bv  itself,  was  unreasonable,  and  that 
the  contract  could  only  be  made  reasonable  in  case  the  alter- 
native condition  B.  were  reasonable;  that  condition  B.  was 
unreasonable  in  obliging  the  party  to  point  out  the  injury  at 
the  time  of  unloading,  and  consequently  that  the  contract  was 
unreasonable.  Lloyd  v.  Limerick  and  Waterford  Railway 
Company,  7  Ir.  Jur.  N.  S.,  24a 

— ♦ 

CERTIFICATE,  See  Costs,  Ysbdxot. 
♦ 
CHARGING  ORDER. 
Debtor  under  decree  of  Court  of  Chancery.']    A  debtor  un- 
der a  decree  of  the  Court  of  Chancery  is  not  one  whose  inter- 
est in  a  fond  in  the  Landed  Estates  Court  can  be  charged  un- 
der section  185  of  the  Common  Law  Procedure  Act  (Ireland) 
1858.     Commissioners  of  Charitable  Donations  and  Bequests  v. 
Archbold,  7  Ir.  Jur.  N.  &  74. 

» 
CHARITY. 
What  amounts  to  a  charitable  bequest]  A  bequest  of  £2000 
to  certain  specified  purposes,  or  to  such  other  purposes  of  pro- 
moting industry  and  art,  as  my  executors  in  their  discretion 
may  think  fit  Hold,  a  charitable  bequest,  and  therefore  free 
from  legacy  duty.  Attorney  General  v.  Bagot  and  Leech,  7 
Ir.  Jur.,  N.  S.  82. 

Lodgment  of  money  in  court,  and  petition  for  reference  to  ap- 
prove of  a  scheme.]      Where  an  executor  had  lodged  the 
amount  of  a  charitable  legacy  in  court,  nnder  the  Trustee 
Relief  Act,  and  presented  a  petition  praying  for  a  reference  to 
the  Master  to  approve  of  a  scheme,  Held,  that  the  petition  so 
presented    ought  to  be  entitled,  under  Sir  Samuel  Romilly's 
Act,  52  Geo.  IIL,  o.  101,  and  ought  to  be  sent  to  the  Attor- 
ney-Genend.    Keifs  Trust,  7  Ir.  Jur.  N.  S.,  278. 
» 
COLONIAL  JUDGMENT. 
Examination  of,  in  this  country.]    The  court  held  a  colonial 
judgment  good  notwithstanding  an  error  in  the  pleading, 
where  the  time  for  appealing  to  the  Privy  Council  had  long 
elapsed,  and  the  declaration  disclosed  a  cause  of  action.    Jack 
v.  Teaze,  7  Ir.  Jur ,  N.S.,9;  s.a,  12  Ir.  Chan.  Rep.,  27a 

COMPENSATION. 
In  case  of  Incumbered  Estates  Court  conveyance.]    Upon  the 
petition  of  S-,  an  order  for  the  sale  of  the  estate  of  0.,  a  ten- 
ant for  life,  was  made  by  the  Commissioners  of  the  Incum- 
bered Estates  Court.    A  survey  of  the  estate  was  ordered  bv 
tbe  Commissioners,  and  the  printed  rental  stated  that "  a  book 
of  maps,  approved  of  by  the  Commissioners,  may  be  inspected 
at  the  office  of  the  solicitor  having  the  carriage  of  the  sale." 
The  description  and  quantities  of  "  Lot  14  "  in  the  rental  and 
in  the  map  were  identical.     Amongst  other  denominations 
therein  comprised,  was  "  Coolacarra,  Mountain,  held  in  com- 
mon by  tenants,  863a.  2r.v'    In  1855  Lot  14  was  conveyed  to 
the  wife  of  A.,  as  representative  of  a  deceased  son,  whose 
guardians  had  purchased  it  in  1858.    Upon  the  application  of 
Mr.  A,  it  was  ordered  that  a  map  of  Lot  14,  approved  of  by 
the  Master  of  the  Incumbered  Estates  Court,  should  be  en- 
dorsed upon  the  conveyance.    The  conveyance  contained  no 
1        reference  to  the  map,  but  the  denominations  and  quantities  in 
1        both  were  the  same.    Shortly  after  possession  had  been  given 
*        by  the  sheriff  to  A.  and  his  wife  under  the  conveyance,  upon 
1        the  application  of  S*,  an  order  was  made  by  the  fommisskm- 
f        era  of  the  Incumbered  Estates  Court,  dismissing  the  petition 
and  order  for  sale  as  to  the  unsold  portions  of  O.'s  estate,  the 
latter  undertaking  to  pay  the  petitioner's  post  costs,  and  the 
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balance  of  interest  due  on  foot  of  certain  incumbrances  dis- 
charged by  the  produce  of  the  sale,  mentioned  in  a  schedule, 
and  also  to  abide  any  further  order  of  the  Commissioners  in 
the  matter.  The  title  of  A.  and  his  wife  to  portion  of  the 
lands  of  Coolacarra  having  been  disputed,  in  1 859,  A.  and  his 
wife  brought  an  action  for  trespass  against  H.,  and  gained  a 
verdict.  At  a  second  trial,  obtained  upon  the  ground  of  the 
admission  of  illegal  evidence  on  the  preceding  one,  the  con- 
veyance of  the  Incumoered  Estates  Court  was  rejected,  and 
the  jury  found  that  270  out  of  the  868  acres  described  as 
Coolacarra  in  the  rental,  conveyance,  and  map,  were  never 
known  by  that  name,  and  were  the  property  of  H.  A.  and 
his  wife  applied  to  a  judge  of  the  Landed  Estates  Court,  that 
the  order  dismissing  the  petition  and  order  for  sale  of  O.'s  es 
tate  should  be  varied,  and  further  portions  of  O.'s  estate  sold, 
to  pay  them  compensation  for  the  loss  and  severance  of  the 
270  acres,  as  also  the  amount  of  the  costs  incurred  by  them 
in  both  trials.  The  judge  of  the  Landed  Estates  Court  ruled 
that  A.  and  his  wife  were  entitled  to  compensation  for  the 
value  of  the  270  acres,  and  that,  pursuant  to  O.'s  undertaking 
in  1855,  he  was  bound  to  pay  the  same;  hut  he  refused  to 
five  any 'compensation  for  the  costs  incurred,  or  for  severance. 
O.  having  appealed  from  the  whole  of  this  order,  and  A.  and 
his  wife  having  appealed  from  the  latter  portion  of  it  Held, 
that  the  map  was  not  so  incorporated  with  the  conveyance  as 
to  pass  the  lands  comprised  within  its  ambit.  Otwat/s  Estate, 
7  It.  Jur.  N.S.,  189. 

That  the  doctrine  of  compensation,  as  applied  to  convey- 
ances under  the  Court  of  Chancery,  does  not  apply  to  convey 
ances  from  the  Incumbered  or  Landed  Estates  Court,  who 
alone  are  responsible  for  the  vendor's  title.    lb. 

That  no  order  could  be  made  against  O.  personally,  as 
the  undertaking  by  O.,  upon  which  the  order  for  the  sale  of 
his  estate  had  been  dismissed,  applied  only  to  the  matters 
mentioned  in  the  schedule  thereto.    lb 

That  O.'s  creditors  could  not  be  compelled  to  bring  back 
into  court  the  sums  paid  to  them.    lb. 

And  that  (reversing  the  order  below)  A  and  his  wife  were 
not  entitled  to  any  compensation  whatsoever.    lb. 

CONACRE  LETTING. 

Effect  of,  in  case  of  covenant  against  subletting,  cjc]  A  let  1 
ting  in  conacre  is  not  a  "parting  with  the  possession/  or  a 
"ceasing  to  occupy"  premises,  within  the  meanng  of  a  cove- 
nant in  a  lease  reserving  a  penal  rent,  in  case  the  lessee  should 
at  any  time  underlet,  set,  assign,  or  make  over,  or  part  with 
the  possession  or  occupation  of  the  premises,  to  any  person,  or 
cease  to  occupy  the  same,  or  do  any  act  whereby  the  premises 
or  any  part  thereof,  should  come  into  the  possession  or  occu- 
pation of  any  person  other  than  the  landlord,  without  the 
landlord's  consent.  (Fitzgerald,  R,  dissentiente.)  Booth  v. 
WManus,  12  Ir.  C.  L.  Rep.  418. 

Effect  of,  upon  franchise],  see  FbahchIsk. 

CONDITIONS  OF  SALE,  See  Vendor  akd  Purchaser. 

CONTRACT. 

Yearly  hiring  subject  to  be  determined  on  notice.]  F.  agreed 
with  B.  in  the  following  terms:—44 1  agree  to  serve  Major  B., 
as  steward  from  May  81st,  1858,  for  £80  per  annum,  Sec  &c ; 
three  mouths'  notice  required  on  either  side."  F.  was  wrong} 
fully  dismissed  from  the  employment  by  B.  during  a  current 
year,  without  any  previous  notice.  Held,  that  the  hiring  was 
a  yearly  one,  subject  to  be  determined  by  either  party,  by 
giving  to  the  other  three  months*  notice  before  the  end  of  the 
current  year,  and  that  damages  should  be  assessed  on  that 
principle.    Forgan  v.  Burke,  12  Ir.  0.  L.  Rep.  495. 

Construction  of .]  A  contract  for  the  sale  of  a  cargo  of 
mixed  maize  then  on  its  way  from  New  York  to  Sligo  con- 
tained a  condition  that  should  the  vessel  which  carried  it  not 
arrive  at  Sligo  on  or  before  the  20th  June,  1861,  the  contract 
should  be  void.  Held,  that  this  condition  requiring  parol  evij 
dence  to  explain  it,  and  issue  being  taken  upon  its  fulfilment , 
the  construction  of  the  contract  was  a  question  for  the  jury. 
(Monahan,  C.  J.,  dissentiente.)  Montgomery  v.  MiddUton,  7 
Ir.  Jur.  N.S.  870. 

Specific  performance.]  In  1857,  a  landlord,  in  reply  to  an 
application  from  his  tenant,  wrote  to  him,  "  I  will  give  you  a 
lease  of  one  life  or  twenty-one  years,  containing  the  usual 
covenants/  fee.    The  tenant  wrote,  *  In  reply  to  your  letter, 
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1  bag  to  propose  paying  yon  for  all  the  land  I  hold  in  E* 
thirty  abutings  per  Irish  acre,  tabjeet  to  survey,  from  the  1st 
day  of  May  next.  At  to  a  lease,  yon  nay  do  that  as  yon 
please,  and  whatever  yon  eboote  to  insert  in  it,  as  I  only  want 
the  land  during  my  life  which  is  now  midway  between  sixty 
end  seventy."  The  landlord  replied,  MI  conclude  that  yon 
meant  to  add  'and  so  in  proportion  to  any  fractional  part  of 
such  Irish  acre,'  if  so,  I  agree  to  complete  that  uroposiUon.  I 
will  have  a-  surrey  made  as  soon  as  possible,"  Ate.  And  be 
alterwards  wrote,  "  If  you  bare  a  with  for  any  particular  lift 
to  be  named,  I  will  leave  it  to  you  to  do  so.*'  And  in  another 
letter,  "  I  think  yon  said  that  yon  wished  for  the  lands  only 
for  your  own  life ;  if  that  be  so,  I  am  willing  to  meet  your  wishes." 
A  dispute  arose  as  to  the  quantity  of  land,  and  nothing  fur- 
ther was  done  until  1869,  when  the  tenant  furnished  a  draft 
lease,  for  the  life  of  the  Prince  of  Wales,  adopting  the  land- 
lord's measurement.  After  the  death  of  the  tenant  the  court 
refused  a  specific  performance.  Letters  will  not  constitute  an 
agreement  which  the  court  will  specifically  perform  unless  the 
answer  is  a  simple  acceptance  without  the  introduction  of  a 
new  term.     Wright  v.  St  George,  12  Ir.  Ch.  Rep.  228. 

Statute  of  Frauds.!  R.  was  put  into  possession  of  certain 
lands  by  H.,  the  bailiff  of  F.R,  the  son  and  agent  of  R.B*,  the 
owner  of  the  lands.  H.  made  at  the  time  an  entry  in  his  field 
book  of  the  terms  upon  which  he  put  R.  into  possession,  and 
R.  paid  the  fine  and  rent  mentioned  in  the  terms.  Sometime 
afterwards  H.  copied  the  entry  of  the  letting  from  his  field 
book  into  the  office  book  of  the  owner  of  the  lands,  and  signed 
it  In  a  suit  for  the  specific  performance  of  the  agreement 
disclosed  by  the  above  entries.  Held,  that  the  entry  in  the 
office  book  was  an  agreement  within  the  Statute  of  Frauds; 
that  it  was  sufficiently  put  in  issue  by  the  petition,  which 
alleged  generally  an  agreement  in  the  terms  of  the  entry  in 
the  field  book;  that,  under  the  circumstances,  the  adoption 
by  F.B.  of  the  letting  made  by  H.  was  a  ratification  binding 
upon  R.B. ;  that  in  suits  for  specific  performance,  this  court 
will  pant  reliof  when  satisfied  of  the  terms  of  the  contract, 
notwithstanding  that  the  evidence  for  the  petitioner  may  be 
conflicting  in  come  details;  that  the  words,  "subject  to  the 
existing  leases  and  lettings  made  to  the  under-tenants  of  the 
said  RB."  are  words  of  qualification  only,  and  will  preserve 
the  rights  of  such  under-tenants  against  a  purchaser  claiming 
under  a  registered  deed,  although  without  notice.  Bice  v. 
O'Connor,  7  Ir.  Jur.  N.S.  109;  and  12  Ir.  Chan.  Ren.  424. 

Specific  performance,  uncertainty  of  contract']  The  court 
refused  to  grant  a  decree  for  the  specific  performance  of  a 
covenant  to  plant  and  replant  a  particular  place  with  forest 
trees,  the  contract  being  too  uncertain  to  be  enforced  by  a 
court  of  equity.  Bernard  v.  Mtaro.  7  Ir.  Jur.  N.S..  888 ;  and 
12  Ir.  Ch.  Rep.  889. 

Notice  of  abandonment  of  contract'}  A.  went  into  posses- 
sion of  a  house  and  land  immediately  adjoining  the  house  and 
land  of  the  lessor,  under  an  agreement  for  a  lease.  The  les- 
sor insisting  upon  a  reservation  of  game  in  the  lease,  as  to 
which  the  agreement  was  silent,  A.  abandoned  the  agreement, 
but  did  not  give  notice  in  writing  of  his  having  done  so  for 
some  months  after  he  had  left  the  premises.  Held,  that  the 
lessor,  by  reason  of  A.'s  movements  being  known  to  him  and 
his  servants,  had  notice  of  A.'s  abandonment  of  the  agreement 
when  A.  quitted  the  premises.  GuiUamore  v.  Peacocke,  7  Ir. 
Jur.,  N.S.,  24;  and  12  Ir.  Ch.  Rep,  854. 

Objection  for  want  of  consideration.]  The  summons  and 
plaint  stated  that  P.  applied  to  plaintiff  to  lend  him  £100,  and 
proposed  to  give  to  plaintiff  a  deed  of  assignment  of  premises 
at,  dec,  together  with  the  original  title  deeds,  to  be  neld  by 
plaintiff  as  an  equitable  mortgage  for  securing  the  repayment 
of  said  £100;  to  which  application  plaintiff  agreed  to  accede, 
on  the  condition  that  said  deed  of  assignment  should  be  duly 
registered.  Averment,  that  defendant  undertook  and  pro- 
mised to  act  as  plaintiff's  attorney  in  carrying  into  effect  said 
agreement,  and,  as  such,  undertook  and  promised  to  have 
said  deed  duly  registered,  and  by  writing  undertook,  when 
same  should  be  duly  registered,  to  hand  same  to  plaintiff  with 
the  original  deeds,  to  be  held  by  plaintiff  as  an  equitable  mort- 
gage until  said  1001  should  be  paid  by  P. ;  that  relying  on 
said  promise  and  undertaking  of  defendant,  plaintiff  lent  P. 
said  100/.  on  the  security  aforesaid.  That  defendant,  not  re- 
carding  his  duty  as  plaintiff's  attorney,  nor  his  said  underta- 
king, neglected  to  register  said  deed,  and  to  hand  same  to 
plaintiff  with  the  original  deeds:  by  reason  whereof  P.  was 
•nabUd  to  assign  and  did  assign  said  deed  of  assignment  to 


one  IL,  who  by  virtue  of  such  assignment  claimed  to  be  enti- 
tled to  saM  creeds,  00  the  securUy  of  which  plamtiff  said 
lOOt :  and  that  by  reason  of  such  negligence  of  defendant, 
plaintiff  lost  the  security  for  and  also  said  100£  Demurrer 
on  the  ground  that  no  sufficient  consideration  for  the  promise 
of  defendant  was  stated  in  the  sunrams  and  plaint,  overruled, 
the  action  being  maintainable  on  the  ground  of  defendants 
retainer  as  plaintiff's  attorney,  and  the  failure  of  Ins  duty  as 
such,  whereby  the  plaintiff  was  damnified,  aa  also  upon  the 
ground  of  the  violation,  by  the  defendant,  of  his  nndertaking 
to  effect  the  agreement  between  the  parties.  OBemkm  v. 
Murray,  12  Ir.  C.  L.  Ren,  161. 

IBegatitg  of  consideration.]  An  agreeme 
ditor  and  an  insolvent,  whether  founded  upon  a  1 
other  consideration,  that  the  creditor  will  d 
threatened  opposition  to  the  discharge  of  such  insolvent,  being 
in  contraventbn  of  the  policy  of  the  Insolvent  Code,  is  in- 
valid.   Dillon  v.  Stephenson,  12  Ir.  C.  L.  Rem  8L 

Action  upon  a  bond. — Defence,  that  before  the  making  of 
the  bond,  one  T.  was  indebted  to  D.  and  divers  other  persona, 
and  being  so  indebted,  and  being  a  prisoner  for  debt,  peti- 
tioned the  Court  for  the  Relief  of  Insolvent  Debtors  for  ma 
discharge;  that  the  court  appointed  a  day  for  said  T.  to  be 
brought  up,  etc.  That  said  D.  bad  notice  of  the  premises  and 
had  threatened  to  oppose  the  discharge  of  saidT.  That  said 
T.  omitted  from  the  schedule  the  debt  of  D ,  but  not  at  the 
instance  of  D.  That  before  the  hearing  of  said  petition,  and 
while  D.  so  continued  such  creditor,  and  oonthroed  and  ex- 
pressed his  determination  to  oppose  the  discharge  of  said  T., 
it  was  agreed  between  said  D.  and  the  defendant,  that  said  D. 
should  net  oppose  the  discharge  of  said  T-,  and  that,  in  con- 
sideration thereof,  the  defendants  should  make  and  deuver 
said  bond.  That  upon  the  frith  of  said  illegal  contract,  de- 
fendants executed  said  bond,  and  that  said  D.  in  performance 
of  his  part  of  said  illegal  contract,  did  not  oppose  the  dis- 
charge of  said  T.  Replications,  first,  that  the  said  debt  so 
dne  to  said  D.  waa  not  returned  upon  or  mentioned  in  the 
schedule  of  said  T.  Second:  That  said  bond  was  not  made 
and  delivered  upon  said  agreement  and  consideration  aa  in  de- 
fendants' plea  stated.  Demurrer  to  the  replications  al- 
lowed,   lb. 

Per  Fitzgerald,  J.— When  a  statute  is  passed  for  the  pur- 
pose of  carrying  out  a  particular  object,  any  contract  or  ar- 
rangement entered  into  to  defeat  or  contravene  that  object  is 
against  the  policy  of  the  Act    lb. 

What  amounts  to  an  acceptance.]  6.  a  nierehant  iieAIiinj, 
in  D.,  having  sent  some  guano  from  D.  to  L.,  employed  an 

rt  to  sell  same  at  121  6s.  per  ton,  net  cash.  G.  s>  mer- 
t  in  L.,  in  consequence  wrote  to  Qn  offering  to  take  the 
guano,  provided  6.  would  purchase  in  return  another  lot  be- 
longing to  C  G.  wrote  in  reply,  accepting  the  offer  for  the 
purchase  of  his  lot,  but  agreeing  to  take  only  five  tons  of  C's 
lot  to  be  paid  for  by  a  bill  On  receipt  of  this  letter,  G  at 
once  shipped  the  five  tons  for  D.,  consigned  to  G.  In  the 
course  of  the  same  day,  G's  agent  called  on  CL,  to  inform  him 
that  G.  declined  to  sell  his  lot  of  guano  to  C  unless  the  car- 
riage from  D.  to  L.  were  paid,  in  addition  to  the  price  of 
12?  6*.  This  being  refused,  G.  refused  to  deliver  his  lot  to 
C ,  or  to  receive  the  five  tons  from  (X,  who  brought  an  action 
accordingly.  The  jury  found  that  the  mercantile  meaning  of 
the  term  "net  cash •  was,  that  the  seller,  and  not  the  buyer, 
should  pay  the  freight  to  L.  Held,  that  the  fact  of  C  patting 
the  five  tons  of  guano  on  board,  consigned  to  G.,  prior  to  the 
conversation  with  G  's  agent,  was  such  an  acceptance  as  ren- 
dered the  contract  complete  and  binding  en  G.  (Christian, 
J.,  aubitante)  Clarke  v.  Gardiner,  12  Ir.  C  L.  Rem  472. 
■  ♦ 
CONTEMPT,  COMMITMENT  FOR. 
Power  of  Court  of  Common  Pleas  to  consider  the  proprietg 
of  the  decision  of  the  Queen's  Bench  as  oase  0/ :]  A  narty  in 
contempt  was  ordered  by  the  Court  of  Queen's  Bench  to  be 
imprisoned  for  the  term  of  six  calendar  months  then  next  en- 
suing, in  the  Riohmond  Bridewell,  South  Circular  Road,  in 
the  county  of  the  City  of  Dublin;  and  by  a  subsequent  order, 
the  custody  was  changed,  for  the  remainder  of  the  term,  to 
the  Riohmond  Female  Penitentiary,  Grangegorman,  in  place 
and  stead  of  the  said  Riohmond  Bridewell  She  afterwards 
obtained  a  writ  of  habeas  corpus,  returnable  in  the  Court  of 
Common  Pleas;  and  upon  a  return  to  the  writ  by  the  gover- 
nor of  the  last-mentioned  prison,  tatting  forth  the  order  of  the 
Queen's  Bench  as  the  ground  of  the  prisoner's  detention,  it 
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wm  argued  on  her  behalf  that  the  Court  of  Queen's  Bench, 
since  the  7  0.4,0.  74,  a  114,  had  no  power  to  commit  to  the 
prison  in  question,  so  that  the  prisoner  was  in  illegal  custody. 
Held,  that  without  deciding  the  question  of  the  authority  of 
the  Court  of  Queen's  Bench  to  commit  the  prisoner  to  the 
Richmond  Female  Penitentiary,  the  Court  o!  Common  Pleas 
had  no  power  to  consider  the  propriety  of  the  decision  at 
which  tney  had  arrived,  and  that  the  prisoner  should  accord- 
ingly be  remanded.    /*f*^Asard;i2Ir.C.L.Rep.,448. 


COPYRIGHT. 
•  piracy.]  The  summons  and  plaint  In  Its  several 
i  complained  that  the  defendant  in  two  books  of  his 
printed,  etc.,  for  sale,  divers  parts  of  the  plaintiffs  book,  and 
thereby  pirated  the  said  parts  of  the  plaintiff's  books  contrary 
to  the  statute  6  6  6  Vict,  c  45.  To  this  the  defendant 
pleaded  that  J.  R.  If.  was  the  author  as  well  of  the  defendant's 
books  as  of  the  plaintiff's  book;  that  he  composed  the  plain- 
tiff's book  in  1865,  and  the  defendants  books  in  1980;  that 
the  books  were  of  a  different  character;  and  that  the  entire 
of  each  of  them  was  composed  partly  from  certain  knowledge, 
learning,  and  ideas  which  said  J.  R.  M.  then  had  in  respect  of 
the  subject  matter  of  the  said  work,  and  partly  from  common 
sources  of  information,  and  every  part  of  defendant's  books 
was  the  result  of  fair  mental  operations  of  J.  R.  M.  upon  said 
common  sources  of  information ;  and  that  no  part  of  defend- 
ant's books  or  either  of  them  was  copied  or  oolourably  altered 
from  the  plaintuTs  book.  Held,  first,  that  the  ni""Twm  and 
plaint  disclosed  a  sufficient  cause  of  action;  and  secondly,  that 
the  defence  was  bad.  Boon*  t.  Kelly,  7  Ir.  Jur.,  NA,  218. 
e> 
COSTS. 
Where  less  man  204  or  6a  recovered  fit  Superior  Court] 
tioo  for  work  and  labour.  Pleas;  first,  a  set-off  of  101., 
and  secondly,  never  indebted  except  as  to  a  balance  of  451 
bred.  This  sum  had  been  tendered  before  action  brought, 
i  on  the  fact  of  tender,  and  as  to  whether  the  defendant 
was  indebted  to  the  plaintiff  over  and  above  the  sum  lodged 
in  court,  and  if  so,  to  what  amount  The  jury  found  for  the 
defendant  on  the  first  issue,  and  on  the  second,  a  verdict  was 
had  for  the  plaintiff  for  81  over  and  above  the  45t  lodged  in 
court.  The  plaintiff  did  not  obtain  a  certificate  that  the  cause 
was  proper  to  be  tried  in  a  superior  court.  The 
refused  to  certify  for  fall  costs.  Held,  (Fitzgerald,  „., 
tmtie),  that  the  plaintiff  was  entitled  to  full  costs.  VRourke 
v.  WDonneU,  7  Ir  Jur.,  N.S.,  140. 

A  plaintiff  recovering  less  than  201  in  an  action  against 
oommon  carriers  for  the  loss  of  goods  delivered  to  them,  is 
disentitled  to  full  costs  by  the  Common  Law  Procedure  Act, 
1868,  a  243.  Keenan  v.  Lancashire  and  Yorkshire  Railway 
GmMajr,  7  Ir.  Jur.,  N.S,  878. 

The  plaintiff  recovered  51  in  an  action  in  the  superior 
courts,  for  trespass  upon  premises  previously  recovered  in  an 
action  of  ejectment  between  the  same  parties.  The  judgment 
in  ejectment  foiling  to  describe  the  premises  more  minutely 
than  as  being  "part  of  a  house,  part  of  shop,"  &o.,  Held,  that 
the  action  of  trespass  was  one  which  could  not  have  been  tried 
in  the  Civil  Bill  Court,  and  that  the  plaintiff  was  entitled  to 
costs.    Lyonsr.  JTDonneU,  7  It.  Jui.,N.S,  $50. 

Certificate  thai  actum  was  proper  to  be  tried  in  a 


Where,  after  the  jury  have  been  sworn,  the  subject- 
of  the  action  has  been  by  consent  referred  to  a  few  of 
their  number,  with  a  oondition  that  the  finding  of  the  majo- 
rity of  them  should  be  oonolnsive  of  the  questions  pending  be- 
tween the  plaintiff  and  defendant,  and  the  award  of  the  se- 
lected jurors  hat  not  been  made  until  subsequently  to  the 
assizes,  and  when  the  judge  before  whom  the  case  came  is  no 
longer  sitting,  the  court,  on  the  grounds  that  there  has  been 
no  trial  within  the  meaning  of  the  97th  seotion  of  the  Com- 
men  Law  Procedure  Act,  L85&  will  entertain  an  application 
to  have  endorsed  upon  the  record  a  certificate  that  the  action 
was  fit  and  proper  to  be  tried  in  one  of  the  superior  courts 
(reluctantly  following  JTAKtterY.  CaUan,  4Ir.  Jur..  N.&,  4.) 
Bennett  r.  Scott,  7  Ir.  Jur.,  N&,  299. 

Where  the  plaintiff  substantially  contends  that  he  had  a 
right  to  have  the  water  of  a  stream  flowing  in  one  particular 
way,  and  the  defendant  olsims  a  right  to  have  the  same  water 
flowing  in  another  particular  way,  and  the  number  of  witnesses 
examined  is  considerable,  the  oourt  will  grant  a  certificate 
that  the  am  was  fit  and  proper  to  be  tried  in  one  of  the 


rior  courts,  the  damages  having  been  asessnd  at  R  sum  not 
exceeding  81    lb. 

Co&ts  of  affidavit  made  fir  purposes  of  motion  to  §et  aside  de- 
fence ae  mmbarrassing  ]  Plaintiff  had  made,  for  the  purpose 
of  a  motion  to  set  aside  a  defence  as  embarrassing,  an  affidavit 
as  to  the  merits  of  the  case.  He  succeeded  upon  the  motion. 
Held,  that  the  costs  of  this  affidavit  should  be  excepted  from 
the  costs  of  the  motion  which  were  to  be  paid  by  the  defend- 
ant    Johnstone  v.  Shane,  7  Ir.  Jur.,  N.S.,  28. 

Costs  of  special  Jury.]  The  P*rty  applying  for  a  special 
jury  must  pay  the  costs  of  same,  unless  the  judge  certifies, 
even  in  a  case  where  there  are  no  more  oosts  than  damages. 
Where  a  plaintiff  obtains  a  verdict  for  a  sum  which  entitles 
him  to  no  more  costs  than  damages,  such  damages  determine 
the  amount  of  oosts  which  he  is  te  receive  in  respect  of  the 
entire  suit,  including  those  of  a  demurrer  upon  which  he  suc- 
ceeds.   JPGoeem  v.  MWamara,  12  Ir.  C.  L.  Rem  app.  xv. 

Counsels  fees.]  The  taxing-master  having  reduced  coun- 
sel's fees  on  taxation  between  party  and  party,  not  because  the 
amount,  was  excessive,  but  because  the  fee  had  been  increased 
at  the  instance  of  the  oounsel,  the  oourt  referred  it  back  to 
the  master  te  review  his  taxation  as  to  those  items.  O'Brien 
t.  Cantwett,  12  Ir.  Ch.  Rep.  221. 

Semble,  it  would  be  illegal  for  the  bar  as  a  body  to  fix  a 
minimum  foe  for  any  class  of  business;  but  any  individual 
member  of  the  bar  may  decline  to  take  a  fee  less  than  a  cer- 
tain amount,    lb. 

The  taxing-masters,  in  taxation  between  party  and  party, 
should  only  allow  the  usual  and  accustomed  fee  payable  on 
each  particular  class  of  business,  though  a  larger  fee  has  been 
paid  to  counsel.    lb. 

Reference  fir  taxation.']  Where  an  action  has  been  brought 
by  an  attorney  for  a  sum  of  681,  balance  of  untaxed  costs, 
more  than  twelve  months  after  the  delivery  of  the  bill  thereof; 
and  it  appeared  that,  before  action  brought,  the  attorney  had 
offered  to  take  a  sum  of  401  in  fulL  Held,  that  it  was  a  pro- 
per case  for  a  reference  for  taxation,  and  the  special  circum- 
stances were  sufficient,  under  the  12  and  18  Viet.,  o.  88,  s.  2. 
Hughes  v.  Murray,  7  Ir.  Jar.,  N.S.,  16L 

Where  Acre  has  been  a  new  trial]  Where  there  has  been 
misdirection  at  the  first  trial,  and  the  conditional  order  is 
silent  as  to  costs,  the  successful  party  in  the  second  trial  is 
entitled  to  the  oosts  of  both.  PoveUv.  Atlantic  Steam  Packet 
Company,  7  Ir.  Jur.,  N.&,  118. 

Payment  of  out  of  money  Wood  in  court  where  default  by 
plaintiff  in  not  going  to  trial]  The  oosts  to  which  a  defendant 
Is  entitled  by  reason  of  a  plaintuTs  defoult  in  not  going  to 
trial  will  not,  pending  the  cause,  be  made  payable  out  of  mo- 
ney lodged  by  the  plaintiff  in  oourt  in  lieu  of  security  for 
oosts.     Tupper  v.  Dawson,  7  Ir.  Jur.,  N.S.,  828. 

Security  for  costs.]  Where  the  plaintiff  had  resided  for 
fourteen  years  in  the  united  States  of  America,  and  took  lodg- 
ings in  Ireland,  and  the  defendant  applied  for  a  rule,  that  he 
should  give  security  for  oosts,  Held,  (Lefroy,  &J.,  dissentients), 
that  these  grounds  were  not  sufficient  to  compel  the  plaintiff 
to  give  security  for  costs.  (Hayes,  J.,  absents.)  Redwood  v. 
Mooney,  7  Ir.  Jur.,  N.S.,  277,  Q.  B. 

Where  a  trial  was,  on  the  defendant's  motion,  postponed 
from  the  Spring  to  the  Summer  Assizes,  and  notice  of  trial 
served  for  such  assizes,  it  is  too  late  for  the  defendant  then  to 
ly  for  security  for  oosts  on  the  ground  of  the  poverty  of 
plaintiff,  and  that  he  is  only  the  nominee  of  others.  Sut- 
ton v.  Purdon,  7  Ir.  Jur.,  N.S.,  824. 

Semble,  that  (independently  of  laches)  if  the  plaintiff  has 
himself  an  interest  and  is  bona  fide  asserting  it,  such  an  order 
would  not  be  made,  though  others  who  have  also  interests 
have  contributed  funds  to  carry  on  the  suit    lb. 

Security  for  costs  in  action  to  recover  penalties  under  statute 
17  £  18  Vict,  c  102.]    In  a  personal  action  brought  to  recover 
penalties  under  the  Corrupt  Practices  Act  (17  at  18  Yiot. 
o.  102),  the  oourt  will  not,  under  the  24th  seotion  of  that 
statute,  order  the  plaintiff  to  give  security  for  oosts,  solely 
upon  the  ground  that  he  is  a  pauper.    HarntU  v.  Henry,  12  Ir. 
a  L.  Rep.  467. 
In  Landed  Estates  Court,]  see  Lauded  Estates  Court. 
In  Probate  Court,]  see  Pbobatb  (Court  or.) 
Under  Landlord  and  Tenant  Act,]  see  Landlord  ajtd 
Toast. 

COVENANT. 
The  assignor  of  a  judgment,  who  by  the  deed  oi  Assignment 
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covenant*  not  to  do  anything  to  vitiate  or  defeat  the  assigned 
judgment,  is  not  entitled  to  enforce  prior  securities  Tested  in 
him,  so  as  to  exhaust  the  property  subject  to  the  assigned 
judgment     Williams  v.  WUUams,  12  Ir.  Ch.  Rep.  607. 

Continuing  breach  of]  A  lease  in  1803  contained  a  cove- 
nant by  the  lessee,  that  he,  his  executors,  administrators,  and 
assigns,  would  at  all  times  during  the  continuance  of  the  term, 
well  and  sufficiently  support,  uphold,  repair,  maintain  and 
keep  all  the  houses,  edifices,  buildings,  and  improvements, 
which  then  were,  or  thereafter  should  be,  at  any  time,  built 
or  erected  on  the  premises,  in  staunch,  good,  and  sufficient 
tenantable  repair,  order,  and  condition;  and  would  at  the  end 
or  other  sooner  determination  of  the  term,  deliver  up  the  same 
in  like  good  order,  repair  and  condition,  The  lease  contained 
a  proviso  for  abatement  of  the  rent,  upon  two  dwelling- 
houses  being  built  by  the  lessee,  on  the  demised  premises; 
which  dwelling-houses  were  built  accordingly.  The  plaintiff, 
who  was  assignee  of  the  reversion,  having  evicted  the  lease 
by  ejectment  for  non-payment  of  rent,  brought  an  action 
against  the  defendant,  who  was  assignee  of  the  lease,  for 
breach  of  the  covenant  to  keep  in  repair  during  the  continu- 
ance of  the  term.  Defence,  that  the  defendant,  upwards  of 
twenty  years  ago,  and  while  he  was  assignee,  had  pulled 
down  the  two  dwelling-houses;  (which  was  the  breach  com- 
plained of)  and  built  on  their  site  a  valuable  foundry,  whioh 
he  had,  until  the  eviction  of  the  lease,  duly  kept  in  repair. 
Demurrer  to  this  defence.  Held,  allowing  the  demurrer,  and 
overruling  the  judgment  of  the  Court  of  Queen's  Bench,  that 
the  breach  of  covenant  continued  de  die  in  diem,  while  the 
defendant  was  assignee,  and,  therefore,  that  the  defeuoe  was 
no  answer  to  the  action.  Haddock  v.  MaUett,  12  Ir.  C  L. 
Rep.  173. 

Effect  of  in  imposing  continuing  obUaaHon.]  The  owner  of 
the  manor  of  B.  demised  certain  lands,  parcel  of  the  manor, 
for  a  long  term,  with  a  covenant  to  build  houses  thereon, 
and  to  make  an  area  round  such  houses.  The  houses  were 
built,  and  an  area  made,  according  to  the  terms  of  the  lease 
The  lessee  subsequently  sub-demised  one  of  the  houses,  by  an 
instrument  whioh  did  not  recite,  nor  refer  to,  the  original 
lease,  nor  contain  any  covenant  respecting  the  area,  bnt 
did  contain  a  covenant  to  do  suit  and  service  to  courts 
of  the  manor  of  B.  The  sub -lessee,  more  than  twenty 
years  before  the  commencement  of  the  suit,  built  over  a  por- 
tion of  the  area,  and  subsequently  assigned  his  sub-lease  to 
the  respondent  Held,  that  the  covenant  to  make  an  area 
imposed  a  continuing  obligation  to  keep  the  area  open.  Her- 
bert v.  Maclean,  12  Ir.  Ch.  Rep.  84. 

That  the  covenant  to  do  service  in  the  manor  courts  was 
sufficient  to  have  pnt  the  sub-lessee  and  his  assignee  on  in- 
quiry, and  that  the  assignee  was  bound  to  carry  out  the  terms 
of  the  original  lease.    lb. 

That,  so  far  as  the  portion  covered  in  before  his  assignment 
he  was  entitled  upon  that  to  erect  a  porch.    lb. 

CRIMINAL  LAW. 

Conviction  under  statute  8  and  4  Vict  c  91.]  A  conviction 
under  the  8  &  4  Vict.  cap.  91,  fan  Act  for  the  more  effectual 
prevention  of  frauds  and  abuses  committed  by  weavers,  sewers, 
and  other  persons  employed  in  the  linen  and  woollen  manufac- 
tories of  Ireland)  s.  6,  should  set  out  that  the  yarn  suspected 
of  being  embezzled  was  found  in  the  dwelling-house  of  the 
prisoner.  Matthews,  appellant,  Strong,  respondent,  7  Ir.  Jur., 
&&,  127,  Armagh  Quarter  Sessions. 

Evidence,  sufficiency  of  to  sustain  indictment.']  Under  the 
24  &  25  Vict.  o.  97,  a  51,  evidence  of  damage  committed  at 
several  times,  in  the  aggregate,  but  not  at  any  one  time  ex- 
ceeding £5,  will  not  sustain  an  indiotment.  Queen  v.  Williams, 
7  Ir.Jur.,  N.S.,  804. 

Evidence*  deposition.']  To  the  deposition  of  a  marksman, 
the  Petty  SessTons'  clerk  attached  the  prisoner's  name,  so  that 
it  appeared  to  have  been  signed  by  the  prisoner's  mark. 
Held,  that  this  deposition  was  properly  received  in  evidence 
against  the  prisoner.     Queen  v.  Mullen,  7  Ir.  Jur.,  N.S.,  304. 

Cruelty  to  animals;  statute  12  o>  13  Ftct  c  92.]  The  pe- 
nalties imposed  by  the  3rd  section  of  the  12  &  13  Vict  c.  92, 
on  persons  assisting  at  a  cockfight  are  restricted  to  combats  of 
that  character  conducted  in  a  place  particularly  kept  for  this 
purpose.  Coyne  t.  Brady,  7  Ir.  Jur.,  N.&,  105;  s.o,  12  Ir. 
C.  L.  Rep  577. 

Practice  where  wrUqferror  m  criminal  case.']  Whatisthe 
course  of  practice  when  a  writ  of  error  issues  in  a  criminal 


case,  nnder  the  Attorney  General's  fiat,  to  procure  the  reversal 
of  an  illegal  judgment,  and  to  have  a  legal  judgment  duly 
pronounced.     Queen  v.  Carberry,  12  Ir.  C  L.  Rep.  app.  1L 

When  such  an  illegal  judgment  of  a  Court  of  Quarter 
Sessions  has  been  reversed,  the  Court  of  Error  will  not,  un- 
der the  11  &  12  Vict,  c.  78,  a  5,  itself  pronounce  the 
proper  judgment,  if  the  statute  whioh  enacted  the  punishment 
left  its  amount,  within  certain  limits,  in  the  discretion  of  the 
judge  of  the  court  below ;  but  will  remit  the  record  to  that 
court  in  order  that  the  judge  before  whom  the  prisoner  was 
tried,  and  who  knows  the  circumstances  of  the  case,  may 
award  the  proper  punishment.    lb. 

CROSS  REMAINDERS,  see  Will  (CohstxuohojO 

CUSTOM. 

Unreasonableness  of]  A  count  in  an  actum  against  a 
builder  for  having  taken  away  the  lateral  support  of  a  house, 
and  having  shored  up  and  braced  a  certain  party-wall  in  a 
negligent  and  unskilful  manner,  whereby  same  gave  way  and 
fell,  and  by  reason  thereof  plaintiff's  house  fell  and  was  de- 
stroyed, contained  an  averment  of  a  custom  in  the  city  of 
Dublin,  and  in  the  building  trade  thereof;  that  whenever  a 
builder  takes  down  a  house  for  the  purpose  of  erecting  another 
house  on  the  site  thereof;  it  is  bis  duty  to  use  care  and  skill 
and  to  take  proner  precautions  in  and  about  the  bracing, 
shoring  up  and  otherwise  supporting  and  protecting  the  party 
walls  between  said  house  so  taken  down  and  the  next  adjoin- 
ing houses,  so  as  to  prevent  said  party  wall  from  foiling  or 
being  otherwise  injured  from  want  of  said  cere,  skill  and  pre- 
caution. There  was  an  averment  that  the  defendant  might,  by 
the  exercise  of  proper  care  and  skill,  have  shored  up  and  pro- 
tected said  party  wall,  and  have  prevented  any  injury  to  the 
plaintiff  by  the  removal  of  said  adjoining  house.  The  jury 
having  found  that  such  a  oustom  existed  in  the  city  of  Dublin 
in  the  building  trade,  Held,  in  arrest  of  judgment,  that  snob 
oustom  was  unreasonable  and  void.  Kempston  v.  Butler,  12 
Ir.  C.  L.  Rep.  516. 

» 
DAMAGES. 

In  an  action  to  recover  damages  for  the  loss  by  the  defendant, 
executrix  of  an  attorney,  of  a  certain  deed  of  settlement,  a  direc- 
tion was  given  by  the  judge,  "  That  the  jury  might  give  ample 
damages  where  a  party  is  out  of  possession  of  his  property; 
but  that  snoh  was  not  the  case  here,  for  the  party  is  in  pos- 
session of  part  of  the  property."  It  appeared  that  one  con- 
struction of  the  lost  deed  was,  that  the  plaintiff  took  an  abso. 
lute  interest  subject  to  the  life  estates  of  three  other  persons. 
Held,  that  this  was  a  mis-direction,  that  question  not  having 
been  submitted  to  the  jury  in  estimating  the  damages.  Lloyd 
v.  Sadkir,  7  Ir.  Jur.  N.  S.,  15. 

Also,  where  a  plaintiff  has  all  the  rights  which  he  could 
get  by  the  deed  of  settlement,  he  ought  not  to  get  heavy  da- 
mages for  its  loss.    lb. 

v 

DECREE  IN  CHANCERY. 

Going  behind  decree  after  long  lapse  of  time.]  In  a  suit  by 
a  mortgage  creditor,  a  decree  was  pronounced  in  the  year 
1818,  by  which  S^  a  party  to  the  suit,  was  declared  entitled 
to  the  sum  of  8,000f  under  a  marriage  settlement  of  1776. 
The  decree  was  erroneous  and  informal,  no  day  having  been 
named  for  R.,  an  in&nt  tenant  in  tail  (party  to  the  suit),  to 
show  cause.  Interest  upon  the  sum  of  3,000&  was  paid  to  & 
for  forty  years  by  R.,  and  those  from  whom  he  derived,  in  ig- 
norance of  the  true  construction  of  the  settlement.  S.'  having 
filed  a  cause  petition  praying  that  the  above  sum  of  8,000?. 
might  be  declared  a  charge  upon  the  lands  belonging  to  IL, 
relied  upon  the  decree  of  1818  as  evidence  only  of  acquies- 
cence by  R.  and  his  predecessors  in  the  decree.  Held,  that 
the  construction  put  upon  the  settlement  of  1776  by  the  de- 
cree of  1818  was  erroneous.  Stirum  v.  Richards,  7  Ir.  Jur., 
N.S.,  69;  and  12  Ir.  Chan.  Rep.  828. 

That  (reversing  the  order  of  the  court  below)  not  being 
pleaded,  but  only  relied  upon  as  evidence,  the  respondent 
could  go  behind  the  decree,  and  show  it  to  be  erroneous  by 
filing  a  supplemental  petition  In  the  nature  of  a  bill  of  review. 
Ib.M 

Acquiescence  In  by  minor.]  The  acquiescence  of  a  minor,  , 
represented  in  a  suit  by  a  guardian  who  is  interested  adversely  ' 
to  bun,  is  not  entitled  to  much  weight.—/*. 
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DEED. 
Construction."]  A.  having  in  his  marriage  settlement  con- 
veyed certain  leasehold  estates  of  which  he  was  then  possessed, 
to  trustees  to  hold  to  his  own  use  during  his  life,  and  after 
his  decease  to  the  use  that  his  intended  wife  should  receive 
thereout  a  jointure  of  80/.  a  year,  covenants  to  charge  all  the 
lands  of  which  he  was  seised  at  the*  time  of  his  execution  of 
the  settlement,  or  of  which  he  should  at  any  time  thereafter 
become  seised,  with  the  payment  of  the  said  jointure.  The 
settlement  then  proceeds:— 4<  And  further,  that  the  said  lands, 
after  the  decease  of  the  survivor,"  should  be  to  the  use  of  the 
children  of  the  marriage.  Held  (affirming  a  decision  of  Judge 
Hargreave  in  the  Landed  Estates*  Court),  that  the  words 
"said  lands"  referred  to  the  lands  then  conveyed  to  the  trus- 
tees, and  that  the  children  of  the  marriage  did  not,  under  the 
settlement,  acquire  any  interest  in  the  after-acquired  property. 
In  re  Hammtrstys  Estate,  12  Ir.  Ch.  Rep.  819. 

By  indenture  of  settlement,  executed  previously  to  the  mar- 
riage of  A.,  freehold  lands  were  settled  upon  trust  for  the 
younger  sons  of  the  marriage  successively  in  tail  male;  and 
in  the  settlement  was  contained  a  proviso,  w  that  if  after  the 
death  of  A.  any  of  the  aforesaid  younger  sons  shall  become  an 
eldest  son,  and  by  the  death  of  an  eldest  brother  without  is- 
sue, male,  become  the  heir,  male,  of  the  body  of  the  said  A., 
then,  and  so  often  as  such  case  shall  so  happen  after  the  death 
of  the  said  An  the  trust  for  such  younger  son  shall  become 
void;  and  the  trust  of  the  said  premises  shall  go  and  remain 
over  as  if  such  younger  son  becoming  such  heir,  male,  was 
dead  without  issne,  male.1'  Held,  that  a  quasi  estate  tail 
vested  in  the  second  son  of  A.  immediately  on  his  birth,  and 
was  not  divested  by  the  death  of  the  eldest  son  in  the  life- 
time of  A.    In  re  Friend's  Estate,  12  Ir.  Ch.  Rep.  867 

Held,  that  notwithstanding  the  absence  of  words  of  inheri- 
tance an  estate  in  fee  passed  under  a  marriage  settlement,  the 
parties  to  which  clearly  intended  to  convey  an  estate  in  fee. 
Nunn  v.  Donovan,  7  Ir.  Jur.  N.  S.,  818. 
See  Decrxb. 

Consideration,']  A  covenant  by  the  assignee  of  a  term  of 
yean  to  pay  the  rent  reserved  in  the  original  lease,  and  to  in- 
demnify the  assignor  against  its  other  covenants,  does  not 
amount  to  a  consideration  in'  law  which  will  support  the  as- 
signment against  creditors,  and  exclude  the  operation  of  the 
statute  against  fraudulent  conveyances  (10  Chas.  1,  sees.  2,  c. 
8).  Gardiner  v.  Gardiner,  7  Ir.  Jur.  N.  S.,  81;  and  l2Ir.C. 
L.  Rod.  565. 

A.  being  seised  in  fee  of  lands,  by  the  marriage  settlement 
made  in  contemplation  of  his  marriage,  settled  them  upon 
himself  for  life,  remainder  to  his  first  and  other  sons  in  tail. 
Held  (the  Lord  Chancellor  dissentiente),  that  A.  was  no)  a 
purchaser  for  valuable  consideration  of  the  life  estate  limited 
to  him  by  his  marriage  settlement  Re  Brownie  Estate.  7  Ir. 
Jur.  N.  S.  289. 

♦   ' 
DETINUE. 
In  detinue,  but  not  in  trover,  the  defendant  may  release 
himself  from  liability  by  giving  up  the  chattel.    Lloyd  v.  JSad- 
Uer,  7  Ir.  Jur.  N.  S.,  15. 

The  judgment  in  detinue  must  be  for  the  ascertained  value 
of  each  article,  and  for  separate  damages  for  the  conversion. 
lb. 

If  a  remittitur  is  entered  for  the  plaintiff  he  may  elect  be- 
tween his  goods  or  their  value,  and  his  damages  for  their  de- 
tention,   lb. 


DOCUMENTS,  see  Practice. 

♦ 

DOMICIL,  see  Probate  (Court  of). 

— ♦ 

ECCLESIASTICAL  LAW. 
For  matrimonial  matters'],  see  Husband  ahd  Wife. 
For  testamentary  matters'],  see  Pbobatk, 
Chaplain  to  district  lunatic  asylum.)  Officiating  and  preach- 
ing to  the-  inmates  and  offioers  of  a  district  Co.  lunatio  asylum 
without  the  consent  of  the  incumbent  of  the  parish,  is  an  in- 
fringement <>f  his  rights  as  such  incumbent.     The  office  of  the 
Judge  promoted  by  the  Rev.  Wm.  C.  Neligan  v.  the  Rev.  Thau 
Bedford  Jones,  7  Ir.  Jur.  N.  S.,  89. 

A  chaplain  to  such  a  lunatio  asylum  is  not  included  under 
the  word  "officers"  in  the  statute  authorising  the  Lord  Lieu- 
tenant to  appoint  such.    And  a  chaplain  so  appointed  has  no 


right  to  officiate  in  such  asylum  without  the  consent  of  the 
incumbent  and  tfre  licence  of  the  bishop.    lb. 

Right  of  presentation  to  benefice :  Joint  owners.]  In  1886  a 
parish  was,  pursuant  to  7  &  8  W.  4,  c  43,  duly  dividod  into 
three  separate  parishes,  A.,  B.,  and  C.  The  patronage  of  the 
original  parish  belonged  to  six  persons  as  jejnt  owners,  whe- 
ther as  parceners,  joint  tenants,  or  tenants  in.  common,  did  not 
appear.  By  a  deed  of  the  10th  of  June,  1851,  executed  by 
the  several  persons  then  entitled,  as  representing  the  said  six 
persons  as  patrons,  reciting  the  intention  to  make  partition  of 
the  advowson,  donative,  and  right  of  presentation  to  those 
three  parishes,  the  said  several  parties  mutually  covenanted 
with  each  other,  that  those  representing  two  of  said  patrons, 
and  their  heirs  and  assigns,  should  for  ever  have  the  advow- 
son, donative,  and  presentation  to  A^  and  those  representing 
two  others  to  B.,  and  those  representing  two  others  to  C,  as 
tenants  in  common  for  their  share  and  proportion;  and  the 
deed  contained  mutual  covenants  by  said  several  persons,  that 
said  respective  persons  should  hold  their. share  of  said  recto- 
ries, &c.,  freed  and  discharged  from  all  right,  &c,  of  the  other 
parties  and  for  further  assurance.  But  no  express  grant  was 
contained  of  any  of  the  benefices.  By  a  presentation  of  the 
11th  October,  1861,  the  persons  to  whom  A.  had  been  so  al- 
lotted, presented  the  promovent  to  it.  The  other  patrons  did 
not  join  in  that  presentation.  Held,  that  the  deed  of  June, 
1851,  did  authorize  the  parties  to  whom  it  was  allotted  to  pre- 
sent without  the  concurrence  of  the  others,  and  that  the  effect 
was  in  reality  >  composition  to  appoint  by  turns,  though  not 
applying  to  each  benefice.  The  Rev.  Robert  Fitzgerald  Mere-  , 
dith,  Clerk,  promovent',  the  Bishop  of  Limerick,  Ardfert,  and 
Aghadoe,  impugnant,  7  Ir.  Jur.  N.  S.,  246. 

SembU,  that  the  covenants  and  agreements  in  the  said  deed 
did  amount  to  a  legal  release  of  the  right  of  the  other  patrons. 
Held,  also,  that  after  service  of  an  inhibition  from  the  metro- 
politan on  the  bishop,  the  bishop  oould  not  act  on  a  second 
presentation  served  on  him  after,  though  dated  and  executed 
before  such  service.    lb. 

If  the  church  were  litigious,  the  biaAop  himself  should  is- 
sue the  writ  "juspatronatus."    lb. 

w— 

EVIDENCE. 
Incumbered  Estates  Court  proceedings.]  In  an  action  of 
ejectment  on  the  title  brought  to  recover  the  lands  of  B.,  as 
proof  of  his  title,  the  plaintiff  produced  and  read  in  evidence 
an  order  of  the  Incumbered  Estates  Court  for  a  partition  of 
certain  lands  held  in  undivided  moieties,  of  which  one  moiety 
was  allotted  in  severalty  to  the  plaintiff.  It  was  further 
proved  that  the  lands  now  sought  to  be  recovered  were  parcel 
of  that  moiety.  It  was  objected  at  the  trial  by  the  defendant, 
first,  that  the  plaintiff  ought  to  have  proved  the  petition  for 
partition  and  sale  which  had  been  presented  to  the  Incum- 
bered Estates  Court,  and  on  which  the  partition  order  pur- 
ported to  have  been  made,  in  order  to  show  that  the  court  had 
jurisdiction;  and  secondly,  that  the  order  was  no  evidence  of 
the  plaintiff's  title.  Held,  first,  that  having  regard  to  the 
48rd  and  49th  sections  of  the  Incumbered  Estates  Act,  12  & 
18  Vict.  c.  77,  the  partition  order  was  per  se  conclusive  evi- 
dence that  the  court  had  jurisdiction  to  make  it.  Blake  v. 
Jennings,  12  Ir.  C  L.  Rep.  458. 

Held  also,  that  the  partition  order  being  only  evidence  that 
the  estate  to  be  partitioned  was  divisible  in  divided  moieties, 
but  not  of  the  ownership  of  such,  consequently,  that  it  did 
not  prove  the  plaintiff's  title.    lb. 

Probate  granted  hy  the  court  in  a  case  of  real  estates  notice.] 
Where  the  notice  required  by  the  Probate  Act  (Ireland),  > 
1857,  s.  68,  20  &  21  Vict,  c  79,  has  been  given  and  no  coun- 
ter notice  served,  probate  of  a  will  obtained  prior  to  the  pass- 
ing of  that  Act,  and  sealed  with  the  seal  of  the  Prerogative 
Court,  is  admissible  in  evidence  upon  a  question  relating  to 
real  estate,  and  does  not  require  for  that  purpose  to  be  sealed  . 
with  the  seal  of  the  Court  of  Probate.  Irwin  v.  CaUwelL  12 
Ir.  G  L.  Rep.  144, 

Section  68  of  the  Probate  Act  (Ireland),  1857,  only  requires 
that  the  notice  to  be  given  thereunder  shall  state  that  .the 
party  giving  it  means  to  rely  on  the  probate  of  the  will  or  a 
copy  thereof!  and  does  not  require  the  party  giving  such  no- 
tice to  specify  the  particular  purposes  for  which  he  intends  to 
make  use  of  the  probate,  or  a  copy  thereof    lb. 

Proof  of  registration  of  judgment  as  mortgage,]  Three 
links  of  evidence  are  necessary  to  prove  a  judgment  mortgage 
under  the  18  &  14  Vict,  c  29,  s.  6?  viz.— first,  the  judgment, 
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second,  the  affidavit  filed  in  the  court  In  whioh  the  judgment 
Is  entered ;  and  third,  the  doe  registration  of  such  affidavit  in 
the  office  for  registering  deeds  and  wills  in  Ireland.  Duncan 
f.  Brad^  12  Ir.  C.  L.  Rep.  171. 

Semble,  the  proper  evidence  of  the  affidavit  is  an  examined 
or  attested  copy,  or  a  copy  signed  and  certified  as  a  true  copy 
by  the  officer  to  whom  the  original  is  entrusted.    lb. 

Quart,  whether  a  copy  of  the  registered  affidavit  given  by 
the  Assistant-Registrar  of  the  office  tor  registering  deeds  and 
wills,  can  be  produced  as  evidence  of  the  registered  affidavit 
without  two  days'  previous  notice  pursuant  to  the  2  &  8  W. 
4,  o.  87,  a  87.    lb. 

A  release  to  uses  for  the  purpose  of  barring  an  entail  was 
alleged  to  be  lost.  At  the  trial  it  was  proved  that  search  was 
made  for  it  among  the  papers  of  the  releasee  to  uses  in  the 
possession  of  his  solicitor  and  executor,  and  also  among  the 
papers  of  the  releasor  in  the  possession  of  his  executrix.  Held, 
that  the  search  was  sufficient  to  establish  the  presumption 
that  the  deed  was  lost,  and  that  a  memorial  of  the  deed  was 
properly  received  as  secondary  evidence.  Moriarty  v  Grey, 
12  Ir.  &  L.  Rep.  129. 

In  action  of  quart  impedit]  In  an  action  of  quart  impedit 
the  memorial  of  a  deed  registered  after  action  brought  is  in* 
admissible  to  support  an  issue  whether  the  said  deed  was  duly 
registered  on  a  given  date,  which  issue  has  been  joined  upon 
a  plea  pleaded  in  bar  of  the  action  generally.  WkaUey  v. 
Lord  Maeeareene,  7  Ir.  Jut.  N.  S.  278. 

Secondary  evidence.]  A  document  more  than  thirty  years 
old,  purporting  to  be  a  copy  of  a  lost  instrument,  and  ooming 
out  of  the  proper  custody,  is  not  made  evidence  by  an  indorse- 
ment in  the  handwriting  of  the  deceased  family  solicitor  of 
the  person  claiming  under  the  lost  instrument,  that  he  has 
compared  the  copy  with  the  instrument,  and  knows  the  hand- 
writing of  the  witnesses  to  the  original,  and  of  one  of  the  par- 
ties to  be  genuine.  Ktrin  v  Davorm,  12  Ir.  Gh.  Rep.  362. 
— ¥— 
EXECUTOR  AND  ADMINISTRATOR. 

Power  and  liability  of]  A.  being  tenant  for  life,  with  re- 
mainder to  B.  for  life,  of  certain  estates,  by  his  will  empowered 
his  executors  "  to  pay  and  satisfy  any  debts  owing  or  claimed 
to  be  owing  by  or  from  the  testator  or  his  estate,  and  any  lia- 
bility to  which  he  or  his  estate  ought  to  be  subject,  and  to 
accept  any  composition,  or  any  security,  real  or  personal,  for 
any  debt  or  debts  owing  to  him  or  his  estates,  and  to  allow 
such  time  for  the  neyment  of  any  such  debts,  or  composition 
for  a  debt,  either  with  or  without  taking  security  for  the  same, 
as  should  be  reasonable,  and  also  to  compromise  and  com- 
pound, or  submit  to  arbitration  and  settle,  all  debts,  accounts, 
transactions,  matters,  and  things  whioh  should  be  owing  from 
or  to  him  or  his  estate,  or  be  dependant  or  otherwise  between 
the  testator  or  his  executors  ana  any  other  person  or  persons, 
and  generally  to  act  in  relation  to  the  premises  in  such  man- 
ner as  they  should  think  expedient,  without  being  liable  for 
any  loss  whioh  might  be  occasioned  thereby.*  The  executors 
of  A.  sold  arrears  of  rent,  amounting  to  45,0001,  to  &,  the 
incoming  tenant  for  life  of  the  estate,  for  20,000*  Held,  that 
under  the  above  clause  the  executors  were  not  empowered  to 
sell  arrears  of  rent  Alexander  r.  Alexander,  7  Ir.  Jur.  N.  S , 
89,  overruling  the  decision  in  the  Rolls,  12  Ir.  Ch.  Rep.  1. 

That  under  the  circumstances  they  had  not  exercised  pro- 
per deliberation,  nor  made  sufficient  investigation  into  the 
condition  of  the  estate.    lb. 

That  they  were  doubly  bound  to  have  exercised  caution  in 
the  sale,  from  the  fact  of  the  legatees  of  the  arrears  being 
minors  and  wards  of  court.    lb. 

And  thai  as  all  the  arrears  were  collected  by  one  of  the  ex- 
ecutors who  had  been  appointed  agent  to  K,  the  only  measure 
of  the  executors'  liability  was  the  difference  between  the 
amount  actually  collected  and  the  price  at  which  the  arrears 
had  been  sold.    lb. 

If  an  executrix  of  an  attorney  set  up  a  lien  for  costs  on 
deeds  entrusted  to  her  husband,  she  makes  herself  bailee  of 
the  deeds,  and  liable  for  their  conversion.  Lloyd  v.  SadNer, 
7.  Ir.  Jur.  N.  S.  15. 

Legacy  to  executor*.']  The  testator  by  hit  will,  after  certain 
legacies  to  charities,  gave  to  three  persons  whom  he  appointed 
his  executors,  nineteen  guineas  each,  and  then  "  gave  and  be- 
queathed the  whole  of  his  estate  and  effects  whatsoever  abso- 
lutely N  to  them,  their  executors  and  administrators,  charging 
so  much  thereof  as  should  consist  of  long  annuities  with  the 
gifts  therein  mentioned,  and  his  other  stocks  and  funds  at 


three  per  cent  reduced  annuities  with  certain  other  payments, 
with  directions  for  accumulations  in  certain  cases,  with  power 


to  the  executors  to  select  and  vary  the  investments.  And  his 
will  contained  a  clause  indemnifying  the  executors  against 
any  loss  to  be  sustained  by  his  estate  otherwise  than  from 
their  own  wilful  default ;  and  lastly,  that  they  should  be  at 
liberty  to  reimburse  themselves  all  costs  and  charges  out  of 
the  estate  or  any  part  of  it  The  M.  R.  held  that  the  execu- 
tors did  not  take  the  residue  beneficially,  but  only  as  trustees 
for  the  next  of  kin  —and  on  appeal  their  lordships  affirmed 
bis  Honor's  decision.  SaUmareh  v.  Barrett  7  Ir.  Jur.. 
N.  S„  187. 

Lord  Justice  Turner,  without  reference  to  the  statute  1 1 G.  4> 
and  1  W.  4,  c  40,  but  on  the  ground  of  the  previous  gifts  to  that 
charities  and  to  the  executors,  on  the  ground  of  the  gift  to 
the  executors  being  in  ioint  tenancy,  and  of  the  indemnity 
clause  to  the  trustees  themselves,  thought  that  the  executors 
were  merely  trustees  for  the  next  of  kin,  and  that  the  gift  in 
the  will  was  not  beneficially  to  them.  Lord  Justice  Knight 
Bruce,  however,  thinking  that  the  executors  were  residuary 
legatees  for  their  own  benefit  absolutely.    lb. 

Executort  de  eon  tort  ]  Where  the  rightful  administrator 
sues  an  executor,  de  eon  tort,  In  an  action  of  trover,  it  is  com- 
petent to  the  latter  to  give  evidence  of  lawful  payments  in 
mitigation  of  damages.  JPCarthy  v.  Donovan,  7  it.  Jur.  N.  &, 
14o* 

■  ♦ 
EXTINGUISHMENT  OF  RIGHT  OF  ACTION. 
To  an  action  brought  by  surviving  partners  against  defen- 
dant for  a  debt  alleged  to  be  due  to  the  firm,  the  defendant 
E leaded  that  he  had  been  tenant  to  the  deceased  partner  of  a 
ouse  in  whioh  he  bad  an  interest;  and  that  pursuant  to  an 
agreement  between  himself  and  said  deceased  partner,  he  had 
surrendered  the  said  house  In  satisfaction  and  discharge  of  the 
debt  in  question.  There  was  no  allegation  that  the  plaintiffs 
were  parties  to  said  agreement  Held  to  be  a  good  defence, 
because  the  effect  of  the  agreement  having  been  to  suspend 
the  right  of  action  during  the  life  of  the  deceased  partner, 
that  could  not  revive  upon  his  decease,  but  was  altogether 
extinguished.    Crowe  v.  Lytagkt,  .12  Ir.  C  I*  Rep.  481. 

— ♦ 

FEE-FARM  GRANT. 
Covenant  in.]  Action  by  the  plaintiff,  assignee  of  R.  G., 
for  arrears  of  a  fee-farm  rent,  reserved  by  an  indenture  of 
grant  and  demise,  granted  by  R.  G.  to  the  defendant  De- 
fence—that  by  said  indenture,  the  said  R.  G.  did  for  himself. 
his  heirs,  and  assigns,  covenant,  eYo.  with  the  defendant  that 
he,  the  said  R.  G.,  his  heirs  and  assigns,  would  allow  out  of 
the  rent  by  said  indenture  reserved  or  otherwise,  the  price  of 
slates  and  timber  for  the  roofing  of  one  suitable  dwelling- 
house,  and  offices  and  entrance-lodge,  if  same  should  be 
erected  by  defendant  on  the  lands  of  G.,  In  said  indenture 
mentioned,  within  seven  years  from  the  date  of  said  inden- 
ture, but  not  otherwise ;  such  dwelling  house  and  offices  to 
be  erected  by  defendant,  his  heirs  or  assigns,  in  a  permanent 
and  substantial  manner.  Averment— that  before  the  accru- 
ing of  the  said  rent,  defendant  purchased  slates  and  timber, 
for  the  roofing  of  one  suitable  dwelling  house  and  offices,  and 
entrance-lodge,  and  did  erect  such  suitable  dwelling-house  in 
a  permanent  and  substantial  manner  on  said  lands,  within 
seven  years  from  the  date  aforesaid,  and  used  said  slates  and 
timber  in  the  roofing  of  same ;  the  price  of  which  slates  and 
timber  amounted  to  the  snm  of  £206  2a  lid,  that  at  the 
time  when  plaintiff  became  entitled,  plaintiff  had  notice  of 
said  covenant  in  said  indenture  contained;  and  that  defend- 
ant had  erected  said  house  and  offices  in  manner  aforesaid; 
that  said  sum  of  £206  2s.  lid ,  was,  at  the  commencement  of 
the  suit,  and  still  was  doe  to  the  defendant,  and  that  same 
exceeded  the  rent  due  by  defendant  under  said  indenture,  and 
that  defendant  was  entitled  to  be  allowed,  as  against  said 
rent,  so  much  of  said  sum  as  would  discharge  same. 

Held,  upon  demurrer,  by  O'Brien  and  fitsgerald,  J.J.,  that 
this  defence  was  an  answer  to  the  action,  the  oovenant  on  the 
part  of  R.  G  being  a  stipulation  regulating  the  mode  of  pay- 
ment of  the  fee-farm  rent,  whioh  attached  to  the  fee-farm 
rent  in  its  inception,  and  whioh  was  binding  not  only  upon 
R.  G.,  but  upon  plaintiff  as  his  assignee,  and  of  whioh  the  de- 
fendant was  entitled  to  take  advantage. 

AssMs,  by  O'Brien  and  Fitsgerald,  J.J.,  that  under  the  If 
&  18  Vkt,  c  105,  end  14  «s  H  Vict.,  o.  «*  i 
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the  plaintiff,  at  assignee  of  R.  6.  the  grantor,  took  the  rent 
with  all  the  remedies  which  R.  G.  as  grantor  was  entitled  to 
for  its  recovery,  so  he  took  it  subject  to  the  same  conditions 
and  to  all  defences  to  which  R.  G.,  as  grantor,  was  subject. 

But,  by  Lefroy,  C.  J.  and  Hayes,  J.,  that  this  defence  was 
bad;  the  covenant  on  the  part  of  R.  G.  being  merely  a  per- 
sonal covenant,  and  binding  only  on  R.  G.  and  his  representa- 
tives. 

By  Lefroy,  G.  J.  and  Hayes,  J.,  although  the  12  &  18 
Vict ,  o.  105,  gives  the  assignee  of  a  fee-farm  rent,  as  against 
the  grantee  of  the  land,  the  same  remedies  for  the  recovery 
of  the  fee-farm  rent,  which  the  assignee  of  a  reversion  has  for 
the  recovery  of  rent  reserved  on  a  lease,  yet  it  does  not  con- 
fer on  the  grantee  of  the  land,  as  against  the  assignee  of  the 
fee-farm  rent,  the  like  remedy,  which  by  the  32  Hen.  8,  c 
34  (Eng.)  and  the  10  Car..  1,  sees.  2,  c  4  (Ir)  was  expressly 
given  to  the  lessee  as  against  the  assignee  of  the  reversion. 
Butler  t.  Archer,  12  Ir.  GLR.,  104. 


FELONY. 
Effect  o/  pUa  of  conviction  for  felony."]  A  right  of  action 
for  damages  is  not.  forfeited  to  the  Crown  upon  a  conviction 
for  felony;  but  a  right  of  action,  in  respect  of  money  had  and 
received,  money  paid,  and  upon  an  account  stated  is  forfeited. 
Plea  to  the  money  count*  that  the  plaintiff  had  been  con- 
victed of  felony,  and  sentenced  to  six  yean'  penal  servitude; 
and  that  the  several  causes  of  action  arose  after  the  plaintiff 
was  convicted,  and  before  he  had  reduced  the  punishment  to 
which  he  was  adjudged;  and  that  by  reason  of  the  conviction 
the  said  moneys  ana  rights  of  action  for  recovery  thereof  be- 
came forfeited  to  the  Crown,  and  had  not  since  been  restored. 

Replication,  that  the  felony  was  not  punishable  with  death; 
and  that  before  action  and  after  sentence  the  Lords  Justices  had 
commuted  the  sentence  and  punishment;  and  that  the  plain- 
tiff had  endured  the  full  term  of  the  commuted  punishment. 
Held,  no  answer  to  the  defence.  The  5  Q.  4,  c,  8l,~s.  26, 
enables  a  felon  who  has  obtained  a  remission  of  sentence  to 
maintain  an  action  in  respect  only  of  property  to  which  he 
has  acquired  a  title  after  conviction.  Fleming  v.  Smithy  12 
Ir.  C.  L  Rep.  404;  and  7  Ir.  Jur.  N.  S.,  84. 

Queer*  whether  that  section  applies  to  a  home  convict  whose 
sentence  has  beeu  commuted  by  the  Lords  Justices?    lb. 

♦ 

FRANCHISE. 
I.  Electoral  Fbahobisb. 

Conacre  letting,  effect  of.  ]  Held,  that  a  letting  in  con-acre 
is  not  such  a  parting  with  the  occupation  of  land  as  will  de- 
prive the  owner  of  his  franchise,  (chssentiente,  Hayes,  J.) 
M'Keown,  appellant;  Bradford,  respondent,  7  Ir.  Jur.  N.  S., 
175. 

Residence  within  seven  miles  of  borough.]  Where  a  person  s 
dwelling-house  in  which  he  actually  lives  is  more  than  seven 
miles  from  a  borough,  but  an  angle  of  a  field  attached  to  the 
dwelling-house  is  within  the  seven  miles,  the  person  is  not  en- 
tilled  to  have  his  name  retained  on  the  list  ef  freemen  for  the 
borough,  as  entitled  to  vote  for  a  Member  of  Parliament  for 
the  borough.  M'Cafferty,  appellant;  Leckey,  respondent,  7  Ir. 
Jur.N.S.,  187. 

Residence  in  case  of  Free  Burgess  of  New  Boss,]  A  Free 
Burgess  of  New  Ross,  admitted  before  the  passing  of  the  Re- 
form Act,  is  a  person  '•  now  by  law  entitled  to  vote  *  within 
a  9  of  the  Reform  Act,  2nd  &  3rd  Wm.  4,  c  88,  and  comes, 
therefore,  within  the  provisions  of  that  section,  and  of  section 
14  of  stat.  13  and  14  Vict.  o.  69,  as  to  residence.  Howlett, 
appellant;  Tottenham,  respondent,  7  Ir.  Jur.  N.  &  411. 

The  case  of  Tottenham,  appellant ;  Meadows,  respondent,  2 
Ir.  C   L.,  572,  and  6  Ir.  Jur.  127,  distinguished.    lb. 

Freedom  by  grandbirth.]  The  grandsons  of  freemen  of  the 
City  of  Dublin,  in  the  maternal  line,  are  entitled  to  the  free- 
dom of  that  city.    Brodie%s  Case,  7  Ir.  Jur.  N.S.  40. 

Appeal— omission  of  appellants  place  of  abode  from  the  in- 
dorsement upon  the  statement  of  the  case.]  The  provision  in 
the  68th  section  of  tne  statute  13  &  14  Vict,  a  69,  requi* 
ring  the  Assistant  Barrister  to  endorse  upon  every  statement 
of  a  case  the  place  of  abode  of  the  appellant  and  respondent 
in  the  appeal,  is  directory  only,  and  not  mandatory,  and 
therefore  Held  that  the  court  will  entertain  an  appeal  not- 
withstanding the  omission  of  the  place  of  abode  from  the  in- 
dorsement upon  the  statement  of  the  case.  WKeown,  appel- 
lant, Bradford,  respondent,  7  Ir.  Jur.  N.S.  109. 


Wanklyn  ▼.  WooUett,  4  C.  B.  86,  considered  and  distin- 
guished*   lb. 

II.  Municipal  FaaKOHiss. 

A  person  claiming  to  be  enrolled  as  a  burgess  under  section 
80  of  tbe<8  &  4  Vict,  c  108,  sec  80,  most  be  possessed  of 
the  several  qualifications  required  by  that  section  upon  the 
31st  of  August  in  each  year.  Where,  therefore  a  person,  al- 
though possessed  of  {he  other  qualifications,  did  not  attain 
his  full  age  of  twenty-one  years  until  the  31st  of  the  following 
October.  Held,  that  he  was  not  entitled  to  be  enrolled  as  a 
burgess.     The  Queen  v.  MCarthg,  12  Ir.  C.  L.  R.  61. 

The  occupation  ot  '*  a  store  and  coal  yard,"  of  the  yearly 
value  of  not  less  than  104  is  a  sufficient  qualification*  to  en- 
title a  person  to  be  enrolled  a  burgess  of  a  borough,  under  the 
Irish  Municipal  Corporation  Act  (3  &  4  Vict,  c  106,  s.  80.) 
The  Queen  v   McCarthy,  12  Ir.  C.  L.  R,  79. 

R.  claimed  to  be  enrolled  under  the  8  &  4  Vict,  c.  108,  a 
30,  as  a  burgess,  in  respect  of  a  public-house  and  the  premi- 
ses therewith.  It  appeared  that  the  business  was  carried  on 
under  the  name  of  the  former  proprietor,  A.  O'N.  (R.'s  mo- 
ther-in-law); that  the  declaration  for  the  purpose  of  obtaining 
a  licence  required  by  the  3  &  4  Wm.  4,  c.  66,  a  13,  was  made 
by  A-  O.  N.,  and  the  licence  granted  in  her  name;  and  that 
the  certificate  upon  the  reuewal  of  the  licence  under  the  17 
&  18  Vict,  c  89  was  given  to  her.  R.  swore  positively 
(which  was  not  contradicted)  that  he  was  in  the  sole  occupa- 
tion of  the  house  and  premises  since  1856 ;  and  that  A.  O.  N. 
had  no  interest  whatever  in  them.  Held,  that  R.  was  enti- 
tled to  be  enrolled  as  a  burgess,  the  court  being  satisfied  that 
he  was  in  the  sole  occupation  of  the  house  and  premises,  and 
that  as  he  had  complied  with  the  requisitions  of  the  <8  &  4 
Vict,  c  108,  his  right  to  be  so  enrolled  was  not  prejudiced 
by  the  declaration  made  by  A-  O'N.,  in  compliance  with  the 
Excise  Laws.  (Fitzgerald,  J.,  dubitante.)  The  Queen  v.  McCar- 
thy, 12  lr.  C.  L.  R.,  67. 

Per  Lefroy.  C.J. — The  principle  of  law  is  that  the  party 
whose  name  appears  upon  the  burgess  roll,  previously  to  the 
revision,  has  &  prima  facie  right  to  have  it  retained  thereon  ; 
and  it  lies  upon  the  party  who  disputes  thAt  prima  facie  right 
to  make  out  such  a  case  as  will  displace  it    lb. 

Observations  upon  the  policy  of  the  Excise  Laws.    lb. 
♦ 
GRAND  JURY  LAW. 

Illegality  of  presentments  —Repreientments  for  arrears.]  A 
very  large  amount  of  county  cess  was  in  arrear  in  several  of 
the  baronies  of  the  County  Mayo,  and  many  of  the  former 
collectors  had  left  this  country.  The  grand  jury,  at  the 
Spring  Assizes,  1861,  represented  a  portion  of  those  arrears 
upon  the  county  at  large,  other  portions  upon  every  barony : 
all  these  represeutments  were  entitled,  "  pursuant  to  7  Will. 
'4,  c.  2,  sec  15,"  and  the  respective  sums  were  presented  to 
be  levied  by  twenty  instalments.  The  grand  jury  also  pre- 
sented the  sum  of  5001  to  be  paid  to  Mr.  D.,  the  solicitor  to 
the  Grand  Jury,  on  account  of  the  expenses  of  soliciting  a 
private  Act  of  Parliament  iu  relation  to  those  arrears  of  cess; 
this  presentment  was  entitled,  "  pursuant  to  6  &  7  WilL  4, 
cap.  116.**  No  objection  was  made  to  the  above  presentments 
at  the  Spring  Assizes,  1861,  and  they  were  duly  fiated  by  the 
judge.  On  the  12th  of  June,  in  the  same  year,  a  conditional 
order  for  a  writ  of  certiorari  was  applied  for,  and  obtained  by 
a  cess-payer  of  the  County  Mayo,  to  quash  the  above  present- 
ments upon  the  grounds  of  their  illegality,  and  of  the  absence 
of  jurisdiction  in  the  grand  jury.  Upon  motion  to  make 
absolute  the  conditional  order,  held,  that  all  the  above  pre- 
sentments were  illegal,  and  bad  prima  facia.  Jn  re  the 
County  Mayo  Presentments,  1861,  7  Ir.  Jur.,  N.S.,  96. 

That  they  all  were  wrongly  entitled,  nor  was  the  error  a 
technical  one,  as  the  provisions  of  neither  the  6  &  7  Will.  4, 
c  116,  s.  145,  nor  of  the  19  &  20  Via,  a  68,  s.  6,  bad  been 
complied  with.    lb. 

That  the  representments  of  arrears  of  county  cess  should 
have  been  made  under  the  19  &  20  Vic^  c  68,  a  6.    lb. 

(Per  O'Brien,  J.)  That  the  operation  of  that  section  is  not 
limited  to  those  counties  only  in  which  the  general  valuation 
has  been  completed.    lb. 

That  arrears  of  county  cess  cannot  be  represented  by  in- 
stalments: nor  can  the  arrears  of  one  barony  be  represented 
.upon  the  county  at  large,  or  upon  any  other  barony,    lb. 

That  a  presentment  for  costs  can  be  made  only  after  taxa- 
tion, under  the  16  &  17  Vic.,  c  186,  a  6.    To. 

That  the  granting  of  the  writ  of  certiorari  it  not  of  right, 


428    Guardian  j-  Ward.]    LAW  AND  EQUITY  INDEX.    \_Hu»band »  Wife. 


but  is  within  the  discretion  of  the  court,  when  satisfied  that 
there  are  strong  grounds  for  its  issue.    lb. 

That  although  the  court  refuses  to  go  behind  a  present- 
ment to  see  whether  it  has  been  properly  obtained,  yet  it  will 
grant  a  certiorari  when  there  is  prima  fids  error  on  the  face 
of  it,  and  in  the  very  source  from  which  all  presentments 
derive  their  efficacy.    lb. 

That  although,  in  the  case  of  an  individual,  his  not  object- 
ing at  the  assizes,  or  his  subsequent  laches,  will  be  construed 
most  strongly  against  him,  yet  that  the  court  will  overlook 
delay,  where  the  objection  to  the  presentment  is  not  one  which 
could  have  been  rectified  by  the  judge  of  assise,  or  where  the 
applicant  for  a  writ  of  certiorari  complains  of  an  injury  in- 
flicted upon  the  public    lb. 

Malicious  burning. — Proceeding  u%  cases  of  compensation 
under  the  Dublin  Improvement  Act.']  The  town  council  of 
Dublin  has  no  jurisdiction  to  investigate  cases  of  malicious 
injury,  except  in  presence  of  a  judge  of  the  Queen's  Bench. 
Be  Kirby,  7  Ir.  Jur.,  N.  S.,  898. 

In  case  of  the  rejection,  by  the  town  council,  acting  with 
the  assistance  of  a  judge,  of  an  application  for  compensation, 
the  applicant  cannot  have  the  decision  reviewed,  but,  in  case 
the  application  is  allowed,  any  of  the  rate-payers  may  tra- 
verse the  presentment  which  shall  be  made.  lb. 
♦ 
GUARDIAN  AND  WARD. 

Fiduciary  position  of  guardian.]  The  lands  of  CL  were  held 
for  a  term  of  years  under  B.  B.  C's  proposal  in  writing  accepted 
by  M.  C,  at  a  yearly  rent  of  54/.  7s.  8<£,  subsequently,  how- 
ever, reduced  to  MSI.  12s.  By  a  deed  of  conveyance  from  the 
Commissioners  of  the  Incumbered  Estates  Court  the  landlord's, 
interest  under  this  proposal  was  granted  to  A.  6.  C.  **  subject 
to  the  several  tenancies  specified  in  the  third  schedule  an- 
nexed'* thereto.  In  this  schedule  the  tenure  was  represented 
as  being  "  B.  B.  C's  proposal  aooepted  by  M.  C.  dated  Dec 
26th,  1887,  for  900  years,"  and  the  rent 'column  stated  the 
rent  to  be  SSL  12s.  per  annum.  At  and  before  the  time  of 
this  conveyance  A.  G.  a  held  also  the  tenant's  interest  in 
these  lands,  managing  it  as  guardian  and  trustee  for  the  in- 
fant children  of  ft  B.  C.  Creagh  v.  Creagh,  7  Ir.  Jur., 
N.  S.,  406.  ^ 

Held  that  the  proposal  of  Dee.  26th,  1837,  was  not  so  in- 
corporated in  the  deed  of  conveyance  as  to  make  the  rent  of 
54£  7s.  8d  reserved  by  it  necessarily  the  rent  payable.    lb. 

Held  also,  that  even  if  this  were  net  so,  considering  the 
fiduciary  character  of  A.  G.  C,  and  the  fact  of  his  having  been 
a  party  to  all  the  proceedings  in  the  Incumbered  Estates 
Court,  he  was  barred  from  claiming  the  original  rent  of  54/. 
7s.  Sd\  from  the  infants  who  had  been  under  his  guardian- 
ship,   lb. 

» 
HABEAS  CORPUS. 

In  case  of  an  insolvent  committed  under  a  remand.']  Where 
the  warrant  for  commitment  of  an  insolvent  debtor,  who  was 
admitted  to  bail  previous  to  the  hearing,  but  had  been  in  cus- 
tody nnder  a  ca.  so.  issued  by  the  creditor  who  opposed  his 
disoharge,  was  silent  on  the  causes  for  which  it  was  awarded 
—Held,  that  a  writ  of  habeas  corpus  did  not  lie.  lie  John 
Paul,  7  Ir.  Jur.,  N.  S.  152. 

Jurisdiction  of  judge  to  grant  habeas  corpus  in  vacation  re- 
tamable  before  himself.]  A.  was  arrested  in  Dublin,  under  a 
civil  bill  decree  of  the  Recorder  of  Dublin,  by  two  special 
bailiffs  of  the  plaintiff  in  the  decree.  He  was  then  taken,  at 
bis  request,  and  with  the  acquiescence  of  the  plaintiff,  and  in 
company  of  the  bailiffs  to  Kingstown,  to  look  for  a  friend 
to  assist  him  in  a  compromise  of  the  debt  Held,  that  a  judge 
of  the  Queen's  Bench  has,  in  vacation,  jurisdiction  to  order  a 
writ  of  habeas  corpus  at  common  law,  returnable  immedi- 
ately before  himself.  In  the  Matter  of  Henry  Everard,  7  Ir. 
Jur.,  N.  S.,  846. 

Held  also,  that  this  was  a  voluntary  escape  on  the  part  of 
the  bailiffs,  and  that  further  custody  was  illegal,  and  there 
could  be  no  re-oapture*    lb. 

AmIstfamt. 

♦      ' 
HUSBAND  AND  WIFE. 

Marriage  validity  of]  A.  being  seised  in  fee  of  the  lauds 
of  R.,  was  privately  married  to  B.  in  the  year  1823,  by  a  de- 
graded Presbyterian  minister.  The  guardians  of  C,  a  minor 
and  ward  of  Chancery,  presented  a  petition  praying  that  it 


might  be  referred  to  a  Master  to  inquire  whether  the  purchase 
of  the  R.  estate  would  benefit  the  minor.  The  Master  reported 
in  the  affirmative,  and,  under  the  Lord  Chancellor's  directions, 
a  private  Act  of  Parliament  was  obtained  to  enable  the  guar* 
dians  of  C  to  carry  out  an  agreement  for  the  sale  of  R-,  en- 
tered into  with  A.  The  conveyance  of  R.  to  C  was  subse- 
quently executed  by  those  persons,  who  were  found  by  the 
Masters  report  to  be  the  proper  and  necessary  parties  thereto. 
A.  having  died,  B.  claimed  dower  out  of  the  lands  of  R.  Held, 
that  the  marriage  of  A.  and  B.,  which  was  void  in  its  incep- 
tion, was  validated  by  the  5  &  6  Vict  c.  118.  CorryY.Lord 
Cremorne,  7  Ir.  Jur.,  N.S.,  21,  and  12  Ir.  Ch.  Rep.  186. 

That  the  purchase  of  the  lands  of  R.  by  C.  was  "an  act 
done  under  the  authority  of  a  court,"  within  the  ■"— «"«g  of 
section  8  of  the  5  &  6  Vict,  o  118,  and  consequently  Bw's 
claim  to  dower  was  barred.    lb. 

A  marriage  oelebrated  by  a  Roman  Catholic  priest  between 
a  Roman  Catholic  and  a  Protestant,  who  it  was  sworn  repre- 
sented himself  at  the  time  as  a  Roman  Catholic,  but  who  had 
always  before  been  a  member  of  the  Established  Church,  and 
within  the  previous  twelve  months  attended  its  services,  Held, 
void  under  the  19th  Geo.  2,  c.  19.  Gibbons  v.  Gibbous,  7  Ir. 
Jur.,  N.  S.,  68. 

Upon  the  trial  of  an  issue  whether  or  not  goods  had  been 
supplied  to  the  defendant's  wife,  evidence  was  riven  of  the 
fact  of  a  Scotch  marriage,  and  conflicting  professional  evi- 
dence upon  the  Scotch  law  of  marriage.  Held,  that  the 
judge  was  right  in  leaving  the  entire  question  as  a  question  of 
fact  to  the  jury,  and  that  he  ought  not  to  have  decided  the 
law  of  Scotland  in  those  respects  in  which  the  professional 
witnesses  differed;  nor  to  have  applied  it  to  the  foots  of  the 
case  in  those  respects  in  which  they  agreed  so  as  to  give  the 
jury  a  direction.   ThehoaU  v.  Yeherton,  7  Ir.  Jur.,  N.  S.,  847. 

Upon  the  question  of  the  validity  of  an  Irish  marriage  which 
again  depended  upon  the  question  of  the  defendant's  religion, 
during  the  twelve  months  immediately  preceding  its  celebration, 
it  was  proved  that  the  defendant  was  born  and  brought  up  a 
Protestant.  Held,  per  Monahan,  C.  J.,  that  occasional  atten- 
dances at  places  of  Roman  Catholic  worship,  and  statements 
respecting  his  own  religious  belief  made  by  him  in  private 
conversations,  the  whole  of  which  occurred  within  the  twelve 
months,  together  with  the  representations  of  himself  given  by 
him  to  the  officiating  priest,  at  the  time  of  the  ceremony, 
were  evidence  from  which  a  jury  might  infer  that  he  had 
been  a  Roman  Catholic  throughout  the  twelve  months.    /&. 

And,  per  Keogh  and  Christian,  JJ.,  that  the  above  consti- 
tuted no  evidence  to  go  to  a  jury,  and  that  the  judge  ought 
to  have  directed  them  that  the  defendant  had  not  oeased  to 
be  a  Protestant    lb. 

The  19  Geo.  2,  c.  18,  in  common  with  the  penal  code  ge- 
nerally, regarded  men  theologically  as  well  as  politically,  and 
by  the  designation  Protestant  meant  a  person  who  aid  not 
believe  in  the  doctrines  of  the  Roman  Catholio  religion.-- Per 
Monahan,  C  J.    lb. 

The  19  Geo.  2,  c  18,  in  common  with  the  penal  code  ge- 
nerally, regarded  men  politically  and  not  theologically,  and 
by  the  designation  Protestant  meant  a  legal  Protestant  or  one 
born  and  brought  up  a  Protestant,  or  who,  having  been  born 
and  brought  up  a  Roman  Catholic,  had  filed  a  certificate  of 
conformity,  and  by  the  description  of  one  "  who  hath  professed 
himself  to  be  a  Protestant,1*  it  meant  a  Roman  Catholic  who 
had  not  filed  a  certificate  of  conformity,  but  by  some  open 
and  unequivocal  religious  act  had  demonstrated  his  non-ad- 
herenoe  to  the  tenets  of  the  Roman  Catholic  Church. — Per 
Keogh  and  Christian,  J  J.    lb. 

The  jury  returned  as  their  verdict  that  they  found  a  valid 
marriage  had  taken  place  in  Sootland  between  the  defendant 
and  his  alleged  wife,  and  that  they  also  found  a  valid  marriage 
had  been  oelebrated  between  the  same  parties  in  Ireland,  and 
the  judge  entered  these  findings  upon  the  record.  Held,  per 
Monahan,  C.  J.,  that  in  the  event  of  all  the  exceptions  which 
related  to  the  former  of  these  marriages  being  overruled,  and 
any  of  the  rest  allowed,  the  plaintiff  would  be  entitled  to  re- 
tain his  verdict    lb. 

And,  per  Christian,  J.,  that  the  judge  ought  not  to  have 
inserted  these  findings  upon  the  record,  and  that  the  court, 
ignoring  their  existence  upon  the  argument  of  the  bill  of  ex- 
ceptions, was  bound  to  award  a  venire  de  novo  in  the  event  of 
any  of  the  exceptions  being  allowed.    /&• 

Acquiescence  by  unfe,  when  dis-covert,  in  breach  of  trust] 
The  trustee  of  property  settled  to  the  separate  use  of  a  mar- 
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tied  woman  without  power  of  anticipation,  at  her  urgent  re- 
quest and  with  her  knowledge  applied  portion  of  the  trust 
rands  to  the  benefit  of  her  husband.  When  dis-covert,  she 
received  for  many  years,  without  demur,  the  reduced  income 
arising  from  the  residue  of  the  trust  funds.  Held,  that  by 
■uch  subsequent  acquiescence  she  had  condoned  the  breach  of 
trust.     Rutherford  v.  Maeiere,  7  Ir.  Jur.,  N.  S.,  210. 

Right  of  wife  over  property  settled  to  her  separate  sue.]  A 
married  woman  can  dispose  of  freehold  settled  to  her  separate 
use  as  if  she  were  nfeme  sole  (dissentiente  the  Lord  Chancel- 
lor).    Adams  v.  Oamble,  12  Ir.  Ch.  Rep.  102. 

Liability  of  husband  for  necessaries  supplied  to  wife]  A 
husband,  without  misconduct  on  the  part  of  bis  wife,  refused 
to  receive  her  into  his  house.  Held,  that  assumpsit  might  be 
maintained  against  him  for  money  averred  to  have  been  lent 
to  his  wife  at  his  request,  and  for  money  averred  to  have  been 
paid  for  her  necessary  support  and  clothing  at  his  request,  it 
being  proved  that  the  money  so  lent  and  paid  was  actually 
expended  for  and  in  the  purchase  of  necessaries  for  the  wife. 
Johnston  t.  Manning,  12  Ir.  C  L.  Rep.  148. 


ILLEGALITY. 
Effect  of  acquiescence  •*.]  Election  for  town  commissioners 
under  17  &  18  Viet  o.  103.  Thirty-one  females  voted;  ten 
for  the  relator  and  twenty  for  the  defendant  Other  votes 
objected  to.  A  rule  nisi  for  an  information  in  the  nature  oi 
tquo  warrasUo  had  been  obtained,  on  the  grounds  that  the 
election  was  irregular,  illegal,  and  void;  ana  that  the  relator 
had  a  greater  number  of  legal  votes  than  the  defendant.  As 
the  poll  stood,  the  latter  had  a  majority  of  votes.  On  showing 
cause,  held,  that  acquiescence  in  any  illegality  cannot  confer 
a  right  not  allowed  by  law.  The  Queen  v.  Mayne,  7  Ir.  Jur., 
K.  &,  201. 

♦  ■ 
INCUMBERED  ESTATES  COURT. 
Jurisdiction  of."]  In  1858  the  lands  of  L.  were  conveyed 
by  the  Incumbered  Estates  Court  to  a  purchaser,  subject  to 
a  certain  outstanding  freehold  lease,  the  interest  in  which  was 
vested  in  M.  for  life,  remainder  to  F.,  the  plaintiff.  The  un- 
der-tenants of  said  lands  having  refused  to  attorn  to  the  pur- 
chaser, an  absolute  order  was  made  by  the  court  to  put  the 
purchaser  in  actual  possession  of  the  said  lands,  so  as  to  ex- 
tinguish the  said  lease.  Held,  that  whatever  otherwise  might 
have  been  the  effect  of  the  order  of  the  Incumbered  Estates 
Court,  it  had  no  power,  under  section  29  of  the  Incumbered 
Estates  Court  Act,  to  divest  or  extinguish  an  estate  created 
by  a  lease,  subject  to  which  the  lands  were  conveyed  to  the 
purchaser,  and  that  accordingly,  notwithstanding  the  terms 
of  the  order,  the  lease  was  stwin  force.  Fitxpairick  v.  Hughes, 
12  Ir.  a  L.  Rep.  488. 

INCUMBERED  ESTATES  COURT  CONVEYANCE,  see 

COMPBK&ATION,  GUABPIAN  AND  WARD. 

*— 

INFANT. 

Confirmation  of  lease  made  by  infant]  A.,  while  an  infant, 
piade  a  lease  to  B.  Subsequently,  and  while  A.  continued  an 
infant,  a  demand  of  possession  was  made,  and  an  ejectment 
brought,  by  A.  by  C,  his  next  friend.  Before  the  trial  of  the 
ejectment  A.  attained  his  age  of  21  years,  and  made  a  lease 
oi  the  lands  to  C  Subsequently,  and  still  before  the  trial, 
A  received  rent  from  B.,  and  executed  a  confirmation  of  his 
lease.  At  the  trial,  on  this  state  of  facts,  a  verdict  was  di- 
rected for  the  defendant,  and  the  verdict  was  upheld  by  the 
court.    Slater  v.  Trimble,  7  Ir.  Jur.,  N.  S.,  255. 

Habeas  corpus  at  instance  of  person  having  legal  right  to 
custody  of  infant']  Where  a  child  has  been  traced  to  the  ac- 
tual or  virtual  custody  of  a  person  who  lias  no  legal  right  to 
that  custody,  such  person  becomes  responsible  for  the  safe 
keeping  of  the  child ,  aud  the  court  will  issue  a  habeas  corpus 
at  the  instance  of  the  person  having  the  legal  right  to  the 
custody,  in  order  that  the  child  may  be  brought  into  court, 
or  that  it  may  be  ascertained  by  the  return  how  the  child  has 
been  disposed  of  In  re  Matthews,  an  infant,  12  Ir.  C.  L. 
Rep.  2831  ' 

♦ 
INTEREST. 

^pon  policy  of  insurance  effected  before  the  passing  of  si.  S 


§  4  Vict  c.  105.]  Sect  53  of  st.  8  &  4  Vict.  o.  105,  extends 
to  the  case  of  a  policy  of  insurance  effected  before  the  passing 
of  the  statute,  but  becoming  payable  after  its  passing;  and 
when  such  a  policy  was  sued  upon,  it  was  held  tnat  the  jury 
was  justified,  the  proper  notice  having  been  served,  in  giving 
the  plaintiff  interest  upon  the  principal  sum  secured  by  the 
policy.    Studdertv.  JelUco,  7  Ir.  Jur^N.S.,  411. 

■      ♦ 

INVESTMENT. 
Transfer  of  a  fund  settled  in  New  Three  per  Cent  Stock  to 
Bank  of  Ireland  Stock,  where  the  petitioner  was  a  widow,  en- 
titled to  the  income  for  her  life,  with  remainder  to  her  chil- 
dren, the  court  by  the  order  directing  the  petitioner  to  be 
liable  to  the  costs  of  the  petition,  and  of  the  transfer  of  the 
stock.    Ex  parte  TuffneU,  7  Ir.  Jur.,  N.  S.,  95. 


JUDGMENT. 

Scire  facias.]  G.  devised  the  lands  of  L.  to  his  daughters 
as  tenants  in  common.  Upon  his  death  in  1824,  J.  entered 
into  possession,  and  so  continued  until  his  death  in  183 1 ,  when 
his  son  J.  D.  entered  into  possession,  and  so  continued  until 
1858.  A  judgment  obtained  against  G.  in  181 1  was  revived 
by  scire  facias  in  1831  (before  J.'s  death)  against  J.,  as  oo- 
heir-at-law,  against  the  co-heiresses  and  against  terre-tenants 
of  other  lands,  but  the  lands  of  L.  were  not  mentioned  in  the 
return  to  the  scire  facias.  Held,  that  J.  D.  had  acquired  an 
estate  in  fee  in  the  lands  of  L.  by  twenty  years*  possession ; 
and  that  the  lands  were  not  affected  by  the  judgment  of  1811, 
J.  not  having  been  made  a  party  to  the  scire  facias  as  to  those 
lands.     In  re  Bodkin's  estate,  12  Ir.  Ch.  Rep  61. 

RedockeHng  ]  In  the  attorney's  affidavit,  and  the  re  dock- 
eting book,  the  attorney  redocke ting  a  judgment  undor  the  9 
G.  4,  c.  35,  was  described  as  "J.  N.  of  the  city  of  W ,"  in- 
stead of  his  registered  residence  in  Dublin.  There  was  no 
other  attorney  of  the  same  name  practising  at  the  timo. 
Held,  that  the  redooketing  was  not  vitiated  thereby,  nor  by 
the  fact  that  J.  N.  had  not  taken  out  his  licence  when  the 
judgment  was  redocketed.  Woodroffe  v.  Greene,  12  Ir.  Ch. 
Rep.  473. 

Satisfaction  of,  on  the  roU.]  Two  assignees  of  a  judgment, 
one  of  whom  was  in  an  imbecile  state  of  mind,  executed  a 
satisfaction  piece.  The  court  refused  to  allow  the  officer  to 
enter  satisfaction  of  the  judgment  on  the  roll  under  s.  143  of 
the  Common  Law  Procedure  Act,  1853.  Rule  v.  BaiUie,  12 
Ir.  C.  L.  Rep.,  App.  xlix. 

— ♦ 

JUDGMENT  MORTGAGE. 
Sufficiency  of  affidavit  to  register  judgment  as  mortgage.] 
An  affidavit  made  for  the  purpose  of  registration,  under  the 
provisions  of  the  Act  18  &  14  Vict.,  c  29,  is  objected  to  on 
the  following  grounds,  viz. : — 

1.  Because  the  owner's  Christian  name  is  erroneously  stated 
to  be  William,  his  correct  name  being  William  Henry,  he 
having  been  sued  by  the  name  of  William  simply.  Held, 
that  the  affidavit  is  sufficient,  on  the  authority  of  the  case  of 
Walter  John  Carew,  decided  by  the  Judicial  Committee  of 
the  Privy  Council.  Held,  also,  that  the  description  of  a  peer 
by  his  title  alone  is  sufficient  for  the  purposes  of  the  Act. 
Earl  of  Limerick,  owner;  Turner,  petitioner,  7  Ir.  Jur.. 
N.  S.,  65. 

2.  Because  the  title  of  the  cause  is  not  accurately 
stated  in  the  affidavit,  the  words,  uin  England,"  having 
been  omitted  from  the  plaintiff's  description,  and  also  the 
words  "William"  and  "defendant"  being  omitted.  Held, 
that  the  affidavit  sufficiently  complies  with  the  Act,  the  title 
of  the  cause  being  correctly  stated  in  the  margin,  on  the  au- 
thority of  Humble'*' case,  11  Ir.  Ch.  Rep.  856.    lb, 

3.  Because  the  copy  affidavit  lodged,  hi  the  registry  office 
is  not  a  trne  cojpy  of  the  affidavit  made  and  filed  in  the  court 
of  law.  Held,  that  the  copy  lodged  is  sufficient  to  satisfy  the 
Act,  it  having  been  testified  by  the  officer  as  an  office  copy, 
and  being  correct  and  sufficient  in  the  particulars  required  by 
the  Act.    lb,  J 

4.  Because  the  affidavit  omits  to  state  the  parish,  the  pre- 
mises being  situate  in  a  city— admitted  by  all  parties  to  be  a 
fatal  error.    lb. 

5.  Because  the  affidavit  states  that  the  lands  are  situate  in 
the  barony  of  Bunratty,  in  the  Couuty  of  Clare,  there  being 
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no  barony  of  Bunratty  per  se,  but  two  distinct  and  different 
baronies  of  Upper  Bunratty  aud  Lower  Bunratty.  Held,  that 
the  affidavit  is  bad.  and  does  not  comply  with  the  Act     lb. 

Where  a  judgment  is  recovered  for  two  distinct  sums,  one 
for  debt,  and  the  other  for  costs,  the  affidavit  made  for  the 
purpose  of  registering  the  judgment  as  a  mortgage,  must 
state  both  sums.    Pilson's  estate,  7  Ir.  Jur.,  N.  S.,  68. 

In  an  affidavit  made  under  the  provisions  of  the  statute  13 
&  14  Vict.,  a  29,  for  the  purpose  of  registering  the  judgment 


as  a  mortgage,  the  principal  sum  recovered  by  the  judgment, 
6'Xtt,  was  correctly  stated,  but  the  amount  of  costs  recovered, 
a/.  U  1 Id,  was  omitted  from  the  affidavit.  Held,  that  the 
affidavit  did  not  comply  with  the  requisites  of  the  6th  sec- 
tion of  the  statute.    A. 

In  an  affidavit  to  register  a  judgment  as  a  mortgage,  six- 
pence appearing  by  the  record  of  the  judgment  to  have  been 
awarded  by  the  iury  for  costs,  was  omitted.  Held,  that  the 
registration  is  void.  Grispi,  owner;  Carey,  petitioner,  7  Ir. 
Jur.,  N.  S.,  11 ». 

Aa  affidavit  to  register  a  judgment  as  a  mortgage  against 
premises  in  the  parish  of  St.  Michan's,  and  city  of  Dublin, 
stated  the  premises  to  be  situate  in  the  parish  of  St.  Michael's. 
Held,  that  the  registration  is  void.    lb. 

The  affidavit  of  judgment  stated  the  lands  sought  to  be 
charged  by  this  description,  u  the  lands  of  Carraboola,  Car- 
tronKn,  and  Killendowd,  situate  in  the  baronies  of  Abbeyshrule 
and  Moydow,  and  County  of  Longford  H—  Held,  that  the  affi- 
davit did  not  comply  with  the  Act  18  &  14  Vic ,  o.  29,  which 
requires  that  where  the  lands  are  situate  in  two  or  more  ba- 
ronies, parishes,  or  counties,  the  same  shall  be  distinctly  stated. 
Morrow's  estate,  7  Ir,  Jur.,  N.  S.,  403. 

The  affidavit  stated  the  amountof  the  judgment  to  be  111  15s. 
9<L  besides  6L  4s.  8dL  costs ;  when  the  affidavit  was  filed  the 
costs,  though  ascertained,  had  not  been  inserted  in  the  judgment 
roll,  a  blank  having  been  originally  left  for  the  amount  of  the 
costs;  but  subsequently  to  the  filing  of  the  affidavit,  the  blank 
for  the  costs  was  filled  up,  so  that  on  the  hearing  of  the  mo- 
tion the  roll  was  perfect,  and  the  affidavit  of  judgment  was  in 
accordance  with  it.    Held,  that  this  court  would  not  enquire 
into  the  intermediate  state  of  the  roll,  as  it  had  been  perfected 
properly  and  in  conformity  with  the  practice  of  the  court.    lb. 
Operation  and  effect  of  judgment  mortgage,']  The  claim  of  J. 
T.  Eyre  was  declared  by  the  Court  of  Appeal— reversing  the 
decision  of  Judge  Longfield,  who  decided  that  it  was  not  a 
charge — to  be  an  equitable  charge  on  the  estate  of  James 
Sadleir,  called  lot  1,  founded  upon  an  agreement  of  the  13th 
of  April,  1855,  entered  into  between  John  Sadleir  and  J.  T. 
Eyre.    It  was  registered  on  the  14th  June,  1856 ;  it  was  not 
under  seal,  and  James  Sadleir  was  not  a  party  to  it,  and  would 
not  have  been  bouud  by  it,  were  it  not  for  the  deed  of  the  6th 
October,  1855,  which  reciting  the  previous  agreement  of  13th 
April  by  which  John  Sadleir  undertook  that  James  Sadleir 
would  execute  a  mortgage  of  bt  1  to  J,  T.  Eyre;  to  this  deed 
Jamei  Sadleir  was  a  party.    There  was  a  covenant  in  the  lat- 
ter deed  that  this  mortgage  was  to  be  executed  before  the 
1st  January,  1857.    John  Sadleir  having  committed  suicide, 
the  additional  lots  did  not  become  a  security  for  J.  T.  Eyre. 
When  the  case  came  to  the  Incumbered  Estates  Court,  the 
question  arose  aa  to  the  priority  of  the  claim  of  J.  T.  Eyre 


LANDED  ESTATES  COURT. 
Jurisdiction  of  court  toselL]  The  lands  of  Blackacre,  being 
subject  to  heavy  charges,  are  put  in  settlement,  and  A.  made  te- 
nant for  life.  A.  incumbers  his  life  estate,  and  B-,  one  of  his  pn- 
isne  creditors,  files  a  petition  Bar  sale.  A.  and  hk  prior  creditors 
show  cause  againrt  the  order  for  sale,  and  question  the  juris- 
diction of  the  court  Held,  that  the  court  has  jurisdiction  to 
sell,  and  will  sell,  protecting  the  interests  of  the  prior  Kfe 
estate  creditors  as  far  as  possible,  and  giving  the  owner  an 
opportunity  to  relieve  the  fee  from  ineumbrancea,  before  pro- 
ceeding with  the  order  for  sale  of  the  life  estate.  Earl  of  Lime- 
rick, owner ;  Turner,  petitioner,  7  Ir.  Jur.,  N.  St,  6& 

Bight  of  tenant  to  have  lands  sold  subject  to  Us  lease,']  A., 
a  lessee  nnder  a  perpetuity  lease  of  1829,  mortgaged  his  in- 
terest by  assignment  of  the  lease  to  B.  Subsequently,  in 
1831,  A.  and  a  demised  a  part  to  C  for  fives  renewable  for 
ever,  at  61.  rent;  but  the  rent  was  expressly  reserved  to  A-, 
the  mortgagor.  And  in  1836,  A.  and  B  demised  the  whole 
in  perpetuity,  at  552.  rent,  to  D-,  saving  the  existing  under- 
leases. No  rent  was  paid  by  C  since  1839,  and  in  1861,  D. 
brought  an  action  of  ejectment  to  recover  the  rent,  in  which 
he  faded,  on  the  ground  that  the  rent  was  reserved  to  the 
mortgagor,  who  had  no  estate  at  law.  The  court  having  made 
an  order  to  sell  D.'s  interest  under  the  lease  of  1886,  the  peti- 
tioner sought  to  sell  that  interest  subject  to  C's  lease  of  1831. 
C  objected  on  these  grounds — first,  that  the  rest  under  the 
lease  of  1831  being  reserved  to  the  mortgagor,  was  a  mere 
rentcharge,  which  had  been  barred  by  non-payment  lor  over 
20  years;  secondly,  that  on  the  construction  of  the  deed  of 
1836,  the  reversion  expectant  on  the  lease  of  1881  did  not 
pass  to  D. ;  and  thirdly,  that  even  if  the  reversion  passed,  the 
rent  did  not  pass,  not  being  a  rent  service,  incident  to  the  re- 
version, but  a  mere  rent-charge,  and  so  requiring  a  separate 
grant,  and  the  deed  of  1836  contained  no  mention  of  the  rent. 
Held,  that  the  rent  (though  reserved  to  the  wrong  party) 
was  a  rent  reserved  by  a  lease  for  the  use  and  occupation  of 
land,  and  that  it  continued  to  be  payable  as  long  as  the  use 
and  occupation  continued  under  the  lease;  and  that  C,  the 
tenant,  could  not  in  the  Landed  Estates  Court  raise  the  ques- 
tion of  construction  on  the  deed  of  1836,  this  being  a  question 
of  title  for  the  court  alone.  The  tenant  cannot  look  further 
than  is  necessary  for  the  preservation  of  his  lease ;  he  cannot 
do  more  than  insist  that  the  lands,  if  sold,  shall  be  sold  sub- 
ject to  his  lease;  he  has  no  right  to  question  the  authoritvof 
the  court  to  sell  the  lands  M'Avley,  owner;  Marshall,  peti- 
tioner, 7  Ir.  Jur ,  N.  S.,  4U. 

Petition  for  specific  performance  of  contract  for  site. — Prac- 
tice,] A  petition  for  the  specific  performance  of  a  contract  for 
sale  of  an  estate,  does  not  bind  up  a  creditor  upon  the  estate* 
so  as  to  prevent  him  from  filing  a  petition  for  sale  of  the  es- 
tate to  realise  his  debt,  as  the  proceeding  in  the  former  case 
will  not  necessarily  eventuate  in  the  payment  of  the  debt 
Fentons,  owners;  O'Reilly, petitioner,  7  Ir.  Jur.,  N.  SL,  161. 

When  there  is  any  unnecessary  delay  in  a  proceeding  to 
carry  into  effect  a  sale  of  any  lands,  the  proper  remedy  for  an 
incumbrancer  is  to  present  a  petition  for  sale  of  the  lands  for 
payment  of  bis  incumbrance.  The  practice  adopted  in  the 
ordinary  case  of  a  petition  for  sale  of  applying  for  the  carriage 
of  the  proceedings,  where  there  is  any  unnecessary  delay  in 


and  the  judgment  mortgage  vested  in  the  ofilcial  assignee.  I  ^matter,  appears  to  be  inapplicable  to  the  case  of  a  petition 
The  deed  of  6th  October,  1855,  was  registered  on  the  5th     to  »"?  lnfc0  •?**  a  contract  for  sale,    lb. 


December,  1857.  The  affidavit  of  the  official  manager 
was  filed  on  the  4th  of  November,  1856.  Judge  Longfield 
decided  that  the  judgment  mortgagee  had  all  the  rights  of  a 
mortgagee  by  deed.  There  was  an  appeal  from  that  decision, 
and  the  Court  of  Appeal  affirmed  the  decision  of  Longfield,  J. 
On  appeal  to  the  House  of  Lords  that  decision  was  reversed, 
on  the  ground  that  a  judgment  mortgagee  had  only  the  rights 
which  a  judgment  gave  prior  to  the  passing  of  the  Mortgage 
Act,  and  affected  only  the  estates  over  which  the  creditor  had 
a  disposing  power  of  at  the  date  of  the  filing  of  the  affidavit, 
and  that  upon  the  construction  of  the  Registry  Act,  6th  Anne, 
c  2,  sections  4  &  5,  a  judgment  moitgage  was  not  an  incum- 
brance within  the  provisions  of  that  Act.  Eyre  v.  MDowelL 
7Ir.  Jur.,  N.St4l. 

Mode  of  proving  the  registration  of  a  judgment  as  a  mart 
gage  in  actions  of  ejectment],  see  Evidkxck. 


LACHES,  see  Limitations,  Statltx  of* 


The  court  will  not  carry  out  a  contract  ror  sale  entered  into 
by  the  owner  where  the  charges  on  the  lands  exceed  the 
amount  of  the  purchase  money,  unless  the  incumbrancers  con- 
sent— 45th  General  Rule.  ComwaWs  estate,  7  Ir.  Jur.,  N.  S.. 
888.  ~i  t  » 

Sale  of  lands  in  mortgage  before  day  fixed  for  repayment — 
Practice.]  Where  lauds  in  mortgage  form  the  subject  of  a 
petition  for  sale,  and  the  day  fixed  by  the  deed  for  repayment 
of  the  mortgage  money  has  not  arrived,  the  mortgages  has  a 
right  to  have  tho  lands  sold  subject  to  his  mortgage:  bnt  the 
court  will  not  sell  the  lands  subject  to  the  mortgage,  if  the 
day  for  redemption  is  near  at  hand,  and  the  seenrity  is  ample. 
He  John  Burke,  owner,  Ex  parte  Redmond  Burke,  7  Ir.  Jur.. 
N.S.,35. 

The  mortgagee  cannot  show  cause  against  the  order  for  sale 
on  this  ground.  The  proper  time  for  him  to  intervene  is  on 
the  settlement  of  the  rental  before  the  examiner.    lb. 

Costs  where  funds  deficient]  Where  the  prior  creditor  al- 
lowed the  proceedings  to  be  carried  on  to  a  sale,  showed  no 
cause  agai.iit  the  order  for  sale,  and  actually  pressed  the  pe- 
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titioner  on  to  a  sale,  the  court  allowed  the  petitioner  the  ge- 
neral costs  of  the  proceedings  in  the  first  priority,  although 
the  funds  realized  by  the  sale  did  not  extend  to  the  peti- 
tioner's demand.  Kennedy  owner;  Touelle,  petitioner,  7  Ir. 
Jun,  N.S.34. 

But  where  the  order  is  for  sale  of  a  life  estate,  there  being 
charges  on  the  fee,  the  costs  of  the  proceedings  will  not  be 
allowed  in  a  higher  priority  than  the  demand.    lb. 

The  rule  has  not  been  applied  to  the  case  where  the  peti- 
tioner is  the  owner.  He  will  be  allowed  his  costs  of  the  pro- 
ceedings out  of  the  funds,  though  there  is  no  surplus  left  after 
payment  of  the  charges,    lb. 

A  conditional  order  was  made  for  sale  of  a  life  estate,  on  the 
petition  of  a  creditor  on  the  life  estate,  and  cause  was  shown 
by  the  owner  against  the  order,  on  the  ground  that  as  there 
wore  charges  on  the  fee  the  petitioner  could  not  be  paid  by  a 
sale  of  the  life  estate.  Judge  Longfield  disallowed  the  cause 
and  made  the  order  absolute,  but  directed  that  the  costs  of 
the  proceedings  should  be  allowed  only  in  the  priority  of  the 
petitioner's  demand,  siting  at  the  same  time  that  the  court 
would  make  the  same  rule  as  to  costs  in  all  cases  where  an 
order  is  made  for  sale  of  a  life  estate,  and  there  are  charges 
affecting  the  fee.     Gregorys  estate,  7  Ir.  Jur.  N.  S.,  34. 

Carriage  of  proceedings  A  A  motion  for  the  carriage  of  the 
proceedings  cannot  be  made  before  the  order  for  sale  has  been 
made  absolute.  Tottenham,  owner;  Goodison,  petitioner,  7  Ir. 
Jur   N.S.87. 

The  court  will  not  transfer  the  carriage  of  the  proceedings 
to  the  owner  where  there  is  a  large  arrear  of  interest  due  on 
the  petitioner's  demand.    lb. 

The  court  will  not  grant  any  indulgence  to  the  owner,  as 
against  the  petitioner,  where  the  interest  on  the  petitioner's 
demand  is  in  arrear.    lb.  • 

Staying  proceedings.']  The  owner  brought  forward  a  motion 
to  stay  the  proceedings  for  two  months,  on  an  undertaking  to 
pay  in  the  meantime  the  amount  of  the  petitoner*s  demand. 
Tii i«  motion  was  instituted  with  a  view  of  dismissing  the  pe 
tition.  In  ruling  the  motion  Judge  Hargreave  said,  "  It  ap- 
pears from  the  petition  that  there  is  an  arrear  of  interest  due 
on  the  petitioner's  mortgage.  This  arrear  of  interest  must  be 
paid  before  the  court  will  stay  the  proceedings.  The  mort- 
gage is  put  in  settlement,  and  possibly  the  interest  forms  the 
income  of  the  parties,  on  which  they  depend  for  their  exist- 
ence. I  may  aay  it  has  now  become  the  practice  of  the  court 
never  to  grant  any  indulgence  to  the  owner  where  he  has  al- 
lowed the  interest  to  run  into  arrear.  If  the  owner  will  now 
undertake  to  pay  this  arrear  of  interest  within  ten  days  the 
motion  may  be  granted,  but  on  no  other  condition."  Red- 
mond's estate,  7  Ir.  Jur.  N.  S.,  88. 

Side-bar  order  against  conditional  order  for  safe.]  The  court 
refused  a  motion  to  rescind  a  side-bar  order  obtained  under 
the  18th  General  Rule,  allowing  the  cause  shewn  against  a 
conditional  order  for  sale  where  the  side-bar  order  was  ob- 
tained on  the  29th  Not.  1861,  and  the  notice  to  set  aside  the 
order  was  not  served  until  the  20th  January,  1 862.  The  court 
will  not  rescind  the  side-bar  order  unless  the  notice  of  motion 
for  that  purpose  is  served  immediately  on  the  petitioner's  soli- 
citor being  made  aware  of  the  order.  Finlay,  owner ;  Daniel, 
petitioner;  7  Ir.  Jur.  N.  S.,  889. 

Partitions.]  Where  the  lands  forming  the  subject  of  the 
proposed  partition  are  held  by  different  tenures,  or  under  se- 
veral lease*,  each  estate  must  be  partitioned  separately.  The 
court  will  not  sanction  a  partition  which  gives  the  freehold 
lands  to  one  owner,  and  the  leasehold  lands  to  another.  Each 
owner  must  receive  a  portion  of  each  estate.  And  in  the  par- 
tition of  leaseholds  the  court  will  not  allow  one  lease  to  be 
given  to  one  owner  and  another  lease  to  the  other  owner,  but 
each  lease  must  be  partitioned  separately.  Nor  will  the  court 
allow  the  entire  rent  reserved  by  a  lease  to  be  thrown  on  one 
owner.  Those  rules  apply  equally  to  a  partition  by  consent 
of  the  parties,  under  the  81st  section  of  the  act,  where  there 
is  no  sale  by  the  court,  and  to  a  partition  under  the  80th  sec- 
tion, where  the  petition  prays  for  a  partition  and  sale.  Foley's 
estate,  7 Ir.  Jur.  N.  S,  402. 

♦ 

LANDLORD  AND  TENANT. 
Forfeiture,  waiver  of]    D.,  the  sub-tenant  of  a  portion  of 
leasehold  property,  undertook  to  pay  the  head-rent,  but  frau- 
dulently omitted  to  do  so.  The  hea  1  landlord  evicted  the  lease 
for  uon  payment  of  rent.     More  than  six  months  after  the  ex- 


ecution of  the  decree  the  head  landlord  offered  the  sub-tenant 
the  option  of  redeeming  or  taking  out  a  new  lease  to  himself. 
The  sub-tenant  elected  to  take  a  new  lease.  Held,  that  there 
was  no  waiver  of  the  forfeiture  in  favour  of  the  mesne  tenant 
Dowding  v.  Commissioners  of  Charitable  Donations  and  Be- 
quests, 12  Ir.  Ch.  Rep.  861. 

What  is  a  reasonable  time  for  tender  of  renewal  fines  after 
demand  under  st.  19  o?  20  G.  III.  (Ir.),  c  80]  A  tender  of 
renewal  fines  made  within  less  than  six  months  after  demand 
on  the  lessee's  agent,  held  to*  be  made  within  reasonable  time 
within  the  meaning  of  the  Irish  Tenantry  Act,  so  as  to  pre- 
vent a  forfeiture.     Colclough  v.  Smith,  7  Ir.  Jur.  N.  S.,  342. 

Construction  of  agreement  for  tenancy.]  Agreement  by 
which  A.  agrees  to  let  to  B.  certain  premises  for  one  year  cer- 
tain, at  a  yearly  rent  of  282.  payable  quarterly  in  each  year 
during  the  tenancy,  B.  to  be  allowed  1/.  10s.  for  repairs  out  of 
each  of  the  four  first  quarter's  rent.  Held,  that  this  agree- 
ment created  a  tenancy  from  year  to  year.  Wharton  v. 
Kelly,  7  Ir.  Jur.  N.  S.,  58. 

23  <f  24  Vict,  c  154,  retrospective  operation  of]  The  44th 
section  of  the  Irish  Landlord'  and  Tenant  Law  Amendment 
Act,  I860,  is  retrospective  to  the  extent  of  affecting  gules  of 
rent  accruing  due  after  its  enactment  underleases  made  prior 
to  its  enactment,  but  not  to  the  extent  of  including  gales 
which  accrued  due  before  it  was  passed.  Mercer  v.  O'Reilly, 
7  It.  Jur  N.  S.  383. 

St.  23  $  24.  Vict  c  154.  Meaning  of  expression,  "  held  at 
rack-rent,*1  in  s.  34.]  The  expression,  u  held  at  rack-rent," 
in  a.  34  of  the  st  23  &  24  Vict,  c  154,  means  held  at  rack- 
rent  at  the  period  of  the  cesser  of  the  landlord's  estate.  Mans- 
field v.  M'Kay,  7Ir.  Jur.  N.  S.  113. 

What  amounts  to  an  interest  under  a  lease  for  a  term  certain 
under  Landlord  and  Tenant  Act,  1 860,  s.  75.]  An  agreement 
in  writing  whereby  a  tenant  is  permitted  to  retain  possession 
of  premises  for  three  months  in  consideration  of  a  rent,  is  an 
interest  under  a  lease  for  a  term  certain  within  the  meaning 
of  the  Landlord  and  Tenant  Law  Amendment  Act  (Ireland), 

I860,  s.  75.  Lord  Dunsandle  v. ,  12  Ir.  C.  L.  Rep., 

app.  xv. 

Service  of  plaint  in  ejectment.]  What  shall  be  deemed  good 
service  of  a  plaint  in  ejectment  by  posting  premises  of  which 
no  person  is  in  the  atcual  possession  as  tenant  or  undertenant. 
Landlord  aud  Tenant  Law  Amendment  Act  (Ireland),  s.  57. 
Crossthwaite  v.  Galbraith,  12  Ir.  C.  L.  Hep.  app.  xlix. 

St.  23  <f  24  VicL  c.  154.  Motions  for  security  for  costs 
under  s.  75.]  An  application  to  discharge  a  notice  of  motion 
for  security  for  costs  under  s.  75  of  st.  23  &  24  Vict,  c  154, 
must  be  upon  notice.     Aird  v.  Kirby,  7  Ir.  Jur.  N.  S.,  2C4. 

The  notice  of  motion  for  security  for  costs,  under  s.  75  of 
st  23  &  24  Vict,  c  154,  must  state  tho  day  of  moving. 
Stannus  v.  Keshan,  7  Ir.  Jur.  N.  S.,  2G4. 

A  landlord  not  producing,  on  a  motion  under  the  23  &  24 
Vict.  c.  154,  sect.  75,  for  security  for  costs,  any  lease  or  other 
instrument  regulating  the  terms  of  the  tenancy,  cannot  refer 
to  a  lease  produced  by  the  tenant  (the  term  of  which  is  in  ex- 
istence.) in  order  to  ascertain  the  terms  of  the  tenancy,  the 
landlord  contending  that  the  term  mentioned  in  said  lease  was 
not  now  a  valid  and  subsisting  term.  Eyre  v.  Conran,  7  Ir. 
Jur.  N.  S.,  325. 

The  75th  section  of  the  Landlord  and  Tenant  Law  Amend- 
ment Act,  1 850,  does  not  include  the  case  of  a  tenant  holding 
from  year  to  year  without  a  lease  or  agreement  in  writing. 
Vernon  v.  Jordan,  12  Ir.  C.  L.  Rep.  app.  xlv. 

An  order  will  not  be  made  to  compel  an  alleged  tenant,  a 
defendant  in  ejectment,  to  give  security  for  costs  under  the 
75th  section  of  the  Landlord  and  Tenant  Law  Amendment 
Act  (Ireland),  1860,  where  there  is  a  bona  fide  question  of 
title  to  be  tried.  Pentland  v.  Murtagh,  12  Ir.  C.  L.  Rep) 
app.  xi. 

4- — 

LEASE.    See  Infant,  Landed  Estates  Court. 

♦ 

LEGACY. 

Doctrine  of  satisfaction  of  legacies.]  The  doctrine  of  satis- 
faction of  legacies  by  subsequent  portions  does  not  apply  in  the 
case  of  the  gift  of  a  legal  rentcharge.  Preston  ▼.  Lord  Gor- 
manstown,  7  Ir.  Jur.  N.  S.,  310. 

Legacies  held  to  be  charged  on  real  estate  to  the  exoneration 
of  the  personalty.    See  Daunt  v.  Daunt,  7  Ir.  Jur.  N.  S ,  310. 
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[Magistrittei. 


Period  of  vesting.]  Where  a  testator  gives  a  life  estate  in 
his  foods,  and  at  the  expiration  thereof  gives  the  principal  to 
he  divided  among  several,  and  if  any  die  then  to  the  survivors, 
without  specifying  the  time  of  survivorship,  he  is  held  to  mean 
the  contingency  to  extend  over  the  whole  period  which  elapses 
before  the  time  of  distribution  or  expiration  of  the  life  estate, 
unless  the  context  points  out  another  time;  in  other  words, 
the  legacy  does  not  vest  till  the  death  of  the  tenant  for  life 
Therefore  where  A.,  by  will,  gave  a  life  estate  to  BM  and  at 
B.'s  death  to  six  person*  equally,  declaring  that  "  if  any  die 
without  issue  before  his  share  vesta,  the  same  shall  belong 
equally  to  the  survivors"  there  was  nothing  in  the  word 
"vest"  to  prevent  the  application  of  fhe  above  rule. 

The  word  "  vest"  means,  prima  facie,  "come  into  possession," 
and  not  u  accrue  in  point  of  interest.1*  Richardson  v.  Robert- 
son, 7  Ir.  Jur.  N.  S.,  269. 

Where  a  testator  bequeaths  a  legacy  to  a  tenant  for  life, 
and  after  her  death  to  his  (testator's)  surviving  children,  the 
survivorship  refers  to  the  death  of  the  tenant  for  life.  Shaw 
T  Magu%  7  Ir.  Jur.  N.  S.,  298 

Revocation  of  devise]  The  revocation  of  a  clear  devise  can 
be  effected  only  by  words  equally  clear;  and  where  the  con* 
•traction  of  a  codicil  U  uncertain  and  ambiguous,  there  will 
be  no  revocation  of  the  wilL  Preston  v.  Lord  Gormanstoum, 
7  Ir.  Jur.  N.  S„  810. 

Legacy  duty]    See  Chabitt,  Will. 


LIBEL. 
Plea  of  privileged  commnnication.[    A  plea  of  privileged 
communication,  which  consists  of  a  statement  voluntarily  ten- 
dered after  the  occasion  for  making  it  had  passed,  will  be  bad 
on  general  demurrer.   Echlin  v.  Singleton,  7  Ir.  Jur.  N.S.,  225. 

Embarrassing  defence  in  libel]  To  a  count  for  libel  imput- 
ing misconduct  to  the  plaintiff,  a  medical  officer  of  a  dispen- 
sary district,  the  defendant  pleaded  a  plea  of  privileged  com- 
munication, setting  forth  that  he  was  a  poor-law  guardian, 
and  that  he  made  the  communication  (the  subject-matter  of 
the  libel)  to  the  poor-law  commissioners  in  his  capacity  of 
guardian,  bona  fide,  &o  And  the  plea  alleged  the  informa- 
tion upon  which  this  communication  was  founded  to  have  been 
obtained  from  "  certain  faithworthy  persons "  Held,  that 
the  plea  was  embarrassing,  as  not  containing  the  names  of  the 
persons  who  gave  the  information.  In  snch  a  case  the  proper 
mode  is  to  set  aside  the  defence  as  embarassing.  Godfrey  v. 
Cross,  12  Ir.  C  L  Rep.  83& 

Innuendo;  justification.]  A  publication  stated  that  Arch- 
bishop M.  bad  selected  for  a  particular  purpose  '*  the  Rev.  P. 
C,  whose  praiseworthy  and  Christian  conduct  at  the  M.  elec- 
tion caused  him  to  bo  prosecuted,  &c  ;  but  even  his  ministra- 
tion was  too  mild  and  orderly,  And  a  more  worthy  successor 
was  appointed,  the  Rev.  P.  L ,  whose  unruly  conduct  and  dis- 
obedience to  his  superiors  had  caused  him  to  be  removed  from 
Paris  by  the  police.''  In  an  action  brought  for  libel  by  the 
Rev.  P.  L.,  the  plaint  set  out  this  publication  with  an  innuendo, 
"  that  the  Rev.  P.  C  was  a  disorderly  and  unchristian  person, 
and  that  the  plaintiff  was  a  still  more  disorderly  and  unchris- 
tian person."  Held,  by  Lefroy,  C.  J.,  and  Hayes,  J.  (Fitzge- 
rald, J.,  dissenting,  and  O'Brien,  J.,  not  taking  any  part  in 
the  judgment),  that  this  innuendo  was  too  Itfrgo,  and  that  the 
plaint  was  bad.    Lavelle  r.  Oranmore,  7  Ir.  Jur.  N.  S.  55. 

The  defendant  to  so  muoh  of  the  libel  as  was  contained  in 
the  passage  beginning  with  the  words,  "  But  his  ministration," 
AW,  to  the  end,  pleaded  a  justification  setting  ont  certain 
facts,  shewing  that  the  plaintiff  had  for  disobedience  to  his 
superiors  been  removed  from  Paris.  Held,  on  demurrer  (Fitz- 
gerald, J.,  dissenting,  and  O'Brien,  J.,  not  taking  any  part  in 
the  judgment),  that  this  defence  was  good,  as  meeting  the 
sting  and  substance  of  the  libel.    lb. 

Indictment  for  Ubel  at  quarter  sessions.  Mandamus.]  The 
court  refused  to  grant  a  writ  of  mandamus  to  justices  at 
quarter  sessions,  commanding  them  to  charge  the  grand  jury 
with,  and  to  try  an  indictment  for  libel.  Re  W.  J.  Armstrong. 
7  Ir.  Jur.  N.  S.t  77. 

♦ 
LICENCE,  (Letter  of.) 

Computation  of  time  m  ]  In  a  letter  of  Ucenee  from  credi- 
tors to  a  debtor  "  for  and  during  the  term  of  one  year  from 
the  date  hereof."  Held,  that  the  day  of  the  date  should  be 
excluded  from  the  computation  of  the  year.  Ammeimann  v. 
12  Ir.  C.  L.  Rep.  app.  i.  I 


LIMITATION  OF  ACTIONS  AND  SUITS. 

D.  being  seised  of  an  undivided  fourth  of  fee-ample  ard  re- 
newable leasehold  estates,  demised  her  one-fourth  to  L.  for 
999  years,  subject  to  a  rent  S.  scanned  L.'s  interest  and 
the  other  tbree-fourths.  C  succeeded  to  D.'s  interest,  and  & 
paid  rent  to  C.  up  to  1828,  when  C  died,  devising  her  interest 
to  A.  S.  after  1 828  denied  A.*s  title,  obtained  a  renewal  of  the 
lease  in  1835,  and  paid  no  rent  from  1828  to  1857,  when  A-, 
who  had  previously  been  ignorant  of  his  precise  title,  filed  his 
petition  in  the  Court  of  Chancery  to  have  the  renewal  declared 
a  trust  for  him.  Held,  he  was  not  barred  by  the  lapse  of  time 
from  1828  or  1835  to  1857,  nor  by  the  Statute  of  Limitations. 
Archbold  t.  Scully,  7  Ir.  Jur.  N.  S.,  1,  H.  of  L. 

If  any  new  rights  had  been  created  in  the  interval,  or  third 
parties  had  been  prejudiced  by  the  delay,  A.  would  have  been 
barred  by  laches  or  acquiescence  (per  Lord  Campbell,  L.C) 
lb. 

So  long  as  the  relation  of  landlord  and  tenant  subsists  as  a 
legal  relation,  the  landlord's  right  to  rent  is  not  barred  by 
nonpayment  of  rent,  for  however  long  a  time.  The  Statute 
of  Limitations  merely  cuts  off  the  leuoteiy  of  more  then  six 
year's  arrears  (per  Lord  Cranworth.)    lb. 

The  statute  8  &  4  Will.  4,  a  27,  s.  24,  only  bars  equitable 
rights  so  far  as  they  would  have  been  barred  if  they  had  been 
legal  rights  (per  Lord  Cranworth).    lb. 

In  an  action  to  recover  the  soil  and  freehold  of  a  reed  lead- 
ing from  the  public  highway  to  a  well,  where  there  was  a 
lease  made  by  one  B.  R  E.  to  one  T.  J.,  bearing  date  81st  of 
May,  1805,  and  reserving  the  road  for  ever.  Held,  that  there 
must  be  not  only  a  cessation,  but  an  aoqmescenoe  to  make  the 
Statute  of  Limitations  apply.  Tottenham  v.  Bjfme,  7  Ir.  Jur. 
N.  S,  14;  and  12  Ir.  C.  L  R.  376. 

Also,  per"Pigot,  C.&,  that  where  a  person  eeases  to  enjoy 
for  20  years,  by  the  Statute  of  Limitations,  he  ceases  to  have 
title,  and  the  party  who  gets  possession  gets  what  k  equiva- 
lent to  an  estate  in  fee.    lb. 

Also,  that  where  there  was  a  user  under  a  grant  of  a  road 
as  such,  there  was  a  user  under  the  grantor  that  prevented  the 
operation  of  the  Statute  of  Limitations,    lb. 

A  testator  devised  to  his  daughter  a  sum  of  2501,  charge- 
able on  certain  lands,  and  to  be  paid  to  her  by  yearly  instal- 
ments of  202.  from  the  day  of  her  marriage,  with  a  power  of 
distress  in  case  of  non-payment  of  "such  annuity  or  instal- 
ment of  207.  per  annum  "  Held,  that  a  rent  wat  created 
within  the  meaning  of  the  42nd  section  of  the  Statute  of  Li- 
mitations— 3  &  4  Wm.  4,  c  27.  UpingUm  v.  Tarrant,  7  Ir. 
Jur.  N.  S.,  197;  and  12  Ir.  Ch.  Rep.  262:  affirmed  on  appeal, 
7Ir.Jur.N.S.,199. 

Cestui  que  trusts,  under  an  invalid  devise,  who  remain  in 
possession  without  acknowledgment  of  title  for  more  than 
twenty  years,  and  thus  bar  the  right  of  the  heir-at-law,  do 
not  thereby  acquire  the  legal  estate  in  the  devised  lands, 
which  vests  in  the  trustees,  and  subject  to  the  trusts  of  the 
devise.    Kemaghan  v.  M'NaUy,  12  Ir  Ch.  Rep.  8a 

♦— 

MAGISTRATES. 

Ouster  of  jurisdiction  by  question  of  tide.]  Duncan  Graham 
had  been  summoned  for  trespass  upon  a  several  fishery.  The 
plaintiff  gave  in  evidence  the  record  of  the  court  showing 
former  convictions  for  similar  offences,  and  certain  patents 
whereby  a  several  fishery  in  the  neighbourhood  was  granted 
to  the  party  through  whom  he  claimed,  but  whether  it  was 
the  several  fishery  in  question  did  not  thereby  sufficiently 
appear.  The  defendants  put  in  evidence  of  long  user,  and 
claimed  a  right  to  fish  therein,  and  offered  security  for  costs 
in  case  plaintiff  would  institute  a  civil  action.  Held,  that 
this  was  such  a  bona  fide  claim  of  title  as  ousted  the  jurisdic- 
tion of  the  magistrates.  The  Queen  v.  The  Magistrates  of 
BaUycasOe,  7  Ir.  Jur.  N.  S.,  287. 

Magistrates  remaining  on  the  bench  during  case  «s^  which 
they  have  an  interest-]  Magistrates  who  were  virtually 
the  complainants,  and  therefore  interested  in  the  sub- 
ject-matter of  the  proceedings,  took  their  seat  upon  the  bench 
among  the  other  magistrates  on  the  hearing  of  the  complaint. 
Before  the  commencement  of  the  proceedings,  however,  they 
announced  that  they  were  not  there  as  magistrates,  and  would 
not  act  as  such.  It  was  proved  that  they  took  no  part  in  the 
proceedings;  and  that  when  the  other  magistrates  retired  to 
consider  their  decision  they  did  not  retire  with  them,  but  re- 
mained in  open  court.    During  the  progress  of  the  proceed- 


Mortgage.'] 
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ings  they  were  called  upon  by  the  defendants*  attorney  to  re- 
tire from  the  bench,  but  the  chairman  decided  that  they 
might  remain,  in  which  decision  the  defendant's  attorney  ac- 
quiesced. Held,  that  their  remaining  on  the  bench  daring 
the  hearing  of  the  complaint  did  not,  under  the  circumstances, 
render  the  court  improperly  constituted  so  as  to  invalidate 
the  proceedings,  and  a  conditional  order  for  a  certiorari  to 
quash  the  proceedings  on  that  ground' was  discharged,  but 
without  costs,  inasmuch  as  the  conduct  of  the  magistrates  in 
so  remaining  on  the  bench  was  highly  culpable.  The  Queen 
v.  The  Justices  of  the  Peace,  Tyrone,  12  Ir.  C.  L.  Rep.,  91. 


MANDAMUS,  see  Libsu 

— ♦ 

MARRIAGE,  see  Husband  a*x>  Wine. 

— ♦ — 

MASTER  AND  SERVANT. 
Action  by  servant  for  injury  while  in  master's  employment.] 
Where  a  summons  and  plaint  stated  that  the  defendants  em- 
ployed V.  upon  their  premises  for  the  purpose  of  carrying 
along  a  passage  a  quantity  of  stones,  that  defendants,  during 
all  the  time  V.  was  so  employed,  and  while  he  was  actually 
carrying  the  stones  along  the  passage,  at  their  request,  were 
the  owners  of  a  wall  overhanging  the  passage  over  which  the 
defendants  had  actual  control;  yet  defendants  so  negligently 
maintained  the  wall  during  all  the  time  V.  was  so  employed, 
and  whilst  he  was  actually  carrying  the  stones  along  the  pas- 
sage, that  the  wall  became  and  was  ruinous,  and  fell  upon  V. 
while  carrying  the  stones  and  injured  him.  Held,  that  the 
plaint  disclosed  a  good  cause  of  action.  Vaughan  v.  Cork  and 
Youghai  RaUway  Company,  12  Ir.  C.  L.  Rep ,  297. 


MONET  PAID,  Action  fob. 
Actum  for  rent  paid."]  A  lease  of  sixty-one  feet  of  ground 
was  grafted  to  B.,  a  trustee  for  the  plaintiffs  wife.  The  de- 
fendant occupied  a  house  adjoining  that  of  the  plaintiff,  and 
built  upon  fourteen  feet  of  the  ground  so  demised  to  B.  An 
ejectmont  having  been  brought  in  the  name  of  B.  to  recover 
possession  of  these  fourteen  feet,  pending  the  actiou,  tbe  mat- 
ters iu  dispute  were  left  by  agreement  of  the  parties  to  arbi- 
tration. The  arbitrators  awarded  that  the  defendant  should 
not  be  disturbed  in  his  occupation  of  the  fourteen  feet,  he  un- 
dertaking to  pay  in  respect  thereof  a  proportionate  part  of 
the  rent  payable  by  the  plaintiff  in  respect  of  the  sixty-one 
feet  of  ground  so  demised  as  aforesaid.  Held,  in  an  action 
for  money  paid  by  the  plaintiff  for  the  use  of  tho  defendant, 
that  the  plaintiff  was  entitled  to  recover  from  the  defendant 
the  proportion  of  the  rent  which  he  was  bound  to  contribute 
as  settled  by  the  arbitrators;  for,  the  agreement  being  executed, 
and  the  defendant  having  enjoyed  the  full  benefit  thereof) 
there  resulted  the  duty  which  constituted  his  liability  to  re- 
imburse the  plaintiff  the  amount  which  the  plaintiff  had  paid 
for  the  defendant  in  discharge  of  the  defendant's  liability. 
M'ConneU  v.  JtGorUck  12  Ir.  C  L.  Rep.  158. 

♦ 

MONKS. 
Devise  of  lands  to.]    A  devise  of  lands  "  to  monks  named 
Christian  Brothers  *  is  void.     Hogan  v.  Byrne,  7  Ir.  Jur.,  N. 
S.,  223. 

♦ 

MORTGAGE. 
Payment  of  interest-']  T.  G.  having  obtained  a  bond  and 
warrant  from  O.  V.  J.,  enters  judgment  and  registers  it  as  a 
mortgage  against  his  lands.  At  date  of  bond  T.  G.  under- 
takes not  to  call  in  the- principal  so  long  as  each  gale  of  inte- 
rest is  paid  in  three  month*  after  it  falls  due.  A  gale  does 
fall  due,  and  a  few  days  after  T.  G.  consents  to  take  a  bill  at 
three  month's  acceptance  by  0.  V.  J.  in  payment  thereof. 
This  bill  having  become  due,  and  having  been  renewed  on  the 
same  understanding  as  that  on  which  the  first  was  given,  and 
eventually  been  dishonoured,  the  amount  is  sent  by  0.  V.  J. 
to  T.  G.  in  a  cheque  and  received  by  the  latter.  Held,  first, 
that  T.  T.  did  not,  on  non-payment  of  the  renewal  bill,  be- 
come free  to  demand  his  principal ;  secondly,  that  acceptance 
of  payment  as  payment  of  the  gale  in  question  estopped  1.  G. 
from  suggesting  impunctuality.  In  re  Jackson's  estate,  12  lr. 
Ch.  Rep.  512. 


Equitable  mortgage.]  A  deposit  of  title-deeds  with  the  so- 
licitor of  a  creditor  for  the  purpose  of  preparing  a  mortgage 
to  secure  the  antecedent  debt  and  future  advances,  without 
any  agreement  in  writing  for  a  mortgage,  constitutes  a  valid 
equitable  mortgage.    Bu{fi»  v.  Dunne,  12  Ir.  Ch.  Rep.  67. 

Right  of  heir-at-law  to  have  mortgage  paid  out  of  personal 
estate,']  A  testator  seised  of  real  estate  subject  to  a  mortgage 
which  he  had  covenanted  to  pay,  by  a  will  made  in  1829  be- 
queathed pecuniary  legacies,  and  directed  that  all  his  chattel 
property  whatever  (except  as  before  bequeathed)  should  be 
sold ;  and  in  the  first  place  the  produce  thereof  to  be  applied 
to  the  payment  of  his  just  debts  and  funeral  expenses,  and  in 
the  next  place  in  discharge  of  his  legacies.  The  mortgaged 
estate  descended  to  the  heir-at-law.  Held,  that  he  was  en- 
titled to  have  the  mortgage  paid  out  of  the  personal  estate  in 
preference  to  the  legacies.  Bur  ley  v.  Armstrong,  12  Ir.  Ch. 
Rep.  270;  and  7  Ir.  Jur.  N.  S.,  60. 

— * 

MUNICIPAL  CORPORATIONS. 
Application  of  borough  fund]  Application  for  a  certiorari 
against  the  Corporation  oi  Dublin,  which  had  applied  borough 
funds  to  oppose  a  bill  before  a  committee  of  the  Lords.  It  was 
shown  that  the  provisions  of  the  bill  would  have  the  effect  of  re- 
ducing the  income  of  the  corporation.  Held,  that  the  certiorari 
should  not  issue,  as  the  corporation  were  justified  in  opposing 
the  bill,  and  applying  the  borough  funds  for  that  purpose. 
Reg.  v.  To*n  Covm.il  of  Lublin,  7  Ir.  Jur.,  N.S.,  817. 


NEGLIGENCE. 

Plea  of  contributory  negligence.]  To  an  action  brought  by 
the  administratrix  of  a  survaut  against  his  employers  for  inju- 
ries .sustained  through  the  defendant's  negligence,  the  defen- 
dants pleaded  *•  that  the  wounding  and  bruising  were  caused 
in  part  by  the  negligence  of  the  said  servant."  Held,  a  bad 
plea. 

Per  Pigot,  C.B.,  and  Huohbs,  B. — The  plea  should  have 
gone  on  to  aver  that  the  servant  could  have  avoided  the  con- 
sequence of  the  defendants'  neglect  by  the  exercise  of  ordi- 
nary care.  But  that  independently  ot  that  ground  the  plea 
was  bad,  as  not  shewing  that  the  servant  contributed  to  the 
injury  V  by  the  want  of  ordinary  care.'* 

Per  Fitzgerald,  B. — The  plea  amounted  to  an  averment 
that  the  proximate  cause  of  the  injury  was  compounded  of 
the  negligence  of  both  parties,  and  in  that  view  was  an  an- 
swer to  the  action. 

But  per  Fitzgerald,  B. — The  plea  was  bad,  as  being  nei- 
ther a  traverse  nor  in  confession  and  avoidance.  Vaughan  v. 
Cork  and  Youghai  Railway  Company,,  12  Ir.  C.  L.  Rep.  297. 

Issue  on  defence  of  contributory  negligence.].  In  an  action 
against  a  railway  ooinpauy  for  injuries  resulting  to  a  passen- 
ger from  alleged  negligence,  with  a  defence  of  contributory 
negligence,  the  proper  issue  to  be  sent  to  the  jury  is,  *'  whether 
the  defendants,  by  the  exercise  of  ordinary  care,  might  have 
avoided  the  consequence  of  the  plaintiffs  neglect.'1  Mills  v. 
Irish  N.  W.  RaiUay  Company.,  7  Ir.  Jur.,  N.S.  401. 


NEW  TRIAL. 

Action  of  trespass  qu.  cl  fr. ;  defence  that  the  locus  in  quo 
was  not  the  close  of  the  plaintiff.  At  tbe  trial  it  appeared 
that  plaintiff  was  owner  of  the  townland  of  K.,  which  was  si- 
tuate by  the  sea ;  that  a  pier  was  built  there  partly  upon  the 
foreshore  above  high  water  mark;  and  that  defendant  in  un- 
loading a  vessel  placed  the  cargo  upon  the  pier  and  carried 
it  across  it,  refusing  to  pay  a  toll  demanded  by  plaintiff!  On 
the  part  of  plaintiff  acts  of  ownership  of  the  foreshore  and  of 
the  land  adjoining  were  proved.  Defendant  weut  into  evi- 
dence of  the  former  slate  of  the  place,  but  the  judge  directed 
the  jury  to  find  for  tlio  plaintiff  if  they  believed  his  evidence. 
The  Court  of  Exchequer  having  refused  to  grant  a  new  trial 
on  the  ground  of  misdirection,  thU  court  disallowed  an  appeal 
brought  against  that  decision.  Ward  v.  M'Kelvey,  7  Ir.  J  ur. 
N.S.,409. 

The  judge  at  the  trial  of  an  action  having  refused  to  allow 
an  amendment,  and  the  Court  of  Exchequer  having  refused 
to  grant  a  new  trial  on  the  ground  of  such  refusal  by  the 
learned  judge,  Held  that  the  decision  of  the  court  upon  ti.is 
point  was  not  a  subject  of  appeal  within  s.  41  of  the  Common 
Law  Procedure  Act,  1866.     lb. 
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Rule  as  to  disturbing  verdict  where  there  is  a  conflict  of  evi- 
dence.'] The  practice  in  England,  not  to  disturb  the  verdict 
where  there  is  a  conflict  of  evidence,  and  the  judge  reports 
that  he  is  not  dissatisfied,  should  also  prevail  in  Irelnnd,  and 
the  exceptions  to  the  role  should  be  of  rare  occurrence.  Ir- 
win v.  Caliwell,  12  Ir.  C.  L.  Rep.  144.     Per  Fjtzokhald,  J. 

New  trial  granted  on  the  ground  of  verdict  being  unsatisfac- 
tory.'] Where  a  defendant  having  been  sued  as  executor  de 
son  tort,  pleaded  plene  administratis  and  in  support  of  his 
plea  pat  in  evidence  a  bill  of  sale,  by  which  the  deceased  had 
in  his  lifetime  conveyed  to  him  his  household  furniture  in  dis- 
charge of  a  debt  due  by  him  to  the  defendant,  and  the  jury 
found  that  the  bill  was  executed  bona  fide,  but  that  possession 
was  not  given  bona  fide,  the  court  granted  a  new  trial  BeaUy 
v.  Porter,  7  Ir.  Jar.,  N.S.,  81. 


NOTICE. 

Notice  of  assignment  ]  Notice  of  the  assignment  of  a  re- 
versionary interest  given  to  solicitors  of  trustees  was  held  by 
Stuart,  V.  C.,  to  be  a  sufficiently  good  notice  to  the  trustees 
themselves,  so  as  to  take  the  property  out  of  the  order  and 
disposition  of  the  assignor  at  the  time  of  his  insolvency,  al- 
though such  notice  had  been  sent  prior  to  the  insolvency,  and 
not  tor  the  express  purpose  of  being  communicated  to  the 
trustees  On  appeal  the  decision  (Law  Times,  5,  N.S.,  416) 
was  affirmed.     Richards  v.  Gledstane,  \  \r.  Jur.,  N.S.,  149. 

B.,  by  deed  executed  in  1830  for  a  L.ininal  consideration, 
assigned  a  policy  of  insurance  upon  his  own  life  to  trustees 
for  his  children,  of  whom  the  petitioner  was  one,  and  the  en- 
tire interest  in  the  policy  became  vested  in  S  and  the  peti- 
tioner. No  notice  of  this  deed  was  ever  given  to  the  assur- 
ance company  S.  married  the  respondent;  and  by  a  deed 
executed  in  1854.  reciting  that  she  was  entitled  to  a  moiety 
of  the  policy,  this  moiety  was  put  in  settlement.  The  respon- 
dent acted  as  solicitor  in  the  preparation  of  this  deed.  In 
October,  1854,  B.  by  deed  made  without  consideration,  pro- 
fessed to  assign  the  residue  of  the  policy  to  the  respondent. 
On  tho  preparation  of  this  deed  F.  stated  that  he  had  led  the 
petitioner  to  believe  that  he  should  have  100/.  out  of  the  pro- 
duce, and  directed  that  he  should  be  made  a  party  to  the  as- 
signment ;  and  a  deed  was  prepared  accordingly.  The  peti- 
tioner declined  to  execute  this  deed,  which  was  therefore 
abandoned,  and  another  was  prepared ;  but  he  did  not  during 
the  life  of  B  expressly  allege  that  he  had  any  claim  upon  tho 
policy.  The  respondent  gave  to  the  company  notice  of  the 
assignment  of  October,  and  after  the  death  of  B.  obtained  the 
policy  from  the  trustee  thereof,  and  was  paid  the  sum  due. 
Held,  that  the  respondent  having  obtained  the  policy  from 
the  trustee,  must  be  treated  as  a  substitutionary  trustee. 

Held,  that  between  volunteers  giving  notice  to  the  debtor 
of  an  assignment  of  the  debt  does  not  affect  priorities.  Jus- 
tice v.  Wynne,  12  Ir.  Ch.  Rep.  289. 


OUTLAWRY. 
Effect  of  judgment  of]  A  debt  upon  a  promissory  note  is 
forleited  to  the  crown  by  the  outlawry  of  the  payee  upon  an 
indictment  for  misdemeanour.  A  promissory  note  was  made 
to  J.  S.,  the  public  officer  of  a  joint  stock  bank,  as  such  pub- 
lic officer,  and  for  a  debt  due  to  the  bank,  J.  S.  was  outlawed 
upon  an  indictment  for  misdemeanour;  and  after  the  outlawry, 
and  while  it  was  in  force,  he  indorsed  the  note  to  M4D.,  the 
official  managei  of  the  bank  under  the  winding-up  acts.  Held 
that  M'D.  had  no  title  to  sue  upon  the  note.  M'Dowell  v. 
Bet  gin,  12  Ir.  C.  L.  Rep.  391. 


PATENT,  Graxt  of  Lands  by. 
Quit-rent]  The  corporation  of  Dublin,  in  the  reign  of 
Henry  the  Third,  enfeoffed  M.  F.  and  his  heirs  of  the  lands  of 
B.,  subject  to  a  certain  rent.  The  lessee's  interest  subse- 
quently vested  in  the  crown  by  forfeiture,  and  was  afterwards 
by  letters  patent,  pursuant  to  the  17  &  18  Car.  II.,  o.  2  (Act 
of  Explanation),  regranted  to  F  ,  subject  to  a  yearly  quit- 
rent.  The  patent  did  not  notice  the  rent  payable  to  the  cor- 
poration, but  dealt  with  the  grant  as  one  immediately  from 
the  crown*  Held,  that  the  effect  of  the  patent,  as  construed 
hy  the  Act  of  Parliament,  was  to  regrnnt  the  lands,  subject 
not  only  to  the  quit- rent  reserved  thereby,  but  also  to  the 
original  rent,  payable  to  the  corporation. 


Held  aUo,  that  whether  or  not  the  original  tenure  still  sub- 
bistcd,  the  latter  rent  was  one  for  the  arrears  of  which  an  ac- 
tion of  debt  would  lie  at  the  suit  of  the  corporation  under  the 
14  &  15  Vict.  c.  20.  Corporation  of  Dublin  v.  Herbert,  12 
Ir.  C.  L.  Rep.  502. 


PLEADING  (Lav/) 

Defence  in  action  of  contract]  A  defence  to  an  action  for 
goods  sold  and  delivered,  that  the  goods  delivered  were  not 
according  to  sample,  or  were  not  of  the  description  contracted 
for,  wjiich  omits  to  add  that  the  defendant  only  kept  the 
goods  a  reasonable  time,  and  only  used  a  reasonable  quantity, 
is  bad  on  general  demurrer.  Coventry  v.  Jf ' Entry.  7  Ir.  Jur. 
N.S.,  144. 

It  is  no  defence  to  an  action  upon  a  bill  of  exchange  by  the 
indorsee  against  the  acceptor,  that  an  agreement  for  the  con- 
veyance of  an  estate  by  the  plaintiff  having  been  entered  into 
between  the  plaintiff  and  the  drawer  of  a  bill  of  exchange  ac- 
cept 3d  by  the  defendant,  such  bill  was  drawn  and  accepted 
to  secure  the  purchase-money  ot  such  estate;  that  when  due, 
and  the  drawer  unable  to  pay  the  amount,  the  bill  of  ex- 
change now  being  sued  upon  was  drawn  and  accepted  as  a 
renewal  of  it ,  and  that  the  plaintiff  had  not,  in  pursuance  of 
his  agreement,  conveyed  the  estate  in  question.  Neither, 
under  the  above  circumstances,  will  a  defence  that  the  plain- 
tiff in  a  bill  by  him  filed  in  an  equity  suit  had  disclaimed  the 
agreement,  be  held  a  good  defence  as  amounting  to  what 
might  constitute  a  recission  of  the  contract.  Eyre  v.  AT/heell, 
7  Ir.  Jur.,  N.S.  885. 

Pleading  in  action  by  husband  and  wife,]  A  summons  and 
plaint  to  recover  money  had  and  received  for  the  use  of  hus- 
band and  wife  which  does  not  disclose  the  wife's  interest,  will 
be  bad  on  general  demurrer,  anything  in  the  Common  Law 
Procedure  Act,  1863,  to  the  contrary  notwithstanding.  Ca- 
hiil  and  Wife  v.  WDowell,  7  Ir.  Jur.  N.S.,  877. 

Embarrassing  defences.]  Where,  to  a  count  for  work  and 
labour,  the  defendant  pleaded  that  the  work  and  labour  were 
done  in  consequence  of  a  contract  with  a  third  person,  and  not 
at  the  request  of  the  defendant,  and  that  at  the  time  the  work 
and  labour  were  done  the  defendant  was  an  infant,  the  court 
set  the  defence  aside  as  embarrassing,  but  allowed  the  defen- 
dant to  amend  upon  paymeut  of  the  costs  of  the  motion. 
Johnstone  v.  Sloane,  7  lr.  Jur.  N.S.,  28. 

In  an  action  for  slander  of  title,  a  defence  which  con- 
tains a  short  abstract  of  title  on  the  face  of  it,  will  not  be 
set  aside  as  embarrassing.   Crean  v.  Gamble,  7  Ir.  Jur.  N.S-,  3 1 . 

Action  of  covenant  for  120/.,  being  six  half  year's  rent,  at 
20/.  per  annum,  reserved  by  lease,  at  rent  of  401  per  annum, 
whereof  only  20/.  per  annum  had  been  paid.  Defence  on 
equitable  grounds  (there  being  other  defences  legal  and  equit- 
able) that  the  40  JL  was  inserted' in  the  lease  by  mistake ;  and 
that  by  deed  subsequent  to  the  lease  but  now  lost,  and  founded 
on  a  prior  agreement  and  made  by  and  between  the  parties 
through  whom  plaintiff  and  defendant  respectively  claim  as 
landlord  and  tenant,  it  was  covenanted  and  agreed  upon  that 
the  said  rent  should'  be  20/.  and  not  40/L,  which  latter  bum 
was  inserted  by  mistake.  Liberty  given  to  amend,  reply,  and 
demur.     Blake  v.  Hanly,  7  Ir.  Jur.  N.S ,  288. 

A  defence  *'  That  defendant  did  not  promise  to  retire  a  cer- 
tain bill,  nor  did  he  receive  from  plaintiff  said  bill  for  the  pur- 
pose alleged,"  set  aside  as  double  and  embarrassing.  Brett  v. 
Sheridan,  7  Ir.  Jur.  N.&,  887. 

Plea  to  an  action  upon  a  promissory  note  by  an  indorsee 
against  maker,  "that  the  defendant  was  not  at  the  time  of 
the  commencement  of  the  suit  the  lawful  holder  of  the  note." 
Held,  that  this  plea  was  embarrassing.  The  following  amend- 
ment was  ordered:  uThat  after  the  indorsement  mentioned  in 
the  plaint,  and  at  the  time  when  the  action  was  commenced, 
the  plaintiff  had  ceased  to  be,  and  was  not  then,  the  holder 
of  the  note.    Barber  v.  Doyle,  12  Ir.  C.  L.  Rep.  342. 

See  also  Lindsay  v.  Bayly,  7  Ir.  Jur.  N.S,.  259;  Pearson  v. 
Smith,  7  Ir.  Jur.  N.S.,  275;  Brabaxon  v.  Potts,  7  Ir.  Jur, 
N.S.  299. 

Defence  in  ejectment]  To  a  summons  and  plaint  in  eject- 
ment for  n  n-payment  of  rent,  naming  six  persons  as  defen- 
dants, and  averring  that  the  defendants  held  the  lands  as 
tenants  from  year  to  year  of  the  plaintiff,  at  the  yearly  rent  of 
45/.  sterling,  one  ot  the  defendants  pleaded  ••  that  he,  toge- 
ther with  the  other  defendants  in  this  suit,  does  not  hold  the 
lands  in  plaint  mentioned,  in  manner  and  form,"  &c     The 
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court  refused  to  set  aside  this  defence  on  motion*  Murphy  v. 
Carey  %  12  Ir.  C  L.  Hep.,  app.  ix. 

False  and  sham  defences.]  The  court  set  aside  a  defence 
which  was  shown  by  affidavit,  and  by  the  admissions  of  the 
defendant  made  after  action  brought,  to  be  a  sham,  and  which 
was  irregular  by  reason  of  no  notice  or  copy  of  the  defence 
having  been  served  on  the  plaintiffs  attorney,  as  required  by 
section  45  of  the  Common  Law  Procedure  Act  (Ireland)  1853. 
Bonis  v.  Jordan,  7  Ir.  Jur,  N.  S.,  28. 

Defence  set  aside  as  a  sham.  O'Learyv.  Hopper,  7  Ir.  Jar., 
N.  S.,  29. 

Where  the  defence  put  in  was  a  simple  traverse  of  a  mate- 
rial allegation  in  the  summons  and  plaint,  and  did  not  intro- 
duce any  new  matter,  and  was  regular  in  all  respects,  the 

6  urt  refused  to  set  it  aside  as  a  sham  defence.  O'Brien  v. 
Taggaret,  7  Ir.  Jur.,  N.  S.,  29. 

Principles  on  which  the  court  acts  in  setting  aside  or  refus- 
ing to  set  aside  defences  as  shams.    /ft. 

To  a  writ  of  revivor  a  defence  of  payment  which,  it  was 
•worn  by  the  plaintiff  was  false,  and  only  filed  to  delay  and 
embarrass  the  plaintiff,  will  not  be  set  aside  on  motion,  nor 
will  the  defendant  be  ordered  to  verify  it.    Foster  v.  Murphy, 

7  Ir.  Jur.,  N,  S.,  825. 

Repeating  same  defence.']  When  one  of  the  pleas  in  the 
defence  is  applicable  to  more  than  one  of  the  counts  in  the 
summons  and  plaint,  it  is  desirable  that  it  should  be  inserted 
only  once,  and  the  counts  to  which  it  is  an  answer  be  speci- 
fied, and  not  that  the  plea  should  be  repeated  severally  as 
many  times  as  there  are  counts  to  which  it  is  an  answer. 
Montgomery  v.  Middkton,  7  Ir.  Jur.,  N.  S.,  80. 

PLEADING  (EQUITY;. 

In  petitions  for  account  for  wilful  default.  In  a  cause  pe- 
tition against  an  agent  proving  an  account  as  to  wilful  ne- 
glect and  default,  the  petitioner  must  aver  some  specific  in- 
stances of  such  neglect  and  default.  Bond  v.  «4T  Watty,  7  Ir. 
Jur.,  N.  S^  815. 

Putting  admissions  m  issue."]  Statement  of  an  admission  in 
the  petitioner's  affidavit  in  reply,  is  not  a  compliance  with  the 
rules  of  equity  pleading,  requiring  admissions  to  be  put  in  is- 
sue.    Carry  v.  Lord  Cremorne,  12  Ir.  Ch.  Rep.,  136. 

Putting  documents  in  issue,]  Where  an  agreement  is  al- 
leged in  a  petition  for  specific  performance  of  that  agreement, 
it  is  not  necessary  to  put  in  issue  the  written  documents  re- 
lied on  as  evidence  of  that  agreement.  Rice  y.  O'Connor,  12 
Ir.  Ch.  Rep.  424. 

— -♦— 
PLEADING  (PROBATE  COURT),  see  Probate  (Court  of> 

♦ 
POOR  LAW. 

By  section  48  of  1  &  2  Vict ,  c.  5(3,  it  is  enacted,  M  that 
the  commits  oners  shall  take  order  for  the  due  performance  of 
religious  service  in  such  workhouses,  and  for  appointing  fit 
persons  to  be  chaplains  for  that  purpose."  Under  this  section 
the  commissioners  have  no  power  to  issue  a  sealed  order  com- 
manding the  guardians  of  the  poor  of  a  union  to  provide  for 
the  use  of  the  roraan  Catholio  chaplain  a  suitable  altar,  vest- 
ments, and  such  other  appendages  of  an  altar  as  are  necessary 
for  the  due  performance  of  religious  service  in  the  workhouse 
of  the  union,  according  to  the  form  of  the  Roman  Catholio 
Church;  and  the  court  will  not  graift  a  mandamus  to  enforce 
such  order.     (O'Bhibn,  J.,  dusentiente  ) 

Per  Lkkuoy,  C.  J. — An  Act  of  Parliament,  in  order  to  con- 
fer upon  commissioners  a  discretionary  and  unlimited  power 
of  directing  the  imposition  of  a  tax,  in  the  form  of  a  rate,  for 
objects  of  which  they  are  to  be  the  judges,  must  be  clear  and 
explicit  beyond  the  possibility  of  a  doubt  The  Queen  v.  The 
Guardians  of  the  Poor  of  Nswtownards  Union,  12  Ir.  C  L. 
Rep  45.  m 

The  court  has  not  jurisdiction  to  interfere  with  or  control 
the  discretion  vetted  in  <  the  Poor  Law  Commissioners  by  sec- 
tion 48  of  the  1  &  2  Vict,  o.  56,  of  fixing  the  salary  of  the 
chaplains  of  the  union  workhouses,  where  such  discretion  has 
been  exeicised  bona  fide  by  them.  The  Queen  v.  The  Poor 
Law  Commissioners,  12  Ir.  C.  L.  Kep.,  212. 

Bed  otter  if  such  discretion  hss  been  exercised  in  an  illusory 
manner,  or  otherwise  not  bona  fide.    lb* 

♦ 

PORT  AND  HAVEN,  see  Nkw  Thial. 


POWER  OF  APPOINTMENT. 

A  tenant  for  life,  of  freehold  estate,  having  a  power  of  ap- 
pointment among  his  children,  devised  the  estate  to  trustees 
to  sell  and  divide  the  purchase  money  among  the  children  in 
certain  shares.  Upon  a  petition  for  sale  by  the  trustees  of  the 
will,  the  court  granted  an  order  for  sale.  Blackky's  Estate,  7 
Ir.*  Jur.,  N.  S ,  69. 

What  operates  as  an  execution.]  A  testator  having  a  power 
to  appoint  real  estate,  and  a  sum  of  4.000J.  to  all  or  any,  or 
one  or  more  of  the  children,  or  more  remote  issue  of  the  mar- 
riage, made  his  will  before  any  child  was  born,  but  while  the 
wife  was  enciente,  bequeathing  all  his  property  on  trust,  in  the 
event  of  his  leaving  one  child,  that  he  or  she  should  inherit 
all  his  landed  and  personal  property;  but  in  case  of  his  leav- 
ing a  son  and  daughter,  he  devised  and  bequeathed  all  his 
landed  and  personal  property  to  his  son,  save  and  except 
4,0001  to  his  daughter.  He  afterwards  died,  leaving  no  real 
estate  except  what  was  subject  to  the  power,  but  considerable 
personal  estate,  and  leaving  two  sons  and  two  daughters. 
Held,  that  the  will  did  not  operate  as  an  execution  of  the 
power  over  the  real  estate,  as  the  devise  was  either  void  for 
uncertainty,  or  conditional  on  events  which  had  not  happened. 
Russell  v  Russell,  12  Ir.  Ch.  Rep.  877. 

Held,  also,  that  the  will  did  not  operate  as  an  execution  of 
the  power  over  the  4,000/,  the  Statute  of  Wills  (1  Vict,  c 
26,  s.  27,)  applying  to  general  powers,  and  not  to  special 
powers  in  favour  of  particular  objects,    lb. 

What  amounts  to]  A  testator  bequeathed  all  his  estate, 
real  and  personal,  to  trustees,  in  trust,  to  pay  the  rents  and 
dividends  to  his  wife  for  her  life,  and,  after  her  death,  be  di- 
rected all  his  real  and  personal  estate,  and  all  moneys  which 
might  have  been  got  in,  or  might  be  still  due  and  owing, 
should  go  to  and  be  paid  in  such  manner  as  he  should  by  a 
codicil  or  codicils  direct  and  appoint;  and,  in  default  of  such 
direction,  to  his  wife  as  his  residuary  devisee  and  legatee.  By 
a  codicil  he  left  an  annuity  of  600/1  to  W.  for  his  life;  and  if 
W.  married,  and  had  children,  in  that  case  the  6002.  per  year 
was  to  go  to  them  in  what  manner  W.  might  think  proper; 
but,  should  he  not  leave  any  issue,  then  the  6Q0L  per  year  to 
go  to  E.  W.  and  his  family,  to  be  so  divided  as  E.  W.  might 
think  proper.  Held,  that  W.  had  power  to  dispose  of  it  among 
his  children  as  a  perpetual  annuity,  and  that  there  was  a 
trust  for  them  in  default  of  appointment  Warren  v.  Wright 
12  Ir.  Ch.  Rep.  401.  • 

♦ 

PRACTICE  (LAW). 

Particulars.]  In  an  action  for  work  and  labour,  to  which 
the  ordinary  money  oounts  are  added  in  the  summons  and 
plaint,  it  is  not  necessary,  when  there  is  an  endorsement  of 
particulars,  to  specify  to  which  of  the  counts  the  particulars 
refer.    M'Guinness  v.  Meekon,  7  Ir.  Jur.,  N.  S.,  18. 

In  an  action  to  recover  damages  for  breach  of  covenant  by 
defendant  in  not  completing  his  title  to  a  house  purchased 
from  him  by  the  plaiutiff,  the  court  refused  to  grant  particu- 
lars of  the  costs  of  a  Chancery  suit,  incurred  by  plaintiff,  or 
of  monies  expended  ou  the  house  by  him,  or  the  times  of  the 
expenditure.     Cornwall  v.  Hudson,  7  Ir.  Jur.,  N.  S.,  117. 

Particulars  of  payment  into  court.]  Action  on  the  money 
counts  claiming  4  00 1  in  respect  of  the  items  claimed  in  the 
plaintiff's  bill  of  particulars.  Defence  as  to  SOL  portion,  &c, 
payment  of  SOL  into  court,  and  that  that  was  sufficient  to 
answer  plaintiffs  demand  as  to  that  sum,  with  traverses  as 
to  the  rest.  Held,  that  the  court  would  not  compel  the  de- 
fendant to  give  particulars  specifying  the  items  as  to  which 
the  money  was  paid  into  court  Ryan  v.  Horgan,  7  Ir.  Jur., 
N.  S.  59. 

Change  of  venue,]  The  court  will  change  the  venue  on  the 
application  of  the  plaintiff  when  he  accounts  satisfactorily  for 
having  laid  it  in  a  place  different  from  that  to  which  he  wishes 
it  to  be  transferred,  the  defendant  failing  to  exhibit  such  a 
preponderance  of  convenience  as  would  have  induced  the  court 
to  change  it,  supposing  it  to  have  been  originally  laid  where 
the  plaintiff  now  seeks  to  have  it.  Enright  v.  The  Promoter 
Insurance  Company,  7  Ir.  Jur.,  N.  S.,  1 63. 

A  motion  by  the  defendant  to  change  the  venue,  w.ll  be 
heard  where  the  defendant  has  lodged  his  pleas,  and  the  as- 
sizes are  close  at  hand,  though  the  summons  and  plaint  has 
not  been  tiled,  and  the  court  will  order  it  to  be  forthwith  tiled, 
unlPiM  the  nlainttff  undertakes  not  to  give  notice  ot  trial  lor 
0?e  n"xt  a4e,    JSgnn  v.  Vesey,  7  Ir.  Jur.,  N.  S.,  C2J. 
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Amendment  of  plaint  by  striking  out  the  name  of  a  defendant  ] 
In  an  action  of  trespass  the  plaintiff  will  be  permitted  to 
ttrike  out  the  name  of  a  defendant  on  whom  the  plaint  had 
not  been  served,  if  the  plaintiff  would  loae  a  trial  at  the  next 
assizes  by  having  to  serve  him.  Thompson  v.  Ktlly%  12  Ir.  C 
L.  Hep.,  app.  L 

Defences  fed  without  leave."]  Leave  granted  that  defences 
filed  without  leave  of  the  court  should  stand  as  if  they  had 
been  filed  by  the  permission  of  the  court,  MKLoughlin  v.  Jef- 
fers,  12  Ir.  C.  L.  Rep.,  app.  L 

Notice  for  leave  to  file  replication.']  In  the  Court  of  Com- 
mon Pleas,  notice  is  now  reqnired  of  a  motion  for  leave  to  file 
a  replication.    Dunne  v  PlunkeU  7  Ir.  Jur.,  N.  S.,  323. 

Replications  to  defence  of  set-off.]  The  leave  of  the  court  is 
necessary  to  entitle  a  plaintiff  to  file  several  replications  to  a 
defence  of  set-off  Banahan  v.  Wallace,  12  Ir.  C.  L.  Rep , 
app.  xiii. 

Marking  final  judgment  where  no  defence]  Where  no  de- 
fence is  fiied  to  a  plaint,  the  bill  of  particulars  annexed  to 
which  contains  even  a  single  item  which  may  be  controverted, 
final  judgment  cannot,  without  the  intervention  of  a  jury,  be 
marked  under  the  Common  Law  Procedure  Act,  1853,  s.  96. 
ConoVy  v.  Teeling,  12  Ir.  C  L.  Rep.,  app.  xxix. 

Postponement  of  trial]  Notwithstanding  that  the  defendant 
on  a  motion  for  further  time  to  plead,  has  undertaken  to  ac- 
cept short  notice  of  trial,  the  trial  will  be  postponed  on  the 
ground  of  the  absence  of  a  material  witness.  Lynch  v.  The 
Liverpool  and  New  York  Steam  Ship  Company,  7  Ir.  Jur.t 
N.&,336. 

Notice  of  trial  pending  appeal]  Pending  an  appeal  to  the 
Court  of  Error  by  the  defendants  from  an  order  of  the  full 
court,  which  had  set  aside  a  verdict  had  for  the  defendants, 
and  directed  a  venire  de  novo  the  plaintiff  cannot  serve  notice 
of  trial  for  the  ensuing  assizes,  and  a  judge  sitting  in  Cham- 
ber has  power  to  make  an  order  to  restraiu  him  from  proceed- 
ing to  act  upon  it.  Whalley  v.  Lord  Massareeney  7  Ir.  Jur., 
N.  S.,  823. 

Proceedings  m  error.]  The  Court  of  Exchequer  will  not 
set  aside  '*  proceedings  in  error "  where  defendant  did  not 
make  np  the  paper  books  within  six  days  from  filing  of  the 
suggestion.     JJoolan  v.  Doolan,  7  Ir.  Jur.,  N.  S.,  84. 

Proceedings  where  venire  de  novo  directed  by  the  House  of 
Lords  J  Upon  an  application  to  set  aside  suggestions  filed  by 
the  defendant,  as  having  been  entered  without  leave  of  the 
court,  and  as  bearing  no  date,  also  to  set  aside  the  abstract  of 
Nisi  Prius  and  issues,  the  action  having  been  commenced  be- 
fore the  year  1853,  and  also  the  notice  of  trial,  upon  the 
ground  that  a  year  and  a  day  had  elapsed  since  any  proceed- 
in  the  cause,  it  appeared  that  the  action  had  been  commenced 
in  the  year  1852,  and  the  verdict  having  been  for  the  plain- 
tiff, and  exceptions  taken  and  overruled  by  the  court  below, 
that  the  defendant  had  carried  the  case  into  the  Court  of  Er- 
ror, and  finally  into  the  House  of  Lords,  where  judgment  was 
given  in  July,  1858,  affirming  the  judgment  of  the  Court  of 
Error,  and  granting  a  venire  de  novo  to  the  defendant.  That 
the  record  of  the  proceedings  in  the  House  of  Lords  was  not 
finally  made  up  until  August,  1859;  that  upon  the  15th  of 
November,  1859,  the  defendant  served  a  notice  of  trial,  which 
whs  withdrawn  a  few  days  afterwards.  The  defendant,  upon  the 
1 4th  November,  I860,  filed  a  suggestion  of  the  death  of  a  co- 
defendant,  and,  on  the  following  day  the  defendant  (no  step  hav- 
ing been  taken  by  the  plaintiff  in  the  meantime),  served  the  no- 
tice of  trial,  the  subject  of  the  present  motion.  Held,  that 
the  defendant  was  entitled,  under  the  156th  section  of  the 
Common  Law  Procedure  Act  (1853),  and  notwithstanding  the 
]56rh  General  Order  (1854;,  to  enter  the  suggestions  without 
the  leave  of  the  court.  Hold,  that  the  record  of  Nisi  Prius, 
and  the  issues,  should  not  be  set  aside,  although  the  action 
had  been  commenced  before  the  passing  of  the  Common  Law 
Procedure  Act.     M'Mahon  v.  Ellis,  12  Ir.  a  L.  Ren.  437. 

Held,  also,  {dissentiente  Monahan,  C.  J  ,)  that  the  judgment 
of  the  House  of  Lords  having  been  pronounced  in  July,  1858, 
(though  the  record  was  not  settled  until  August,  1859,)  the 
defendant  was  entitled  to  serve  notice  of  trial  in  November, 
1859,  without  a  rule  for  the  purpose  under  the  178th  General 
Order  (1864).     lb. 

Held,  (per  Monahan,  C  J.,)  that  notice  of  trial  could  not 
have  been  served  by  either  party  until  the  record  of  the  pro- 
ceedings in  the  House  of  Lords  was  returned  into  the  court 
below,  and,  therefore,  that  the  plaintiff  not  having  been  in 
default,  the  defendant  should  have  obtained  a  rule  to  proceed 


under  the  178th  General  Order  (1854),  and  consequently  thai 
the  notice  of  trial  of  Noy ember,  1 859,  was  invalid,  and,  for  a 
similar  reason,  the  notice  of  November,  1860.    75. 

Liberty  to  proceed  in  fresh  action,  where  rule  to  discontinue  ] 
Where  a  rule  to  discontinue  had  been  entered,  and  the  defen- 
dant's costs  had  been  furnished,  but  not  taxed,  the  court  gave 
liberty  to  the  plaintiff  to  proceed  in  another  action  for  the 
same  cause,  lodging  in  court  the  amount  of  costs  claimed  by 
defendant.     Bredin  v.  Corcoran,  12  Ir.  C.  L.  Rep.,  app.  ix. 

Motion  for  liberty  to  proceed,  notwithstanding  lapse  of  time.] 
A  case  was  referred  by  consent  to  arbitration.  The  arbitra- 
tion was  not  proceeded  with  for  upwards  of  five  years,  and 
then  the  defendant  denied  the  authority  of  the  arbitrators  to 
proceed.  The  plaintiff  moved  the  court  for  liberty  to  proceed 
with  the  action,  notwithstanding  the  lapse  of  time.  He  ac- 
counted for  the  delay  by  his  anxiety  not  to  press  the  defen- 
dant, who  was  his  brother.  But,  upon  affidavit  of  the  defen- 
dant that  several  witnesses,  material  and  necessary  for  the 
defence,  had  left  the  country  since  the  date  of  the  consent, 
the  court  refused  the  motion.  O'Cattaghan  v.  OCallagkan, 
12  Ir.  C.  L.  Rep ,  app.  xlvL 

Admission  of  documents.]  A  notice  to  admit  document 
served  under  section  1 1 8  of  the  Common  Law  Procedure  Act, 
1853,  required  the  plaintiff  to  admit  "that  the  documeuu 
specified  in  the  second  schedule  thereto  are  true  copies  of  the 
originals  thereof  respectively,  and  that  said  originals  were 
presented,  &c,  as  therein  stated ;  and  that  said  copies  be  ad- 
mitted on  the  trial,  instead  of  the  originals,  saving  all  just 
exceptions."  The  second  schedule  was  headed,  "  documents 
admitted  to  be  true  copies  of  the  originals."  The  plaintiff  not 
having  complied  with  this  notice,  a  motion  by  the  defendsxt 
to  be  paid  the  costs  of  proving  at  the  trial  the  original  docu- 
ments (petitions  to  Parliament)  was  refused  on  the  ground 
that  the  notice  served  sought  only  the  admission  of  copies. 
Rochfort  v.  Sedley,,  12  Ir.  C.  L.  Rep.,  app.  iv. 

Semble,  though  a  party  admit  a  copy,  his  adversary  must 
still  produce  at  the  trial,  or  account  for  the  non-production  of 
the  original.    lb. 

The  jury  disagreed  at  the  trial;  and  the  motion  was  made 
pending  the  action.     lb. 

Qusre,  whether  the  application  was  not  premature?    lb. 

Inspection  and  production  of  documents.]  To  an  action  for 
rent  brought  by  the  heir  at  law  and  devisee  of  the  lessor, 
the  defendant  in  his  defence  referred  to  a  deed  of  assignment 
made  after  the  demise  by  the  lessor  of  ail  her  estate  in  the 
reversion — Held,  that  it  should  be  produced  for  inspection 
though  it  destroyed,  if  genuine,  the  plaintiff's  title.  Sargent 
v.  CUary,  7  Ir.  Jur.,  N.  S.,  328 

Order  made  directing  defendant  to  state  whether  he  had 
particular  documents  in  his  pos  ession.  Poole  v.  Griffiths,  7 
Ir.  Jur.,  N.  S.,  259. 

Interrogatories.]  Where  the  court  has  directed  an  interro- 
gatory to  be  exhibited  to  the  plaintiff  in  an  action,  and  to  be 
answered  by  him,  and  has  afterwards  disposed  of  the  order  by 
refusing  to  make  any  rule  on  a  motion  to  attach  him  for  non- 
compliance, and  the  defendant,  subsequently,  obtains  from  a 
judge  in  chamber  an  order,  that  a  similar  interrogatory  be 
exhibited  and  answered,  withholding  all  mention  of  the  'pre- 
vious proceedings,  the  court  will  set  aside  the  judge's  order. 
M'Afahon  v.   Ellis,  7  Ir  Jur.,  N.  S.,  821. 

Whero  in  an  action  brought  for  the  disturbance  of  the  plain- 
tiff in  an  office  which  h|  claims  to  hold,  the  court  has  pre- 
viously ruled  upon  demurrer  that  it  lies  upon  the  plaintiff 
affirmatively  to  show  he  took  the  necessary  oath  of  office,  it 
will  not  permit  the  defendant  to  elicit  from  him  by  exhibiting 
an  interrogatory,  whether  or  not  he  ever  took  such  oath,  in- 
asmuch as  this  Is  Peeking  to  know  what  evidence  the  plaintiff 
means  to  give  at  the  trial,  or  else  an  endeavour  to  procure 
evidence  which  may  rebut  his  case,    lb. 

Garnishee  order.]  Where  a  garnishee  order  has  been  ob- 
tained upon  a  judgment  entered  on  a  bond,  which  is  not  an 
ordinary  pecuniary  bond,  and  its  nature  withheld  from  the 
judge  at  the  time,  the  court  wil  set  aside  the  order.  Ryan  r. 
Reynolds,  7  Ir.  Jur.,  N.S.,  82. 


PRACTICE  (EQUITY). 

Affidavit,  when  necessary  to  file.]    Semble,  that  when  M  the 

matter  of  defence  "  relied  on  by  a  respondent,  is  matter  of  law, 

and  not  of  fact,  the  respondent  may  raise  his  objections  at  the 

hearing  of  the  cause,  without  filing  an  answering  affidavit, 
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pursuant  to  the  4th  General  Order,  1857.  But  if  the  peti- 
tioner charge,  that  he  is  taken  by  surprise  by  the  defence 
raised,  he  will  be  directed  to  file  an  answering  affidavit,  /r- 
vine  v.  Frew,  7  Ir.  Jur.,  N.  S.,  72. 

Enrolling  decree.]  The  Court  of  Chancery  will  not  refoae 
permission  to  enrol  decrees,  or  put  the  party  seeking  to  enrol 
them  under  term*,  when  an  appeal  to  the  House  of  Lords  has 
been  lodged  on  a  decree,  against  which  the  decrees  sought  to 
he  enrolled  would  be  evidence.  Spread  v.  Newe,  7  Ir.  Jur., 
N.  S.,  95,  and  12  Ir.  Ch.  Rep.,  335. 

Petition  of  revivor  and  supplement]  Liberty  to  file  a  peti- 
tion merely  of  revivor. may  be  obtained  on  motion  of  course; 
but  notice  ought  to  be  served  where  it  is  sought  to  file  a  pe- 
tition of  revivor  and  supplement.  Williamson  v.  Tucket/,  7  Ir. 
Jur.,  N.  S.274. 

Dismissing  petition  where  order  for  security  for  costs  not 
complied  with  ]  Where  an  order  has  been  obtained  that  a 
petitioner  should  give  security  for  costs,  which  has  not  been 
complied  with,  the  proper  application  for  the  respondent  to 
make  is,  not  to  have  the  petition  at  once  dismissed  with  coats, 
but  for  aa  order  that  the  security  be  given  within  a  limited 
time,  and  that,  in  default,  the  petition  do  stand  dismissed  with 
costs.     Martin  v.  Bunbury,  7  Ir.  Jur ,  N  S.,  274. 

Fee-farm  grant  where  there  is  a  receiver.]  Where  a  tenant 
seeks  n  fee -farm  grant,  and  there  is  a  receiver  over  the  own- 
er's interest,  the  tenant  must  call  upon  the  receiver  to  take 
the  proper  proceedings  to  have  a  fee-farm  grant  given  before 
he  proceeds  himself,  and,  semble,  that  where  the  receiver  is 
appointed  in  a  cause,  the  tenant,  in  case  of  a  refusal  to  act  by 
the  receiver,  ought  to  proceed  by  motion  in  the  cause,  unci 
not  by  petition  under  the  Renewable  Leasehold  Conversion 
Act.     Ex  parte  Hanks,  7  Ir.  Jur.,  N.  S.,  190. 

Letting  lands  where  parties  in  possession.]  Order  made  that 
the  Master  should  let  certain  lands  unless  the  parties  in  pos- 
session should  shew  good  cause  to  the  contrary ;  and  that  on 
shewing  such  cause  those  parties  should  state  how  they  held 
the  lands.     PeiU  v.  Bermingham,  7  Ir.  Jur.,  N.  S.,  274. 

AcbnmiitraHon  suit  where  proceedings  to  revoke  administra- 
tion.] District  administration  having  been  granted  on  the 
usual  affidavit  that  the  testator's  assets  did  not  amount  to 
more  than  200£,  the  administrator  attempted  to  obtain  a  sum 
of  1,0001,  to  which  the  intestate  was  entitled.  Proceedings 
to  revoke  the  district  administration  were  taken.  Held,  that 
a  summary  order  of  reference  of  a  suit  for  administration  and 
a  receiver  might  be  made  without  three  weeks'  demand  of 
account  required  by  the  General  Order.  Wales  v.  Griery  12 
Ir.  Ch.  Rep.  8& 

Jurisdiction  of  Master  in  administration  suit  to  re-hear  cause.] 
The  Masters  have  jurisdiction  to  re-bear  causes  referred  to 
them  under  the  15th  section  of  the  Court  of  Chancery  (Ire- 
land} Regulation  Act,  1850;  but  they  have  only  the  same 
power  and  authority  as  the  court,  and  are  hound  in  the  same 
manner  as  the  court,  in  respect  to  the  period  within  which 
caiiKes  may  be  re -heard;  therefore — 

After  the  time  limited  by  the  80th  section  of  the  Act,  the 
Master*  Lave  jurisdiction  to  give  leave  to  re-hear  a  cause  be- 
fore t  .era,  only  upon  being  satisfied  that  substantial  grounds 
probably  exist  for  such  a  re-hearing,  and  for  the  delay  in  bring 
ing  the  same.    Nason  v.  Peard,  12  Ir.  Ch.  Rep.  80. 

A  decree  was  made  in  July,  1855,  in  an  administration  suit. 
In  July,  1858,  the  petitioner  was  informed  of  the  necessity  of 
rectifying  it.  In  1 859,  he  obtained  leave  to  file  a  supplemental 
petition  in  the  nature  of  a  bill  of  review,  which  was  dismissed 
without  prejudice  in  February,  18C0.  In  May,  1860,  he  ob- 
tained leave  to  re-hear  the  original  cause.  Held,  that  the 
Master  had  no  jurisdiction  to  make  the  order,  having  regard 
to  the  delay  which  had  taken  place,  which  was  not  accounted 
for.    lb. 

Observations  on  the  practice  in  the  Master's  office  in  admi- 
nistration suits,     lb. 

Practice  in  partition  suits.]  The  final  decree  in  a  partition 
suit  directed  that  the  several  parties  should  bear  their  own 
costs  incurred  up  to  and  including  the  first  hearing ;  and  that 
the  costs  incurred  subsequently  to  the  first  decree,  including 
copies  of  deeds,  &c,  should  be  borne  rateably,  and  in  the  pro- 
portions and  manner  following,  £e.,  one-third  by  the  petitioner 
A.,  one-third  by  the  respondent  B.,  and  one-third  by  the  re- 

r  dents  C,  and  that  D.  (who  wa*  the  cestui  que  trust  of  C.,) 
ild  be  allowed  his  costs  out  of  the  third  part  of  the  lands 
and  funds  coming  to  C ;  and  it  was  ordered  that  it  be  refer- 
red to  one  of  the  taxing-masters  to  tax  and  ascertain  the  costs 


of  said  several  parties.  Held,  that  the  respondents  C.  were 
entitled  under  the  decree  to  their  cost;  properly  and  necessa- 
rily incurred,  subsequently  to  the  first  hearing,  and  up  to  and 
including  the  finaHiearing.  Leslie  v.  Dungannon,  12  Ir.  Ch. 
Rep.  '205. 

In  partition  suits,  the  costs  up  to  and  including  the  costs  of 
the  first  hearing,  are  borne  by  the  parties  to  the  suit  respec- 
tively, and  the  costs  of  all  parties  properly  and  necessarily  in- 
curred after  the  first  hearing,  and  up  to  and  including  the 
second  hearing,  should  be  taxed,  and  the  total  amount  of  such 
costs  should  be  borne  by  the  parties  according  to  their  respec- 
tive interests.     76, 

The  practice  as  to  costs  in  partition  suits  investigated  and 
determined,     lb. 

Suits  to  perpetuate  testimony.]  A  bill  was  filed  to  perpetu- 
ate testimony  of  the  contents  of  a  lost  deed,  by  a  party  claim- 
ing a  reversionary  interest  thereunder.  Held,  that  under  a 
commission  issued  according  to  the  prayer  of  the  above  peti- 
tion, the  respondents  named  in  the  latter  could  not  examine 
witnesses  on  their  own  behalf.  Talbot  v.  Kennedy,  7  Ir.  Jur., 
N.  S.,  60. 

And  that  the  defence  of  purchase  for  valuable  considera- 
tion without  uotice,  is  no  answer  to  a  suit  to  perpetuato  tes- 
timony,   lb. 

PRACTICE  (COURT  OF  PROBATE),  tee  Probatb 
(Court  of). 


PRACTICE  (LANDED  ESTATES  COURT),  see  Landkd 
Estates  Coubt. 


PRESCRIPTION. 

Right  to  water.]  A  lease  made  in  1 775  by  A.  to  T.,  com- 
prised two  closes  Blackacre  and  Whiteacre.  A  mill  was  sub- 
sequently built  on  Blackacre,  which  was  supplied  by  a  stream 
through  Whiteacre;  and  S.,  a  tenant  of  the  mill  under  P.,  mid 
subsequent  tenants  enjoyed  this  right  of  water  from  1818.  In 
1836,  C.,  who  was  entitled  to  the  reversion  expectant  on  T.'s 
lease,  appointed  Whiteacre  to  K.  for  life,  from  the  expiration 
of  that  lease,  retaining  Blackacre.  The  lease  of  1775  expired 
on  the  26th  of  April,  1840.  K.,  in  1841,  demised  Whiteacre 
to  the  defendant,  and,  in  1848,  C.  demised  Blackacre  to  the 
plaintiff  with  the  right  to  water  sufficient  for  the  mill  as  en- 
joyed by  S.  In  an  action  for  the  diversion  of  the  water,. com- 
menced in  June,  1800,  there  was  evidence  of  uninterrupted 
enjoyment  from  1818  to  1860.  Held,  that  as,  during  the 
lease  of  1775,  there  was  a  unity  of  possession  in  T.,  the  en- 
joyment by  Stuart,  his  tenant,  pending  that  lease,  was  not  an 
enjoyment  •'  as  of  right "  within  the  meaning  of  the  Prescrip- 
tion Act.     Wilson  v.  Stanley,  12  Ir.  C.  L.  Rep.  845. 

Held,  also,  that  the  user,  for  more  than  twenty  years  since 
the  20th  April,  1840,  conferred  no  title  to  the  easement,  un- 
der the  2nd  section  of  the  Prescription  Act,  the  reversion  of 
the  servient  tenement  during  that  period  being  vested  in  K., 
the  tenant  for  lite.    lb. 

PRESUMPTION. 

In  1708,  lands  were  demised  for  a  term  of  500  years;  the 
representatives  of  the  lessee  dealt  with  them  from  1725  until 
1840,  as  it  they  had  been  freehold.  The  devolution  of  title 
between  1726  and  1770  was  not  proved.  Held,  that  as  be- 
tween persons  claiming  under  a  deed  of  1770,  the  lands  were 
to  be  treated  as  if  a  release  of  the  reversion  on  the  500  years* 
term  were  to  be  presumed.  Lysaghl  v.  /fosse,  12  ir.  Ch. 
Rep.  444. 

An  ancient  watercourse,  which  had  supplied  D.'s  mill  had 
been,  in  1824,  and  thence  until  1826,  obstructed  by  a  new 
road,  whioh  was  made  across  it;  and  the  supply  of  water 
having  been  thus  cut  off,  a  new  watercourse  was  constructed 
by  D.,  to  supply  his  mill  through  the  lands  of  A.  (through 
which  the  original  watercourse  had  passed);  and  L»,  in  1858, 
obstructed  the  new  watercourse.  The  lands  of  L.  had  been 
in  the  occupation  of  tenants  from  1827  to  1858.  The  rever- 
sioner did  not  reside  upon  them;  and  the  rents  were  received 
by  a  barrister  living  in  Dublin,  but  who  occasionally  oame  to 
Cork  (where  the  lands  were  situated),  and  lodged  in  the 
neighbourhood.  An  action  having  been  brought  by  L.  against 
D.  for  removing  the  obstruction  to  the  watercourse,  the  lath  r 
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claiming  a  right  to  the  flow  of  the  water,  and  the  judge  at 
the  trial  having  left  to  the  jury  the  presumption  of  a  grant  to 
D.,  and  having  also  told  them  that  they  should  be  satisfied 
that  such  grant  had  boon  actually  executed  in  fact  Held 
(reversing  the  judgment  of  jthe  Court  of  Common  Pleas),  per 
Pigot,  C.B.,  O'Brien  and  Hayes,  JJ.,  and  Hughes,  B.,  {dubi- 
tante  Lefr*»y,  C.J.,)  that  there  was  sufficient  evidence  to  leave 
to  the  jury  a  question  of  presumption  of  a  grant  to  D.  Deeble  v. 
Linehan,  12  Ir.  C.  L  Rep.  1. 

Held  (per  Fitzgerald,  B.),  that  there  was  no  evidence  of 
acquiescence  on  the  part  of  the  reversioner  sufficient  to  autho- 
rise such  question  of  presumption  being  left  to  the  jury.    lb. 

Held,  also,  (per  Lefroy,  C.J.,  Pigot,  C.h\,  O'Brien  and 
Hayes,  J  J.,  and  Hughes,  6.,)  that  the  jury  should  not  have 
been  required  to  find  that  as  a  matter  of  fact,  a  deed  had  been 
actually  executed.    lb. 

PRINCIPAL  AND  SURETY. 
Evidence  of  forbearance,]  Evidence  of  forbearance  by  the 
plaintiff  to  sue  the  principal  debtor  upon  a  bill  of  exchange  is 
no  evidence  to  go  to  a  jury  of  such  an  agreement  to  forbear 
as  will  discharge  the  surety.  Bristow  v.  Brown,  7  Ir.  Jur., 
N.  S.,  378. 

PROBATE  AND  LETTERS  OF  ADMINISTRATION. 

Grant  of  probate  generally,']  The  court  will  require  the 
clearest  evidence,  to  establish  the  will  of  a  deaf  and  dumb  tes- 
tator, of  his  perfect  capacity,  due  instructions  for,  and  proper 
execution  of  his  will.  Massey  v.  Pennefather,  7  Ir  Jur., 
N.  S.,  268. 

A  will  was  signed  by  the  testator  in  the  absence  of  the  two 
attesting  witnesses,  and  the  survivor  of  them  in  his  evidence 
negatived  an  express  acknowledgment  then,  but  admitted  that 
the  will  was  on  the  table,  eigned,  before  the  testator,  and  that 
it  was  handed  over  to  them  to  sign.  The  drawer  and  the 
defendant,  who  were  present,  swore  to  an  express  acknowledg- 
ment. Held,  on  the  evidence,  thai  there  was  an  express  ac- 
knowledgment; but,  besides,  that  there  was  enough  to  con- 
stitute a  virtual  one  in  law.  Todd  v.  Thompson,  7  Ir.  Jur., 
N.  S ,  890. 

A  testator  executed  a  will  in  Grenada,  West  Indies,  attested 
by  three  witnesses,  in  which  he  gave  several  legacies  all  in 
blank  sums,  and  appointed  J.  IL  his  residuary  legatee,  and 
named  four  executors,  and  added  a  clause  of  revocation  of  all 
former  wills.  Held,  that  parol  evidence  could  not  be  received 
to  sustain  a  plea  that  such  will  was  only  deliberative  and  im- 
perfect, and  a  demurrer  to  such  plea  was  allowed;  and  the 
same  rules  apply  to  wills  of  real  and  of  personal  estate  on  this 
point.  Also,  that  where  a  testator  describes  himself  in  his 
will  as  of  L.,  in  Ireland,  at  present  at  St.  D.,  in  Grenada,  the 
court  will  assume  that  Ireland  was  his  domicil  though  he  died 
at  St  D. ;  and  the  question  of  domicil  should  be  pleaded  as  well 
as  the  law  of  Grenada,  if  different  from  that  of  Ireland,  in  order 
to  raise  the  point.     Kennedy  v.  Kelly,  7  Ir.  Jur.  N  S.,  326. 

A  testator  made  a  will  of  the  10th  Sept,  1819,  and  by 
another  of  the  5th  Nov.,  1819,  expressly  revoked  it;  and  by 
a  codicil  to  it  of  the  same  day,  after  giving  his  property  (sub- 
ject to  annuities)  to  his  nephew,  added,  "  trusting  to  his  per- 
formance of  my  wishes  contained  in  a  will  signed  at,  &c,  on 
the  10th  Sept  1819,  and  which,  if  I  live  and  perfect  by  legal 
adrice,  1  intend  to  be  my  last  will."  Held,  that  the  earlier 
will  was  thereby  incorporated,  and  should  form  part  of  the 
probate,  as  together  with  the  other  will  and  codicils  forming 
the  last  will  of  the  testator.  B<Ul  v.  The  Attorney-General, 
7  Ir.  Jur.  N.  S.  208. 

A  testator  had  made  a  will  in  1845,  settling  his  estates  first 
on  A  and  his  issue,  and  then  on  B.  and  his  issue.  In  1 854  he 
made  another  will,  settling  them  first  on  B.  and  his  issue,  and 
then  on  A.  and  his  issue.  In  1858  be  executed  a  codicil  on 
the  same  paper  as  the  will  of  1845,  mistaking  it  for  the  wiU 
of  1858,  and  beginning  "This  is  a  oodicil  to  the  above  will.'' 
Held,  that  parol  evidence  was  inadmissible  to  show  the  mis- 
take; and  that  the  will  of  1845  was  thereby  revived,  and  to- 
gether with  the  codicicU  formed  the  last  will  of  the  deceased. 
In  the  Good*  qfStoweU,  7  Ir.  Jur.  N.  S.  825. 

In  oases  of  unattested  wills,  made  before  1st  Vic.  c  T 


which  are  impeached,  evidence  of  the  handwriting  of  the  de- 
ceased is  not  of  itself  sufficient ;  there  must  be  additional  evi- 
dence to  connect  the  will  in  some  way  with  the  deceased. 
Little  v.  Corny  n,  7  Ir.  Jur.  N.SL,  418. 


A  will  propounded  and  not  impeached,  save  by  a  plea  al- 
leging a  later  one,  cannot  be  decreed  for  unless  some  evidence 
of  execution  be  given,  an  affidavit  will  suffice.  Whitney  v. 
Whitney,  7  Ir.  Jur.  N.S.,  892. 

Grant  of  letters  of  administration,']  A  next  of  kin,  or  a 
party  entitled  in  distribution,  seeking  to  establish  his  interest 
in  the  assets,  either  on  the  construction  of  the  will,  or  by  way 
of  donatio  mortis  causa,  to  the  exclusion  of  the  other  next  of 
kin,  must  do  so  by  affidavit  clearly,  and  fairly  to  do  so  to  the 
satisfaction  of  the  court,  the  general  rule  will  prevail  that  the 
person  having  the  majority  of  interests  is  preferred,  and  the 
person  having  an  interest  adverse  to  the  assets  is  passed  over. 
8embU,  in  administration  suits,  brought  by  married  women, 
their  husbands  should  be  parties.  Afakony  v.  Sculky,  7  Ir. 
Jur.  N.S.,  107. 

The  court  will  not  dispense  with  the  usual  advertisements 
required  in  cases  of  applications  for  administration  in  cases  of 
death  on  presumption,  though  more  than  seven  years  have 
elapsed  since  the  deceased  was  last  heard  of.  In  the  goods  of 
Armstrong,  7  Ir.  Jur.  N.S.,  402. 

Administration  de  bonis  non  during  lunacy  of  administrator.] 
Where  an  administrator  becomes  of  unsound  mind,  (though 
not  found  a  lunatic  by  inquisition),  the  court  will  grant  admi- 
nistration de  bonis  non,  limited  during  the  lunacy  of  the  admi- 
nistrator, directing  the  original  letters  of  administration  to  be 
impounded,  and  their  effect  suspended  till  further  order.  In 
the  goods  of  Halliday,  7  Ir.  Jur.  N.S.,  206. 

♦      ' 

PROBATE  (Court  of). 
I    Plkadiso. 
Reference  to  documents  ]     In  a  plea  which  alleges  that  by 
a  certain  testamentary  instrument,  a  former  testamentary  in- 
strument was  incorporated  in  it,  it  is  not  necessary,  if  the  in- 
struments are  lodged  in  the  registry,  to  set  out  in  the  plea  the 
passage  of  the  will  or  codicil  relied  on,  which  constitutes  the 
incorporation,  but  the  several  instruments  must  be  specially 
referred  to  in  the  plea,  as  then  lodged  in  the  registry,  and 
thereby  their  oontents  will  be  considered  as  if  fully  set  forth 
in  the  pleadings.   Bell  v.  The  Attorney-General,  7  Ir.  Jur.  N.S. 
IL  Practice. 
Limiting  time  to  extract  administration  ]     Where  a  ease  is 
made  out  shewing  a  pressing  necessity  tor  a  personal  repre- 
sentative to  be  forthwith  raised,  as  to  revive  an  abated  suit  in 

'  Chancery,  which  was  pending  for  hearing  on  the  Chancellor's 
list,  the  court  will  limit  the  time  accordingly.  PhilapsT  Has- 

1  sard,  7  Ir.  Jur.  N.S.,  128. 

I      Objections  to  interest  ]    Objections  to  the  interest  of  cavea- 
tors should  now  be  raised  by  petition,  and  not,  as  in  the  Pre- 

!  rogative Court,  by  peremptory  exception.  Davidson*.  Woods* 
7  Ir.  Jur.  N.S.,  202. 

Effect  of  non-appearance  to  citation,]  Where  a  citation  has 
been  served  by  a  next  of  kin  on  an  executor  to  accept  or  re- 
fuse probate,  and  no  appearance  has  been  entered  within  the 
time  specified,  but  the  solicitor  for  the  plaintiff  was  aware 
from  communications  which  the  executor's  solicitor  had  with 
him,  that  the  papers  were  being  prepared  for  the  purposes  of 
probate  by  the  executor,  a  rule  entered  by  the  plaintiff  that 
the  non-appearance  of  the  defendant  be  taken  as  a  renuncia- 
tion was  set  aside.    Hoey  v.  Redmond,  7  Ir.  Jur.  N.S ,  128. 

Where  default  m  setting  down  cause.]  Where  the  plaintiff 
who  propounded  a  will,  obtained  an  order  that  either  party 
should  be  at  liberty  to  set  down  the  cause  for  hearing,  bnt 
did  not  pay  the  duty,  and  declined  to  act  on  that  order,  a  mo- 
tion on  that  ground  by  the  defendant  to  dismiss  the  suit,  and 
that  the  will  should  be  condemned,  is  irregular;  his  proper 
course  is  to  pay  the  duty  himself,  and  take  out  a  copy  of  the 
order,  and  set  down  the  cause.  Goslin  v.  GosUn,  7  Ir.  Jur., 
N.S.,  808. 

Proving  will  where  heir-at-law  is  a  lunatic.]  Where  the 
heir-at-law  of  a  testator  is  a  lunatic,  but  not  loui.d  so  by  in- 
quisition, and  is  an  inmate  of  an  asylum,  and  the  executor  or 
other  party  desires  to  prove  the  will  in  solemn  form,  and  ser- 
vice of  a  citation  on  the  heir-at-law,  had  by  order  of  the 
court  beea  had  on  himself;  and  also  his  mother  and  the  keeper 
of  the  asylum,  the  court  will  permit  the  case  to  go  to  trial, 
serving  the  order  for  trial,  and  all  further  orders,  and  all  no- 
tices in  the  case  in  the  same  way  as  already  directed  as  to  the 
citation.     Massey  v.  Pennefather,  7  lr.  Jur.  N.S.,  205. 

When  a  defendant,  the  heir  at-law,  is  of  unsound  mind,  but 
*f>t  found  so  by  inquisition,  and  no  appearance  has  been  had 
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for  him,  though  the  citation  and  notice  of  hearing  had  been 
served  on  his  mother  and  the  proprietor  of  the  asylum  in 
which  he  was  living  pursuant  to  order,  the  court  will,  on  a 
hearing  to  prove  the  will,  require  the  evidence  to  be  taken 
down  by  a  short-hand  writer,  and  to  be  verified  by  him,  and 
his  copy  of  the  evidence  so  verified  to  be  lodged  in  the  re- 
gistry, together  with  all  the  documents  given  in  evidence,  to 
be  preserved  there  and  not  given  out.  Semble,  the  court  has 
power  to  hind  the  rights  of  insane  persons,  though  not  found 
so  by  inquisition.  Massey  v.  Pennef other,  7  Ir  Jur  N.S.,  268. 
Effect  of  verdict  by  consent  upon  next  of  kin  not  cited,  but 
cognizant  of  suit]  A  suit  was  instituted  in  this  court  by  an 
executor  in  a  will,  against  the  widow  of  the  deceased,  a  ca- 
veator, to  have  said  will  established.  Certain  persons  were 
cited  in  that  suit,  who  were  alleged  to  be  neat  of  kin  and 
heir-at-law  of  the  deceased.  The  case,  when  at  hearing,  was 
compromise  1,  and  a  verdict  had,  by  consent,  establishing  the 
will.  The  defendants  in  this  suit  knew  of  the  former  trial, 
and  were  in  court  during  part  of  it,  but  were  not  cited  iu  it, 
and  were  no  parties  to,  nor  aware  of,  the  compromise  or  con- 
seut  until  after  the  verdict.  Before  the  probate  issued  tuey 
lodged  a  caveat  as  next  of  kin  of  the  deceased.  Held,  that 
they  were  not  bound  by  the  verdict  so  had  by  content  Da- 
vidson v.  Woods,  7  Ir.  Jur.  N.S.,  307. 

Sending  issues  to  the  Assizes.]  Where  it  appears  that  per- 
sons really  interested  in  the  litigation  are  likely  from  their  po- 
sition and  influence  to  occasion  a  disagreement  in  the  jury  at 
the  Afoizes,  and  have  put  forward  a  person  without  any  inte- 
rest to  litigate  as  a  defendant  in  the  case,  the  court  will  not 
send  the  case  for  trial  to  the  Assizes,  though  all  the  witnesses 
reside  in  the  connty,  but  will  fix  a  day  specially  for  the  trial. 
O'Connor  ▼.  Herbert,  7  Ir.  Jur.  N.S.,  125. 

Where  a  will  and  codicil  are  propounded  by  different  par- 
ties* and  respectively  impeached  in  the  pleadings,  it  is  not  ne- 
cessary to  have  separate  issues  as  to  the  validity  of  each.  The 
proper  issue  is,  whether  the  will  and  codicil  together  are,  or 
either  and  which  is  the  last  will,  &e.    lb. 

New  trial  ]  A  creditor  of  A.  who  was  the  heir-at-law  and 
sole  next  of  kin  of  the  deceased,  relied  on  a  will  of  the  de- 
ceased dated  in  Oct.  1853,  which  gave  A.  all  the  property  of 
the  deceased.  B.,  the  son  of  A.,  relied  on  a  will  of  December, 
1853,  which  gave  B.  all  the  property.  The  plaintiff  (the  cre- 
ditor) replied  that  the  will  dated  in  Oct.  1853,  was  in  fact  ex- 
ecuted after  the  will  of  Dee.  1854;  and  he  also  disputed  the 
signature  of  the  deceased  to  the  will  of  December,  1854. 
The  case  was  twice  tried  at  Belfast  No  verdict  was  had  at 
the  1st  trial;  and  at  the  2nd  both  wills  were  condemned,  and 
the  judge  certified  that  he  was  not  dissatisfied  with  the  ver- 
dict. On  showing  cause  against  a  conditional  order  for  a  new 
trial,  Held—that  the  verdict  was  not  so  satisfactory  upon  the 
evidence  us  that  final  judgment  should  be  entered  on  it;  and 
aUo,*as  the  parties  were  by  the  verdict  placed  on  unequal 
terms,  viz.,  the  plaintiff  as  a  creditor  of  the  heir-at-law  and 
sole  next  of  kin,  being  in  as  favorable  a  position  as  if  his  will 
had  been  established,  while  B.'s  right,  if  any,  would  be  for 
ever  concluded,  that  there  ought  to  be  a  new  trial,  notwith- 
standing the  certificate  of  the  judge  who  tried  the  case  that 
he  was  not  dissatisfied  with  the  verdict  The  costs  of  the 
former  trial  reserved.  Hurst  v.  Campbell,  7  Ir.  Jur.  N.S.,  305. 
Costs.']  Where  by  a  final  decree  each  party  was  ordered  to 
bear  their  own  costs  of  the  cause,  the  short-hand  writer,  who 
by  the  direction  of  the  judge  had  taken  notes  of  the  evidence, 
is  entitled  to  an  order  for  payment  of  one  moiety  of  his  fees 
by  the  plaintiff  on  his  default  to  pay  them.  Kelly  v.  Kelly, 
7Ir.  Jut.,  N.S.,  129. 

The  Probate  Act  has  not  introduced  any  chaoge  in  the  old 
practice  as  to  the  costs  of  the  heir-at-law ;  therefore,  where 
there  is  both  real  aud  personal  estate,  and  the  heir-at-law 
having  been  cited,  intestacy  is  pronounced,  the  costs  are  to  be 
borne  by  the  personal  estate  alone.  Newton  v.  Newton,  7  Ir. 
Jur.,  N.&,  129. 

If  solicitors  file  pleadings  in  the  Probate  Court  in  cases 
within  the  jurisdiction  of  the  Sessions,  without  having  in- 
formed their  clients  of  the  jurisdiction,  and  without  their  ex- 
press directions,  notwithstanding,  to  proceed  here,  no  costs 
will  be  allowed  to  them,  either  out  of  the  estate  or  against 
their  own  clients.  Hennessy  v.  Hmsnetsy,  7  Ir.  Jur.,  N.S.,  890. 
An  heir-at-law,  who  fails  in  establishing  the  contents  of  an 
alleged  lost  will,  will  not  be  exempt  from  oosts  though  he 
swears  he  propounded  it,  from  representations  which  were 
made  to  him,  and  which  he  believed  as  to  its  validity.  Whit- 
***  ▼.  Whitney,  7  Ir.  Jur.,  U.S.,  392 


Security  for  costs  in  case  of  assignment  of  administration 
bonds,]  A  next  of  kin  of  the  deceased  applying  under  au 
order  of  the  Master  in  Chancery  for  an  assignment  of  an  ad- 
ministration bond  to  put  it  in  suit  against  a  surety,  the  admi- 
nistrator having  made  default,  is  not  liable  to  the  surety  to 
give  security  for  costs,  on  an  allegation  that  he  is  a  pauper. 
In  the  goods  of  Collins,  7  Ir.  Jur.,  N.S.,  267. 

Administration  bonds,  assignment  of.]  The  court  will  not, 
without  the  sanction  of  the  Master  iu  Chancery,  or  the  con- 
sent of  the  several  parties  interested  in  the- fund,  order  an  as- 
signment of  an  administration  bond  to  a  person  who  is  a  peti- 
tionei  in  a  petition  matter  in  Chancery,  and  also  entitled  to  a 
bbare  of  the  assets  of  the  deceased,  the  petition  being  for  the 
administration  of  &uch  assets,  and  the  respondent  being  the 
administrator,  and  a  final  order  having  found  a  sum  due  by 
him  which  could  not  otherwise  be  made  available.  In  the 
goods  of  Fitzpatrick,  7  It.  Jur.  N.S.,  86. 

The  court  will  only  give  a  conditional  order  for  the  assign- 
ment  of  an  administration  bond  to  be  put  in  suit  against  sure- 
ties, unless  notice  of  motion  has  been  given.  In  the  goods  of 
de  J/orm,  7  Ir.  Jur.  N.S.,  205. 

The  court  will  order  an  assignment  of  an  administration 
bond  in  order  to  be  put  in  suit  against  sureties  when  satisfied 
that  a  substantial  breach  of  the  condition  has  occurred,  but 
will  not  require  such  evidence  thereof  as  would  be  required  to 
satisfy  a  jury.  Laches  on  the  part  of  applicant  in  not  enfbrc-  ' 
ing  against  the  principal  his  rights  will  not  disentitle  him  to 
an  assignment.     lb.  266. 

Laches  on  the  part  of  applicants  will  not  prevent  the  as- 
signment of  the  bond.  In  the  goods  of  Mary  Collins,  7  Ir.  Jur. 
N.S.,  267. 

Solicitors.]  The  rule  of  the  Prerogative  Court,  that  proc- 
tors should  not  in  any  proceeding  refer  to  private  conversa- 
tions had  between  them,  is  still  in  force,  and  applies  as  well  to 
solicitors.     Goslin  v.  Goslin,  7  Ir.  Jur.  N.S.,  306. 


PROHIBITION. 
Shewing  cause  against  conditional  order  for]  In  shewing 
cause  against  a  motion  to  make  absolute  a  conditional  order 
for  a  writ  of  prohibition  to  restrain  them  from  enforcing 
against  the  prosecutor  a  conviction  for  alleged  offences  ag  tinst 
a  several  fishery,  the  justices  who  convicted  him  cannot,  in 
order  to  disprove  the  existence  in  the  mind  of  the  prosecutor 
(at  the  time  when  he  committed  the  alleged  trespass)  of  a  rea- 
sonable belief  that  he  had  a  bona  fide  title  to  fish  in  the  locus 
in  quo,  rely  on  affidavits  made  by  witnesses  who  were  not  exa- 
mined before  them  on  the  occasion  of  the  conviction.  The 
Queen  v.  Justices  of  Fermanagh,  12.  Ir.  C.  L.  Rep^  app-xlviii. 

PUBLIC  COMPANY. 

Substitution  of  service  in  case  of  dissolved  company.]  The 
court  will  not  direct  a  substitution  of  service  of  a  writ  of  sum- 
mons and  plaint  issued  against  a  dissolved  company,  upon 
the  secretary  of  that  dissolvod  company.  Fayle  v.  Kingstown 
Waterworks  Company,  7  Ir.  Jur.,  N.  S.,  897. 
♦ 
PURCHASER  FOR  VALUE  WITHOUT  NOTICE. 

Protection  by  assignment  of  term.]  A  purchaser  for  valuable 
consideration  without  notice  is  protected  by  an  assignment  of 
a  term  upon  specific  trusts,  but  is  not  protected  by  the  assign- 
ment of  a  general  term  to  attend  the  inheritance.  Corry  v. 
Lord  Cremorne,  7  Ir.  Jur.  N.  S.,  21,  and  12  Ir.  Ch.  Rep.  136. 

A  purchaser  for  valuable  consideration,  without  notice,  is 
protected  against  equitable,  but  not  against  legal  estates.   lb. 

♦ 
RAILWAYS  CLAUSES  CONSOLIDATION  ACT,  1845. 

Liability  of  railway  company  to  keep  high  road  in  repair.] 
A  railway  company  carried  their  railway  over  a  county  pre- 
sentment road,  by  means  of  a  bridge,  and  in  the  course 
of  the  construction  of  their  works,  in  order  to  give  suf- 
ficient head-room  under  the  bridge,  sloped  away  the  road 
on  each  side  of  the  bridge;  but  on  the  completion  of 
their  works,  placed  the  road  in  a  state  of  permanent  repair. 
Held,  that  the  road  was  not  an  l*  immediate  approach,1*  or  a 
"necessary  work  connected n  with  the  bridge  within  the  mean- 
ing of  the  Railways  Clauses  Consolidation  Act,  1845,  (8  Vict., 
c  20,  s.  46,)  and  consequently  that  the  company  having  put 
the  toad  into  a  state  of  permanent  repair,  was  not  bound  to 
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keep  it  in  repeir  (Hayes,  J.,  dissentiente).  Water  ford  and 
Limerick  Railway  Company,  and  Limtrick  Railway  Company  v. 
Kearney,  12  Ir.  C  L.  Rep.  224. 

— ♦ — 

RECOGNIZANCE. 
Putting  newspaper  recognizances  m  suiL\  Before  newspaper 
recogniauices  are  pat  in  suit,  under  1  Win.  4,  c.  78,  the  cowl 
reqniref  notice  to  be  served  on  the  Attorney-General,  as  the 
Crown  wonld  be  liable  for  costs  if  the  proceedings  failed 
Queen  r.  Watson,  7  Ir.  Jur.,  N.  S.f  401. 


RECORDER. 
Power  of,  to  appoint  officers  for  service  of  process  under  sU 
14  £  15  Viet,  c.  67.]  The  recorders  of  boroughs,  as  well  as 
the  chairmen  of  counties,  have  authority  to  appoint  officers 
for  the  service  of  civil  bill  process  in  their  courts,  and  the  offi- 
cers so  appointed  are  entitled  to  be  paid  by  the  collectors  of 
Inland  Revenne,  the  salary  of  £10,  given  by  s.  17  of  the  Civil 
Bill  Act,  to  the  process  officers  appointed  by  the  chairmen  of 
counties.    Qmeen  v.  Ritson,  7  Ir.  J  or.,  N.  &,  381. 


SATISFACTION  OF  DEBT. 
Satisfaction  by  discharge  of  debtor  ofier  arrest.']  Discharge 
of  a  debtor  by  creditor  after  arrest  on  a  ea.  so.  is  a  satisfaction 
of  the  debt,  and  he  cannot  be  re-arrested  for  the  same  debt, even 
though  it  was  so  stipulated  in  a  Master's  order  to  which  he 
was  a  party.    Seymour  v.  Clarke,  7  Ir.  Jar.  N.  S.,  886, 

"SETTLE." 

Meaning  of  word']  Action  to  enforce  compliance  with  the 
terms  of  an  agreement.  The  snmmons  and  plaint  recited  a 
letter  from  the  defenda  t  to  the  plaintiff  (his  mother),  in 
which  he  agreed  to  settle  £600  upon  his  sitter  as  soon  as  he 
would  be  in  a  position  to  do  so,  in  consideration  of  the  plain- 
tiff's yielding  priority  as  to  a  portion  ef  her  jointure; 
that  the  plaintiff  yielded  priority  as  required,  that  the 
defendant  was  in  a  position  to  settle  the  £500  as  agreed 
ou ;  and  that  he  had  been  applied  to  do  so,  but  refused. 
Averment  of  conditions  precedent.  To  this  there  was  de- 
murrer, on  two  grounds.  First,— Because  if  an  action  can  be 
sustained  upon  the  agreement  stated  in  the  plaint,  same  should 
be  brought  by  plaintiff's  daughter,  and  not  by  the  present 
plaintiff,  Secondly, — Because  the  agreement  stated  in  the 
plaint  is  too  vague,  indefinite  and  uncertain  to  be  the  subject 
of  an  action.  Held,  that  there  was  no  uncertainty  in  the 
word  "  settle,**  though  the  defendant  might  select  the  manner 
in  which  he  wonld  settle  the  money.  Byrne  v.  Byrne,  7  Ir. 
Jar,  N.  S-,221. 

Held,  also,  that  the  plaintiff  was  the  proper  person  to  bring 
the  action.    76. 

SETTLEMENT. 
By  a  settlement  executed  on  the  marriage  of  B.  in  1811, 
the  S.  e*tute  was  conveyed  to  trustees,  to  the  use  of  A.  for 
life,  remainder  to  B.  for  life,  remainder  to  the  first  and  other 
sons  of  B.  in  tail,  subject  to  a  term,  the  trusts  of  which  were, 
in  case  there  should  be  an  eldest  or  only  son,  and  one  or 
more  younger  children  of  the  marriage,  to  raise  £2,000  for 
the  portion  or  portions  of  all  and  every  such  younger  child  or 
children;  if  but  one  younger  child,  the  whole  to  be  paid  to 
such  only  younger  child,  and  if  two  or  more,  to  be  divided  as 
B  should  by  deed  or  will  appoint,  esc.,  and,  for  default  of  ap- 
pointment, to  be  equally  divided.  Provided  that,  in  case  any 
of  the  said  younger  children  should  die  before  his  portion  be- 
came payable,  or  that  any  younger  son  should  become  an 
eldest  son  before  he  attained  the  age  of  twenty-one  years,  the 
portion  or  portions  of  such  of  them  so  dying,  or  becoming  an 
eldest  or  only  son,  should  go  and -be  divided  equally  among 
the  survivors  or  survivor,  or  others  or  other  of  them.  By  the 
same  settlement,  a  sum  of  £2,000  Has  charged  on  the  X. 
estate  (which  was  not  otherwise  the  subject  of  that  settle- 
ment), upon  trust,  after  the  decease  of  B.,  for  the  same  intents 
and  purposes  as  were  thereinbefore  expressed  and  declared  of 
and  concerning  the  £2,000  charged  on  the  S.  estate.  There 
were  six  children  of  the  marriage,  the  two  eldest  of  whom 
were  C.  and  I>  ;  and  in  1836,  C.  being  of  age,  the  3.  estate 
was  disentailed,  and  afterwards  re-settled  by  a  deed,  under 


which  C  and  D.  took  life  estates,  with  remainder  to  their 
issue  male.  In  1888,  on  the  marriage  of  Dn  BL,  by  deed,  ap- 
pointed the  2,0002.  charged  on  the  &  estate,  and  500*.  of  the 


2,000  charged  on  the  X  estate,  nnon  certain  trusts  in  favour 
of  D.  and  his  children;  provided  that  if,  under  the  limitations 
contained  in  the  settlement  of  181 1  or  1838,  or  either  of  them, 
D.  should  succeed  to  an  estate  tail  in  posse  wirm  in  the  &  es- 
tate, the  appointment  should  not  take  effect,  and  the  2,600*. 
should  belong  to  the  remaining  younger  children  of  B-,  as 
be  should  appoint,  and  in  default  of  appointment,  equally. 
In  1841,  the  S.  estate  was  re-settled,  in  pursuance  of  a  power 
of  revocation  in  the  deed  of  1886,  to  B  for  life,  remainder  to 
C-  for  life,  remainder  to  his  first  and  other  sons  in  tail,  re- 
mainder to  D.  for  life,  remainder  to  his  first  and  other  sons  in 
taiL  In  1863,  C  died  without  issue,  whereupon  D.  became 
entitled  to  the  estates  under  the  last-mentioned  deed.  Held, 
that,  supposing  the  appointment  of  1839  to  have  been  avoided 
by  D  having  become  an  eldest  son,  his  share  in  the  two  sums 
of  2,000/.,  in  default  of  appointment,  had  not  been  divested, 
as  he  had  not  become  an  eldest  son  before  he  attained  the  age 
of  twenty-one.    In  re  Smyth's  trusts,  12  Ir.  Ch.  Rep.  187. 

Held  also,  that  the  X  estate  not  being  subject  to  the  set- 
tlement of  1811,  the  appointment  of  600&  of  the  2,000*. 
charged  on  that  estate  was  not  divested  by  D.,  having,  as 
eldest  son,  succeeded  to  the  S.  estate.    lb. 

Held  also,  that  D.  having,  as  eldest  son,  succeeded  to  an 
estate  for  life  under  the  deed  of  1841,  and  not  to  an  estate 
tail,  under  the  deeds  of  1811  or  1836,  the  appointment  of 
1839  was  not  defeated,    lb. 

Semble,  the  court  would  not,  on  a  petition  under  the  Trus- 
tee Relief  Acts,  to  draw  out  the  2,0002.  charged  on  the  X. 
estate,  and  in  the  absence  of  minors  claiming  under  the  ap- 
pointment of  1839,  determine  the  right  to  the  fund  adversely 
to  them.    lb. 

Settlement  of  future  property  ]  V.  R.,  an  idiot,  was  entitled 
absolutely  to  certain  estates,  held  under  leases  for  Uvea  renew- 
able. In  1794,  R.  R.  his  brother  and  heir  presumptive  mar- 
ried, and  by  the  settlement  executed  previously  to  his  mar- 
riage gave  certain  lands  "  together  with  all  other  the  lands 
which  be  was  then  or  should  thereafter  become  entitled  to,*  to 
trustees  upon  trust,  besides  other  trusts,  for  the  issue  male  of 
the  marriage,  or  one  or  more  of  them  as  he  R.  R.  should  ap- 
point, and  in  default  of  appointment  subject  to  a  trust  term 
of  600  years,  to  the  use  of  ;he  first  son  of  the  marriage.  In 
Michaelmas  Term,  1819,  R  R.  became  indebted  to  a  by 
judgment  On  the  18th  of  November,  1819,  R.  R.  appoioted 
the  lands  comprised  in  the  settlement  to  his  eldest  son,  T.  R. 
In  1889,  V.  R.,  the  idiot  died,  and  in  1842,  the  representative 
of  the  judgment  creditor  obtained  a  receiver  over  the  lands 
upon  a  petition  under  the  Sheriff's  Act  against  R.  R.  RR. 
died  in  1869,  and  thereupon  his  eldest  son  T.  R.  went  into 
receipt  of  the  rents  without  having  obtained  the  leave  of  the 
court  so  to  do.  Upon  an  application  to  revive  the  receiver 
matter,  Held,  that  T.  R.  was  entitled  to  hold  the  lands 
discharged  of  the  receiver,  and  the  application  was  refused, 
but  no  costs  were  given,  as  the  conduct  of  T.  R.  in  entering 
into  receipt  of  the  rents  without  the  leave  of  the  court  was 
not  proper  in  the  present  ease.  Stack  v.  Royse,  7  Ir.  Jur., 
N.S,  114,  and  12  Ir.  Cb,  Rep.,  246. 

R.  conveyed  the  lands  of  A.,  of  which  he  was  sefeed  in  tail 
in  remainder,  together  with  all  and  singular  of  the  lands  and 
premises  which  he  then  was  or  thereafter  might  be  entitled 
to  in  reveision,  remainder,  or  otherwise  howsoever  to  trustees 
to  the  use  of  himself  for  life,  remainder  as  he  should  appoint 
among  the  issue  male  of  the  marriage,  remainder  over.  He 
also  covenanted  to  do  any  act  or  execute  any  conveyance  if 
required  of  the  lands  of  A.,  or  any  other  lands  and  premises 
of  which  he  should  at  any  time  thereafter  be  possessed  of  or 
entitled  to,  for  the  further  and  absolute  carrying  the  settle- 
ment, and  the  true  intent  and  meaning  of  the  parties  thereto 
into  roll  legal  and  perfect  execution.  In  1810  a  jndgment 
was  recovered  against  R.;  and  in  1889  he  became  entitled,  aa 
heir-at-law  of  his  brother,  to  the  lands  of  B.,  which  were  not 
mentioned  in  the  deed  of  1794.  R.  -died  in  1869.  Held  (af- 
firming the  decision  of  the  court  below)  that  the  trusts  of  the 
deed  of  1794,  which  were  perfect  and  complete,  attached  upou 
the  lands  of  B ,  when  they  descended  upon  R. ;  and  that  the 
eldest  son  of  the  latter  was  entitled  to  hold  thero  discharged 
of  the  judgment.  Stack  v.  Royse,  7  Ir.  Jur.,  N.S ,  249,  Cb.  A  pp. 
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SHERIFF. 

Sheriff's  return."]  Sheriffs  to  writ  of/?,  fa.  Bet  aside  as  eva- 
sive, ambiguous,  and  unsatisfactory.  Hogan  v  Carey,  7  Ir. 
JurfN.  a.  379. 

— ♦ — 
SLANDER. 

Imputation  of  Incontinence.']  To  impute  incontinence  to  a 
female  domestic  servant  whilst  in  the  course  of  her  employ- 
ment, is  actionable.  Connors  v.  Justice,  7  Ir.  Jur.  N.  S.,  819. 
^  furnishing  particulars.']  The  court  has  a  general  jurisdic- 
tion applicable  to  every  species  of  action  to  order  a  plaintiff 
to  furnish  the' defendant* with  further  particulars,  if  the  cir- 
cumstances of  the  case  and  the  course  of  justice  require  it. 
Therefore,  where  in  an  action  for  slander  the  defendant  moved 
the  court  to  order  the  plaintiff  to  furnish  "  the  names,  de- 
scriptions, and  addresses  of  the  persons  in  whose  presence  the 
slanderous  words  were  spoken;  and  the  time  or  times  when, 
and  the  place  or  places  where,  the  words  were  spoken."  Held, 
(per  O'Brien,  Hayes,  and  Fitsgerald,  J  J  ;  Lefroy,  C.J.,  dis- 
sentiente)  that  the  plaintiff  should  furnish  a  statement  of  the 
occasion  or  occasions  on  which  the  words  were  spoken,  but 
not  of  the  names,  descriptions,  and  addresses  of  the  persons 
present.     Early  v.  Smith,  12  Ir.  C  L.  Rep.  app  xzxv. 


SOLICITOR  AND  CLIENT. 
A.,  a  solicitor,  purchases  four  judgments  affecting  the  estate 
of  B.,  his  client,  for  sums  less  than  the  amounts  due  on  the 
judgments.  Two  of  the  judgments  were  assigned  to  A.  by  a 
deed  in  which  B.  joined.  The  third  judgment  was  bought 
by  A  a  short  time  after  the  death  of  B.,  and  the  fourth  dur- 
ing the  time  that  A.  bad  the  carriage  of  the  proceedings  in  a 
suit  to  administer  the  estate  of  B.  The  estate  of  B.  was  sold 
in  the  Landed  Estates  Court.  Held,  on  the  settlement  of  the 
fioal  schedule,  that  A.  could  not  stand  upon  the  schedule  as  a 
creditor  in  respect  of  the  judgments  for  sums  larger  than  the 
amounts  he  actually  paid,  with  interest  thereon  and  costs  of 
the  assignments.    Johnstone's  Estate,  7  Ir.  Jur.  N.S.,  30. 


SPECIFIC  PERFORMANCE. 
A  term  of  years  was  held  upon  trust  for  the  separate  use 
of  E.,  a  married  woman,  for  her  life,  with  remainder  upon 
trust  for  T.,  her  husband,  for  life,  with  remainder  for  the  chil- 
dren of  T.  and  E.  There  were  several  children,  and  .by  deed, 
reciting  that  E.  in  order  to  further  the  prospects  in  life  of  the 
children,  had  consented  to  assign  her  life  interest  for  the  be- 
nefit of  the  ohildren;  and  that  T.,  for  the  same  purpose, 
agreed  to  assign  his  life  interest  in  case  he  should  survive  his 
wife,  E.  assigned  her  life  interest  to  trustees  for  the  benefit 
of  the  children ;  and  T.  covenanted  that  if  he  should  survive 
his  wife  he  would,  if  called  on  by  the  trustees,  assign  his  estate 
and  interest  npon  the  same  trusts.  E.  and  T.  subsequently 
for  a  valuable  consideration  assigned  to  H.  Held,  that  the 
children  of  E.  and  T.  were  entitled  to  enforce  against  H.  a 
specific  performance  of  T.'s  covenant  to  assign  his  interest. 
Joyce  v.  Button,  12  Ir.  Ch.  R ,  71. 

SPIRIT  LICENSE. 
Responsibility  of  proprietor  of  licensed  house.]  The  pro- 
prietor of  a  house  licensed  to  retail  spirits  is  responsible  for 
the  non-admission  of  the  constabulary  into  his  house  in  his 
absence-  Stewart  app.,  Bimey,  resp.,  7  Ir.  Jur.  N.  S^  108; 
Armagh  Quarter  Sessions* 

♦— 

STATUTE  fCoHSTRUcnoif.) 
Owner  within  st.  1,  Vict.  c  32.]  C  F.  being  seised  of  cer- 
tain freehold  estate  became  an  insolvent,  and  executed  an  as- 
signment of  all  his  property  to  the  official  assignee.  The  as- 
signment was  not  registered,  nor  did  the  official  assignee  enter 
into  possession  of  his  freehold  estate.  The  Commissioners  of 
Public  Works  afterwards  advanced  several  loans  to  C  F.  to  be 
laid  out  in  the  improvement  of  his  estates.  Held,  that  C.  F. 
was  an  owner  within  the  1st  Vict.  o.  82,  and  that  the  loans 
were  valid  charges  on  the  lands,  In  re  Fitzgerald?*  Estate,  12 
Ir.Ch.  R.,  81. 

Construction  of  si.  3  Vict  e.  79.]  When  public  works  had 
been  constructed  under  powers  given  by  the  8  Vict.  o.  79,  to 
commissioners  appointed  for  that  purpose,  and  the  inhabitants 


of  Belfast  had  acquiesced  for  twenty  years  in  the  maimer  in 
which  they  were  executed  and  conducted.  Held,  that  they 
were  thereby  precluded  from  suing  the  commissioners,  and  re- 
covering the  penalties  imposed  on  them  in  that  behalf.  Bel 
fast  Water  Commissioners,  app.  ;  Girdwood,  resp.  7  Ir.  Jur. 
N.S.,  151. 

Held,  also,  that  a  filtering  basin  which  adjoins  the  town 
basin,  though  with  a  different  level,  was  a  portion  of  the  town 
basin  within  the  meaning  of  the  3  Vict  c.  79.    lb. 

Held,  also,  tl  at  the  Court  of  Queen's  Bench  had  jurisdic- 
tion to  hear  the  appeal  under  the  20  &  21  Vict,  c  48,  not- 
withstanding the  provisions  of  the  3  Vict,  c  79,  s.  146. 

Held,  also,  per  Hayes,  J.,  that  the  term  "  inhabitant M  in 
the  3  Vict  c.  79,  does  not  necessarily  mean  resident  inhabit- 
ant   lb. 

Applicetion  of  statutes  to  Ireland,  and  general  rules  of,  con- 
struction of.]  The  8  &  9  Vict,  c  1 06,  s  6,  which  rendered  contin- 
gent rights  of  entry  assignable,  does  not  apply  to  Ireland ;  and, 
semble,  even  if  it  did  apply  to  Ireland,  it  was  not  meant  to  in- 
clude the  assignment  or  pretended  titles.  Nelson  v.  Small,  7 
Ir.  Jur  N.S.,  379. 

The  Common  Lodging-houses  Acts,  1851, 1853,  14  &  15 
Vict  c  28,  and  16  &  17  Vict  c.  41,  did  not  prior  to  the 
passing  of  the  Common  Lodging-bouses  Act  (Ireland),  I860, 
23  Vict  c.  26,  apply  to  Ireland.  Wright  r.  Murphy,  4  Ir. 
Law  Rep.  358,  distinguished.  The  Queen  v.  Guardians  of 
Mallow  Union,  12  Ir.  G  L.  R.,  85. 

Every  Act  of  Parliament  passed  since  the  Union  embraces 
Ireland,  unlets  Ireland  is  excluded  from  its  operation  in  ex- 
press terms,  or  by  necessary  implication  to  be  gathered  from 
the  construction  of  the  statute.    lb. 

It  is  the  most  natural  and  and  genuine  exposition  of  a  sta- 
tute to  construe  one  part  by  another;  for  that  best  expresseth 
the  meaning  of  the  makers  ,  and  this  exposition  is  ex  visceri- 
bus  actus.    Co.  Lit  881  a,  followed  and  approved  o£    lb. 

If  by  a>  statute  it  is  intended  to  impose  a  tax  upon  the  sub- 
ject, its  construction  must  be  clear  beyond  all  reasonable 
doubt    (Per  Lefroy,  C  J.)  lb. 

The  common  law  rights  of  the  subject,  in  respect  of  the 
enjoyment  of  his  property,  are  not  to  be  trenched  upon  by  a 
statute,  unless  such  intention  'is  shown  by  clear  words  or  ne- 
cessary implication.    (Per  Lefroy,  C.J.)  lb. 

In  cases  of  doubtful  construction  of  a  statute  the  title  may 
be  referred  to.    (Per  Lefroy,  C.J.)    lb. 


SUCCESSION  DUTY. 

In  the  year  1844  Whiteacre  and  Blaokacre  stood  limited  to 
A-  for  life,  remainder  to  his  first  and  other  sons  in  tail;  re- 
mainder to  B.  for  life,  remainder  to  her  first  and  other  sons  in 
taU.  B.  married  and  had  issue  C,  an  eldest  son,  and  several 
younger  ohildren.  In  that  year  the  entail  was  barred ;  and 
by  another  deed,  dated  the  9th  April,  1844,  to  which  A.,  B., 
her  husband,  and  C,  the  tenant  in  tail,  were  parties,  the  es- 
tates of  Whiteacre  and  Blaokacre  were  conveyed,  after  the  expi- 
ration of  A.'s  life  estate,  to  the  use,  as  to  Whiteacre,  of  B.  and 
her  husband  for  the  life  of  the  survivor ;  and  as  to  Blackacre, 
and  also  Whiteacre,  after  the  death  of  the  survivor  of  B.  and 
her  husband,  to  the  use  of  trustees  for  a  term  of  400  years, 
with  remainders,  subject  as  to  both  estates,  to  this  torm ;  and 
also,  as  to  Whiteacre,  to  the  life  estates  of  B.  and  her  husband, 
to  C.  for  life,  with  remainders. 

The  trusts  of  the  term  were,  after  the  death  of  A.  to 
raise  out  of  the  rents  of  Blackacre  interest  on  a  sum  of  4,0002, 
at  SL  per  cent.,  for  the  younger  ohildren  of  B.  and  her  hus- 
band, until  the  death  of  the  survivor  of  these  two;  and  after 
the  death  of  such  survivor  to  raise  the  sum  of  4,0001,  with 
interest  thereon,  from  the  death  of  the  survivor,  at  52.  per 
cent,  for  such  younger  children.  A.  died  in  1852;  and  B. 
survived  her  husband,  and  died  in  1854,  after  the  passing  of 
the  Succession  Duty  Act,  1853.  Held,  that  a  succession  to 
the  4,000&  within  the  meaning  of  the  Succession  Duty  Act 
accrued  to  the  }  ounger  ohildren  on  the  death  of  B.  Attorney- 
General  v.  beane,  12  Ir.  C  L.  Rep.  8u7. 

Held,  also,  that  B.,  and  not  G,  was  the  "predecessor,"  and 
that  succession  duty  was  payable  on  the  4,000/.  as  on  a  suc- 
cession from  B.    lb. 

w— 

TENANT  FOR  LIFE  AND  REMAINDERMAN. 

Equities  between,]  A  was  seised  in  fee  of  estates  called  the 
family  estates,  and  tenant  for  life  of  devised  estates,  with  rt- 
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tnainder  to  B.,  his  eldest  son,  in  tail,  subject  to  large  incum- 
brance affecting  each  estate.  A.  and  B.  entered  into  an 
agreement  that  all  the  incumbrances  should  be  paid  by  the 
sale  of  C,  a  portion  of  the  devised  estate  which  was  of  suffi- 
cient value  for  the  purpose ;  and  that  the  residue  of  the  de- 
vised estate  and  the  family  estate  should  be  settled  on  A.  for 
life,  remainder  to  B.  for  life,  remainder  over.  And  two  deeds 
were  executed,  by  one  of  which  the  entail  of  the  devised  es- 
tate was  barred  and  it  was  conveyed  to  such  uses  as  A.  should 
appoint ;  and  by  the  other  deed  A.  conveyed  the  family  estate, 
and  conveyed  and  appointed  the  devised  estate  to  such  uses 
as  A.  and  B.  should  jointly  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  trustees  for  1000  years,  to  secure  younger 
children's  portions,  and  subject  thereto  Xo  the  use  of  A.  for 
life,  remainder  to  B.  for  life,  remainder  to  the  first  and  other 
sons  of  B.  in  tail,  remainder  over.  And  A.  covenanted  with 
B.  that  he  should  sell  C.  a  portion  of  the  devised  estate,  and 
would,  out  of  the  rents  received  by  him  before  sale,  and 
the  money  which  should  arise  from  such  sale,  pay  off 
all  the  charges  and  incumbrances  affecting  both  estates.  A. 
misapplied  the  rents,  and  suffered  an  arrear  of  interest  of  the 
incumbrances  on  the  family  estate  to  accrue,  in  consequence 
of  which  the  produce  of  the  sale  of  C.  was  insufficient  to  pay 
off  the  incumbrances  and  the  interest  on  them,  and  a  portion 
of  the  family  estate  was  sold.  Held,  firbt  that  B.  had  an 
equity  against  A.  to  be  recouped  out  of  the  rents  of  the  life 
ertate,  which  he  derived  under  the  deed,  to  the  extent  of  all 
interest  on  the  incumbrances  scheduled  in  the  deed  which  ac- 
crued after  the  date  of  it,  and  which  were  levied  by  sale  of 
any  of  the  family  estate  in  consequence  of  the  misapplication 
of  the  rents  by  A.  KUtoorih  v.  MountcashtU,  12  Ir.  Ch.  Rep. 
43. 

Secondly,  that  although  A.  was  not  bound,  before  the  exe- 
cution, of  the  deed  to  pay  the  arrear  of  interest  then  due  on 
the  family  estate,  such  arrear  was,  under  the  deed,  to  be  paid 
out  of  the  rents  and  produce  of  the  sale  of  C.     lb. 

Thirdly,  that  the  rents  and  produce  of  the  sale  of  C  were 
also  applicable  to  pay  arrears  due  on  the  devised  estate     lb. 

Fourthly,  that  the  equity  of  the  petitioner  to  be  recouped 
prevailed  over  the  right  of  judgment  creditors  of  A.,  whose 
judgments  were  obtained  subsequently  to  the  deed,  and  who 
bad  appointed  a  receiver  over  his  life  estate.    lb. 


TITHE  RENT-CHARGE. 
Practice  of  Landed  Estates  Court  as  to.]  The  Landed  Es- 
atates  Court,  even  in  the  absence  of  an  express  condition  of 
sale  to  that  effect,  does  not  guarantee  the  particulars  of  tithe 
rent-charge,  the  amount  and  apportionment  of  which  are  set- 
tled by  Aot  of  Parliament.  Therefore,  where  the  rental  in- 
correctly stated  the  names  of  the  parties  liable  to  the  payment 
of  the  tithe  rent-charge — but  the  same  amount  was,  in  fact, 
paid  by  other  parties — a  motion  by  a  purchaser  to  be  dis- 
charged was  refused,  bnt  compensation  was  given  at  the  rate 
of  the  purchase  for  any  substantial  error  of  detail.  In  re 
Moorhtads  Estate,  12  Ir.  Ch.  Rep.  871. 

TRUST. 
Circumstances  under  which  tfte  court  will  impose  a  trust  on  a 
devisee.']  The  Court  of  Chancery  will  execute  a  trust  which 
the  devisee  of  a  testator  has  verbally  promised  to  perform, 
when  it  is  satisfied  that  the  intention  of  the  testator  was 
clearly  explained  to  the  devisee;  that  the  devisee  agreed  to 
carry  that  intention  into  effect;  and  that,  but  for  such  under- 
taking by  the  devisee,  the  testator  would  not  have  given  his 
property  to  the  devisee.  Attorney-General  v.  Dillon,  7  Ir. 
Jur.,  N.S.,  251. 


TRUSTEE  AND  CESTUI  QUE  TRUST. 

Breach  of  trust']  In  Ireland  a  loan  of  trust  funds  on  a  se- 
cond mortgage  is  not  of  itself,  and  in  the  absence  of  other 
circumstances,  a  breach  of  trust.  Smithwick  v.  Smithwick,  12 
Ir.  Ch.  Rep.  181. 

A  sum  of  money  charged  upon  lands  was,  by  a  marriage 
settlement,  assigned  to  trustees  upon  trust,  to  pay  the  interest 
to  A.,  the  husband,  for  his  life,  and  after  his  death  in  trust  to 
pay  the  wife,  B ,  a  jointure  of  2002.  a  year,  provided  that  it 
should  be  lawful  for  A.,  with  the  consent  of  the  trustees  in 
writing,  to  call  in  the  trust  fund,  and  lay  out  and  dispose  of 
the  same  in  the  purchase  of  an  estate  of  inheritance  or  free- 


hold for  a  term  of  at  least  three  lives,  or  of  a  lease  for  a  terra 
of  years  whereof  ninety-nine  years  shall  be  unexpired,  or  other- 
wise advantageously;  which  purchase  or  disposal  when  so  made 
should  be  settled  and  vested  to  the  several  uses,  trusts,  intents, 
and  purposes  thereinbefore  mentioned  in  respect  to  said  funds. 
A  portion  of  the  fund  was  paid  to  the  surviving  trustee,  who 
lent  it  to  A.  on  a  release  being  executed  by  A.,  B ,  and  C, 
their  son,  and  acknowledged  and  enrolled  under  the  Act  for 
the  abolition  of  Fines  and  Recoveries.  Held,  after  the  death 
of  A.,  in  a  suit  by  B.  to  replace  the  trust  fund,  that  the  re- 
lease as  to  her  was  inoperative.     lb. 

Money  subject  to  be  invested  in  lands,  in  the  said  Act,  3  & 
4  Wm.  4,  c.  92,  s.  C8,  means  money  directed  to  be  so  in- 
vested,   lb. 

1 

TRUSTEE  RELIEF  ACT. 

Right  of  husband  out  of  jurisdiction  of  executrix  to  execute 
an  assignment  vested  in  another  person,  uuder  a.  22  of  the 
Trustee  Relief  Act,  1850.  Re  TiedaWs  Trusts,  7  Ir.  Jur.,  K. 
S.,  139. 

— ♦ — 
TURBARY. 

As  to  confining  right  to  cut  turf  to  particular  part  of  bogs.] 
Where  a  lease  contained  a  covenant  by  the  landlord  that  the 
tenant  might  at  all  times  during  the  grant,  raise,  cut,  and 
carry  away  from  the  bogs  of  A.  and  B.  (the  landlord's  pro- 
perty) turf  sufficient  to  be  expended  on  the  premises  demised 
by  the  lease—  Held,  that  the  landlord  was  not  at  liberty  to 
confine  the  exercise  of  his  right  to  a  particular  portion  of  the 
bog  allocated  to  him,  though  it  was  sufficient  and  convenient. 
Hargrove  v.  Lord  Congleton.  12  Ir.  C  L.  Rep.,  562. 

Apportionment  of  the  right  of  turbary.]  A.  by  indenture 
dated  the  1 2th  of  August,  1785,  demised  certain  lands  to  B. 
and  C.  for  the  term  of  889  years,  and  by  the  lease  A.  cove- 
nanted that  B.  and  C ,  "  their  executors,  &c,  and  every  of 
them,  should  and  might,  from  time  to  tune,  and  at  all  times 
during,  the  grant,  raise,  cut,  and  carry  away  from  off  the  bog  of 
Coolnemoney  and  Ballyna  "  (the  absolute  property  of  the  les- 
sor, and  not  included  in  the  lease),  "turf  sufficient  to  be  ex- 
pended on  the  said  premises."  B.  and  C  covenanted  to  re- 
pair all  houses,  out-offices,  &c ,  that  then  were,  or  thereafter 
might  be,  built  upon  the  premises.  In  the  year  1735,  B  and 
and  C.  partitioned  the  lands,  and  in  1856  the  Commissioners 
of  the  Incumbered  Estates  Court  granted  B.*s  moiety  to  the 
plaintiff,  "  with  the  appurtenances."  Held,  that  the  right  of 
turbary  was  apportionable,  and  that  the  plaintiff  waa  entitled 
to  a  proportional  share.  Hargrove  v.  Lord  Conghton,  12  Ir. 
C  L.  Rep  868. 

Hejd,  also,  that  the  plaintiff  was  entitled  to  turbary  in  re- 
spect of  a  messuage  built  since  the  purchase  in  the  Incum- 
bered Estates  Court.    lb. 

♦ 

VENDOR  AND  PURCHASER. 

Objections  to  title.]  A  purchaser  who  has  agreed  to  take 
an  assignment  of  premises  held  under  a  lease  for  a  term  of 
years,  cannot  object  to  the  title  upon  the  grounds  of  the  dis- 
covery that  such  lease  is  an  underlease,  as  the  sub-tenant  is 
now  placed  in  privity  with  the  head  landlord  by  23  &  24  Met. 
c.  154,  a  21,  (The  Landlord  and  Tenant  Law  Amendment 
Act.  Ireland,  I860).     Balfour  v.  Jf» Neill,  7  Ir.  Jnr.,  N.S.,  8. 

Waiver  of  condition  of  sale  ]  M.  agreed  to  sell  his 
interest  in  a  lease  of  the  lands  of  F.  to  A.,  under 
the  following  conditions  of  sale  (amongst  others).  "As 
the  property  in  question  is  of  small  value,  and  the  vendor 
is  unwilling  to  incur  any  unnecessary  expense  or  costs,  the 
purchaser  is  to  accept  the  title,  which  the  present  vendor  ac- 
cepted upon  the  occasion  of  the  purchase  of  the  premises  in 
February  last;  and  such  purchaser  shall  not  be  entitled  to 
object,  on  any  grounds  whatsoever,  to  the  title  anterior  to 
the  conveyance  to  the  present  vendor,  dated  the  1st  of  Febru- 
ary, 1861,  or  to  make  any  requisition  in  respect  to  such  prior 
title,  but  the  abstract  of  title  under  which  the  vendor  was 
satisfied,  upon  the  purchase  of  these  premises,  and  all  deeds, 
documents,  and  papers,  handed  over  to  him  or  his  solicitor 
upon  that  occasion,  shall  be  handed  to  the  present  purchaser." 
Pending  the  negotiation  between  the  solicitors  of  the  parties, 
M.  frequently  assured  A.,  by  letter,  that  the  title  was  perfectly 
good.  Held — That  the  letters  written  by  M.  amounted  to  a 
waiver  of  the  above  condition  of  sale.  Matthews  v.  Archer,  7 
Ir.  Jur.,  N.S.,  235. 
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WARRANT  TO  DISTRAIN. 
Where  a  warrant  to  distrain,  made  by  justices  acting  under 
the  9  and  10  Vict,  c  292,  s.  45,  and  14  and  15  Vict., 
c.  93,  s.  82,  had  been  anticipated  by  an  execution  cre- 
ditor of  a  defaulting  officer  of  the  Waterford  Harbour 
Commissioners,  and  an  application  was  made  to  the  sum- 
mary jurisdiction  of  the  court  to  set  aside  the  execution, 
and  direct  the  sheriff  to  pay  over  the  proceeds  to  the  secre- 
tary of  the  Harbour  Commissioners,  on  the  ground  that  the 
justices'  warrant  amounted  to  a  writ  of  levari  facias,  and, 
therefore,  at  common  law  bound  the  goods  of  the  defendant 
from  the  time  of  its  delivery  to  the  constable,  and  also  on  the 
ground  of  fraud  and  collusion  by  the  defendant,  in  permitting 
his  goods  to  be  seized  by  the  execution  creditor  after  the 
warrant  had  been  issued  by  the  justices.  The  court  refused 
the  application.     Whitestone  v.  Smith,  7  Ir.  Jur.,  N.S.,  31. 


WAY. 

A  carriage-way  includes  a  horse-way,  and  a  horse-way  a 
foot- way.     Tottenham  v.  Byrne,  7  Ir  Jur.,  N.S.,  14. 

WEIGHMASTER. 

Disturbance  of  office*]  Where  D.  was  appointed  to  the  of- 
fice of  weighmaster,  of  the  town  of  T.,  under  the  52nd  Geo. 
8,  c  134,  in  October,  1859,  but  did  not  take  the  oath  pre- 
scribed by  the  statute  till  April,  I860,  and  0.  opened  a  weigh- 
bou.«e  in  the  same  town,  enticed  away  D.'s  customers,  and 
took  the  fees  allowed  by  the  statute — Held,  that  there  was 
a  disturbance  of  D.'s  office;  that  the  word  "  wherein,"  in  the 
6th  section  of  the  Act,  referred  to  the  words  "  city,  town  cor- 
porate, and  county,"  in  the  preceding  sentence;  that  the 
oath  required  by  the  statute  might  be  taken  at  the  sessions 
subsequent  to  the  date  of  the  appointment;  and  that  exem- 
plary damages  beyond  the  mere  pecuniary  loss  of  D.  might  be  . 
given.     Dexter  v.  Oust,  7  Ir.  Jur..  N.S.,  156. 

And  held,  by  Pigot,  C.  R,  and  Hughes,  B.,  that  the  ap-  ' 
pointment  was  not  invalid,  because,  instead  of  the  words  '  I  ' 
shall  continue,*  in  the  Act  prescribed,  the  words  of  the  oath 
taken  were, 4 1  shall  hold.'    lb. 

Fitzgerald  and  Deasy,  BR,  dissenting.    lb. 


WILL  (CONSTRUCTION). 

Generally.']  A  testator  bequeathed  to  his  daughters  A.  and 
C.  100/1  each,  to  be  left  at  interest  by  his  executors  and  trus- 
tees, and  the  interest  regularly  paid  to  them;  and  should  they 
marry,  it  must  be  with  the  consent  of  their  brother;  and,  even 
in  that  case,  their  husbands  were  to  have  no  control  over 
principal  or  interest;  and  the  receipt  of  his  said  daugh- 
ters was  to  be  a  sufficient  discharge  of  the  interest. 
Should  either  of  his  daughters  die,  or  both  of  them, 
without  issue,  they  might,  by  their  last  will  and  testa- 
ment, dispose  of  500/.  each  of  said  2,000/.  to  any  of  their 
brothers  or  sisters,  or  nephews  or  nieces,  but  to  no  other  per- 
son; the  remaining  1,000/.  to  be  divided  amongst  his  surviving 
children,  share  and  share  alike;  and  should  his  daughters,  or 
either  of  them,  wish  to  purchase  an  annuity  with  their  share 
of  the  2,000,  for  their  life  or  lives,  with  the  consent,  or  under 
the  direction  and  advice  of  their  guardians,  they  were  to  be 
at  liberty  to  do  so.  C  died  intestate,  and  without  issue. 
Held,  first,  that  the  daughters  took  life  interests  only  in  the 
2.0001 ;  secondly,  that  as  to  500 J.  of  C  's  share,  a  trust  was 
created  for  the  brothers  and  sisters,  and  nephews  and  nieces, 
living  at  her  death,  and  that  they  were  entitled  equally  to  the 
500/.  in  default  of  appointment,  thirdly,  that  the  brothers  of 
C.  who  survived  her  were  entitled  to  the  remaining  500/,  her 
sisters  having  died  before  her.  O'Neill  v.  Montgomery,  12  Ir. 
Ch.  Hep.  163. 

What  pouts  by  will  ]  Where,  after  a  lease  of  a  house  which 
gave  the  lessee  the  option  of  purchasing  the  lessor's  interest, 
the  testator  made  a  will,  which  contained  a  bequest  of  the 
purchase-money  in  case  the  tenant  should  exercise  his  option. 
Held,  that  the  house  passed  by  the  will.  Taylor  v.  Buntn,  7 
Ir.  Jur.  N.  S.,  26. 

The  will  contained  a  bequest  of  u  nil  cash  "  which  might  be 
after  paying  testator's  legacies  and  debts.  Held,  that  this 
bequest  included  the  surplus  rents  of  the  house  which  would 
accrue  after  testator's  death,  after  payment  of  head  rent  and 
ao  annuity  created  by  the  will,  and  that  those  surplus  rents 
should  be  held  on  the  trusts  oi  the  wilL    lb. 


Meaning  of  "  next  elder  brother."']  A  testator  died  leaving 
seven  sons  surviving  him.  By  both  his  will  and  the  first  co- 
dicil thereto  he  directed  that  certain  sums  should  be  divided 
equally  amongst  his  five  younger  sons,  exclusive  of  bis  two 
eldest  sons,  who  were  otherwise  provided  for.  By  a  second 
codicil,  the  testator  directed  his  executors  to  lodge  the  amount 
of  certain  debts  due  to  him,  "to  the  use  of  my  five  younger 
sons,  beginning  at  E,  my  third  son,  and  down  to  H.,  my 
youngest  son,  in  such  proportions  as  I  have  appointed  by  my 
will  and  former  codicil ;  but  they  are  only  to  receive  the  in- 
terest of  said  legacies  during  their  natural  lives  -,  and  in  case 
those  who  die  do  not  leave  any  wife  or  children  at  their 
death,  then  the  said  proportions  they  were  entitled  to  curing 
their  life  to  go  to  their  next  elder  brother,  and  so  on  to  the 
youngest9  The  fifth  son  died  unmarried.  Held,  that  the 
share  of  the  deceased  passed  to  the  sixth  son  as  his  next  elder 
brother.     Fitzgerald  y.  Fitzgerald,  7  Ir.  Jur.,  N.  S.,  9. 

Admissibility  of  parol  evidence  to  explain,']  Where  a  person 
perfectly  answers  the  description  given  in  a  will  of  the  in- 
tended legatee,  parol  evidence  of  the  testator's  intentions  and 
declarations  is  not  admissible  for  the  purpose  of  showing  that 
another  person  imperfectly  answering  such  description,  was 
the  object  of  the  testator's  bounty.  Hagerty  v.  Hagerty,  7  Ir. 
Jur.,  N.  S.,  166,  per  Lendrick,  Chairman  of  Quarter  Sessions, 
Co.  Wkklow. 

Exoneration  of  personal  estate  from  legacies  ]  Legacies 
held  to  be  charged  upon  real  estate  to  the  exoneration  of  the 
personalty.    Daunt  v.  Daunt,  7  Ir.  Jur.  N.  S.,  815. 

Legacies  not  raueable  out  of  real  estate.]  A  testator  be- 
queathed to  his  four  dear  daughters  a  legacy  of  £500,  to  be 
paid  to  them  respectively  on  the  days  of  their  respective  mar- 
riages, with  the  consent  of  his  wife  and  executors,  with  power 
to  each  of  them  to  dispose  thereof  by  will  or  deed  as  they 
might  think  proper ;  such  four  legacies  to  be  oharged  on  his 
personal  estate,  and  the  deficiency  to  be  raised  out  of  his  real 
estate,  which  he  empowered  his  trustees  to  do  by  demise,  sale, 
or  mortgage ;  aud  be  directed  his  executors  to  pay  not  less 
£30  or  more  than  £40  a  year  for  his  daughters'  maintenance 
until  their  respective  marriages,  out  of  his  personal  estate, 
and  on  a  deficiency  out  of  his  real  estate.  By  a  codicil  to  his 
will  he  devi.  ed  four  additional  legacies  of  £500  to  be  paid  to 
each  of  them  at  the  time  and  in  the  manner  in  his  will  men- 
tioned. One  of  the  daughters  died  unmarried,  having  be- 
queathed her  legacies  to  the  survivors.  Held,  firstly,  that 
tne  legacies  of  the  daughter  who  died  could  not  be  raised  out 
of  the  testator's  real  estate ;  secondly,  that  the  legacies  to  the 
surviving  daughters  were  not  raiseable  out  of  the  real  estate, 
before  their  marriage  with  consent.  Bolton  v.  Bolton,  12  Ir. 
Ch.  Rep.  233. 

Creation  of  estate  in  quasi  tail]  A  testator  seised  of  lands, 
under  a  lease  for  lives  renewable  for  ever,  devised  the  same  by 
will  dated  1826  to  his  son  T.  He  also  devised  other  property 
by  the  same  will  to  his  son  P.,  and  dhected  that  "in  case 
any  or  either  of  my  sois  shall  die  without  issue,  their  shares 
and  proportions  shall  be  left  to  the  survivor ;  and  if  it  should 
happen  that  both  should  die  without  issue,  that  their  shares 
or  proportions  shall  be  left  to  my  grandson  J.  6.,  or  his  heirs." 
Held,  that  under  this  devise  the  sons  of  the  testator  took  an 
estate  in  quasi  taiL     Moriarty  v.  Grey,  12  Ir.  C.  L.  Rep  129. 

Cros^-remamders,]  A  testator  devised  all  his  estate  and  in- 
terest in  the  lands  of  D.  to  A.  and  R,  one  moiety  to  each  for 
life,  and  from  and  after  their  decease  to  the  sons  of  A.  and  B. 
and  the  heirs  of  their  bodies,  and  in  default  of  such  issue,  he 
devised  the  said  lands  to  C.  held,  that  the  terms  of  this  de- 
vise implied  cross-remainders.  Fitzgerald  v.  Fitzgerald,  7  Ir. 
Jur,  N.  S.,  104;  and  12  Ir.  C  L  Rep  Ji."!. 

Held  also,  per  Monahan,  C.J.,  (Christian,  J.,  dissentiente\ 
that  there  is  nothing  to  prevent  the  implication  of  successive 
cross-remainders  between  estates  for  life  and  estates  tail  in  the 
same  subject  matter,  where  the  phraseology  of  the  will  war- 
rants the  inference  that  the  testator  so  intended.    lb. 

Testator  being  seised  of  large  real  estates,  devised  the  same 
to  his  nephew  D.  F.,  for  life,  with  remainder  to  his  sons  in 
tail  male ;  and  in  default  of  issue  male  in  the  said  D.  F.,  he 
devised  the  said  estates  to  his  three  nieces,  J ,  R.,  and  B., 
"  and  the  survivor  of  them,  for  the  terra  of  their  natural  lives 
as  tenants  in  common  and  not  as  joint  tenants  without  im- 
peachment of  waste ;  and  from  and  after  their  decease,"  to 
the  use  of  their  first  and  every  other  son  and  sons  lawfully 
begotten  on  their  bodies,  and  the  heirs  male  of  their  respective 
bodies  successively,  in  equal  proportions,  the  elder  of  »uch 
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sons  of  etch  of  my  mid  nieces  and  tbe  heirs  male  of  their 
bodies  being  always  preferred  and  to  take  before  the  younger, 
and  the  heirs  male  of  their  bodies,  and  for  default  of 
such  issue  male,  then  to  the  daughter*  of  the  said  J., 
JLt  and  B.,  and  for  default  of  such  issue,  male  or  female, 
to  the  use  of  testator's  own  right  heirs  for  ever.  At 
the  date  of  tbe  will  and  of  the  testator's  death,  one  of 
tbe  nieces,  J.,  was  married  and  had  a  daughter,  G,  who  is 
mentioned  by  the  testator  in  a  former  part  of  his  will,  and  is 
the  respondent  The  two  other  nieces  were  at  the  time  of  the' 
testator's  death  unmarried,  but  they  afterwards  married,  and 
had  issue  each  a  son ;  J.  never  bad  any  issue  male.  The 
nieoes  J.  and  R.  died,  leaving  B.  then  surviving.  Held,  1st, 
that  under  tbe  words  "  and  the  survivor  of  them,*  B ,  as  the 
survivor,  became  entitled  to  the  whole  estate  for  her  life. 
2ndly,  that  cross  remainders  were  to  be  implied  between  the 
issue  male  of  the  nieces;  and  that  C,  the  daughter  of  J„ 
could  not  take  anything  until  there  was  a  failure  of  issue  male 
of  all  the  nieces.  Taafft  v.  Conmee,  7  Ir.  Jur,  N.  S.,  229,  H. 
of  L.,  reversing  Conmee  v.  Taafft,  12  Ir.  Ch.  Rep.  838. 

Legacy  five  from  legacy  duty]  A  testator,  after  reciting 
that  a  sum  of  £50,000  was  charged  on  certain  estates,  which 
bore  interest  at  4  per  cent.,  and  was  payable,  subject  to  a 
power  of  appointment,  to  the  male  issue  of  bis  marriage,  and, 
In  certain  events,  reverted  to  him,  bequeathed  the  said  sum, 
upon  trust  to  pay  out  of  the  interest  an  annuity  to  his  wife, 
and  the  residue  of  the  interest  to  his  grandaughter,  for  life ; 
and  he  directed  that,  with  the  exception  of  the  said  sum  so 
charged,  all  his  debts,  legacies,  and  legacy  duties,  &o,  should 
be  paid  and  payable  out  of  such  portions  of  his  estate  as  were 
not  specifically  bequeathed ;  and  he  directed  that  all  his  lega- 
cies should  be  paid  within  twelve  months  after  his  decease, 
without  any  deduction  for  legacy  or  stamp  duty;  and  that  all 
his  legacies  should  bear  interest  at  the  rate  of  6  per  cent. 


\  from  the  time  of  bis  death  ;  and  he  further  directed  that  his 
executors  should  pay  the  legacy  duties  payable  on  the  said 
legacies;  and  that  all  legacies  thereby  bequeathed  should  be 
payable  without  any  deduction  whatever.  Held,  that  the 
£60,000  was  payable  free  from  legacy  duty.  Ferguson  v. 
Ogilby,  12  Ir.  Ch.  Rep.  411. 

♦— 

WILL  (Rkvocathmt  ajtd  Revival  of). 

Revival  of  will  by  codicil']  A  testator  duly  made  a  will, 
dated  the  4th  of  Feb.  1858.  containing  a  clause  of  revocation, 
and  destroyed  it  On  the  11th  January,  1859,  he  made  a  se- 
cond will,  and  added  a  codicil  to  it  on  the  7th  February,  1869. 
On  the  1 6th  of  February,  1859,  he  made  a  codicil  to  his  will 
of  1858,  and  confirmed  all  tbe  provisions  of  that  will,  adding, 
however,  that  in  case  the  devisee  therein  married  a  oertafn 
person,  the  estates  devised  to  him  were  to  go  to  another.  Both 
the  will  of  1858  and  the  codicil  of  the  lGth  February,  1859, 
were  destroyed  by  the  testator  before  his  death.  Held,  that 
a  non-existing  will  cannot  be  revived  by  a  codicil  by  reference 
Newton  v.  Newton,  7  Ir.  Jur.,  N.  &,  129;  and  12 Ir.  Ch.  Rep. 
118 

That  parol  evidence  is  not  admissible  to  explain  a  testator's 
intention,  which  must  be  collected  from  the  inetruments  them- 
selves,   lb. 

field,  that  as  the  codicil  referred  to  the  original  will  of 
1858,  the  draft  of  the  will  oould  not  be  inoorpomted  by  re- 
ference.   76. 

That  (reversing  the  decision  below)  as  the  codicil  of  the 
16th  of  February,  1859,  referred  to  the  will  of  1858  alone, 
there  was  no  evidence  of  an  intention  not  to  revoke  the  will 
of  1859  in  case  the  testator  failed  to  revive  that  of  1 85&     To. 

Effect  of  reference  to  a  destroyed  will  in  a  codicil  upon  an 
existing  will,  made  after  the  destroyed  will  and  before  the 
codicil -Costs.    Rogers  v.  Andrew*,  7  Ir.  Jur.,  N.  S,  135. 


Af>peal."] 
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The  following  cases  and  references  were  accidentally  omitted  from  the  body  of  the  Digest. 


APPEAL.  I  BANKS  (Liability  of.) 

Principles  on  which  court  acts  in  reversing  decree  below,']        Forged  cheques.']    There  is  no  obligation  on  a  banking  com- 
ine  txrort  of  Appeal  wiU  be  slow  to  reverse  a  decision  below,  '  pany  to  ascertain  the  genuineness  of  a  payee's  indorsement  upon 
*ISIS«at-    eF-f     berftT0n,-i,5?,le88  °fearl7  satisfied  that  that  \  a  cheque  or  draft  payable  to  order,  before  paying  same  when 
«*ifei^n  ««.  T._i«, presented.     Hare  v.  Copdand,  7  Ir.  J ur.  N.SM  242. 


decision  was  erroneous.  Lord  Wensleydale's  judgment  in  Ver- 
nonv  Wright,  7  H.  of  L.  66,  approved  of.  Upington  v.  Tar- 
rant, 7  Ir.  Jur.  N.  S.,  199,  Ch.  App. 


ASSIGNMENT. 
Consideration.]  A  covenant  by  the  assignee  of  a  term  of 
years  to  pay  the  rent  reserved  in  the  original  lease,  and  to  in- 
demnify the  assignor  against  its  other  covenants,  does  not 
amount  to  a  consideration  in  law  which  will  support  the  as- 
signment against  creditors,  and  exclude  the  operation  of  the 
statute  against  fraudulent  conveyances  (10  Chas.  1,  sess.  2,  c. 

?*t>  Ga^tr  v*  Gardineri  1 Ir-  Jw.  N.S  ,  81,  and  12  Ir.  C. 
L.  Hep.  565. 

♦ 


ATTORNEY. 


A  summons  and  plaint  which  complains  that  a  banking 
company  had  paid  away  money  of  the  plaintiff  upon  a  oheque 
drawn  by  the  plaintiff  and  payable  to  order,  but  the  indorse- 
ment upon  which  is  a  forgery,  and  charges  that  the  same 
happened  through  their  gross  negligence  aud  that  of  their  ser- 
vants and  agents,  but  does  not  allege  any  act  of  wilful  mis- 
feasance on  the  part  of  the  defendants  or  their  servants  and 
agents  will  be  bad  on  general  demurrer  (Christian,  J,  dissen- 
tientey    lb. 


LuMtiyof  on  undertaking  of  his  clerk.]  Attorney  held 
bound  by  the  undertaking  of  his  clerk,  though  he  on  the  same 
day  m  another  place  refused  to  give  the  same  undertaking  to 
the  agent  of  the  person  to  whom  his  clerk  gave  the  promise. 
Young  v.  Power,  7  Ir.  Jur.  N.S.,  388. 


BANKRUPTCY  AND  INSOLVENCY. 
Trader  residing  and  trading  in  England.]  The  Court  of  Bank- 
ruptcy m  Ireland  has  jurisdiction  only  over  traders  who  reside 
in,  and  trade  in,  Ireland,  or  who  trade  with  England  and  re- 
side in  Ireland.  Therefore,  a  person  who,  while  residing  in 
and  trading  in,  England,  contracted  trade  debts  there,  cannot 
be  adjudicated  a  bankrupt  in  Ireland  in  respect  of  those  debts, 
although  he  may  have  resided  for  some  years,  aud  may  have 
contracted  debts,  in  Ireland.     In  re  Dag,  7  Ir.  Jur.  N.S.,  309 

A  trader  who  had  resided  and  carried  on  business  in  Eng- 
land for  several  years,  took  premises  in  Ireland  in  November, 
lebO,  closed  his  place  of  business  in  England,  removed  his  fa- 
mily to  Ireland,  and,  pursuant  to  advertisements  in  the  Irish 
newspapers,  carried  on  his  trade  thenceforward  in  Ireland  only. 
*ive  tenths  of  the  amount  oi  his  debts  were  contracted  in  Ens- 
hind.  In  April,  1861,  he  was  adjudged  a  bankrupt  in  Eng- 
&nd,  and  in  May  following  the  Irian  Court  of  Bankruptcy  and 
insolvency  made  a  similar  adjudication.  On  appeal  by  the 
bankrupt  from  the  latter,  Held,  that  the  bankrupt  was  resid- 
ing and  trading  exclusively  in  Ireland,  under  the  31st  section 
of  the  Irish  Bankruptcy  and  Insolvency  Act.  Be  Sanderson, 
a  bankrupt,  7  Ir.  Jur.  N  S.,  48 

Jurisdiction  of  court  over  compositions.]  The  Courts  of 
Bankruptcy  and  Insolvency  in  Ireland  have  no  jurisdiction  over 
compositions  between  bankrupts  and  their  creditors,  save  to 
■ee  thut  the  amouut  of  composition  offered  corresponds  with 
that  advertised,  and  to  annul  (with  or  without  costs)  the  ad- 
judication of  bankruptcy.  Semble— The  offer  must  be  of  a 
composition  by  a  money  payment,  and  not  by  bills  of  exchange. 
Be  Fahg,  7  Ir  Jur.  N.S.,  47.  6 

Appeal  against  certiHcaie.]  No  appeal  lies  against  the 
granting  of  a  certificate  to  a  bankrupt  unless  the  appellant's 
objection  be  made  in  writing  at  the  final  examination.  Re 
Koodroffe,  7  Ir.  Jur.  N.S.,  49. 


EVIDENCE. 
An  agreement  to  finish  a  vault  in  a  church  made  between 
a  stone-mason  and  an  ancestor  of  the  party  claiming  under 
him,  signed  by  the  stone-mason  only,  and  produced  from  the 
proper  quarter,  is  evidence  to  prove  that  the  vault  in  question 
was  finished,  on  the  same  ground  that  counterparts  of  leases 
are  admissible,  but  is  not  evidence  of  any  of  the  facts  recited 
in  the  agreement;  nor  is  it  admissible  as  an  ancient  docu- 
ment to  prove  possession  of  the  church  in  the  ancestor.  John- 
ston v.  Bloomfield,  7  Ir.  Jur,  N,S.,  61. 

A  codicil  to  a  will,  by  which  the  testator  charges  his  pro- 
perty with  the  endowment  of  a  church,  is  evidence  to  prove 
the  bequest;  but  is  is  not  evidence  of  the  facts  recited  in  it, 
■  that  an  ancestor  of  the  testator  had  commenoed,  and  that  the 
testator  had  himself  completed,  the  said  church,  either  as  an 
ancient  document  relating  to  ancient  possession,  or  on  the 
ground  that  it  amounted  to  a  declaration  against  interest,  or 
as  evidence  of  reputation.    lb. 


FRAUD. 
Effect  of  on  a  release  and  reconveyance.]  A.  conveyed  to  B. 
certain  lands  on  which  C  had  a  mortgage.  B.  had  notice  of 
the  mortgage  before  the  completion  of  the  sale  tp  B. ;  and  A. 
undertakes  with  B.  to  obtain  a  reconveyance  of  the  estate  to 
B.  A.  by  fraud  obtained  a  release  and  a  reconveyance  of  the 
lands  to  himself  from  G,  of  which  fraud  B.  had  no  notice.  A. 
died  seised  of  the  estate  and  interest  so  conveyed  to  him  by  C. 
B.  as  owner,  after  the  death  of  A ,  proceeded  to  sell  in  the 
Landed  Estates  Court  the  estates  conveyed  to  him.  C.  filed 
an  objection,  alleging  that  the  deed  of  reconveyance  obtained 
from  him  by  A.  was  fraudulent  and  void,  and  claiming  to  be 
reinstated  in  his  original  position  as  an  incumbrancer.  Held, 
reversing  the  order  of  the  Court  ef  Appeal,  approving  of  Judge 
Longfield's  declaring  that  the  deed  of  reconveyance  was  void, 
not  only  as  against  it,  but  also  against  B. ;  and  that  CL  was 
entitled  to  be  restored  to  his  rights  nndor  his  mortgage  deed. 
Eyre  v.  Burmester,  7  Ir.  Jur.  N.S.,  829. 


LANDED  ESTATES  COURT  (Practice). 

Rehearings  and  appeals.]  A  motion  to  rehear  or  review  a 
decision  must  be  made  within  three  months  from  the  date  of 
the  order  or  decision,  and  liberty  must  first  be  obtained  be- 
fore a  notice  to  rehear  is  served;  but  the  application  for  liberty 
to  rehear  may  be  made  ex  parte.  Johnstone's  Estate,  7  Ir.  Jar. 
N.S.,  36. 

Application  to  extend  the  time  to  appeal  must  be  made  be- 
fore the  expiration  of  the  three  months,  the  time  within  which, 
by  the  41st  section,  the  appeal  must  be  brought,    lb. 
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APPENDIX    TO    THE    IRISH    JURIST, 


OONTAIN1NO 


Clje  f  Mt  literal  Sttvbxtts, 


PASSED  IN  THE  SESSION,  1862,  AND  25  &  26  VICTORIA. 


N.B. — The  Statutes  relating  to  Ireland  only  are  printed  in  foil* 


CAP.  I. 

An  Act  to  apply  the  Sam  of  Nine  hundred  and  seventy- 
three  thousand  seven  hundred  and  forty-seven  Pounds 
out  of  the  Consolidated  Fund  to  the  Service  of  the  year 
ending  the  Thirty-first  Day  of  March  One  thousand  eight 
hundred  and  sixty-two.  [I Oth  March  1862. J 


CAP.  II. 

An  Act  to  apply  the  Sum  of  Eighteen  Millions  out  of  the 
Consolidated  Fund  to  the  Service  of  the  Year  One  thou- 
sand eight  hundred  and  sixty- two.    [24th  March  1862.] 

CAP.  III. 

An  Act  to  amend  an  Act,  intituled  An  Act  to  amend  the 
Law  relating  to  Supply  Exchequer  Bills,  and  to  charge 
the  same  on  the  Consolidated  Fund ;  and  to  repeal  all 
Provisions  by  which  Authority  is  given  to  the  Commis- 
sioners of  Her  Majesty's  Treasury  to  fund  Exchequer 
Bills.  [24th  March,  J  662.] 


CAP.  IV. 

An  Act  to  enable  Her  Majesty  to  issue  Commissions  to 
the  Officers  of  Her  Majesty's  Land  Forces  and  Royal 
Marines,  and  to  Adjutants  and  Quarter-masters  of  Her 
Militia  and  Volunteer  Forces,  without  affixing  Her 
Royal  Sign  Manual  thereto.  filth  April,  1862.] 

CAP.  V. 

An  Act  for  punishing  Mutiny  and  Desertion,  and  for  the 
better  payment  of  the  Army  arid  their  Quarters. 

[11th  Aprd,  1662.] 

CAP.   VJL 

An  Act  for  the  Regulation  of  Her  Majesty's  Royal  Marine 
Forces  while  on  shore.  [1 1th  April,  1 862.  J 


CAP.  VIL 

An  Act  to  provide  for  the  Registration  and  Transfer  of 
India  8tocks  at  the  Bank  of  Ireland,  and  for  the  mu- 
tual Transfer  of  such  Stocks  from  and  to  tho  Banks  of 
England  and  Ireland  respectively.     [  1 1  th  April,  1 862.] 

Sec.  1.  Interpretation  of  expression  "  India  Stock." 

2.  Power  to  transfer  India  Stock  from  the  books  oj 


the  Bank  of  England  to  the  boohs  of  the  Bank 
of  Ireland. 

3.  Assignments  or  transfers  of  stock  so  transferred 

mag  be  made  at  the  Bank  of  Ireland. 

4.  Power  to  transfer  India  Stock  jrom  the  books  of 

the  Bank  of  Ireland  to  the  books  of  the  bank  of 
England. 
6.  No  transfer  shall  be  made  within  a  certain  period 
before  the  closing  dag. 

6.  Application  to  be  made  at  the  Bank  of  England 

and  of  Ireland  for  permission  to  transfer  from 
the  one  to  the  other ;  and  upon  such  transfers 
being  made  certificates  to  be  granted. 

7.  Aotices  of  transfers  to  be  sent  to  the  Bank  into 

which  the  stock  is  to  be  transferred. 
8  Books  to  be  provided  for  entering  transfers  un  d 

this  act  at  the  Bank  of  England  and  Ireland 

respectively. 
9.  On  production  of  certificate  from  the  bank  where 

the  transfer  is   made,  the  bank  to  which  the 

transfer  is  made  shall  write  the  amount  of  stock 

into  their  books* 
10.  Banks  of 'England  and  Ireland  to  certify  to  the 

Secretary   of  State  in   Council  of  India  the 

amount  of  stock  written  in  their  books  prior  to 

dividend,  and  the  interest  to  be  paid  to  them  by 

such  secretary  of  state. 
II*  Remuneration Jor  services  under  this  Act  to  be 

paid  to  the  Bank  of  Ireland. 

12.  Duplicates  may  be  granted  of  certificates  lost  or 

destroyed. 

13.  Power  to  Bank  of  Ireland  to  close  books  for 

transfer. 

14.  Persons  forging,  frc,  certificates  guilty  of  felony. 

15.  No  fee,  jrc,  to  be  taken  for  receiving  certificates, 

or  paying  dividends,  %c,  on  penalty  of  £20, 
with  costs  of  suit. 

•  Whxbeas  by  an  Aot  passed  in  the  session  holden  In  the 
twenty-third  and  twenty-fourth  years  of  the  reign  of  Her 
present  Majesty,  chapter  one  hundred  and  two,  the  Secre- 
tary of  State  in  Council  of  India  was  authorised  from  time 
to  time  to  make  such  arrangements  with  the  Governor 
and  Company  of  the  Bank  of  England  as  should  be  deemed 
expedient  for  the  payment  of  dobts  and  obligations  of  the 
Government  of  India,  and  of  the  interest  thereon,  and  for 
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the  creation  and  registration  and  for  the  transfer  of  and 
the  payment  of  interest  on  any  stock  into  which  any  such 
obligations  might  he  convertible  t  and  whereas  certain  ar- 
rangements have  been  made  under  the  authority  of  the 
said  Act,  and  in  pursuance  of  such  arrangements  the 
stocks  in  certain  loons  secured  by  and  chargeable  on  the 
revenues  of  India,  and  the  transfers  thereof,  are  regis- 
tered at  the  Bank  of  England,  and  the  dividends  thereon 
are  paid  at  such  bank :  and  whereas  it  is  expedient  that 
provision  should  be  made  so  as  to  enable  the  transfer  of 
stock  raised  in  the  United  Kingdom  on  the  credit  of  the 
revenues  of  India  to  the  Bank  of  Ireland,  and  for  the  re- 
gistration and  transfer  of  and  the  payment  of  dividends  on 
such  stock  so  transferred  at  such  last- mentioned  bank: 
and  whereas  it  is  expedient  to  make  provision  for  the  mu- 
tual transfer  of  such  stock  from  and  to  the  Bank  of  Eng- 
land and  the  Bank  of  Ireland  respectively :  *  be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows : 

1.  In  this  Act  the  expression  "India  Stock"  means 
stock  created  or  to  be  created  for  the  raising  of  money  in 
the  United  Kingdom  on  the  credit  of  the  revenues  of  India, 
but  does  not  includo  the  stock  commonly  known  by  the 
name  of  East  India  stock. 

2.  From  and  after  the  passing  of  this  Act  it  shall  and 
may  be  lawful  for  any  person  or  persons  holding  any  India 
stock  transferable  at  the  Bank  of  England,  upon  making 
application  in  the  manner  herein-after  provided,  to  transfer 
or  cause  to  be  transferred  such  stock,  for  the  purpose  of 
having  the  same  amount  of  stock  of  the  same  denomina- 
tion written  into  the  books  of  the  governor  and  Company 
of  the  Bank  of  Ireland,  and  to  be  transferable  at  such 
bank,  and  the  dividends  on  the  stock  so  transferred  shall 
be  payable  half- yearly  at  the  Bank  of  Ireland  on  the  same 
d  iya  on  which  such  dividends  would  have  been  payable  at 
tho  Bank  of  England  if  the  said  stock  had  never  been  so 
transferred. 

3  Tho  several  stocks  so  transferred,  or  any  share  or 
interest  therein,  and  the  proportional  dividend  attached 
thereto  respectively,  shall  be  assignable  and  transferable 
at  the  Bank  of  Ireland,  as  directed  by  this  Act,  and  not 
otherwise ;  and  there  shall  be  kept  at  the  Bank  of  Ireland 
within  the  city  of  Dublin  a  book  or  books  wherein  all  as- 
signments or  transfers  of  any  part  of  the  several  stocks 
and  the  proportional  dividends  attached  thereto  respec- 
tively shall  be  entered  and  registered,  which  entries  shall 
be  conceived  in  proper  words  for  that  purpose,  and  shall 
be  signed  by  the  parties  making  such  assignments  or  trans- 
fers, or  if  any  such  party  or  parties  be  absent  by  his,  her, 
or  their  attorney  or  attornies,  thereunto  lawfully  author- 
ized by  writing  under  his,  her,  or  their  hands  and  seals,  to 
be  attested  by  two  or  more  credible  witnesses,  and  the 
person  or  persons  to  whom  any  such  assignment  or  trans- 
fer shall  be  made,  or,  in  case  of  absence,  his,  her,  or  their 
attorney  or  attornies  thereunto  lawfully  authorized  as 
aforesaid,  shall  respectively  underwrite  his,  her,  or  their 
acceptance  thereof;  and  no  other  method  of  assigning  or 
transferring  any  such  stock  and  the  dividend  attached 
thereto,  or  any  interest  therein,  at  the  Bank  of  In  land, 
shall  be  good  and  available  in  law,  and  no  stamp  duties 
whatsoever' shall  be  charged  upon  the  said  assignments  or 
transfers  or  any  of  them. 

4.  It  shall  and  may  be  lawful  for  any  person  or  persons 
holding  any  India  stock  transferable  at  the  Bank  of  Ire- 
land,  upon  making  application  in  the  manner  herein-after 
provided,  to  transfer  or  cause  to  be  transferred  such  stock, 
for  the  purpose  of  having  the  same  amount  of  stock  of  the 
same  denomination  written  into  the  books  of  the  Governor 
and  Company  of  the  bank  of  England,- nnd  to  be  transfer- 
able at  such  bank. 

5.  Notwithstanding  anything  herein-before  contained  to 
the  contrary,  it  shall  uot  be  lawful  for  any  person  to  make 
any  transfer  of  any  stock  from  the  Bank  of  England  to 
the  Rank  of  Ireland,  or  from  the  Bank  of  Ireland  to  the 
Bank  of  England \  under  tl.e  provisions  of  this  Act,  at  any 


time  within  three  clear  days  before  tho  day  on  which  the 
books  shall  be  closed  for  the  purpose  of  striking  the  ba- 
lances of  the  several  accounts  for  the  purpose  of  calcula- 
ting the  half-yearly  dividend,  or  within  such  other  period 
as  the  governor  and  Company  of  the  Bank  of  England,  in 
concurrence  with  the  governor  and  Company  of  the  Bank 
of  Ireland,  may  from  time  to  time  prescribe. 

6.  Any  person  or  persona  holding  India  stock  transfer- 
able at  the  Bank  of  England  or  at  the  Bank  of  Ireland 
respectively  and  desiring  to  transfer  the  same  so  as  to 
make  such  stock  transferable  at  the  Bank  of  Ireland  or  at 
the  Bank  of  England  respectively,  shall  apply  in  writing, 
or  cause  application  in  writing  to  be  made  by  some  person 
on  his,  her,  or  their  behalf,  to  the  governor  and  Company 
of  the  Bank  of  England  or  Bank  of  Ireland  respectively  at 
which  such  stock  shall  be  transferable,  for  permission  to 
transfer  or  cause  to  be  transferred  such  stock  (or  the  pur- 
pose of  having  the  same  amount  of  stock  of  the  same  de- 
nomination written  into  the  books  of  the  governor  and 
Company  of  the  Bank  of  Ireland  or  into  the  books  of  the 
governor  and  Company  of  the  Bank  of  England  respec- 
tively, as  the  case  may  require,  and  such  application  shall 
be  according  to  such  form  as  shall  be  established  by  the 
governor  and  Company  of  the  Bank  of  England  in  con- 
currence with  the  governor  and  Company  of  the  Bank  of 
Ireland,  and  shall  be  the  same  in  all  cases,  and  upon  soch 
application  having  been  made,  and  upon  such  person  or 
persons  transferring  the  stock  or  causing  the  same  to  be 
transferred  into  the  name  of  the  Accountant  General  of 
the  Bank  of  England  or  Bank  of  Ireland  respectively,  si 
which  it  shall  be  desired  that  auch  stock  shall  be  trans- 
ferred, it  shall  and  may  be  lawful  for  the  Governor  or 
Deputy  Governor  of  the  Bank  of  England  or  for  the 
Governor  or  Deputy  Governor  of  the  Bank  of  Ireland,  as 
the  case  may  require,  or  for  the  Accountant  General  or 
Deputy  Accountant  General  of  such  governor  at  d  com- 
pany, or  for  the  secretary  or  assistant  secretary  of  such 
governor  and  company  for  the  time^being,  and  they  are 
hereby  respectively  authorized  and  required  to  grant  a 
certificate  to  tho  person  or  persons  making  such  transfer, 
or  on  whose  behalf  such  transfer  shall  have  been  made, 
directed  to  the  Governor  and  Company  of  the  Bank  of  Jre- 
lanji  or  the  Governor  and  Company  of  the  Bank  of  Eng- 
land to  which  it  shall  be  desired  that  such  .stock  shall  be 
transferred,  and  such  certificate  shall  be  according  to  such 
form  as  shall  be  established  by  the  Governor  and  Company 
of  the  Bank  of  England  in  concurrence  with  the  Governor 
and  Company  of  the  Bank  of  Ireland,  and  shall  be  the 
same  in  all  cases ;  and  such  certificate  shall  stale  that  the 
person  or  persons  therein  mentioned  has  or  have  trans- 
ferred or  caused  to  be  transferred  at  the  Bank  of  England 
or  the  Bank  of  Ireland,  as  the  case  may  be,  the  stock 
therein  described,  to  the  Accountant  General  of  the  Bank 
of  England  or  the  Bank  of  Ireland,  as  the '  case  may  be, 
for  the  purpose  of  having  the  amount  of  such  stock  writ- 
ten in  the  name  or  names  of  such  person  or  persons  into 
the  books  of  the  Governor  and  Company  of  the  Bank  of 
Ireland  or  of  the  Governor  and  Company  of  the  Bank  of 
England,  as  the  case  may  be,  and  shall  describe  such  stock, 
and  specify  the  amount  thereof,  and  thereupon  the  amount 
of  the  stock  comprised  in  such  certificate  shall  be  written 
off  the  account  of  the  Accountant  General  of  the  Bank  of 
England,  or  the  account  of  the  Accountant  General  of  the 
Bank  of  Ireland,  by  an  entry  made  in  conformity  with 
such  certificate. 

7.  In  every  case  where  any  transfer  for  the  purposes  of 
this  Act  shall  be  made  at  the  Bank  of  England  the  gover- 
nor and  company  of  the  said  bank  shall  cause  notice  thereof 
to  be  transmitted  to  the  Governor  and  Company  of  the 
Bank  of  Ireland  on  tho  same  day  on  which  such  transfer 
shall  be  made ;  and  in  like  manner  in  every  case  where 
any  transfer  for  the  purposes  of  this  Act  shall  be  made  at 
the  Bank  of  Ireland  the  Governor  and  Company  of  the 
Bank  of  Ireland  shall  cause  notice  thereof  to  be  trans- 
mitted to  the  Governor  and  Company  of  the  Bank  of  Eng- 
land ot\  the  same  day  on  which  such  transfer  shall  be 
made. 
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8.  A  book  or  books  shall  be  provided  and  kept  by  the 
Governor  and  Company  of  the  Bank  of  England  and  the 
Governor  and  Company  of  the  Bank  of  Ireland  at  the 
Bank  of  England  and  Bank  of  Ireland  respectively,  in 
which  shall  be  fairly  entered  the  names  of  all  persons  mak- 
ing any  transfer  of  any  stocks  to  the  Accountant  General 
of  the  said  banks  respectively,  under  the  provisions  of  this 
Act,  to  which  book  or  books  it  shall  and  may  be  lawful 
for  all  persons  making  any  such  transfer,  their  respective 
executors,  administrators,  and  assigns,  from  time  to  time 
and  at  all  reasonable  times  to  resort,  and  to  inspect  the 
same,  without  any  fee  or  charge. 

9.  Whenever  any  transfer  shall  be  made  of  any  stock 
for  the  purposes  of  this  Act  at  the  Bank  of  England  or  at 
the  Bank  of  Ireland  respectively,  then  and  in  every  such 
case,  upon  the  production  of  a  certificate  of  the  Governor 
or  Deputy  Governor  of  the  Bank  of  England  or  of  the 
Governor  and  Company  of  the  Bank  of  Ireland  at  which 
any  such  transfer  shall  have  been  made,  or  of  the  accoun  * 
tant  general  or  deputy  accountant  general,  or  of  the  secre- 
tary or  assistant  secretary  of  such  governor  and  company 
respectively,  granted  according  to  the  directions  of  this 
Act,  the  Governor  and  Company  of  the  Bank  of  Ireland 
or  the  Governor  and  Company  of  the  Bank  of  England 
respectively  are  hereby  authorized  and  required  to  write 
or  cause  to  be  written  into  the  books  of  such  Bank  of 
Ireland  or  banks  of  England  respectively,  as  the  case  may 
require,  relating  to  stock  of  the  same  denomination,  the 
amount  of  stock  specified  in  such  certificate ;  and  such 
amount  of  stock  shall  be  written  accordingly,  transferable 
under  the  provisions  of  tbis  Act  at  the  Bank  of  Ireland  or 
Bank  of  England  respectively,  as  the  case  shall  require, 
and  shall  be  payable  and  transferable  at  such  Bank  of  Eng- 
land or  Bank  of  Ireland  respectively;  and  every  such 
amount  of  stock  so  written  into  the  books  of  the  Bank  of 
Ireland  or  of  the  Bank  of  England  respectively  shall  be 
entitled  to  interest  or  dividend  payable  at  the  bank  to 
which  such  transfer  shall  have  been  made,  except  as  to 
stock  which  shall  have  been  transferred  after  the  closing 
and  before  the  dividend  shall  become  payable,  in  which 
case  the  party  making  the  transfer  shall  receive  the  cur- 
rent  dividend  at  the  bank  from  which  such  transfer  shall 
have  been  made. 

10.  The  Governor  and  Company  of  the  Bank  of  Eng- 
land and  the  Governor  and  Company  of  the  Bank  of  Ire- 
land, upon  making  up  their  books  preparatory  to  the  pay- 
raent  of  each  and  every  half-yearly  interest  or  dividend 
upon  any  stocks  transferable  under  this  Act,  shall  certify 
to  the  secretary  of  state  in  council  of  India,  or  to  such 
officer  or  officers  as  the  secretary  of  stat  j  in  council  of  In- 
dia shall  direct,  the  amounts  of  such  stocks  which  shall 
then  be  written  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England  or  of  the  Governor  and  Com- 
pany of  the  Bank  of  Ireland,  and  shall  be  transferable  at 
such  banks  respectively  under  the  provisions  of  this  Act ; 
and  upon  the  receipt  of  such  certificates  the  secretary  of 
state  in  council  of  India  is  hereby  authorized  and  required 
to  pay  to  the  Governor  and  Company  of  the  Bank  of  Eng- 
land and  to  the  Governor  and  Company  of  the  Bank  of 
Ireland,  or  into  the  Bank  of  England  to  the  account  <  f  the 
Governor  and  Company  of  the  Bank  of  Ireland  respectively, 
the  amount  of  all  interest  or  dividends  then  being  or  be- 
coming payable  upon  such  amounts  of  stocks  as  are  speci* 
fied  in  such  certificates  respectively. 

11.  In  addition  to  the  amount  of  interest  or  dividend 
which  shall  from  time  to  time  be  paid  to  the  Governor  and 
Company  of  the  Bank  of  Ireland  under  the  last  provision, 
the  secretary  of  state  in  council  of  India  shall  at  the  same 
time  pay  to  the  Governor  and  Company  of  the  Bank  of 
Ireland,  or  to  the  account  of  such  Governor  and  Company 
at  the  Bank  of  England,  as  a  remuneration  for  their  ser. 
▼ices  in  the  execution  of  this  Act,  such  sum  as  shall  from 
time  to  time  be  fixed  as  the  amount  of  such  remuneration 
under  any  arrangement  or  agreement  to  be  made  between 
the  secretary  of  state  in  council  of  India  and  the  Gover- 
nor and  Company  of  the  Bank  of  Ireland. 

IS.  In  case  of  the  loss  or  destruction  of  any  certificate 


of  the  governor  or  deputy  governor,  accountant  general, 
or  deputy  accountant  general.  Secretary  or  Assistant  Sec- 
retary of  the  Bank  of  England  or  of  the  Bank  of  Irela  d 
respectively,  granted  for  the  purposes  of  this  Act.  it  shall 
and  may  be  lawful  for  any  such  governor  or  deputy  gover- 
nor, accountant  general  or  deputy  accountant  general,  sec- 
retary or  assistant  secretary,  and  they  are  hereby  respec- 
tively authorized  and  empowered,  upon  proof  of  such  loss 
or  destruction  to  their  satisfaction,  to  grant  a  duplicate  of 
such  certificate,  and  such  duplicate  shall  be  full  and  suffi- 
cient authority  for  the  purposes  of  this  Act,  and  shall  stand 
in  the  place  and  stead  of  the  original  certificate,  if  such 
original  certificate  shall  not  have  been  previously  fouud 
and  acted  upon :  provided  always,  that  upon  auy  loss  or 
destruction  or  alleged  loss  or  destruction  of  any  such  ori- 
ginal certificate,  and  on  the  production  of  any  such  dupli- 
cate certificate,  it  shall  and  may  be  lawful  for  the  Gover- 
nor and  Company  of  the  Bank  of  England  or  the  Governor 
and  Company  of  the  Bank  of  Ireland  respectively,  and  they 
are  hereby  authorized  and  required  to  demand  and  take 
from  the  party  or  parties  tendering  any  such  duplicate  full 
and  sufficient  security  to  her  Majesty,  her  heirs  and  suc- 
cessors, to  indemnify  such  governor  and  company  against 
the  production  of  or  any  claim  which  shall  be  made  under 
or  by  virtue  of  any  such  original  certificate  so  lost  or  de- 
stroyed, or  alleged  to  have  been  lost  or  destroyed ;  and  if 
at  any  time  after  the  time  when  a  duplicate  certificate  shall 
have  been  produced  and  acted  upon  under  this  Act  the  ori- 
ginal of  such  certificate  shall  be  tendered  to  the  Governor 
and  Company  of  the  Bank  of  England  or  the  Governor  and 
Company  of  the  Bank  of  Ireland,  it  shalt  and  may  be  law- 
ful for  such  governor  and  Company  and  they  are  hereby 
authorized  and  required  to  detain  such  original  certificate, 
and  to  cancel  the  same,  and  to  transmit  the  same  so  can- 
celled to  the  Governor  and  Company  of -the  Bank  of  Eng- 
land or  the  Governor  and  Company  of  the  Bank  of  If  eland, 
as  the  case  may  be,  by  or  on  whose  behalf  such  certificate 
shall  have  been  given,  and  to  deliver  up  such  security  as 
shall  have  been  entered  into  touching  the  said  original  cer- 
tificate to  the  party  or  parties  entering  into  such  security, 
or  such  of  them  as  shall  require  the  same. 

13.  The  Governor  and  Company  of  the  Bank  of  Ireland 
shall  be  at  liberty  to  close  their  books  for  transfer  of  India 
stock  on  any  day  in  the  month  prior  to  the  days  for  pay- 
ment of  the  half-yearly  dividends  on  such  stock,  such  day 
to  be  fixed  or  agreed  on  between  the  Bank  of  England  and 
the  Bank  of  Ireland ;  provided,  however,  that  the  period 
for  which  the  same  shall  be  closed  shall  not  exceed  fifteen 
days,  and  the  person  or  persons  who  on  the  day  of  such 
closing  shall  appear  in  the  said  books  to  be  the  proprietor 
or  proprietors  thereof  shall  be  entitled  to  the  current  divi- 
dend thereon. 

14.  If  any  person  or  persons  shall  forge  or  counterfeit, 
or  cause  or  procure  to  be  forged  or  counterfeited,  or  shall 
willingly  act  or  assist  in  the  forging  or  counterfeiting  any 
certificate  or  duplicate  certificate  required  by  this  Act,  or 
shall  alter  any  number,  figure,  or  word  therein,  or  shall 
utter  or  publish  as  true  any  such  false,  forged,  counter, 
felted,  or  altered  certificate  with  intent  to  defraud  the  Go- 
vernor and  Company  of  the  Bank  of  England  or  the  Gover- 
nor and  Company  of  the  Bank  of  Ireland,  or  any  body 
politic  or  corporate,  or  any  person  or  persons  whomsoever, 
every  such  person  or  parsons  so  forging  or  counterfeiting, 
or  causing  or  procuring  to  be  forged  or  counterfeited,  or 
willingly  acting  or  assisting  in  the  forging  or  counterfeit- 
ing, or  altering,  uttering,  or  publishing  as  aforesaid,  being 
convicted  thereof  in  due  form  of  law,  shall  be  adjudged 
guilty  of  felony. 

16.  No  fee,  reward,  or  gratuity  whatsoever  shall  be  de- 
manded or  taken  of  any  of  her  Majesty's  subjects  for  re- 
ceiving any  such  certificate  or  duplicate  certificate,  or  for 
paying  interest  or  dividend,  or  for  any  transfer  of  any  sum 
to  be  made  in  pursuance  of  this  Act,  upon  pain  that  any 
officer  or  person  offending  by  taking  or  demanding  any  such 
fee  or  reward  or  gratuity  shall  for  every  such  offence  for- 
feit the  sum  of  twenty  pounds  to  the  party  aggrieved,  with 
full  costs  of  suit,  to  be  recovered  by  action  of  debt,  bill 
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plaint,  or  information  in  any  of  ber  Majesty's  Courts  of 
Record  at  Westminster  or  Dublin,  respectively. 

CAP.  VIIL 

See.  I.   Women  and  children  not  to  be  employed  during  the 
night. 
S.  Application  of  power $,  fre.,  of 7  (r  8  VieUt  e.  15 
to  this  Act. 

An  Act  to  prevent  the  Employment  of  Women  and  Chil- 
dren during;  the  Night  in  certain  Operations  connected 
with  Bleaching  by  the  open-sir  Process. 

[llth  ifprif,  1862.] 
•  Whbbbas  it  is  the  practice  of  a  few  occupiers  of  bleach 
fields  or  work*  in  which  the  operation  of  bleaching  by  the 
open-air  process  is  the  only  operation  of  bleaching  carried 
on,  and  which  consequently  are  not  regulated  by  the  pro- 
visions of  the  Act  of  the  twenty-third  and  twenty-fourth 
years  of  Victoria,  chapter  seventy-eight,  to  employ  females 
unnecessarily  during  the  night  in  processes  in  which  me- 
chanical power  is  used :  and  whereas  the  exemption  ac- 
corded to  such  works  in  virtue  of  the  first  and  seventh 
clauses  of  the  said  recited  Act  was  not  intended  to  give 
sanction  to  a  practice  (so  injurious  to  the  health  and 
morals  of  the  persons  so  employed):*  be  it  therefore 
•nscted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  aud  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  That  from  and  after  the  first  day  of  January  one 
thousand  eight  huudred  and  sixty-three,  in  any  building, 
buildings,  or  premises  in  one  or  more  of  which  any  pro- 
cess previous  to  packing  is  carried  on  in  tho  occupation  of 
bleaching,  dyeing,  or  finishing  of  any  yarn  or  cloth  of  cot- 
ton, silk,  wool,  or  flax,  or  any  of  them,  or  any  mixture  of 
them,  or  any  yarn  or  cloth  of  any  other  material  or  mate- 
rials, including  the  occupation  of  bleaching  by  the  open-air 
process  as.  defined  in  the  Act  of  the  twenty-third  and 
twenty-fourth  years  of  Victoria,  chapter  seventy-eight, 
and  in  one  or  more  of  which  processes  steam  or  water  or 
other  mechanical  power  is  used  or  employed,  it  shall  not 
be  lawful  to  employ  females,  young  persona,  and  children, 
or  any  of  them,  during  the  night,  that  is  to  say,  from  eight 
of  the  clock  in  the  eveuing  to  six  of  the  clock  in  the  morn- 
ing, excepting  to  recover  lost  time  in  the  manner  provided 
by  •'The  Bleaching  acd  Dyring  Works  Act,"  twenty- 
third  and  twenty-fourth  Victoria,  chapter  seventy- eight. 

2.  For  the  due  enforcen  est  of  this  Act,  there  shall  be 
applicable  all  the  powers,  provisions,  and  penalties  of  the 
Act  of  the  seventh  and  eighth  years  of  Victoria,  ohspter 
fifteen,  intituled  an  Act  to  amend  the  law*  relating  to  labour 
in  factor ies 

CAP.  IX. 

An  Act  to  enable  the  Trustees  of  Sir  John  Sonne's  Mu- 
seum to  send  Works  of  Art  to  the  International  Exhibi- 
tion, 1662.  [1  Ith  April,  1662  ] 


CAP.  X. 

An  Act  for  continuing  for  a  further  limited  Time,  and  for 
extending  the  Operation  of  Orders  made  under,  ••  the 
Industrial  Schools  Act,  1861, n  and  "The  Industrial 
Schools  {Scotland)  Act,  1861."         [llth  April,  1862.} 

CAP.  XI. 

An  Act  to  explain  an  Act,  intituled  An  Act  for  the  better 
Government  of  Her  Majesty's  Australian  Colonies 

[llth  April,  1862. J 

CAP.  XII. 
An  Act  for  the  Protection  of  Inventions  and  Designs  ex- 
hibited at  the  International  Exhibition  of  Industry  and 
Art  for  the  year  One  thousand  eight  hundred  and  sixty. 
two.  29th  April,  1862. 


CAP.  XIII. 
An  Act  for  raising  the  Sum  of  One  million  Pounds  by  Ex- 
chequer  Bonds  for  the  Service  of  the  Tear  One  thou- 
sand eight  hundred  and  sixty-two.     [16th  May,  1 862. J 

CAP.  XIV. 
An  Act  to  extend  to  the  Isle  of  Men  the  Provisions  of  the 
Act    Eighteenth    and    Nineteenth     Victoria,    Chapter 
Ninety,  as  to  the  payment  of  Costs  to  and  by  the  Crown. 

[16th  May,  1862.] 

CAP.   XV. 

40  G.  3,  c.  84  (I.) 
See.  I.  Commencement  of  Act. 

2.  From  commencement  of  act  part  of  40  G.  3,  c  84, 

#.  42  (J)  repealed 

3.  Defining  powers  of  college  with  respect  to  ad- 

missions to  its  fellowships. 
An  Aet  to  define  the  Powers  of  the  President  and  Fellows 
of  the  King  and  Queen's  College  of  Physicians  in  Ire- 
land with  respect  to  the  Election  of  its  Fellows. 

[16th  May,  1862.  J 
*  Wbbbeas  by  an  aet  passed  in  the  Parliament  of  Ireland 
in  the  fortieth  year  of  the  reign  of  his  late  Majesty  Kiog 
George  the  Third,  chapter  eighty-four,  it  is  amongst  other 
things  enacted,  in  the  forty-second  section  thereof,  that  no 
person  shall  be  capable  of  being  elected  a  fellow  of  the 
College  of  Physicians  (incorporated  by  the  name  of  the 
president  and  fellows  of  the  King  and  Queen's  College  of 
Physicians  in  Ireland)  who  shall  not  have  taken  the  de- 
gree of  batcbelor  or  master  in.  arts  or  doctor  in  physic  in 
one  of  the  universities  in  Dublin,  Oxford,  or  Cambridge, 
unless  the  number  of  fellows  shall  at  any  time  be  reduced 
to  six,  in  which  case  only,  whenever  it  may  happen,  such 
qualification  of  the  degree  of  batcbelor  or  master  in  arts 
or  doctor  of  physic  may  be  dispensed  with  respectively  ; 
and  whereas  under  the  charter  which  bad  been  granted  to 
the  said  College  of  Physicians  in  the  fourth  year  of  the 
reign  of  King  William  and  Queen  Mary,  the  said  college 
was  empowered  to  elect  to  the  fellowship  thereof  without 
restriction  such  of  its  licentiates  as  it  deemed  deserving  of 
such  distinction :  and  whereas  the  said  restriction  imposed 
by  the  said  recited  act  is  unjust  to  universities  and  col- 
leges other  than  those  of  Dublin,  Oxford,  or  Cambridge. 
and  it  is  expedient  that  the  same  should  be  repealed,  and 
that  the  said  president  and  fellows  of  the  said  college 
should  be  enabled  to  elect  to  the  fellowship  thereof  such  of 
its  licentiates  as  are  graduates  in  arts  of  any  university  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  and 
also  such  of  its  licentiates  as  may  appear  to  them  to  merit 
such  distinction  by  reason  of  their  personal  and  profes- 
sional attainments : '  fie  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  eoasent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows ; 

1 .  This  act  shall  commence  and  take  effect  from  and 
after  the  first  day  of  September  one  thousand  eight  hun- 
dred and  sixty-two. 

2.  From  and  after  the  commencement  of  this  act,  so 
much  of  the  said  recited  act  as  provides  that  no  person 
shall  be  capable  of  being  elected  a  fellow  of  the  said  Col- 
lege of  Physiciaus  in  Ireland  who  shall  not  have  taken  the 
degree  of  batcbelor  or  master  in  arts  or  doctor  in  physic  in 
one  of  the  universities  of  Dublin,  Oxford,  or  Cambridge, 
unless  the  number  of  fellows  shall  at  any  time  be  reduced 
to  six,  in  which  case  only,  whenever  it  may  happen,  such 
qualification  of  the  degree  of  batch  dor  or  master  in  arts  or 
doctor  in  physic  may  be  dispensed  with  respectively,  shaB 
Le  repealed.         * 

3.  From  and  after  the  commencement  of  this  act  it  shall 
be  lawful  for  ihe  president  and  fellows  of  the  King;  and 
Queen's  College  of  Physicians  in  Ireland  to  elect  to  the 
fellowship  of  the  said  college  such  of  its  licentiates  as  are 
graduates  in  arts  or  doctors  in  physic  of  any  university  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  or  ©. 
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any  foreign  university,  and  also  such  of  its  licentiates,  not 
being  such  graduates  in  arts  or  doctors  in  physic,  as  under 
such  limitations  as  to  them  may  seem  fit,  may.  appear  to 
the  said  president  and  fellows  to  merit  such  distinction. 

CAP.  XVI. 
An  Act  for  extinguishing  ocrtan  Rights  of  Way  through 
the  NetUy  Hospital  Estate  in  the  Parish  of  Hound  in 
the  County  of  Southampton.  [16th  May,  1862] 

CAP.  XV1L 

An  Act  to  extend  the  Time  for  making  Enrolments  under 
the  Act  passed  in  the  last  Session  of  Parliament,  inti. 
tuled  An  Act  to  amend  the  Law  relating  to  the  Convey- 
ance of  Land  for  Charitable  Usee,  and  to  explain  and 
amend  the  said  Act.  [16th  May,  1862. J 

CAP.  XVIII. 
An  Act  to  amend  the  Law  as  to  the  whipping  of  Juvenile 
and  other  Offenders.  [16th  May,  1662.] 

CAP.  XIX. 
An  Act  to  amend  The  General  Pier  and  Ilartiour  Act, 
1661.  [16th  May,  1862.] 

Sec  1.  Construction  of  Act,     Short  title. 

2.  Repeal  of  parte  of  principal  Act  described  in  sche- 

dule {A  ) 

3.  Notice  by   advertisement  as  in    schedule  (B.), 

part  1. 

4.  Deposit  of  documents  in  schedule  (B.)  part  2. 

5.  Subsequent  deposit  of  document*  in  schedule  (B.) 

part  3. 

6.  Extent  of  part  2  of  act. 

7.  Approval  of  works  by  admiralty. 

8.  Abandonment,  disuse,  fee,  of  works, 

9.  Power  to  admiralty  to  cause  local  survey  to  be 

made, 

10.  Recovery  of  expenses  from  undertakers. 

11.  Liohtsto  be  exhibited  at  night  during  construc- 

tion of  works. 

12.  Limitation  of  time  for  completion  of  works, 

13.  Pier,  &c,  open  to  public  on  payment  of  rates. 

14.  Power  to  Board  of  trade  to  revise  rates. 

15.  Company  to  send  copy  oj  annual  account  in  ab- 

stract at  to  rates,  vessels,  frc,  to  board  of  trade 

16.  As  to  audit  of  accounts  on  complaint  to  board  of 

trade, 

17.  Rates  to  be  equally  levied. 
Irt.  Mode  of  recovery  of  rates. 

19.  10  j-  11   Vict,,  c.  27,  incorporated. 

20.  Water  pipes. 

21.  Application  of  Merchant  Shipping  Act,  frc 

22.  Costs  of  the  order. 

23.  Proceedings  under  section  9  of  principal  act  for 

fixing  schedule  of  rates,  Powtr  to  board  of 
Jtrade  to  authorize  schedule  at  published, 
though  differing  from  schedule  referred  to  in 
principal  act. 

24.  Provisions  of  principal  act  as  in  schedule  (C.)  to 

this  Act  repealed, 

25.  Order  not  to  be  made  affecting  powers  under  local 

acts  without  content. 

26.  Power  to  board  of  trade  to  impose  terms,  jfe. 

27.  Application  of  7  W.  4,  and  I   Vict ,  c.  83,  to  act, 

•  Wbbbbas  it  is  expedient  to  amend  the  General  Pier  and 
Harbour  Act,  1861,  herein-after  called  the  Principal  Act:  * 
Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  thin  present  par- 
liament assembled,  and  by  the  authority  of  the  same,  as 
follows. 

Preliminary, 

1 .  This  act  shall  be  read  (as  far  as  may  be)  together 
with  the  Principal  Act  as  one  act,  and  may  be  cited  as  the 
General  Pier  and  Harbour  Act,  1861,  Amendment  Act. 


I. — Fotubb  Applications  fob  Provisional  Oboes*. 

2.  The  provisions  of  the  principal  act  described  in  Sche- 
dule (A)  to  this  act  shall  be  repealed  with  respect  to  any 
application  to  be  made  to  the  Board  of  Trade  for  a  provi- 
sional order  after  the  passing  of  this  act. 

3.  Any  persons  intending  to  make  application  to  the 
Board  of  Trade  for  a  provisional  order  relative  to  a  pier  or 
harbour,  which  persons  are  herein. alter  called  the  promo- 
ters, shall  in  the  months  of  October  and  November,  or 
either  of  tbem,  immediately  preceding  the  application  for 
the  provisional  order,  publish  notice  of  their  intention  by 
advertisement  according  to  the  regulations  contained  in 
Schedule  (B.)  Part  1.  to  this  act. 

4.  On  or  before  the  thirtieth  day  of  November  imme- 
diately preceding  the  application  for  the  provisional  order, 
the  promoters  shall  deposit  the  documents  described  in 
Schedule  (B)  Part  IL  to  this  act,  according  to  the  regu- 
lations therein  contained. 

5.  On  or  before  the  twenty-third  day  of  December  in 
the  same  year,  the  promoters  shall  deposit  the  documents 
mentioned  in  Schedule  (B)  Part  III.  to  this  act,  according 
to  the  regulations  therein  contained. 

II. — Fdtubb  ob  Pbvdino  Applications  fob 
Provisional  Obdsbs. 

6.  The  provisions  of  this  part  of  this  act  shall  apply 'to 
every  provisional  order  of  the  Board  of  Trade  on  any  ap- 
plication already  made  or  to  be  hereafter  made. 

Works. 

7.  Before  commencing  the  construction  of  any  part  of 
the  works  authorised  by  a  provisional  order,  the  under- 
takers shall  deposit  at  the  Admiralty  Office  working  draw- 
ings of  the  whole  works  for  the  approval  of  the  Lords  of 
the  Admiralty.  The  works  shall  not  be  constructed 
otherwise  than  in  accordance  with  such  approval.  After 
the  same  are  commenced  or  constructed  the  undertakers 
shall  not  alter  or  extend  the  same  without  first  obtaining 
the  like  approval.  If  any  work  be  commenced,  constructed, 
altered,  or  extended  contrary  to  this  provision,  the  Lords 
of  the  Admiralty  may,  at  the  expense  of  the  undertakers, 
abate  and  remove  it,  or  any  part  of  it,  and  restore  the  site 
thereof  to  its  former  condition. 

8.  If  any  work  authorised  by  any  provisional  order  be 
abandoned  or  suffered  to  fall  into  disuse  or  decay,  the  Lords 
of  the  Admiralty  may,  if  and  as  they  think  fit,  at  the  ex- 
pense of  the  undertakers,  either  repair  and  restore  such 
work  or  any  part  of  it,  or  abate  and  remove  it  or  any  part 
of  it,  and  restore  the  sito  thereof  to  its  former  condition. 

9.  The  Lords  of  the  Admiralty  may  at  any  time,  at  the 
expense  of  the  undertakers,  cause  to  be  made  a  local  sur- 
vey and  examination  of  the  works  authorised  by  any  pro- 
visional order,  or  of  the  site  thereof. 

10.  Whenever  the  Lords  of  the  Admiralty,  under  the 
authority  of  this  act,  do  any  act  or  thing  in  relation  to  any 
works  authorised  by  any  provisional  order,  which  they  are 
by  this  act  authorized  to  do  at  the  expense  of  the  under- 
takers, the  amount  of  such  expense  shall  be  a  debt  due  to 
the  Crown  from  the  undertakers,  and  shall  be  recoverable 
as  such,  with  costs,  or  the  same  may  be  recovered  with 
costs  as  a  penalty  is  or  may  be  recoverable  from  the  un- 
dertakers. 

1 1 .  During  the  construction  of  the  works  the  under- 
takers shall,  at  their  own  expense,  exhibit  and  keep  burn- 
ing every  night  from  sunset  to  sunrise  such  lights  for  the 
guidance  of  ve»sels  as  the  Lords  of  the  Admiralty  shall 
from  time  to  time  require  or  approve  of :  If  the  under- 
takers refuse  or  neglect  to  comply  with  this  provision,  they 
shall  for  each  offence  be  liable  to  a  penalty  not  exceeding 
ten  pounds. 

12.  The  works  authorized  by  any  provisional  order  shall 
be  completed  within  five  years  after  the  passing  of  an  act 
confirming  the  provisional  order,  or  within  such  other  time 
as  the  provisional  order  may  direct ;  aud  on  the  expiration 
of  that  period  the  powers  by  the  order  given  to  the  under- 
takers for  executing  the  same,  or  otherwise  in  relation. 
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thereto,  shall  cease  to  be  exercised,  except  as  to  to  much 
thereof  as  is  then  completed. 

Ratee. 

13.  On  payment  of  the  rates  payable  under  a  provisional 
order,  and  subject  to  the  provisions  of  the  principal  act 
and  this  act  and  the  provisional  order,  the  pier  or  harbour 
to  which  the  provisional  order  relates  and  its  approaches 
shall  be  open  to  all  persons  for  the  shipping  and  unshipping 
of  goods,  and  the  embarking  and  landing  of  passengers, 
and  such  persons  and  passengers  shall  have  'unobstructed 
ingress,  passage,  and  egress  into,  along,  through,  and  out 
of  the  same. 

14.  Where  the  undertakers  are  a  company  incorporated 
by  the  provisional  order  for  the  purposes  of  the  undertaking, 
then  if  at  any  time  it  appear  to  the  Board  of  Trade  that 
the  clear  annual  profits  divisible  on  the  subscribed  and 
paid-up  capital  of  the  company,  on  the  average  of  the  then 
three  last  preceding  years,  amount  to  or  exceed  the  rate 
of  ten  per  centum  per  annum  on  the  nominal  value  of  the 
shares,  the  Board  of  Trade  may,  if  in  their  discretion  they 
think  fit,  require  the  company  to  reduce  the  rates  received 
by  them  to  such  extent  as  may  to  the  Board  of  Trade  seem 
fit :  if  the  company  refuse  or  neglect  to  comply  with  any 
such  requirement,  they  shall  be  liable  to  a  penalty  not  ex- 
ceeding fifty  pounds  for  every  dsy  during  which  such  re- 
fusal or  neglect  shall  continue:  provided  that  if  at  any 
subsequent  time  the  profits  fall  below  the  said  rate  of  ten 
per  centum  per  annum  the  company  ntay,  with  the  sanction 
of  the  Board  of  Trade,  agajn  raise  the  said  rates  to  an 
amount  not  exceeding  the  amount  authorised  by  the  provi- 
sional order. 

15.  Where  the  undertakers  are  a  company  as  aforesaid, 
the  company,  within  one  month  after  sending  to  the  clerk 
of  the  peace  for  the  county  the  copy  of  their  annual  account 
in  abstract,  shall  send  a  copy  of  the  same  to  the  Board  of 
Trade,  who  shall  forward  a  copy  to  any  persons  who  may 
require  the  same :  if  the  company  refuse  or  neglect  to  com- 
ply with  this  provision,  they  shall  for  every  suoh  refusal  or 
neglect  be  liable  to  a  penalty  not  exceeding  twenty  pounds. 

16.  If,  on  complaint  in  writing  by  any  person  interested, 
it  appear  to  the  Board  of  Trade  that  there  is  reasonable 
ground  for  believing  that  such  last-mentioned  account  has 
not  been  duly  kept,  or  that  any  rates  have  been  improperly 
or  unfairly  levied  by  the  company,  or  have  not  been  applied 
in  accordance  with  the  order,  then  the  following  provisions 
shall  take  effect : 

(1)  The  Board  of  Trade  may  appoint  an  audi  or  to  audit 

and  examine  such  account,  and  inquire  into  the 
matters  complained  of,  and  report  to  the  Board 
of  Trade  on  such  accounts  and  matters : 

(2)  The  company  shall  on  demand  produce  to  such 

auditor  all  or  any  of  their  accounts,  books,  deeds, 
papers,  writings,  and  documents,  and  afford  to 
him  all  reasonable  facilities  for  examining  and 
comparing  the  same : 

(3)  In  case  any  such  complaint  be  found  to  be  true, 

the  reasonable  expenses  of  the  auditor  shall  be 
paid  to  the  Board  of  Trade  by  the  company : 

(4)  lu  case  any  such  complaint  be  not  found  to  be  true, 

the  reasonable  expenses  of  the  auditor  shall  be 
paid  to  the  Board  of  Trade  by  the  complainant : 

(5)  In  either  case,  such  expenses  shall  be  a  debt  due 

to  the  Crown  from  the  company  or  from  the  com- 
plainant (as  the  case  may  be),  and  shall  be  re- 
coverable as  sucii,  with  costs,  or  the  same  may 
be  recovered  with  costs  as  a  penalty  is  recoverable 
from  the  company,  or  from  any  person  liable  to 
a  pe:  al  y  under  the  provisional  order  (as  the  case 
may  be). 

17.  All  rates  levied  under  any  provisional  order  shall  be 
charged  equally  to  all  persons  with  respect  to  the  same 
description  of  vessels  and  the  same  description  of  goods. 

18.  Without  prejudice  to  any  other  remedy,  the  under- 
takers may  recover  any  rates  due  in  respect  of  a  vessel 
from  tho  owner  or  master  of  such  vessel,  and  any  rates 
due  in  respect  of  goois  from  the  owuer  or  consiguee  of 


such  goods,  by  proceedings  in  any  court  of  competent 
jurisdiction. 

General  Provision*. 

1 9.  8ubject  to  the  provisions  of  the  principal  act  and 
this  act  and  any  provisional  order.  The  Harbours,  Docks, 
and  Piers  Clauses  Act,  1847,  shall  be  deemed  to  be  incor- 
porated with  every  provisional  order. 

20  The  undertakers  may  grant  or  allow  to  any  persona 
the  right  of  laying  down  or  constructing  and  maintaining 
pipes  or  channels  for  the  conveyance  of  water  to,  on,  and 
within  the  pier  or  harbour,  and  may  demand  and  receive 
such  sums  in  consideration  of  such  grant  or  allowance  aa 
they  may  think  reasonable. 

21.  The  undertaking  authorised  by  any  provisional  or- 
der shall  be  aubject  to  the  provisions  of  the  Merchant 
Shipping  Act,  1864,  and  of  every  general  act  relating  to 
harbours  or  dues  on  shipping  or  on  goods  carried  in  ships, 
now  in  force  or  hereafter  to  be  passed,  and  to  any  future 
revision  or  alteration  under  the  authority  of  Parliament  of 
the  rates  authorized  by  the  order. 

22.  The  costs  of  and  connected  with  the  preparation 
and  making  of  each  provisional  order  shall  be  paid  by  the 
promoters. 

11L— Psndino  Applications  roa  Puotisioiial  Orders. 

23.  'And  whereas  it  was  by  the  Principal  Act  (section 
nine)  enacted,  that  in  case  the  promoters,  or  any  persons 
being  the  owners  or  proprietors  of  any  works,  or  any  per- 
sons having  the  management  of  or  powers  to  oonstruct  any 
such  works  under  any  Local  Act  of  Parliament,  or  any 
town  council  of  any  seaport  town  not  having  any  consti- 
tuted harbour  trust,  should  be  dtsirous  of  levying  any 
rates  for  the  maintenance  of  such  works,  or  of  altering  the 
schedule  of  rates  then  leviable  thereat,  they  should  pre- 
pare a  schedule  of  such  rates  which  they  might  think  rea- 
sonable and  proper  to  be  levied  at  such  works,  and  should 
publish  such  schedule  in  a  newspaper  as  therein  specified, 
and  should  also  deposit  a  printed  copy  of  such  schedule  at 
such  office  as  therein  specified,  and  also  transmit  a  copy  of 
such  schedule  to  the  board  of  trade  with  such  other  docu- 
ments as  therein  specified,  and  that  after  such  proceedings 
and  the  lapse  of  such  time  as  therein  specified  the  board  of 
trade  should  finally  adjust  and  fix  a  schedule  of  rates,  not 
exceeding  the  rates  specified  in  the  schedule  to  the  Burgh 
Harbours  {Scotland)  Act,  1853,  and  that  thereupon  the 
board  of  trade  might  by  provisional  order  empower  any  of 
the  persons  in  the  section  now  in  recital  mentioned  to 
levy  rates  according  to  such  schedule : 

*  And  whereas  under  the  said  recited  provision,  persoss 
within  the  description  therein  contained  have  prepared 
schedules  of  rates  which  they  thought  reasonable  and  pro- 
per to  be  levied,  and  have  published,  deposited,  and  trans- 
mitted the  same  in  manner  by  the  said  recited  provision 
required,  but  the  board  of  trade  on  proceeding  to  finally 
adjust  and  fix  schedules  of  rates  have,  in  certain  eases, 
found  that  the  schedules  so  prepared,  published,  deposited, 
and  transmitted  comprise  rates  in  some  Instances  exceed- 
ing the  rates  specified  in  the  schedule  to  the '  Burgh  Har- 
bours {Scotland)  Act,  1853,  and  in  other  instances  levi- 
able in  respect  of  subjects  not  specified  in  the  last-men- 
tioned schedule : 

1  And  whereas  in  the  several  cases  aforesaid  it  is  repre- 
sented to  the  board  of  trade  by  the  promoters,  and  the 
board  of  trade  have  no  reason  to  doubt,  that  it  is  essential 
to  the  success  of  the  several  undertakings  that  an  oppor- 
tunity should  be  given  to  the  promoters  of  obtaining  the 
sanction  of  Parliament  to  the  several  schedules  of  rates  so 
prepared,  published,  deposited,  and  transmitted  as  afore- 
said, without  reference  to  the  conformity  of  such  sche- 
dules with  the  schedule  to  the  Burgh  Harbours  {Scotland) 
Act,  1863  : '  Be  it  therefore  enacted  as  follows: 

Where  any  schedule  of  rates  baa  been  prepared,  pub  • 
lished,  deposited,  and  transmitted  as  aforesaid,  and  it  ap- 
pears to  the  board  of  trade  to  be  expedient  that  the  same, 
or  the  same  as  modified  on  any  objection  taken  under  the 
Principal  Act,  should  be  authorised  by  a  provisional  order, 
it  shall  be  lawful  for  the  board  of  trade  to   finally  adjust 
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and  fix  a  schedule  of  rates,  not  exceeding  the  rates  speci- 
fied in  the  schedule  so  prepared,  published,  deposited,  and 
transmitted,  or  so  modified,  and  thereupon  by  provisional 
order  to  authorise  the  levying  and  recovery  of  rates  ac- 
cording to  the  schedule  so  finally  adjusted  and  fixed,  not- 
withstanding that  the  same  may  in  any  respect  differ  from 
the  schedule  to  the  Burgh  Harbours  {Scotland)  Act,  1853  : 
Provided,  that  it  shall  be  lawful  for  the  board  of  trade,  if 
in  any  case  they  think  fit,  before  finally  adjusting  and  fix- 
ing any  such  schedule,  to  require  the  promoters  to  publish 
any  further  or  other  notice  relative  to  the  proposed  sche- 
dule as  the  board  of  trade  may  direct. 

24.  The  provisions  of  the  Principal  Act  described  in 
schedule  (CJ  to  this  act  shall  be  repealed  with  respect  to 
any  application  already  made  to  the  board  of  trade  for  a 
provisional  order, 

IV— GEHEBAL   PpOYISTONS. 

25.  The  board  of  trade  shall  not  make  any  provisional 
order  taking  away  or  abridging  any  right,  privilege,  power, 
jurisdiction,  or  authority  given  or  reserved  to  any  person 
or  corporation  by  any  local  or  special  Act  of  Parliament, 
without  the  consent  in  writing  of  such  person  or  corpora- 
tion ;  but,  subject  to  this'  restriction,  and  to  the  provisions 
of  the  Principal  Act,  and  of  this  act,  every  provisional  or. 
der  when  duty  confirmed  by  Parliament  shall  be  of  full 
force  and  effect,  any  local  or  special  act  to  the  contrary 
notwithstanding. 

26.  Every  provisional  order  of  the  board  of  trade  on 
any  application  already  made  or  to  be  heroafter  made  shall 
take  effect  subject  and  according  to  such  restrictions  and 
provisions  and  on  such  terms  and  conditions  as  may  be 
therein  specified,  not  being  inconsistent  with  the  provisions 
of  the  Principal  Act  or  this  act. 

27.  The  provisions  of  the  act  of  the  session  of  the 
seventh  year  of  King  William  the  Fourth  and  the  first  year 
of  her  Majesty,  chapter  eighty-three,  "to  compel  clerks  of 
the  peace  for  counties  and  other  persons  to  take  the  cus- 
tody of  such  documents  as  shall  be  directed  to  be  deposited 
with  them  nnder  the  standing  orders  of  either  House  of 
Parliament/1  shall  (as  far  as  may  be)  apply  to  all  cases  of 
deposit  of  documents  made  or  to  be  made  with  any  person 
under  the  Principal  Act  or  this  act. 

SCHEDULES. 

SCHEDULE  (A.) 

Part*  of  General  Pier  and  Earhour  Act,  1861,  repealed 
aa  to  future  Application*  to  the  Board  oj  Trade  for 
Provisional  Orders. 
(1.)  Sections  five,  nine. 

(2.)  In  section  six,  so  much  as  requires  any  deposit  to 
be  made  at  the  admiralty  office. 

f3.)  In  section  sixteen,  so  murh  as  relates  to  the  Lon- 
don, Edinburgh,  or  Dublin  Gazette. 
schedule  (b.) 
Pabt  I. Advertisement  in  October  or  November  of  in- 
tended Application. 
(1.)  Every  advertisement  is  to  state — 
1.  The  objects  of  the  intended  application,  specifying 
any  of  the  following  objects,  when  comprised  among 
the  objects  of  the  application : 

(a.)  Extension  of  time  for  the  completion  of 
any  works  already  authorized : 

(6. )  Power  for  a  company  to  amalgamate  with 
auother . 

(c.)  Power  to  sell,  purchase,  lease,  or  take  on 
lease  an  undertaking . 

{d.}  Amendment  or  repeal  of  any  local  or 
special  act  of  Pailiameot,  or  of  any  former  pro- 
visional order : 

fe.)  Power  to  levy  any  tolls,  rates,  or  duties, 
or  to  alter  any  existing  tolls,  rates,  or  duties : 

(/)  The  conferring,  varying,  or  extinguishing 
of  any  exemption  from  tolls,,  rates,  or  duties;  or 
of  any  other  right  or  privilege : 

(jf.)  Constitution  or  alteration  of  constitution 
of  any  harbour  authority  ; 


2.  A  general  description  of  the  nature  of  the  proposed 

new  works,  if  any. 

3.  The  names  of  the  parishes,  townlands,  townships, 

and  extra-parochial  places  in  which  the  proposed 
new  works,  if  any,  will  be  made. 

4.  The  times  and  places  at  which  the  deposit  nnder 

Part  II.  of  the  schedule  will  be  made. 

5.  An  office,  either  in  London,  or  at  the  place  to  which 

the  intended  application  relates,  at  which  printed 
copies  of  the  draft  provisional  order,  when  de- 
posited, will  be  purchasable  aa  herein-after  pro- 
vided. 
(2.)  The  whole  notice  is  to  be  included  in  one  adver- 
tisement, which  is  to  be  headed  with  a  short  title  descrip- 
tive of  ths  undertaking  or  application. 

(3  )  The  advertisement  is  to  be  inserted  once  at  le?st 
in  each  of  two  successive  weeks  in  some  one  and  the  same 
newspaper  published  in  the  city,  town,  or  place  where  the 
proposed  works  will  be  made,  or  where  the  pier  or  har- 
bour to  which  the  intended  application  relates  is  situate  ; 
or  if  there  be  no  such  newspaper,  then  in  some  one  and 
the  same  newspaper  published  in  the  county  in  which  such 
city,  town,  or  place,  or  some  part  thereof,  is  situate ;  or  if 
there  be  none,  then  in  some  one  and  the  same  newspaper 
published  in  some  adjoining  or  neighbouring  county. 

(4.)  The  advertisement  la  also  in  every  case  to  be  in- 
serted once  at  least  in  the  London  Gazette  if  the  place  to 
which  the  intended  application  relates  is  situate  in  Eng- 
land or  Wales,  in  the  Edinburgh  Gazette  if  such  place  is 
situate  in  Scotland,  or  in  the  Dublin  Gazette  if  such  place 
is  situate  in  Ireland. 

Pabt  IL— Deposit  on  or  before  30M  November. 
(1.)  The  promoters  are  to  deposit — 

1.  A  copy  of  the  advertisement  published  by  them. 

2.  A  proper  plan  and  section  of  the  proposed  new  works, 

if  any ;  such  plan  and  section  to  be  prepared  ac- 
cording to  such  regulations  as  may  from  time  to 
time  be  made  by  the  board  of  trade  in  that  behalf. 
(2.)  The  documents  aforesaid  are  to  be  deposited  for 
public  inspection — 

1 .  In  England  or  Ireland,  in  the  office  of  the  olerk  of 

the  peace  for  every  county,  riding,  or  division  ;  in 
Scotland,  in  the  office  of  the  principal  sheriff  clerk 
for  every  county,  district,  or  division, — in  which 
any  proposed  new  work  will  be  made,  or  in  which 
the  pier  or  harbour  to  which  the  intended  applica- 
tion relates,  or  any  part  thereof,  is  situate. 

2.  At  the  Custom  House,  if  any,  of  the  port,  sub-port, 

or  creek  to  which  the  intended  application  relates. 
(3.)  The  documents  aforesaid  are  also  to  t>e  deposited 
in  the  offices  of  the  admiralty  and  of  the  board  of 
trade. 

Pabt  III. — Deposit  on  or  before  2Zrd  December. 
(1.)  The  promoters  are  to  deposit  at  the  office  of  the 
board  of  trade — 

1.  A  memorial  of  the  promoters,  signed  by  them  or  one 

of  them,  headed  with  a  short  title  descriptive  of  the 
undertaking  or  application  (corresponding  with  that 
at  the  head  cf  the  advertisement),  addressed  to  the 
board  of  trade,  aud  praying  for  a  provisional  order. 

2.  A  printed  draft  of  the  provisional  order  as  proposed 

by  the  promoters. ' 

3.  An  estimate  of  the  expenso  of  the  proposed  new 

works,  if  any,  signed  by   the  person  making  the 
same. 
(2.)  They  are  also  to  deposit  printed  copies  of  the  draft 
provisional  order  for  public  inspection  at  t no  "custom  house 
(if  any)  of  the  port,  sub-port,  or  creek  to  which  the  appli- 
cation relates." 

(3.)  They  are  also  to  deposit  a  sufficient  number  of  such 
printed  copies  at  the  office  named  in  that  behalf  in  the  ad- 
vertisement ;  such  copies  to  be  there  furnished  to  all  per- 
sons applying  for  them  at  the  price  of  not  more  than  one 
shilling  each. 

schedule  (c  ) 
Parts  of  General  Pier  and  Harbour  Act,  1 86 1 ,  repealed 
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as  to  Application*  already  made  to  the  Board  of  Trade 

for  Provisional  Orders, 

In  section  sixteen,  so  much  as  relates  to  the  London, 
Edinburgh,  or  Dublin  Gazette;  and  also  so-  much  as 
restricts  the  time  for  the  introduction  of  a  bill  Into  Par- 
liament for  the  confirmation  of  a  provisional  order. 


CAP.  XX. 

An  Act  respecting  the  Issue  of  Writs  of  Habeas  Corpus 
out  of  England  into  Her  Majesty's  Possessions  Abroad. 

[16M  May,  1863.] 

CAP.  XXI. 
An  Act  to  amend  the  Law  relating  to  the  Transfer  of 
Stocks  and  Annuities  transferable  at  the  Bank  of  Ire- 
land. [I6M  May,  1862.] 
24  fr  25  Vict  c.  85. 
Sec  1.  Sect.  1  of  24  jr  25  Vict,  c.  85  repeated,  and  other 
provision  as  to  the  time  of  closing  the  boohs  for 
the  transfer  of  stock*,  frc,  at  the  Bank  of  Ire- 
land prior  to  the  payment  of  dividends  made, 
4  Whereas  by  the  act  of  the  twenty-fourth  and  twenty-fifth 
Victoria,  chapter  thirty-fire,  intituled  An  Act  to  increase 
the  Facilities  for  the  Transfer  of  Stocks  and  Annuities 
transferable  at  the  Bank  of  Ireland,  and  to  make  further 
Provisions  respecting  the  mutual  Transfer  of  Capital  in 
certain  Public  Stocks  or  Funds  transferable  at  the  Banks 
of  England  and  Ireland  respectively,  it  was  enacted,  that 
it  should  be  lawful  for  the  governor  and  company  of  the 
Bank  of  Ireland  to  close  the  books  for  the  transfer  of  go- 
vernment stocks,  funds,  and  annuities  on  any  day  not 
exceeding  fifteen  days  prior  to  that  on  which  the  dividends 
thereon  respectively  should  by  law  be  payable :  and  whereas 
it  is  expedient  to  amend  the  said  act  as  regards  the  time 
for  closing  said  books  prior  to  the  days  for  payment  of  the 
dividends  thereon,  and  to  make  further  provision  in  respect 
thereof: '  Bo  it  therefore  enacted   by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of  the 


I.  That  the  first  section  of  the  said  act  be  and  the  same 
is  hereby  repealed ;  and  in  lieu  and  stead  thereof  it  shall 
be  lawful  for  the  said  governor  and  oompany  of  the  Bank 
of  Ireland  to  close  the  books  for  the  transfer  of  the  several 
government  stocks,  funds,  and  annuities  now  by  law  trans- 
ferable at  the  Bank  of  Ireland  on  any  day  in  the  month 
preceding  that  in  which  the  dividends  thereon  respectively 
shall  by  law  be  payable ;  and  the  person  or  persons  who  on 
the  day  of  the  closing  of  such  books  was  or  were  inscribed 
as  the  proprietor  or  proprietors  of  any  share  or  shares  of 
and  in  such  stocks,  funds,  and  annuities  respectively  shall, 
as  between  him,  her,  or  them  and  the  transferee  or  trans, 
ferees  thereof,  be  the  person  or  persons  entitled  to  tho  I 
then  current  half-year's  dividend  thereon,  and  the  person 
or  persons  to  whom  any  transfer  shall  be  made  after  the  | 
day  of  the  closing  of  such  books,  shall  not  be  entitled  to 
t  '.c  then  current  half-year's  dividend  on  such  stocks,  fund?, 
aad  aunuities,  but  shall  take  and  accept  the  same  exclusive 
of  the  right  to  the  said  half  year's  dividend ;  provided  that 
the  period  for  which  such  books  of  transfer  shall  be  closed 
shall  not  exceed  fifteen  days. 

CAP.  XXII. 

An  Act  to  continue  certain  Duties  of  Customs  and  Inland 
Revenue  for  the  Service  of  Her  Majesty,  and  to  grant, 
alter  and  repeal  certain  other  Duties. 

[3rd  June,  1862.] 
Sec   1.  Grant  of  duties  specified  in  schedules  annexed, 
2.  Provisions  of  former  acts  to  apply  to  this  act. 
8.  Licences  to  brewers  to  expire  on  [Qth  October  in 

every  year. 
4.  Brewer  of  beer  for  safe,  bejore   obtaining  licence 
to  make  declaration  under  provisions  of  5  (r  6 
W.  4.  c,  62.  of  the  quantity  of  malt  and  sugar 
brewed  during  the  previous  year. 


5.  When  licence  of  brewer  of  beer  for   sale  exceeds 

£10  it  may  be  paid  in  moieties. 

6.  On.  the  death  of  a  brewer,  or  on  the  business  being 

discontinutd  tef ore  expiration  of  licence,  a  pro- 
portionate part  of  the  duty  may  be  returned. 

7.  When  the  quantity  of  beer  brewed  in  any  gear 

shall  be  less  than  the  quantity  for  which  the 
licence  was  granted,  the  difference  shall  be  repaid 
to  the  brewer  ;  if  the  quantity  be  greater  he  shall 
be  surcharged. 

8.  Surcharge  upon  a  brewer's  first  licence  to  become 
payable  immediately  upon  death  or  bankruptcy  of 
the  brewer. 

9.  Brewers  of  black  beer  to  continue  to  pay  the  duties 

imposed  by  6  G.  4.  c.  81. 

10.  Brewers  of  beer  for  sale  omitting  to  take  out 

licence  to  be  liable  to  the  duty. 

11.  Persons  brewing  beer  for  others  to  be  deemed 

brewers  for  sale. 

12.  As  to  sale  oj  beer  at  fairs,  frc. 

18.  Occasional  licence  may  be  granted  to  victuallers 

to  sell  beer*  spirits,  frc,  at  such  time  and  place 
•  as  the  commisioners  of  inland  revenue  shall  ap- 
prove, 

14.  Charging  of  excise  duty  on  sugar  used  in  brewing 

deferred  until  let  July,  1863. 

15.  Licences  granted  under  23  Vict,  c,  27  and  23  fr 

24  Vict,  c,  107  may  be  transferred  as  other  ex- 
cise licences  in  case  of  the  removal  of  the  licensed 
person, 

16.  For  removal  of  doubts  as  to  the  privilege  of  the 
free  vintners  of  the  City  of  London  to  sell  wine 
without  licence, 

17.  Excise  duties,  ffc,  on  hops  cured  after  the  passing 

of  this  act  repealed. 
la  Repeal  of  customs  duty  on  hops  on  16*  A  Sept* 
1862. 

19.  When  drawbacks  on  exportation  of  hops  to  cease* 

20.  Excise  penalties  imposed  upon  the  use  of  substi- 

tutes for  hops  repealed, 

21.  British  hops  re-imported  chargeable  with  duty  for 

six  months  after  \6th  September,  1862. 

22.  Prohibition  on  extract  of  hops  repealed, 

23.  Allowance  of  7s.  per  cwt.   on  British  hops  in 

stock  on  \bth  September,  1862. 

24.  Mi.de  of  claiming  the  allowance  on  hops  in  stock. 
2b.  Officers  ofe\cise  to  attend  to  examine  claims  and 

stocks  and  grant  certificates. 

26.  Declaration  to  be  made  of  the  truth  of  the  certifi- 

cate, and  collector  to  pay  the  amount  of  the 
allowance. 

27.  9  G.  4,  c.  16,  granting  duties  on  cards  and  dice 

repealed. 

28.  Interpretation  of  terms. 

29.  The  duty  to  be  denoted  on  the  wrapper.     Cards  to 

be  sold  in  separate  packs  enclosed  in  wrappers. 

30.  Licences  to  sell  cards  to  be  granted. 

31.  Selling  cards  without  licence,  penalty  £20.  Hawk- 

ers of  cards  may  be  apprehended  and  taken  be- 
fore a  justice. 

82.  Penalty  on  selling  cards  without  stamped  wrappers. 

Unstamped  cards  to  be  forfeited* 

83.  Name  of  maker,  frc,  to  be  printed  on  the  wrapper. 

34.  The  seller  oj  cards  to  cancel  the  stamp  on  the 

wrapper. 

35.  Frauds  relating  to  wrappers,  frc.  Penalty  £20. 

36.  What  cards  may  be  sold  without  wrappers.     Se- 

cond-hand cards. 

37.  Unstamped  cards  may  be  exported. 

38.  Penalty  fur  making  unstamped  bonds, 

39.  For  probate  duty,  bond  debts  to  be  assets,  as  if 

they  were  simple  contract  debts. 

40.  Licences  to  hawkers  with  one  horse  reduced.     AU 

licences  to  hawkers  may  be  half  yearly, 

4 1 .  Becovery  of  penalties. 

42.  The  sums  assessed  under  Schedules  (A.)  and  (B.) 
for  year  186!  to  be  token  as  assessed  for  1862. 
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43.  Persons  intruded  with  the  payment  of  dividends, 

jpc,  since  5th  April,  1862,  and  before  the  pairing 
of  this  Act,  to  make  returns  thereof.  Dividends, 
frc,  due  since  bth  April,  1662,  to  be  assessed  by 
special  commissioners. 

44.  Assessors  not  to  be  appointed  for  duties  under 

Schedules  {A  J  and  (B.J 

45.  Power  to  appoint  more  than  two  collectors  of  in. 

come  tax  and  assessed  taxes  for  each  parish.  Du- 
ties now  charged  on  tea,  sugar,  jfc,  continued 
until  1st  July,  1863. 

Most  Gracious  Sovereign, 
We  your  Majesty's  most  dutiful  and  loyal  subjects,  the 
commons  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  in  Parliament  assembled,  towards  raising  the  ne-* 
cessary  supplies  to  defray  your  Majesty's  public  expenses, 
and  making  an  addition  to  the  public  revenue,  have  freely 
and  voluntarily  resolved  to  give  and  grant  unto  your  Ma- 
jesty the  several  rates  and  duties  herein-after  mentioned; 
and  do  therefore  most  humbly  beseech  your  Majesty  that 
it  may  be  enacted ;  and  be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advioe  and  consent  of 
the  Lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

1.  There  shall  be  charged,  collected,  and  paid  for  the 
use  of  her  Majesty,  her  heirs  and  successors,  the  several 
rates  and  duties  of  customs,  excise,  stamps,  and  income 
tax  respectively  specified  and  contained  In  the  several 
schedules  marked  respectively  (A.),  (B.),  (C),  and  (D.) 
to  this  act  annexed,  and  there  shall  be  allowed  the  several 
drawbacks  specified  and  contained  in  the  said  schedules 
(A.)  and  (B.)  ;  and  the  said  rates,  duties,  and  drawbacks 
shall  respectively  take  effect  at  or  from  the  respective 
times,  and  shall  continue  to  be  charged,  collected,  paid,  and 
allowed  for  and  during  the  periods  respectively  specified  or 
mentioned  in  that  behalf  in  this  act  or  in  the  said  schedules ; 
and  where  no  timo  is  so  specified  for  the  commencement 
thereof,  the  same  shall  commence  and  take  effect  from  and 
after  the  passing  of  this  act ;  and  where  no  period  is  so 
specified  or  limited  for  the  duration  thereof,  the  same  shall 
continue  to  be  charged,  collected,  paid,  and  allowed  respec- 
tively until  Parliament  shall  otherwise  order ;  and  the  said 
several  schedules  ahall  be  deemed  to  be  part  of  this  Act. 

2.  All  the  powers,  provisions,  clauses,  regulations,  al- 
lowances, and  exemptions,  forfeitures,  pains,  and  penalties, 
contained  in  or  imposed  by  any  act  or  acts  or  any  schedule 
thereto,  relating  to  any  duties  or  drawbacks  of  the  same 
kind  or  description  as  the  several  rated  or  duties  or  draw- 
backs granted  and  allowed  by  this  act  respectively,  and  in 
force  at  the  time  of  the  passing  of  this  act  and  not  hereby 
expressly   repealed,  or  as  regards  the  income  tax  in  force 
on  the  fifth  day  of  April,  one  thousand  eight  hundred  and 
sixty-two,  shall  respectively  be  in  full  force  and  effect  with 
respect  to  the  said  rates,  duties,  and  drawbacks  by  this 
act  granted  respectively,  so  far  as  the  same  are  or  shall  be 
applicable,  in  all  cases  not  hereby  expressly  provided  for, 
and  shall  be  observed,  applied,  allowed,  enforced,  and  put 
in  execution  for  and  in  the  raising,  levying,  collecting,  and 
securing  of  the  said  last-mentioned  rates  and  duties  and 
the  allowance  and  payment  of  the  said  drawbacks  respec- 
tively, and  otherwise  in  relation  thereto,  so  far  as  the  same 
shall  not  be  superseded  by  and  shall  be  consistent  with  the 
express  provisions  of  this  act,  as  fully  and  effectually  to  all 
intents  and  purposes  as  if  the  same  had  been  herein  repeated 
and  specially  enacted,  mutatis  mutandis,  with  reference  to 
the  rates,  duties,  and  drawbacks  by  this  act  granted  re- 
spectively. 

3.  All  licences  to  brewers  of  beer  to  be  grauted  under 
this  act  shall  expire  on  the  tenth  day  of  October  in  every 
year,  and  shall  be  renewed  yearly  on  payment  of  the  duties 
chargeable  for  or  in  respect  of  such  licences  respectively, 
according  to  the  provisions  of  this  act. 

*•  Before  any  licence  shall  be  granted  to  any  brewer  of 
beer  for  sale  (other  than  a  first  licence),  such  brewer  or 
his  principal  servant  under  Whose  direction  or  inspection 


the  malt  or  sugar  herein-after  mentioned  shall  nave  been 
brewed,  shall  make  before  a  justice  of  the  peace,  or  before 
the  proper  collector  of  excise,  or  any  other  officer  of  ex- 
cise empowered  to  grant  licences  (who  are  hereby  respec- 
tively authorised  to  receive  the  aame),  a  declaration  in 
writing  under  the  provisions  of  the  Act  passed  in  the  fifth 
and  sixth  years  of  the  reign  of  bis  late  Majesty  King  Wil- 
liam the  Fourth,  chapter  sixty-two,  setting  forth  a  true 
and  just  account  of  the  number  of  bushels  of  malt  and  of 
the  number  of  pounds  weight  avoirdupois  of  sugar  respec- 
tively used  by  such  brewer  in  the  brewing  of  beer  within 
the  previous  year  ending  on  the  tenth  day  of  October  im- 
mediately preceding  the  application  for  such  licence ;  and 
if  such  declaration  shall  be  false  or  untrue  in  any  particu- 
lar, the  person  making  the  same  shall  be  subject  to  the 
pains  and  punishment  prescribed  by  the  said  last-mentioned 
act :  provided  always,  that  in  no  case  shall  a  licence  be 
granted  to  any  such  brewer  of  beer  upon  payment  of  any 
less  amount  of  duty  than  shall  appear  to  be  due  according 
to  the  entries  made  in  the  book  or  paper  delivered  to  such 
brewer  by  the  officer  of  excise  for  that  purpose. 

5.  Where  the  amount  of  duty  chargeable  upon  any 
licence  to  brew  beer  for  sale  shall  exceed  the  sum  of  ten 
pounds,  such  licence  may,  if  required,  be  granted  upon 
payment  only  of  a  moiety  of  the  duty  so  chargeable,  and  in 
such  case  the  other  moiety  of  such  duty  shall  be  paid  on 
the  first  day  of  March  next  after  the  commencement  of  the 
year  for  which  such  licence  shall  have  been  granted,  or  in 
default  thereof  the  licence  shall  thereupon  cease  and  deter- 
mine, and  be  no  longer  in  force. 

6.  Jf  any  brewer  of  beer  for  sale  shall  die  or  become 
bankrupt,  or  shall  discontinue  the  trade  and  business  of  a 
brewer  of  beer  for  sale  at  any  time  before  the  expiration 
of  his  current  licence,  it  shall  be  lawful  for  the  commis- 
sioners of  inland  revenue  to  ascertain  by  such  means  as 
they  shall  think  fit,  the  quantity  of  malt  and  sugar  which 
such  brewer  shall  have  used  in  the  brewing  of  beer  in  the 
portion  of  the  year  during  which  he  shall  have  carried  on 
business  under  such  licence,  and  the  amount  of  duty  which 
would  be  payable  for  a  licence  in  respect  of  the  number  of 
barrels  of  beer  brewed  from  auch  malt  and  sugar,  accor- 
ding to  the  provisions  of  this  act  ;  and  if  the  amount  of 
duty  so  ascertained  shall  be  less  than  the  Bum  paid  by  such 
brewer  for  his  current  licence,  the  commissioners  shall 
cause  the  difference  to  be  repaid  to  such  brewer,  or  to  the 
executors  or  assignees  of  a~>y  brewer  who  shall  die  or  be- 
come bankrupt. 

7.  If  upon  the  termination  of  any  licence  granted  to  a 
brewer  of  beer  for  sale  it  shall  appear  that  the"  number  of 
barrels  of  beer  brewed  by  such  brewer  during  the  exis- 
tence of  such  licence,  computed  according  to  the  provisions 
in  the  seventh  section  of  the  act  passed  in  the  first  year  of 
the  reign  of  Kiug  William  the  Fourth,  chapter  fifty-one.  is 
less  than  the  number  of  barrels  in  respect  of  which  the 
duty  upon  such  licence  was  charged,  the  difference  between 
the  amount  of  duty  that  would  have  been  payable  for  a 
licence  for  the  lesser  number  of  barrels  of  beer  brewed  and 
the  amouut  actually  paid  for  the  licence  shall  be  repaid  to 
the  brewer,  his  executors  or  administrators ;  and  if  it  shall 
appear  that  the  number  of  barrels  of  beer,  computed  as 
aforesaid,  brewed  during  such  period,  shall  be  greater  than 
tho  number  in  respect  of  which  the  licence  was  granted, 
the  brewer,  or  his  executors  or  administrators,  shall  be 
surcharged  with  such  additional  amount  of  duty  as,  with 
the  sum  actually  paid  for  such  licence,  shall  amount  to  the 
sum  payable  according  to  the  rates  of  duty  imposed  by  this 
act  upon  the  number  of  barrels  of  beer  brewed  as  afore- 
said by  such  brewer;  and  such  additional  amount  of  duty 
shall  be  paid  by  such  brewer,  his  executors  or  administra- 
tors, within  seveu  days  after  ho  or  they  shall  have  had  no- 
tice to  pay  the  same. 

8.  If  any  person  who  shall  have  taken  out  a  licenco  as  a 
brewer  of  beer  for  sale  for  the  first  time  shall  die,  or  be- 
come bankrupt,  or  discontinue  the  business  of  a  brewer  of 
beer  at  any  time  before  the  expiration  of  such  licence,  the 
further  additional  sum  which  shall  be  chargeable  under 

,  this  act  in  respect  of  such  licence  shall  become  due  and 
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payable  immediately  thereupon,  and  shall  be  a  debt  due  to 
her  Majesty,  her  heirs  and  successors,  and  be  recoverable 
accordingly  ;  and  in  the  case  of  any  such  brewer  who  shall 
discontinue  business  as  aforesaid,  payment  of  such  addi- 
tional sum  may  be  demanded  either  verbally  of  such  brewer, 
or  by  writing  left  at  the  brewery,  by  the  supervisor  of 
excise  of  the  district  in  which  the  brewery  shall  be  situ- 
ated ;  and  if  the  same  shall  not  be  paid  within  three  days 
next  after  such  demand  shall  have  been  made,  the  brewer 
shall  forfeit  a  penalty  of  doubfo  the  amount  thereof;  and 
in  all  the  foregoing  cases  the  stock  of  beer,  malt,  and  hops, 
and  the  utensils  and  machinery  upon  the  brewery  premises 
at  the  time  of  such  death,  bankruptcy,  or  discontinuance 
of  business,  shall  be  and  remain  liable  for  the  payment  of 
the  said  sum  of  mouey  or  penalty,  and  are  hereby  made 
chargeable  therewith,  notwithstanding  any  title  or  con- 
veyance by  which  they  may  be  claimed. 

9.  Provided  always,  that  brewers  of  beer  known  as 
spiuce  or  black  beer,  for  sale,  shall  continue  to  pay  for 
their  licences  only  the  same  rates  of  duty  as  are  imposed 
by  the  act  passed  in  the  sixth  year  of  King  George  the 
Fourth,  chapter  eighty -one,  on  brewers  of  beer  other  than 
table  beer  only,  for  sale ;  provided  that  any  such  brewer 
shall  not  brew  on  the  same  premises  beer  of  any  other 
description  than  spruce  or  black  beer,  nor  use  in  the  brew- 
iug  of  the  same,  or  add  thereto,  any  hops  or  other  bitter, 
or  any  yeast  or  other  matter  to  i  roduce  fermentation,  and 
sh  ill  not  brew,  or  sell  or  send  out,  any  of  such  beer  of  a 
lesj  specific  gravity  than  one  thousand  one  hundred  and 
eighty  degrees. 

10.  If  any  brewer  of  beer  for  sale  shall  omit  to  take  out 
a  proper  licence  in  that  behalf  under  this  act,  he  shall 
nevertheless  be  chargeable  with  the  full  amount  of  the 
doty  payable  or  which  would  become  payable  under  this 
act  for  or  in  respect  for  the  licence  which  he  ought  to  have 
taken  out,  and  such  duty  shall  be  a  debt  to  her  Majesty, 
her  heirs  and  successors,  and  shall  be  reoverable  accord- 
ingly. 

1 1 .  If  any  person  -shall  brew  any  beer  for  the  use  of 
any  other  person  at  any  place  other  than  the  premises  of 
the  person  for  whose  use  the  beer  shall  be  brewed,  the 
person  browing  such  beer  shall  be  deemed  to  be  a  brewer 
of  beer  for  sale,  and  shall  be  liable  to  take  out  a  licence 
accordingly. 

1 2.  So  much  of  any  Act  as  permits  the  sale  of  beer, 
spirits,  or  wine  at  fairs  or  races  without  an  excise  licence 
shall  be  and  the  same  is  hereby  repealed. 

Id.  It  shall  be  lawful  for  the  commissioners  of  inland 
revenue,  whenever  they  shall  consider  it  conducive  to  pub- 

I  c  convenience,  comfort,  and  order,  and  with  tho  consents 

I I  writing  of  two  justices  of  the  peace  usually  acting  at 
the  petty  sessious  for  the  petty  sessional  division  withiu 
which  the  place  of  sale  is  situate,  to  authorise  any  officer 
of  excise  to  grant  to  any  person  who  shall  be  duly  author- 
ized to  keep  a  common  inn,  alehouse,  or  victualling  house, 
and  who  shall  have  taken  out  the  proper  excise  licences  to 
sell  therein  beer,  spirits,  wine,  or  tobacco,  an  occasional 
licence  under  this  act  empowering  him  to  sell  the  like  ar- 
ticles for  which  he  shall  have  taken  out  surah  licences  as 
aforesaid  at  any  such  other  place,  and  for  and  during  such 
space  or  peril  d  of  time,  not  exceeding  three  consecutive 
da) s  at  any  one  time,  as  the  said  commissioners  shall  ap- 
prove, and  as  shall  be  speeded  in  such  occasional  licence; 
and  any  person  who  shall  have  taken  out  such  occasional 
licence  shall  not  be  liable  to  any  penalty  or  forfeiture 
whatever  by  reason  or  on  account  of  his  selling  the  arti- 
cle* mentioned  in  the  said  licence  during  the  time  and  at 
the  place  specified  therein ;  provided  that  no  such  occa- 
sional licence  shall  authorize  the  sale  of  any  beer,  spirits, 
or  wine,  except  during  the  hours  after  sunrise  and  before 
sunset;  and  provided  that  the  said  licence  shall  not  pro- 
tect any  such  person  in  the  sale  of  any  of  the  articles 
herein  mentioned,  unless  he  shall  at  the  time  of  such  sale 
produce  such  licence  when  requested  to  do  so  hy  any  offi- 
cer of  excise,  or  by  any  constable  or  pol  ce  officer ;    nor 

"•hall  any  such  licence  be  granted  for  the  sale  of  any  of  the 
articles  herein  mentioned  on  any  Sunday,  Christmas  Day, 


or  Good  Friday,  or  on  any  day  appointed  for  a  public  fast 
or  thanksgiving:  provided  also,  that  the  provisions  of  this 
clause  shall  not  extend  to  Scotland. 

14.  '  And  whereas  by  an  act  passed  in  the  nineteenth 
and  twentieth  years  of  her  Majesty's  reign,  chapter  thirty- 
four,  a  duly  of  excise  was  imposed  on  Sugar  need  in  the 
brewing  or  making  of  beer,  and  by  an  act  passed  in  the 
twenty-fourth,  and  twenty-fifth  years  of  her  Majesty's 
reign,  chapter  ninety- one,  the  charging  of  the  said  duty 
was  deferred  until  the  first  day  of  July  one  thousand  eight 
hundred  and  sixty-two,  and  it  is  expedient  further  to  defer 
the  same : '  Be  it  enacted,  that  the  charging  of  the  said 
duty  of  excise  on  sugar  used  as  aforesaid  shall  be  further 
deferred  until  the  first  day  of  July  one  thousand  eight  hun- 

.  dred  and  sixty-three. 

15.  The  provisions  contained  in  the  twenty-first  section 
of  the  act  passed  in  the  aixtb  year  of  the  reign  of  King 
George  the  Fourth,  chapter  eighty-one,  relating  to  the 
transfer  of  excise  llcenoes  in  the  case  of  the  removal  of 
any  person  from  the  bouse  or  premises  at  which  he  shall 
be  licensed  under  that  act,  shall  be  and  the  same  are 
hereby  extended  to  licences  granted  under  the  act  passed 
in  the  twenty-third  year  of  the  reign  of  her  present  Ma- 
jesty, chapter  twenty-seven,  and  the  act  passed  in  the 
twenty-third  and  twenty-fourth  years  of  her  said  Majesty's 
reign,  chapter  ope  hundred  and  seven  respectively :  Pro- 
vided that  no  licence  granted  under  either  of  the  two  last- 
mentioned  acts  for  the  sale  of  foreign  wine  by  retail  to  be 
consumed  upon  the  premises  where  the  same  shall  be  sold 
shall  be  transferred  by  the  officers  of  excise,  unless  the 
assignee  of  such  licence  shall  be  duly  licensed  to  keep*  a 
refreshment  bouse,  nor  unless  he  shall  produce  to  such  of- 
ficers a  certificate  from  a  justice  of  the  peace  acting  for 
the  ciry,  borough,  town,  or  place  in  which  the  bouse  and 
premises  are  situated,  that  such  justice  does  not  object  to 
such  transfer  being  made,  and  provided  that  no  such 
licence  so  transferred  shall  authorise  the  assignee  to  carry 
on  the  business  mentioned  therein  for  a  longer  period  than 
five  weeks  from  the  date  of  such  transfer,  unless  he  shall 
in  the  meantime  have  qualified  himself  to  become  the  hol- 
der of  a  licence  of  the  like  kiud  according  to  the  provisions 
of  the  said  respective  acts. 

16.  '  Whereas  doubts  have  arisen  as  to  the  extent  of  the 
privilege  of  the  master,  warden,  freemen,  and  commonalty 
of  the  vintners  of  the  City  of  London  to  sell  wine  without 
taking  out  an  excise  licence  for  that  purpose:  *  Be  it  en- 
acted, that  no  freeman  of  the  said  company  shall  be  enti- 
tled to  sell  wine  in  more  than  one  separate  and  distinct 
house  or  premises  at  the  same  time  without  taking  out  the 
proper  excise  licence  in  that  behalf,  nor  shall  any  freeman 
be  entitled  to  exercise  the  said  privilege  unless  he  shall 
have  previously  made  an  entry  of  the  house  or  premises  in 
which  he  intends  to  sell  wine  with  the  proper  officer  of 
excise,  in  the  manner  directed  in  the  fifth  section  of  an 
act  passed  in  the  fourth  and  fifth  years  of  the  reign  of  hb 
late  Majesty  King  William  the  Fourth,  chapter  fifty-one. 

1 7.  The  duties  of  excise  now  chargeable  on  hops  grow- 
ing or  to  grow  in  the  United  Kingdom,  which  shall  be 
curt  d  and  made  fit  for  use  after  the  passing  of  this  act, 
shall  cease,  and  are  hereby  repealed ;  and  all  allowances 
and  drawbacks  of  the  duties  of  excise  on  the  exportation 
of  such  hops  shall  also  cease,  aud  be  no  longer  payable 

1 8  On  and  after  the  sixteenth  day  of  September  one 
thousand  eight  hundred  and  sixty-two  the  duty  of  custom* 
now  payable  on  the  importation  of  hops  into  Great  Bri- 
tain and  Ireland  shall  cease  and  determine. 

19.  All  allowances  aud  drawbacks  of  excise  on  the  ex- 
portation of  ho  s  grown  in  tfcc  United  Kingdom,  aud  cured 
and  made  fit  fcr  sale  before  the  parsing  of  this  act,  shall 
cease  and  be  repealed  as  to  all  or  any  of  such  hops  which 
shall  be  exported  on  or  after  the  sixteenth  day  of  Septem- 
ber one  thousand  eight  hundred  and  sixty-two. 

20.  On  aud  after  the  sixteenth  day  of  September  one 
thousand  eight  hundred  and  sixty-two  so  much  of  an  act 
passed  in  the  fifty-sixth  year  of  the  reign  of  King  George 
the  Third,  chapter  fifty,  ei^ht,  and  of  an  act  passed  in  the 
•eveuth  and  eighth  years  of  the  reign  of  King  George  the 
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Fourth,  chapter  fifty-two,  and  of  any  other  act  relating  to 
the  revenue  of  excise,  aa  impose*  any  excise  penalty  upon 
any  brewer  of,  or  dealer  in,  or  retailer  of  beer,  for  receiv- 
ing Into,  or  having  in  his  possession,  or  using  or  mixing 
with  any  worts  or  beer  any  article  for  or  as  a  substitute 
for  hops,  or  as  prohibits  the  sale  of  any  such  article  to  the 
said  persons,  shall  be  and  is  hereby  repealed :  Provided 
always,  that  nothing  herein  contained  shall  be  construed 
to  extend  to  repeal  any  such  penalty  or  prohibition  so  far 
as  regards  any  article  which  may  be  used  as  a  substitute 
for  malt,  notwithstanding  that  it  may  be  also  a  substitute 
for  hops. 

21.  British  hops  re-Imported  or  brought  back  into 
Great  Britain  or  Ireland  on  or  at  any  time  within  six 
months  after  the  sixteenth  day  of  September  one  thousand 
eight  hundred  and  sixty-two  shall  be  charged  with  the 
duty  now  payable  on  the  importation  of  hops ;  and  no 
British  hops  which-  shall  have  been  re-imported  or  brought 
back  into  Great  Britain  or  Ireland,  and  warehoused  for 
security  of  duties  of  customs  previously  to  the  said  six- 
teenth day  of  September,  shall  be  delivered  on  or  within 
six  months  after  that  day  without  payment  of  the  duty  pf 
customs  now  chargeable  on  the  importation  of  hops. 

22.  The  prohibition  of  the  importation  of  extracts  and 
essences  of  hops  and  other  concentrations  thereof,  con- 
tained in  the  third  section  of  the  Customs  Duties  Consoli- 
dation Act,  1860,  shall,  on  and  after  tfio  sixteenth  day  of 
September,  one  thousand  eight  hundred  and  sixty-two, 
cease. 

23.  Provided  always,  that  any  person  who  shall  have  in 
his  stock  or  possession  on  the  fifteenth  day  of  September 
one  thousand  eight  hundred  and  sixty-two  not  less  than 
half  a  ton  weight  of  British  hops  of  a  marketable  quality, 
on  whioh  the  duties  of  excise  have  been  fully  charged  and 
paid,  and  shall  produce  the  same  to  the  proper  officer  of 
excise  authorized  by  the  commissioners  of  inland  revenue 
to  take  an  account  thereof  in  the  original  bags  or  pockets 
(whole  and  unopened)  in  which  the  same  were  charged 
with  duty,  such  person  being  the  bond  fide  owner  of  such 
hops,  or  a  kuown  hop  factor,  shall  be  entitled  to  claim  and 
be  paid  an  allowance  at  the  rate  of  seven  shillings  for 
every  hundredweight  thereof  subject  to  a  deduction  of  ten 
per  centum  for  the  tare  of  the  bags  or  pockets  in  which 
the  hops  are  contained. 

2  k  Every  person  intending  to  claim  any  such  allowance 
shall,  seven  days  previously  to  the  fifteenth  day  of  Sep- 
tember one  thousand  eight  hundred  and  sixty-two,  give 
notice  to  the  proper  officer  of  excise  of  the  division  in 
which  the  hops  upon  which  he  intends  to  claim  such  al- 
lowance are  stored,  specifying  his  name  and  place  of  abode, 
and  the  particular  warehouse  or  building  in  which  such 
hops  are  stored,  and  the  number  of  bags  or  pockets  of 
such  hops,  with  the  weight  and  marks  upon  each  bag  or 
pocket,  and  the  total  weight  of  such  hops,  and  also  the 
amount  of  the  allowance  claimed ;  and  every  person  claim- 
ing such  allowance  shall  provide  requisite  scales  and 
weights  to  enable  the  officer  of  excise  conveniently  to  take 
an  account  of  such  hops,  and  shall  also,  with  his  servants 
and  workmen,  whenever  thereto  required,  aid  and  assist 
the  said  officer  in  taking  such  account ;  and  in  default 
thereof  the  claimant  shall  not  be  entitled  to  any  allowance 
in  respect  of  any  hops  in  his  stock  or  possession. 

26.  The  proper  officer  of  excise  authorized  in  that  be- 
half shall  on,  the  said  fifteenth  day  of  September,  or  within 
three  days  thereafter,  attend  at  the  place  mentioned  in 
such  notice  as  aforesaid  as  the  place  where  any  such  hops 
are  deposited,  and  examine,  weigh,  and  take  an  account  of 
the  same,  and  shall  mark  each  bag  or  pocket  with  such 
marks  and  figures  as  he  shall  think  fit  to  denote  such  ex. 
amination ;  and  such  officer  shall  ascertain  and  compute 
the  amount  of  the  ail  trance  to  which  the  claimant  may  be 
entitled  in  respect  of  snch  hops,  and  shall  give  to  him  a 
certificate  expressing  the  true  quantity  and  net  weight  of 
the  hops  in  respect  of  which  such  claimant  shall  bo  enti- 
tled to  the  allowance,  and  specifying  the  amount  of  the 
allowance,  and  the  name  and  place  of  abode  of  the  person 
entitled  thereto* 


26.  On  the  production  of  such  certificate  by  the  claim- 
ant or  bis  agent  to  the  collector  of  excise  of  the  collection 
in  which  the  same  was  granted,  and  on  a  solemn  declara- 
tion being  made  by  such  claimant  before  a  justice  of  the 
peace,  or  such  collector,  that  the  whole  quantity  of  the 
hops  mentioned  in  such  certificate  was,  at  the  time  therein 
sped  led,  the  sole  property  of  such  claimant,  or  of  him  and 
his  copartner  in  trade  (as  the  case  may  be),  or  that  be  is 
a  hop  factor,  and  that  the  same,  or  any  part  thereof,  hath 
not  been  taken  account  of  for  the  purpose  of  obtaining  the 
said  allowance  more  than  once,  and  that  the  said  certifi- 
cate is  true  to  the  best  of  bis  knowledge  and  belief,  and 
that  no  false  statemi  nt,  art,  or  contrivance  was  used  to 
deceive  the  officer  taking  an  account  of  the  said  hops,  or 
any  part  thereof,  or  to  render  the  account  or  amount 
thereof  expressed  in  such  certificate  untrue,  the  said  col- 
lector being  satisfied  of  the  truth  of  such  declaration  shall, 
out  of  the  money  in  his  hands  on  account  of  any  of  the 
duties  of  excise,  pay  to  the  said  claimant  or  his  agent  the 
sum  of  money  specified  in  such  certificate  at  the  next  sit- 
ting day  which  shall  be  held  for  the  collection  or  receipt 
of  excise  duties  next  after  the  expiration  of  one  week  from 
the  production  of  such  certificate  and  the  making  of  such 
declaration  as  aforesaid. 

27.  From  and  after  the  first  day  of  September  one  thou- 
sand eight  hundred  and  sixty-two  the  act  passed  in  the 
ninth  year  of  the  reign  of  King  George  the  Fourth,  chap- 
ter eighteen,  for  repealing  the  stamp  duties  on  cards  and 
dice  made  in  the  United  Kingdom,  and  granting  other  du- 
ties in  lieu  thereof,  and  amending  and  consolidating  the 
acts  relating  to  cards  and  dice  and  the  exportation  thereof 
shall  be  and  the  tame  is  hereby  repealed,  save  and  except 
as  to  any  duties  granted  by  the  said  act  and  which  shall 
be  then  unpaid  and  any  penalty  which  may  have  been  in- 
curred, which  duties  and  penalties  shall  be  recoverable  aa 
if  this  act  had  not  been  made,  and  also  save  and  except  so 
far  as  relates  to  any  bond  given  in  pursuance  ef  the  said 
act,  which  bond  shall,  notwithstanding  this  act,  continue 
in  force  until  the  condition  thereof  shall  have  have  been 
performed  and  fulfilled ;  and  from  and  after  the  said  first 
day  of  September  one  thousand  eight  hundred  and  sixty- 
two  the  duty  by  this  act  charged  for  and  in  respect  of 
playing  cards,  and  all  the  clauses  and  provisions  relating 
thereto,  shall  commence  and  take  effect. 

28  '1  he  term  **  cards,"  wherever  the  same  shall  be  used 
'  in  this  act,  shall  mean  playing  cards  by  this  act  charged 
with  stamp  duty ;  the  term  ••  wrapper  "  shall  mean  a  paper 
wrapper,  label,  or  enclosure  provided  by  the  said  commis- 
sioners of  inland  revenue  for  containing,  enclosing,  or 
covering  a  pack  of  cards  and  denoting  the  duty  in  respect 
thereof;  and  the  term  "pack  of  cards"  shall  mean  any 
quantity  or  number  of  cards  not  exceeding  fifty-two. 

29.  The  said  duty  of  threepence  by  this  act  chargeable 
on  a  pack  of  cards  shall  be  denoted  on  the  wrapper  of 
every  pack,  which  wrapper  the  commissioners  of  inland 
revenue  shall  provide  with  such  stamp  or  device  or  de- 
vices thereon  for  denoting  the  said  duty  as  they  shall  think 
fit ;  and  the  said  commissioners  shall  supply  to  any  person 
who  shall  be  a  maker  of  cards,  and  shall  as  such  have  a 
licence  in  force  for  selling  cards,  with  any  quantities  of 
such  wrappers  ou  payment  of  the  duties  for  the  same,  or 
at  their  discretion  shall  stamp  to  denote  the  said  duty, 
the  wrappers  of  licensed  makers  of  cards,  which  when  so 
stamped  shall  be  deemed  to  be  wrappers  provided  by  the 
said  commissioners  in  pursuance  of  this  act ;  and  no  cards 
shall  be  sold  otherwise  than  in  separate  packs,  each  pack 
beiug  enclosed  in  a  wrapper,  the  stamp  on  which  shall  be 
at  all  times  uncovered  and  open  to  view,  and  which  shall 
be  securely  fastened  round  or  over  the  same  by  means  of 
wheat  flour  jas'e,  or  some  other  firmly  adhesive  substance 
to  be  approved  by  the  said  commissioners,  and  so  and  in 
such  manner  that  the  wrapper  cannot  be  opened,  or  the 
cards. taken  out  without  the  wrapper  being  destroyed ;  and 
if  the  wrapper  used  by  any  maker  of  cards  for  enclosing 
any  cards  sold  by  him  shall  not  be  fastened  with  proper 
and  sufficient  adhesive  substance  as  aforesaid,  or  bond  fide 
in  a  secure  manner,  and  with  the  stamp  thereon  open  to 
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riew,  according  to  the  true  intent  and  meaning  of  (his  act, 
such  cards  shall  be  deemed  to  be  not  enclosed  in  a  wrap- 
per provided  by  the  said  commissioners  under  this  act ; 
and  such  maker,  and  also  any  other  person  selling  such 
cards,  shall  be  subject  and  liable  to  the  penalties  imposed 
by  this  act  for  selling  cards  not  enclosed  in  wrappers. 

30.  The  commissioners  of  inland  revenue,  or  any  of 
their  officers  authorized  by  them,  shall  grant  to  any  person 
who  shall  apply  for  it  a  licence  to  sell  cards  at  any  house 
to  be  specified  therein,  on  payment  of  the  duty  for  the 
same ;  every  such  licence  shall  continue  in  force  from  the 
day  on  which  the  same  shall  be  granted  until  and  upon  the 
first  day  of  September  then  next  following,  and  no  longer. 

31.  If  any  person  shall  sell  or  offer  for  sale  any  cards 
without  having  a  licence  in  force  for  the  same  granted  un- 
der this  act  he  shall  forfeit  twenty  pounds ;  and  any  per- 
son  who  shall  sell  cards  at  any  house  or  place  not  speci- 
fied in  a  licence  granted  to  him  shall  be  deemed  to  be  a 
person  selling  cards  without  having  a  licence;  and  any 
person  who  shall  be  found  hawking  or  carrying  about  for 
sale  any  cards,  whether  enclosed  in  a  stamped  wrapper  or 
not,  and  who  shall  sell  the  same  or  offer  the  same  for  sale 
at  any  place  for  which  he  shall  have  no  licence,  may  be 
apprehended  by  any  constable  or  officer  of  inland  revenue, 
and  taken  before  any  justice  of  the  peace,  who  shall  hear 
and  determine  the  matter,  and  if  upon  conviction  of  such 
offence  the  offender  shall  not  immediately  pay  the  penalty 
in  which  he  shall  be  convicted,  he  shall  be  committed  to 
prison  for  any  period  not  exceeding  three  months  nor  less 
than  one  month,  unless  the  penalty  shall  be  sooner  paid ; 
and  all  cards  which  he  shall  be  found  trading  with  or  car- 
rying about  shall  be  forfeited,  and  delivered  up  to  the 
commissioners  to  be  dealt  with  as  cards  forfeited  under 
this  act. 

32.  If  any  maker  of  cards  shall  remove  or  send  or  deli- 
ver out  any  cards  from  his  house  or  premises,  or  the  house 
or  place  in  which  they  were  made  or  completed  (except 
for  exportation  as  allowed  by  this  act),  the  same  not  being 
in  packs  enclosed  in  wrappers  in  manner  aforesaid,  or  if 
any  person,  whether  a  maker  of  cards  or  not,  and  whether 
licensed  or  not,  shall  sell  any  cards,  not  being  a  pack  of 
cards  enclosed  in  a  wrapper  as  by  this  act  is  required,  he 
shall  forfeit,  if  he  be  a  maker  of  cards,  the  sum  of  one 
hundred  pounds,  and  if  he  be  not  a  maker  of  cards,  the 
sum  of  twenty  pounds ;  and  moreover,  for  every  pack  of 
cards  which  any  such  person  shall  sell  or  send  or  deliver 
out  not  enclosed  in  a  wrapper  as  aforesaid,  he  shall  forfeit 
the  further  sum  of  five  pounds ;  and  all  cards  found  in  any 
house  or  place  whatever  (except  on  the  premises  of  a 
licensed  maker  specified  in  his  licence)  which  shall  be  kept 
or  intended  for  sale,  or  which  shall  be  found  on  the  pre- 
mises or  in  the  possession  of  aoy  person  who  shall  sell 
cards,  and  which  shall  not  be  in  separate  packs  enclosed  in 
wrappers  as  aforesaid,  shall  be  forfeited;  and  the  same, 
and  also  all  wrappers  found  in  any  house  or  place  whatso- 
ever which  shall  have  been  used  for  enclosing  cards,  and 
removed  or  got  off  therefrom,  may  be  taken  and  carried 
away  by  any  officer  of  inland  revenue,  and  be  destroyed 
or  otherwise  disposed  of  as  the  commissioners  shall  direct ; 
and  for  the  purposes  of  such  seizure  it  shall  be  lawful  for 
any  such  officer,  under  the  authority  of  a  warrant  for  that 
purpose  specially  granted  by  any  two  of  the  commissioners 
or  any  justice  of  the  peace,  to  enter  in  the  day-time  any 
house  or  place  iu  which  there  shall  be  reason  to  suspect 
that  an>  cards  not  enclosed  in  stamped  wrappers,  or  any 
wrappers  that  have  been  used  as  aforesaid,  are  deposited 
or  kept,  and  to  search  for  the  same ;  and  if  necessary,  such 
officer  may  break  open  the  door  of  any  room  or  closet,  or 
any  box,  trunk,  or  case  in  which  any  such  cards  or  wrap- 
pers are  suspected  to  be  contained ;  and  all  cards  so  fouod 
shall  be  deemed  to  be  kept  and  intended  for  sale,  unless 
the  contrary  shall  be  proved. 

83.  Upon  the  wrapper  of  every  pack  of  cards  sold  or 
sent  or  delivered  out  by  any  maker  of  cards  there  shall  be 
printed  his  name  and  the  place  at  which  he  shall  be  licensed 
to  »ell  cards  in  maimer  to  be  approved  by  the  said  com- 
missioners, bur,  except  as  is  pro? ided  by  the  next  succeed- 


ing section,  no  cards  shall  be  sold  or  sent  or  delivered  out 
by  any  maker  the  stamp  upon  the  wrapper  of  which  shall 
be  cancelled  or  defaced,  or  in  any  way  damaged  or  injured ; 
and  for  every  pack  of  cards  sold  or  sent  or  delivered  out 
by  any  maker  of  cards,  on  the  wrapper  of  which  shall  not 
be  printed  as  hereby  required  such  name  and  place,  or,  ex- 
cept as  aforesaid,  the  stamp  on  which  wrapper  shall  be 
cancelled  or  in  any  way  defaced,  damaged,  or  injured,  he 
shall  forfeit, the  sum  of  five  pounds ;  and  cards  enclosed  in 
a  wrapper  having  tho  name  of  a  maker  thereon,  or  other- 
wise purporting  to  be  made  by  him,  shall  be  deemed  to 
have  been  made  by  him,  unless  the  contrary  shall  appear. 

34.  Every  person  who  shall  sell  cards,  other  than  a 
maker  of  or  dealer  in  cards  selling  by  wholesale  to  persons 
who  buy  to  sell  again,  shall,  before  he  shall  deliver  or  send 
out  a  pack  of  cards  on  tt  e  sale  thereof,  cancel  the  stamp 
on  the  wrapper  denoting  the  duty  by  this  act  charged  oo 
a  pack  of  cards  by  writing  or  impressing  in  ink  his  name 
upon  such  stamp,  or  in  default  thereof  he  shall  forfeit  the 
sum  of  five  pounds. 

35.  If  any  person  shall  remove  or  get  off  or  aid  or  as- 
sist in  removing  or  getting  off  from  any  pack  of  cards  any 
wrapper  which  shall  have  been  used  for  enclosing  the  same, 
with  intent  that  such  wrapper  shall  be  again  used  for  en- 
closing any  other  cards ;  or  shall  use  any  wrapper  so  re- 
moved or  got  off  for  enclosing  any  such  other  cards ;  or 
shall  sell  or  utter  any  such  last- mentioned  wrapper,  or  any 
cards  enclosed  therein,  knowing  the  said  wrapper  to  have 
been  so  removed  or  got  off  as  aforesaid ;  or  shall  know- 
ingly have  in  his  possession  or  on  his  premises  any  wrap- 
per  which  shall  have  been  so  removed  or  got  off,  with  in- 
tent that  the  same  might  be  used  for  enclosing  other  cards ; 
or  shall  be  guilty  of  any  fraudulent  act,  contrivance,  or 
device  whatever  relating  to  the  duty  by  this  act  charge- 
able in  respect  of  cards,  he  shall  forfeit  the  sum  of  twenty 
pounds ;  and  it  shall  be  lawful  for  the  said  commissioners 
to  refuse  to  grant  licence  to  sell  cards  to  any  person  who 
shall  have  been  convicted  of  any  such  offence. 

36.  Provided,  that  cards  in  packs,  each  pack  containing 
an  ace  of  spades  duly  stamped  under  the  said  act  of  the 
ninth  year  of  King  George  the  Fourth,  and  also  cards  duly 
imported,  enclosed  in  wrappers  according  to  the  act  of  the 
sixteenth  and  seventeenth  years  of  her  present  ilajesty, 
chapter  one  hundred  and  seven,  may  lawfully  be  sold  as  if 
this  act  had  not  been  made ;  and  provided  that  it  shall  be 
lawful  for  any  person  possessed  of  cards  previously  sold 
and  opened,  used  and  played  with,  to  sell  the  same  to  "any 
licensed  maker  of  cards  without  having  a  licence  for  seXng 
cards,  and  without  such  cards  being  enclosed  in  a  wrap- 
per provided  under  this  act ;  and  if  any  such  cards  shall 
be  afterwards  sold  or  sent  or  delivered  out  by  the  said 
maker,  they  shall  be  subject  to  all  the  provisions  of  this 
act,  and  for  the  purposes  of  this  act  such  maker  shall  be 
deemed  to  be  the  maker  of  such  cards ;  aud  provided  that 
this  act  shall  not  extend  to  charge  with  stamp  duty  bond 
fide  toy  cards  not  exceeding  in  length  one  inch  and  three 
quarters,  or  in  width  one  inch  and  a  quarter. 

37.  Provided  also,  that  any  licensed  maker  of  cards 
who  shall  have  given  security  as  herein-after  required  may 
export  cards,  made  by  him  on  the  premises  specified  in  bis 
licence,  to  the  Isle  of  Man  or  to  foreign  parts  without 
being  enclosed  in  wrappers  provided  under  this  act,  under 
the  conditions  and  provisions  herein  after  mentioned ;  that 
is  to  say  before  any  cards  intended  for  exportation  aha  I 
be  removed  from  the  premises  of  the  licensed  maker,  n*w 
tice  of  tl  e  intention  to  export  them  shall  be  given  by  the 
maker  to  the  said  commissioners,  or  to  some  officer  of  in- 
land revenue  authorized  to  receive  the  same,  at  the  chief 
office  in  London,  or  at  the  place  at  which  the  maker  shall 
be  licensed,  specifying  the  quantity  of  packs  and  the  de- 
scription of  the  cards  to  be  exp  rte<%  the  ports  or  places 
from  and  to  which  respectively,  and  he  name  of  the  sb  p 
or  vessel  in  which  the  cards  are  to  be  exported ;  and  the 
said  commissioners  or  officer  shall  issue  to  the  maker  a 
certificate,  iu  such  form  as  the  commissioners  shall  ap- 
prove, authorizing  the  removal  and  exportation  of  ute 
cards  in  conformity   with  the  notice,  and  thereupon   u*c 
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cards  may  be  removed  from  the  premises  of  the  maker* 
and  thall  be  deposited  on  board  the  said  ship  or  vessel 
within  a  certain  period  to  be  specified  in  the  certificate, 
not  exceeding  in  any  ease  seven  days  from  the  date  thereof; 
and  if  the  said  cards  or  any  of  them  shall  be  found  at  any 
place  whatever  within  the  United  Kingdom  after  the  ex- 
ptration  of  such  period,  or  at  any  place  other  than  the  port 
or  place  of  exportation,  or  in  transit  thereto,  before  the 
expiration  thereof,  or  at  any  place  and  at  any  time  not 
accompanied  by  soon  certificate,  the  same  shall  be  for- 
feited, and  may  be  seised  by  any  officer  of  inland  revenue, 
and  disposed  of  as  by  this  act  ia  provided  as  to  cards  for. 
feited:  Provided,  that  before  any  maker  of  cards  shall  be 
permitted  to  export  cards  not  enclosed  In  wrappers  under 
this  act,  he  shall  give  bond  to  her  Majesty  in  the  penalty 
of  Ave  hundred  pounds,  with  one  or  more  sureties  to  the 
satisfaction  of  the  commissioners,  conditioned  for  the  due 
exportation,  in  conformity  with  the  provisions  of  this  act, 
of  all  cards  which  he  shall  be  authorised  to  export,  which 
bond,  and  the  condition  thereof,  shall  be  in  such  form  and 
terms  as  the  commissioners  shall  require. 

38.  If  any  person  snail  make,  issue,  deliver,  assign, 
transfer,  or  negotiate  in  the  United  Kingdom,  any  bond, 
debenture,  or  other  security  by  this  act  chargeable  with 
stamp  duty,  or  shall  pay  any  interest  qr  dividend  accrued 
due  in  respect  of  any  such  instrument,  before  the  same 
shall  be  duly  stamped  for  denoting  the  said  duty,  he  shall 
forfeit  the  sum  of  twenty  pounds. 

39.  For  the  purposes  of  the  stamp  duties  on  probates  of 
wills  and  letters  of  administration,  debts  and  sums  of 
money  due  and  owing  from  persons  in  the  United  King- 
dom to  any  deceased  person  at  the  time  of  his  death  on 
obligation  or  other  specialty,  shall  be  estate  and  effects  of 
the  deceased,  within  the  jurisdiction  of  her  Majesty's  Court 
>f  Probate  in  England  or  Ireland,  as  the  case  may  be,  in 
which  the  same  would  be  if  they  were  debts  owing  to  the 
leceased  upon  simple  contract,  without  regard  to  the 
dace  where  the  obligation  or  specialty  shall  be  at  the  time 
>f  the  death  of  the  deceased. 

40.  The  stamp  duty  of  eight  pounds  now  payable  for  a 
rearly  licence  to  be  taken  out  by  a  hawker,  pedlar,  and 
>etty  chapman  in  Great  Britain,  to  travel  and  trade  with 
>ne  horse  only,  exceeding  in  height  thirteen  hands,  shall 
>e  and  the  same  is  hereby  reduced  to  the  sum  of  four  ( 
xrands ;  and  any  licence  to  be  hereafter  taken  out  by  a 
lawker,  pedlar,  and  petty  chapman  in  Cheat  Britain  may 
•e  granted  for  a  period  not  exceeding  six  months  on  pey- 
lent  only  of  one- half  the  amount  payable  for  a  yearly 
ceoce  for  the  same  purpose:  Provided  that  any  such 
cence  shall  continue  in  force  until  and  upon  the  thirty- 
rst  day  of  January  or  the  thirty-first  day  of  July,  as  the 
ase  may  be,  next  following  the  date  thereof,  and  no 
roger. 

41.  All  penalties  imposed  by  this  act  relating  to  stamp 
utj  may  be  proceeded  for  and  recovered  for  the  use  of 
er  Majesty  in  the  same  manner,  and  in  the  case  of  sum-  . 
imrj  proceedings  with  the  like  power  of  appeal,  as  any  , 
enalty  may  be  proceeded  for  aud  recovered  under  any  act 
»lating  to  the  excise  revenue. 

42.  The  sum  charged  as  the  annual  value  or  amount  of 
dj  property,  profits,  or  gains  iu  the  several  and  respec- 
ve  assessments  made  in  pursuance  of  the  act  passed  in 
te  twenty-fourth  year  of  hor  Majesty's  reign,  chapter 
rent  j,  under  Schedules  (A.)  and  (B.)  respectively  of  the 
it  passed  in  the  sixteenth  and  seventeenth  years  of  her 
lajesty's  reign,  chapter  thirty-four,  and  the  duty  charged 

respect  of  such  annual  value  or  amount  by  the  said  as- 
•ssmenta  for  the  year  ended  on  the  fifth  day  of  April  one 
urasand  eight  hundred  and  sixty-two,  shall  (except  as  to 
ilwaya  and  otherwise  as  provided  by  the  acts  relating  to 
coma  tax)  be  taken  as  the  annual  value  or  amount  of 
ich  property,  profits,  or  gaius,  and  as  tho  duty  payable  in 
•pect  thereof  respectively  for  the  year  commencing  on 
e  sixth  day  of  April  one*  thousand  eight  hundred  and 
xtv-two ;  and  the  respective  assessments  made  under  the 
iid  schedules  respectively  for  the  said  year  ended  on  the 
"th  day  of  April  one  thousand  eight  hundred  **"*  sixty* 


two,  except  aa  aforesaid,  shall,  for  the  purposes  of  this 
act,  be  deemed  and  taken  to  be  assessments  made  for  the 
year  commencing  on  the  sixth  day  of  April  one  thousand 
eight  hundred  and  sixty-two ;  and  the  commissioners  exe- 
cuting the  Income  Tax  Acts  shall,  for  each  place  within 
their  several  and  respective  districts,  cause  duplicates  of 
the  said  assessments  so  made  payable  for  the  said  last- 
mentioned  year  to  be  made  out  and  delivered,  together 
with  warrants  for  collecting  the  same,  and  in  England  the 
said  commissioners  shall  appoint  such  persons,  being  in- 
habitants of  the  place  to  which  the  duplicate  shall  relate, 
as  they  the  said  commissioners  shall  think  fit,  to  be  collec- 
tors of  the  duties  thereby  charged,  in  like  manner  as  if 
such  persons  had  been  presented  to  them  by  assessors  un- 
der the  acta  now  in  force ;  and  such  duties  shall  be  col- 
lected, levied,  and  paid  for  the  said  year  commencing  on 
the  sixth  day  of  April  one  thousand  eight  hundred  and 
sixty-two,  subject  nevertheless  to  be  increased  in  like  man- 
ner mm  the  assessments  made  for  the  year  ended  on  the 
filth  day  of  April  one  thousand  eight  hundred  and  sixty- 
two,  and  subject  also  to  be  abated  or  discharged  at  the 
end  of  the  year  commencing  on  the  sixth  day  of  April  one 
thousand  eight  hundred  and  sixty-two,  for  any  cause  al- 
lowed by  the  said  acts :  Provided,  that  whenever  it  shall 
appear  that  any  property,  profits,  or  gains  chargeable  un- 
der this  act  have  not  been  charged  by  the  assessments 
made  for  the  year  ended  on  the  fifth  day  of  April  one 
thousand  eight  hundred  and  sixty-two,  such  property,  pro- 
fits, and  gains  shall  be  assessed  to  the  duties  granted  by 
this  act  under  the  provisions  of  the  said  several  acta  ap- 
plicable thereto. 

43.  '  And  whereas,  since  the  fifth  day  of  April  now 
last  past,  and  before  the  passing  of  this  act,  divers  divi- 
dends, annuities,  and  shares  of  annuities,  and  interest  on 
loans  and  on  bonds,  debentures,  and  other  securities  direc- 
ted by  the  acta  relating  to  the  income  tax  in  force  on  the 
said  last-mentioned  day  to  be  assessed  under  Schedules 
(C.)  and  (D.)  respectively  of  the  said  acts,  have  become 
due  and  payable,  and  by  reason  of  the  expiration  of  the 
said  acta  before  the  passing  of  this  act  have  not  been  as- 
sessed and  charged  with  the  said  tax ;  and  it  ia  expedient 
to  provide  for  the  assessment  thereof  with  the  rates  and 
duties  of  income  lax  granted  by  this  act,  and  for  the  col- 
lection of  the  sums  assessed  from  the  persons  respectively 
to  whom  such  dividends,  annuities,  shares,  and  interest 
have  been  paid,  or  who  are  entitled  thereto,  or  otherwise, 
as  herein-after  mentioned: '  Be  it  enacted,  that  all  persons 
respectively  intrusted  with  the  payment  of  any  auch  divi- 
dends, annuities,  shares,  or  interest  as  aforesaid,  or  who 
have  paid  the  same,  either  as  agent  or  otherwise,  shall, 
within  one  calendar  month  next  after  the  passing  of  this 
act,  deliver  or  cause  to  be  delivered  to  the  commissioners 
for  special  purposes,  at  the  head  office  of  inland  revenue  at 
Somerset  Haute  in  the  City  of  Westminster,  an  account  in 
writing,  duly  authenticated  and  signed  by  such  persons 
respectively,  containing  a  description  of  all  such  dividends, 
annuities,  shares,  and  interest  intrusted  to  them  for  pay- 
ment, which  have  become  due  or  payable  since  the  fifth 
day  of  April  last,  and  also  a  true  and  perfect  account  of 
the  names  and  residences  of  the  several  persons  to  whom 
the  same  have  become  due  or  payable,  and  the  several  sums 
which  have  been  so  paid  to  them,  or  to  which  thoy  nave 
become  entitled  respectively,  specifying  in  such  account 
the  sums  (if  any)  deducted  or  retained  by  the  persons  in- 
trusted with  such  payment  as  aforesaid  in  respect  of  income 
tax,  to  become  chargeable  thereon  by  the  authority  of  Par- 
liament in  this  present  session,  and  the  said  commissioners 
for  special  purposes  shall  make  assessments  thereon  re- 
spectively, under  Schedules  (C  )  and  (D.)  respectively  of 
the  acta  relating  to  the  income  tax,  of  the  rates  and  duties 
of  income  tax  granted  by  this  act ;  that  is  to  say,  they  shall 
make  assessments  in  respect  of  so  much  of  such  dividends, 
annuities,  shares,  or  interest  as  may  not  have  been  actually 
paid  to  the  persons  entitled  thereto,  and  also  in  respect  oj 
so  much  thereof  as  shall  have  been  paid  to  such  persons, 
but  in  respect  whereof  the  duty  chargeable  by  this  act 
shall  have  been  retained  as  aforesaid,  in  like  manner  as  if 


12 


APPENDIX— STATUTES  33  A  36  VICTORIA. 


view,  according  to  the  true  intent  and  meaning  of  (his  act, 
such  cards  shall  be  deemed  to  be  not  enclosed  in  a  wrap- 
per provided  by  the  said  commissioners  under  this  act ; 
and  such  maker,  and  also  any  other  person  selling  such 
cards,  shall  be  subject  and  liable  to  the  penalties  imposed 
by  this  act  for  selling  cards  not  enclosed  in  wrappers. 

30.  The  commissioners  of  inland  revenue,  or  any  of 
their  officers  authorized  by  them,  shall  grant  to  any  person 
who  shall  apply  for  it  a  licence  to  sell  cards  at  any  house 
to  be  specified  therein,  on  payment  of  the  duty  for  the 
same ;  every  such  licence  shall  continue  in  force  from  the 
day  on  which  the  same  shall  be  granted  until  and  upon  the 
fir  it  day  of  September  then  next  following,  and  no  longer. 

31.  If  any  person  shall  sell  or  offer  for  sale  any  cards 
without  having  a  licence  in  force  for  the  same  granted  un- 
der this  act  he  shall  forfeit  twenty  pounds ;  and  any  per- 
son who  shall  sell  cards  at  any  house  or  place  not  speci- 
fied in  a  licence  granted  to  him  shall  be  deemed  to  be  a 
person  selling  cards  without  having  a  licence;  and  any 
person  who  shall  be  found  hawking  or  carrying  about  for 
sale  any  cards,  whether  enclosed  in  a  stamped  wrapper  or 
not,  and  who  shall  sell  the  same  or  offer  the  same  for  sale 
at  any  place  for  which  he  shall  have  no  licence,  may  be 
apprehended  by  any  constable  or  officer  of  inland  revenue, 
and  taken  before  any  justice  of  the  peace,  who  shall  hear 
and  determine  the  matter,  and  if  upon  conviction  of  such 
offence  the  offender  shall  not  immediately  pay  the  penalty 
in  which  he  shall  be  convicted,  he  shall  be  committed  to 
prison  for  any  period  not  exceeding  three  months  nor  less 
than  one  month,  unless  the  penalty  shall  be  sooner  paid ; 
and  all  cards  which  he  shall  be  found  trading  with  or  car- 
rying  about  shall  be  forfeited,  and  delivered  up  to  the 
commissioners  to  be  dealt  with  as  cards  forfeited  under 
this  act. 

32.  If  any  maker  of  cards  shall  remove  or  send  or  deli- 
ver out  any  cards  from  his  house  or  premises,  or  the  house 
or  place  in  which  they  were  made  or  completed  (except 
for  exportation  as  allowed  by  this  act),  the  same  not  being 
in  packs  enclosed  in  wrappers  in  manner  aforesaid,  or  if 
any  person,  whether  a  maker  of  cards  or  not,  and  whether 
licensed  or  not,  shall  sell  any  cards,  not  being  a  pack  of 
cards  enclosed  in  a  wrapper  as  by  this  act  is  required,  he 
shall  forfeit,  if  he  be  a  maker  of  cards,  the  sum  of  one 
hundred  pounds,  and  if  he  lie  not  a  maker  of  cards,  the 
sum  of  twenty  pounds ;  and  moreover,  for  every  pack  of 
cards  which  any  such  person  shall  sell  or  send  or  deliver 
out  not  enclosed  in  a  wrapper  as  aforesaid,  he  shall  forfeit 
the  further  sum  of  five  pounds ;  and  all  cards  found  in  any 
bouse  or  place  whatever  (except  on  the  premises  of  a 
licensed  maker  specified  in  his  licence)  which  shall  be  kept 
or  intended  for  sale,  or  which  shall  be  found  on  the  pre- 
mises or  in  the  possession  of  any  person  who  shall  sell 
cards,  and  which  shall  not  be  in  separate  packs  enclosed  in 
wrappers  as  aforesaid,  shaU  be  forfeited;  and  the  same, 
and  also  all  wrappers  found  in  any  house  or  place  whatso- 
ever which  shall  have  been  used  for  enclosing  cards,  and 
removed  or  got  off  therefrom,  may  be  taken  and  carried 
away  by  any  officer  of  inland  revenue,  and  be  destroyed 
or  otherwise  disposed  of  as  the  commissioners  shall  direct ; 
and  for  the  purposes  of  such  seizure  it  shall  be  lawful  for 
any  such  officer,  under  the  authority  of  a  warrant  for  that 
purpose  specially  granted  by  any  two  of  the  commissioners 
or  any  justice  of  the  peace,  to  enter  in  the  day-time  any 
house  or  place  in  which  there  shall  be  reason  to  suspect 
that  an>  cards  not  enclosed  in  stamped  wrappers,  or  any 
wrappers  that  have  been  used  as  aforesaid,  are  deposited 
or  kept,  and  to  search  for  the  same ;  and  if  necessary,  such 
officer  may  break  open  the  door  of  any  room  or  closet,  or 
any  box,  trunk,  or  case  in  which  any  such  cards  or  wrap- 
pers  are  suspected  to  be  contained ;  and  all  cards  so  found 
shall  be  deemed  to  be  kept  and  intended  for  sale,  unless 
the  contrary  shall  be  proved. 

83.  Upon  the  wrapper  of  every  pack  of  cards  sold  or 
sent  or  delivered  out  by  any  maker  of  cards  there  shall  be 
printed  his  name  and  the  place  at  which  he  shall  be  licensed 
to  »ell  cards  in  manner  to  be  approved  by  the  said  com- 
missioners, bur,  except  as  is  pro? ided  by  the  next  succeed- 


ing section,  no  cards  shall  be  sold  or  sent  or  delivered  out 
by  any  maker  the  stamp  upon  the  wrapper  of  which  shall 
be  cancelled  or  defaced,  or  in  any  way  damaged  or  injured ; 
and  for  every  pack  of  cards  sold  or  sent  or  delivered  out 
by  any  maker  of  cards,  on  the  wrapper  of  which  shall  not 
be  printed  as  hereby  required  such  name  and  place,  or,  ex- 
cept as  aforesaid,  the  stamp  on  which  wrapper.  shaU  be 
cancelled  or  in  any  way  defaced,  damaged,  or  injured,  he 
shall  forfeit, the  sum  of  five  pounds ;  and  cards  enclosed  in 
a  wrapper  having  the  name  of  a  maker  thereon,  or  other- 
wise purporting  to  be  made  by  him,  shall  be  deemed  to 
have  been  made  by  him,  unless  the  contrary  shall  appear. 

34.  Every  person  who  shall  sell  cards,  other  than  a 
maker  of  or  dealer  in  cards  selling  by  wholesale  to  persons 
who  buy  to  sell  again,  shall,  before  be  shall  deliver  or  send 
out  a  pack  of  cards  on  tt  e  sale  thereof,  cancel  the  stamp 
on  the  wrapper  denoting  the  duty  by  this  act  charged  on 
a  pack  of  cards  by  writing  or  impressing  in  ink  his  name 
upon  such  stamp,  or  in  default  thereof  he  shall  forfeit  tat 
sum  of  five  pounds. 

35.  If  any  person  shall  remove  or  get  off  or  aid  or  as- 
sist in  removing  or  getting  off  from  any  pack  of  cards  an? 
wrapper  which  shall  have  been  used  for  enclosing  the  same, 
with  intent  that  such  wrapper  shall  be  again  used  for  en- 
closing any  other  cards ;  or  shall  use  any  wrapper  so  re- 
moved or  got  off  for  enclosing  any  such  other  cards ;  or 
shall  sell  or  utter  any  such  last-mentioned  wrapper,  or  aaj 
cards  enclosed  therein,  knowing  the  said  wrapper  to  have 
been  so  removed  or  got  off  as  aforesaid ;  or  shall  know- 
ingly have  in  his  possession  or  on  his  premises  any  wrap- 
per which  shall  have  been  so  removed  or  got  off,  with  in- 
tent that  the  same  might  be  used  for  enclosing  other  cards ; 
or  shall  be  guilty  of  any  fraudulent  act,  contrivance,  or 
device  whatever  relating  to  the  duty  by  this  act  charge- 
able in  respect  of  cards,  he  shall  forfeit  the  sum  of  twenty 
pounds ;  and  it  shall  be  lawful  for  the  said  commissioners 
to  refuse  to  grant  licence  to  sell  cards  to  any  person  who 
shall  nave  been  convicted  of  any  such  offence. 

36.  Provided,  that  cards  In  packs,  each  pack  containing 
an  ace  of  spades  duly  stamped  under  the  said  act  of  the 
ninth  year  of  King  George  the  Fourth,  and  also  cards  dalj 
imported,  enclosed  in  wrappers  according  to  the  act  of  the 
sixteenth  and  seventeenth  years  of  her  present  Majesty, 
chapter  one  hundred  and  seven,  may  lawfully  be  sold  as  if 
this  act  had  not  been  made ;  and  provided  that  it  shaU  be 
lawful  for  any  person  possessed  of  cards  previously  sold 
and  opened,  used  and  played  with,  to  sell  the  same  to  any 
licensed  maker  of  cards  without  having  a  licence  for  seXng 
cards,  and  without  such  cards  being  enclosed  in  a  wrap- 
per provided  under  this  act ;  and  if  any  such  cards  shall 
be  afterwards  sold  or  sent  or  delivered  out  by  the  said 
maker,  they  shall  be  subject  to  all  the  provisions  of  this 
act,  and  for  the  purposes  of  this  act  such  maker  shall  be 
deemed  to  be  the  maker  of  such  cards ;  aud  provided  that 
this  act  shall  not  extend  to  charge  with  stamp  duty  it*** 
fide  toy  cards  not  exceeding  in  length  one  inch  and  three 
quarters,  or  in  width  one  inch  and  a  quarter. 

37.  Provided  also,  that  any  licensed  maker  of  cards 
who  shall  have  given  security  as  herein-after  required  may 
export  cards,  made  by  him  on  the  premises  specified  in  his 
licence,  to  the  Isle  of  Man  or  to  foreign  parts  without 
being  enclosed  in  wrappers  provided  under  this  act,  under 
the  conditions  and  provisions  herein  after  mentioned ;  that 
is  to  say  before  any  cards  intended  for  exportation  aha  1 
be  removed  from  the  premises  of  the  licensed  maker,  no- 
tice of  tl  e  intention  to  export  them  shall  be  given  by  the 
maker  to  the  said  commissioners,  or  to  some  officer  of  is- 
land revenue  authorized  to  receive  the  same,  at  the  chief 
office  in  London,  or  at  the  place  at  which  the  maker  shaU 
be  licensed,  specifying  the  quantity  of  packs  and  the  de- 
scription of  the  cards  to  be  exp  rte<%  the  ports  or  places 
from  and  to  which  respectively,  and  he  name  of  the  sh  p 
or  vessel  in  which  the  cards  are  to  be  exported ;  and  toe 
said  commissioners  or  officer  shall  issue  to  the  maker  a 
certificate,  iu  such  form  as  the  commissioners  shaU  ap- 
prove, authorizing  the  removal  and  exportation  of  i«* 
cards  in  conformity   with  the  notice,  aud  thereupon   tiu* 
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card*  may  be  removed  from  the  premises  of  the  maker* 
and  ehaU  be  deposited  on  board  the  said  ship  or  vessel 
within  a  certain  period  to  be  specified  in  the  certificate, 
not  exceeding  in  any  case  seven  days  from  the  date  thereof; 
and  If  the  said  cards  or  any  of  them  shall  be  found  at  any 
place  whatever  within  the  United  Kingdom  after  the  ex- 
piration of  such  period,  or  at  any  plaoe  other  than  the  port 
or  place  of  exportation,  or  in  transit  thereto,  before  the 
expiration  thereof,  or  at  any  place  and  at  any  time  not 
accompanied  by  such  certificate,  the  same  shall  be  for- 
feited, and  may  be  seixed  by  any  offioer  of  inland  revenue, 
and  disposed  of  as  by  this  act  is  provided  as  to  cards  for- 
feited :  Provided,  that  before  any  maker  of  cards  shall  be 
permitted  to  export  cards  not  enclosed  In  wrappers  under 
this  act,  he  shall  give  bond  to  her  Majesty  in  the  penalty 
of  five  hundred  pounds,  with  one  or  more  sureties  to  the 
satisfaction  of  the  commissioners,  conditioned  for  the  due 
exportation,  in  conformity  with  the  provisions  of  this  act, 
of  all  cards  which  he  shall  be  authorised  to  export,  which 
bond,  and  the  condition  thereof,  shall  be  in  such  form  and 
terms  as  the  commissioners  shall  require. 

38.  If  any  person  shall  make,  issue,  deliver,  assign, 
transfer,  or  negotiate  in  the  United  Kingdom,  any  bond, 
debenture,  or  other  security  by  this  act  chargeable  with 
stamp  duty,  or  shall  pay  any  interest  or  dividend  accrued 
doe  in  respect  of  any  such  instrument,  before  the  same 
shall  be  duly  stamped  for  denoting  the  said  duty,  he  shall 
forfeit  the  sum  of  twenty  pounds. 

39.  For  the  purposes  of  the  stamp  duties  on  probates  of 
wills  and  letters  of  administration,  debts  and  sums  of 
money  due  and  owing  from  persons  in  the  United  King- 
dom to  any  deceased  person  at  the  time  of  bis  death  on 
obligation  or  other  specialty,  shall  be  estate  and  elects  of 
the  deceased,  within  the  jurisdiction  of  her  Majesty's  Court 
of  Probate  in  England  or  Ireland,  as  the  oaae  may  be,  in 
which  the  same  would  be  if  they  were  debts  owing  to  the 
deceased  upon  simple  contract,  without  regard  to  the 
place  where  the  obligation  or  specialty  shall  be  at  the  time 
of  the  death  of  the  deceased. 

40.  The  stamp  duty  of  eight  pounds  now  payable  for  a 
vearlj  licence  to  be  taken  out  by  a  hawker,  pedlar,  and 
petty  chapman  in  Great  Britain,  to  travel  and  trade  with 
one  horse  only,  exceeding  in  height  thirteen  hands,  shall  | 
be  and  the  same  is  hereby  reduced  to  the  sum  of  four 
pounds;  and  any  licence  to  be  hereafter  taken  out  by  a 
hawker,  pedlar,  and  petty  chapman  in  Cheat  Britain  may 
be  granted  for  a  period  not  exceeding  six  months  on  pay- 
ment only  of  one- half  the  amount  payable  for  a  yearly 
icence  for  the  same  purpose :  Provided  that  any  such 
icence  shall  continue  in  force  until  and  upon  the  thirty- 
lrst  day  of  January  or  the  thirty-first  day  of  July,  as  the 
*ase  may  be,  next  following  the  date  thereof,  and  no 
onger. 

41.  All  penalties  imposed  by  this  act  relating  to  stamp 
luty  may  be  proceeded  for  and  recovered  for  the  use  of 
ler  Majesty  in  the  same  manner,  and  in  the  case  of  sum- 
nary  proceedings  with  the  like  power  of  appeal,  as  any  , 
penalty  may  be  proceeded  for  aud  recovered  under  any  act 
elating  to  the  excise  revenue. 

42.  The  sum  charged  as  the  annual  value  or  amount  of 
my  property,  profits,  or  gains  in  the  several  and  respec- 
ive  assessments  made  in  pursuance  of  the  act  passed  in 
he  twenty- fourth  year  of  her  Majesty *s  reign,  chapter 
wenty,  under  Schedules  (A.)  and  (B.)  respectively  of  the 
ct  passed  in  the  sixteenth  and  seventeenth  years  of  her 
dajesty's  reign,  chapter  thirty-four,  and  the  duty  charged 
a  respect  of  such  annual  value  or  amount  by  the  aaid  as- 
eaaments  for  the  year  ended  on  the  fifth  day  of  April  one 
housand  eight  hundred  and  sixty-two,  shall  (except  as  to 
ailwaya  and  otherwise  as  provided  by  the  acts  relating  to 
acorn*  tax)  be  taken  as  the  annual  value  or  amount  of 
uch  property,  profits,  or  gains,  and  as  tho  duty  payable  in 
espect  thereof  respectively  for  the  year  commencing  on 
he  sixth  day  of  April  one  thousand  eight  hundred  and 
ixty-two ;  and  the  respective  assessments  made  under  the 
aid  schedules  respectively  for  the  said  year  ended  on  the 
iftk  day  of  April  one  thousand  eight  hundred  and  sixty- 


two,  except  as  aforesaid,  shall,  for  the  purposes  of  this 
act,  be  deemed  and  taken  to  be  assessments  made  for  the 
year  commencing  on  the  sixth  day  of  April  one  thousand 
eight  hundred  and  sixty-two ;  and  the  commissioners  exe- 
cuting the  Income  Tax  Acts  shall,  for  each  place  within 
their  several  and  respective  districts,  cause  duplicates  of 
the  said  assessments  so  made  payable  for  the  said  last- 
mentioned  year  to  be  made  out  and  delivered,  together 
with  warrants  for  collecting  the  same,  and  in  England  the 
said  commissioners  shall  appoint  such  persons,  being  in- 
habitants of  the  place  to  which  the  duplicate  shall  relate, 
as  they  the  said  commissioners  shall  think  fit,  to  be  collec- 
tors of  the  duties  thereby  charged,  in  like  manner  as  if 
such  persons  had  been  presented  to  them  by  assessors  un- 
der the  acts  now  in  force ;  and  such  duties  shall  be  col- 
lected, levied,  and  paid  for  the  said  year  commencing  on 
the  sixth  day  of  April  one  thousand  eight  hundred  and 
sixty-two,  subject  nevertheless  to  be  increased  in  like  man- 
ner as  the  assessments  made  for  the  year  ended  on  the 
filth  day  of  April  one  thousand  eight  hundred  and  sixty- 
two,  and  subject  also  to  be  abated  or  discharged  at  the 
end  of  the  year  commencing  on  the  sixth  day  of  April  one 
thousand  eight  hundred  and  sixty-two,  for  any  cause  al- 
lowed by  the  said  acts :  Provided,  that  whenever  it  shall 
appear  that  any  property,  profits,  or  gains  chargeable  un- 
der this  act  have  not  been  charged  by  the  assessments 
made  for  the  year  ended  on  the  fifth  day  of  April  one 
thousand  eight  hundred  and  sixty-two,  such  property,  pro- 
fits, and  gains  shall  be  assessed  to  the  duties  granted  by 
this  act  under  the  provisions  of  the  said  several  acts  ap- 
plicable thereto. 

43.  '  And  whereas,  since  the  fifth  day  of  April  now 
last  past,  and  before  the  passing  of  this  act,  divers  divi- 
dends, annuities,  and  shares  of  annuities,  and  interest  on 
loans  and  on  bonds,  debentures,  and  other  securities  direc- 
ted by  the  acts  relating  to  the  income  tax  in  force  on  the 
said  last-mentioned  day  to  be  assessed  under  Schedules 
(C.)  and  (D.)  respectively  of  the  said  acts,  have  become 
due  and  payable,  and  by  reason  of  the  expiration  of  the 
said  acts  before  the  passing  of  this  act  have  not  been  as- 
sessed and  charged  with  the  said  tax ;  and  it  is  expedient 
to  provide  for  the  assessment  thereof  with  the  rates  and 
duties  of  income  tax  granted  by  this  act,  and  for  tho  col- 
lection of  the  sums  assessed  from  the  persons  respectively 
to  whom  such  dividends,  annuities,  shares,  and  interest 
have  been  paid,  or  who  are  entitled  thereto,  or  otherwise, 
as  herein-after  mentioned: '  Be  it  enacted,  that  all  persons 
respectively  intrusted  with  the  payment  of  any  such  divi- 
dends, annuities,  shares,  or  interest  as  aforesaid,  or  who 
have  paid  the  same,  either  as  agent  or  otherwise,  shall, 
within  one  calendar  month  next  after  the  passing  of  this 
act,  deliver  or  cause  to  be  delivered  to  the  commissioners 
for  special  purposes,  at  the  head  office  of  inland  revenue  at 
Somerset  Haute  in  the  City  of  Westminster,  an  account  in 
writing,  duly  authenticated  and  signed  by  such  persons 
respectively,  containing  a  description  of  all  such  dividends, 
annuities,  shares,  and  interest  intrusted  to  them  for  pay- 
ment, which  have  become  due  or  payable  since  the  fifth 
day  of  April  last,  and  also  a  true  and  perfect  account  of 
the  names  and  residences  of  the  several  persons  to  whom 
the  same  have  become  due  or  payable,  and  the  several  sums 
which  have  been  so  paid  to  them,  or  to  which  they  nave 
become  entitled  respectively,  specifying  in  such  account 
the  sums  (if  any)  deducted  or  retained  by  the  persons  in- 
trusted with  such  payment  as  aforesaid  in  respect  of  income 
tax,  to  become  chargeable  thereon  by  the  authority  of  Par- 
liament in  this  present  session,  and  the  said  commissioners 
for  special  purposes  shall  make  assessments  thereon  re- 
spectively, under  Schedules  (C  )  and  (D.)  respectively  of 
the  acts  relating  to  the  income  tax,  of  the  rates  and  duties 
of  income  tax  granted  by  this  act ;  that  is  to  say,  they  shall 
make  assessments  in  respect  of  so  much  of  such  dividends, 
annuities,  shares,  or  interest  as  may  not  have  been  actually 
paid  to  the  persons  entitled  thereto,  and  also  in  respect  qj 
so  much  thereof  as  shall  have  been  paid  to  such  persons, 
but  in  respect  whoreof  the  duty  chargeable  by  this  act 
shall  have  been  retained  as  aforesaid,  in  like  manner  as  if 
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view,  according  to  the  true  intent  and  meaning  of  (his  act, 
•uch  cards  shall  be  deemed  to  be  not  enclosed  in  a  wrap- 
per provided  by  the  said  commissioners  under  this  act ; 
and  suoh  maker,  and  also  any  other  person  selling  such 
cards,  shall  be  subject  and  liable  to  the  penalties  imposed 
by  this  act  for  selling  cards  not  enclosed  in  wrappers. 

30.  The  commissioners  of  inland  revenue,  or  any  of 
their  officers  authorized  by  them,  shall  grant  to  any  person 
who  shall  apply  for  it  a  licence  to  sell  cards  at  any  house 
to  be  specified  therein,  oo  payment  of  the  duty  for  the 
same ;  every  suoh  licence  shall  continue  in  force  from  the 
day  on  which  the  same  shall  be  granted  until  and  upon  the 
first  day  of  September  then  next  following,  and  no  louger. 

31.  If  any  person  shall  sell  or  offer  for  sale  any  cards 
without  having  a  licence  in  force  for  the  same  granted  un- 
der this  act  he  shall  forfeit  twenty  pounds ;  and  any  per- 
son who  shall  sell  cards  at  any  house  or  place  not  speci- 
fied in  a  licence  granted  to  him  shall  be  deemed  to  be  a 
person  selling  cards  without  having  a  licence;  and  any 
person  who  shall  be  found  hawking  or  carrying  about  for 
sale  any  cards,  whether  enclosed  in  a  stamped  wrapper  or 
not,  and  who  shall  sell  the  same  or  offer  the  same  for  sale 
at  any  place  for  which  he  shall  have  no  licence,  may  be 
apprehended  by  any  constable  or  officer  of  inland  revenue, 
and  taken  before  any  justice  of  the  peace,  who  shall  hear 
and  determine  the  matter,  and  if  upon  conviction  of  such 
offence  the  offender  shall  not  immediately  pay  the  penalty 
in  which  he  shall  be  convicted,  he  shall  be  committed  to 
prison  for  any  period  not  exceeding  three  months  nor  less 
than  one  month,  unless  the  penalty  shall  be  sooner  paid; 
and  all  cards  which  he  shall  be  found  trading  with  or  car- 
rying about  shall  be  forfeited,  and  delivered  up  to  the 
oommissioners  to  be  dealt  with  as  cards  forfeited  under 
this  act. 

32.  If  any  maker  of  cards  shall  remove  or  send  or  deli- 
ver out  any  cards  from  his  house  or  premises,  or  the  house 
or  place  in  which  they  were  made  or  completed  (except 
for  exportation  as  allowed  by  this  act),  the  same  not  being 
in  packs  enclosed  in  wrappers  in  manner  aforesaid,  or  if 
any  person,  whether  a  maker  of  cards  or  not,  and  whether 
licensed  or  not,  shall  sell  any  cards,  not  being  a  pack  of 
cards  enclosed  in  a  wrapper  as  by  this  act  is  required,  he 
shall  forfeit,  if  he  be  a  maker  of  cards,  the  sum  of  one 
hundred  pounds,  and  if  he  be  not  a  maker  of  cards,  the 
sum  of  twenty  pounds ;  and  moreover,  for  every  pack  of 
cards  which  any  such  person  shall  sell  or  send  or  deliver 
out  not  enclosed  in  a  wrapper  as  aforesaid,  he  shall  forfeit 
the  further  sum  of  five  pounds ;  and  all  cards  found  in  any 
house  or  place  whatever  (except  on  the  premises  of  a 
licensed  maker  specified  in  his  licence)  which  shall  be  kept 
or  intended  for  sale,  or  which  shall  be  found  on  the  pre- 
mises or  in  the  possession  of  any  person  who  shall  sell 
cards,  and  which  shall  not  be  in  separate  packs  enclosed  in 
wrappers  as  aforesaid,  shall  be  forfeited;  and  the  same, 
and  also  all  wrappers  found  in  any  house  or  place  whatso- 
ever which  shall  have  been  used  for  enclosing  cards,  and 
removed  or  got  off  therefrom,  may  be  taken  and  carried 
away  by  any  officer  of  inland  revenue,  and  be  destroyed 
or  otherwise  disposed  of  as  the  commissioners  shall  direct ; 
and  for  the  purposes  of  such  seizure  it  shall  be  iawful  for 
aiy  such  officer,  under  the  authority  of  a  warrant  for  that 
purposu  specially  granted  by  any  two  of  the  commissioners 
or  any  justice  of  the  peace,  to  enter  in  the  day-time  any 
house  or  place  in  which  there  shall  be  reason  to  suspect 
that  an>  cards  not  enclosed  in  stamped  wrappers,  or  any 
wrappers  that  have  been  used  as  aforesaid,  are  deposited 
or  kept,  and  to  search  for  the  same ;  and  if  necessary,  such 
officer  may  break  open  the  door  of  any  room  or  closet,  or 
any  box,  trunk,  or  case  in  which  any  such  cards  or  wrap- 
pers are  suspected  to  be  contained ;  and  all  cards  so  found 
shall  be  deemed  to  be  kept  and  intended  for  sale,  unless 
the  contrary  shall  be  proved. 

83.  Upon  the  wrapper  of  every  pack  of  cards  sold  or 
sent  or  delivered  out  by  any  maker  of  cards  there  shall  be 
printed  his  name  and  the  place  at  which  he  shall  be  licensed 
to  sell  cards  in  mauner  to  be  approved  by  the  said  com- 
missioners, bur,  except  as  is  pro? ided  by  the  next  succeed- 


ing section,  no  cards  shall  be  sold  or  sent  or  delivered  out 
by  any  maker  the  stamp  upon  the  wrapper  of  which  shall 
be  cancelled  or  defaced,  or  in  any  way  damaged  or  injured ; 
and  for  every  pack  of  cards  sold  or  sent  or  delivered  out 
by  any  maker  of  cards,  on  the  wrapper  of  which  shall  not 
be  printed  as  hereby  required  such  name  and  place,  or,  ex- 
cept as  aforesaid,  the  stamp  on  which  wrapper  shall  be 
cancelled  or  in  any  way  defaced,  damaged,  or  injured,  he 
shall  forfeit  the  sum  of  five  pounds ;  aod  cards  enclosed  in 
a  wrapper  having  thr  name  of  a  maker  thereon,  or  other- 
wise purporting  to  be  made  by  him,  shall  be  deemed  to 
have  been  made  by  him,  unless  the  contrary  shall  appear. 

34.  Every  person  who  shall  sell  cards,  other  than  a 
maker  of  or  dealer  in  cards  selling  by  wholesale  to  persons 
who  buy  to  sell  again,  shell,  before  he  shall  deliver  or  send 
out  a  pack  of  cards  on  tr  e  sale  thereof,  cancel  the  stamp 
on  the  wrapper  denoting  the  duty  by  this  act  charged  on 
a  pack  of  cards  by  writing  or  impressing  in  ink  his  name 
upon  such  stamp,  or  in  default  thereof  he  shall  forfeit  the 
sum  of  live  pounds, 

35.  If  any  person  shall  remove  or  get  off  or  aid  or  as- 
sist in  removing  or  getting  off  from  any  pack  of  cards  any 
wrapper  which  shall  have  been  used  for  enclosing  the  same, 
with  intent  that  such  wrapper  shall  be  again  used  for  en- 
closing any  other  cards ;  or  shall  use  any  wrapper  so  re- 
moved or  got  off  for  enclosing  any  such  other  cards ;  or 
shall  sell  or  utter  any  such  last- mentioned  wrapper,  or  any 
cards  enclosed  therein,  knowing  the  said  wrapper  to  have 
been  so  removed  or  got  off  as  aforesaid ;  or  shall  know- 
ingly have  in  his  possession  or  on  his  premises  any  wrap- 
per which  shall  have  been  so  removed  or  got  off,  with  in- 
tent that  the  same  might  be  used  for  enclosing  other  cards ; 
or  shall  be  guilty  of  any  fraudulent  act,  contrivance,  or 
device  whatever  relating  to  the  duty  by  this  act  charge- 
able in  respect  of  cards,  he  shall  forfeit  the  sum  of  twenty 
pounds ;  and  it  shall  be  lawful  for  the  said  commissioners 
to  refuse  to  grant  licence  to  sell  cards  to  any  person  who 
shall  have  been  convicted  of  any  such  offence. 

36.  Provided,  that  cards  in  packs,  each  pack  containing 
an  ace  of  spades  duly  stamped  under  the  said  act  of  the 
ninth  year  of  King  George  the  Fourth,  and  also  cards  duly 
imported,  enclosed  in  wrappers  according  to  the  act  of  the 
sixteenth  and  seventeenth  years  of  her  present  Majesty, 
chapter  one  hundred  and  seven,  may  lawfully  be  sold  as  if 
this  act  had  not  been  made ;  and  provided  that  it  shall  be 
iawful  for  any  person  possessed  of  cards  previously  sold 
and  opened,  used  and  played  with,  to  sell  the  same  to  any 
licensed  maker  of  cards  without  having  a  licence  for  selling 
cards,  and  without  such  cards  being  enclosed  in  a  wrap- 
per provided  under  this  act ;  and  if  any  such  cards  shall 
be  afterwards  sold  or  sent  or  delivered  out  by  the  said 
maker,  they  shall  be  subject  to  all  the  provisions  of  this 
act,  and  for  the  purposes  of  this  act  such  maker  shall  be 
deemed  to  be  the  maker  of  such  cards ;  and  provided  that 
this  act  shall  not  extend  to  charge  with  stamp  duty  bona 
fide  toy  cards  not  exceeding  in  length  one  inch  and  three 
quarters,  or  in  width  one  inch  and  a  quarter. 

37.  Provided  also,  that  any  licensed  maker  of  cards 
who  shall  have  given  security  as  herein-after  required  may 
export  cards,  made  by  him  on  the  premises  specified  in  his 
licence,  to  the  Isle  of  Man  or  to  foreign  parts  without 
being  enclosed  in  wrappers  provided  under  this  act,  under 
the  conditions  and  provisions  herein  after  mentioned ;  that 
is  to  say  before  any  cards  intended  for  exportation  sha  I 
be  removed  from  the  premises  of  the  licensed  maker,  no- 
tice of  tl  e  intention  to  export  them  shall  be  given  by  the 
maker  to  the  said  commissioners,  or  to  some  officer  of  in- 
land revenue  authorized  to  receive  the  same,  at  the  chief 
office  i"  London,  or  at  the  place  at  which  the  maker  shall 
be  licensed,  specifying  the  quantity  of  packs  and  the  de- 
scription of  the  cards  to  be  exp  rte<%  the  ports  or  places 
from  aod  to  which  respectively,  and  he  name  of  the  sh  p 
or  vessel  in  which  the  cards  are  to  be  exported ;  and  the 
said  commissioners  or  officer  shall  issue  to  the  maker  a 
certificate,  in  such  form  as  the  commissioners  shall  ap- 
prove, authorizing  the  removal  and  exportation  of  the 
cards  in  conformity   with  the  notice,  and  thereupon  the 
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cards  may  be  removed  from  the  premises  of  the  maker* 
and  shall  be  deposited  on  board  the  said  ship  or  vessel 
within  a  certain  period  to  be  specified  in  the  certificate, 
not  exceeding  in  any  ease  seven  days  from  the  date  thereof; 
and  if  the  said  cards  or  any  of  sham  shall  be  found  at  any 
place  whatever  within  the  United  Kingdom  after  the  ex- 
piration of  such  period,  or  at  any  place  other  than  the  port 
or  place  of  exportation,  or  in  transit  thereto,  before  the 
eipiration  thereof,  or  at  any  place  and  at  any  time  not 
accompanied  by  each  certificate,  the  same  shall  be  for- 
feited, and  may  be  seised  by  any  officer  of  inland  revenue, 
and  disposed  of  as  by  this  act  is  provided  as  to  cards  for- 
feited :  Provided,  that  before  any  maker  of  cards  shall  be 
permitted  to  export  cards  not  enclosed  In  wrappers  under 
this  act,  he  shall  give  bond  to  her  Majesty  in  the  penalty 
of  five  hundred  pounds,  with  one  or  more  sureties  to  the 
satisfaction  of  the  commissioners,  conditioned  for  the  due 
exportation,  in  conformity  with  the  provisions  of  this  act, 
of  all  cards  which  he  shall  be  authorised  to  export,  which 
bond,  and  the  condition  thereof,  shall  be  in  suoh  form  and 
terms  as  the  commissioners  shall  require. 

88.  If  any  person  shall  make,  issue,  deliver,  assign, 
transfer,  or  negotiate  in  the  United  Kingdom,  any  bond, 
debenture,  or  other  security  by  this  act  chargeable  with 
stamp  duty,  or  shall  pay  any  interest  or  dividend  accrued 
due  in  respect  of  any  such  instrument,  before  the  same 
•hall  be  duly  stamped  for  denoting  the  said  duty,  he  shall 
forfeit  the  sum  of  twenty  pounds. 

39.  For  the  purposes  of  the  stamp  duties  on  probates  of 
wills  and  letters  of  administration,  debts  and  sums  of 
money  due  and  owing  from  persons  in  the  United  King- 
dom to  any  deceased  person  at  the  time  of  his  death  on 
obligation  or  other  specialty,  shall  be  estate  and  effects  of 
the  deceased,  within  the  jurisdiction  of  her  Majesty's  Court 
of  Probate  in  England  or  Ireland,  as  the  case  may  be,  in 
which  the  same  would  be  if  they  were  debts  owing  to  the 
deceased  upon  simple,  contract,  without  regard  to  the 
place  where  the  obligation  or  specialty  shall  be  at  the  time 
of  the  death  of  the  deceased. 

40.  The  stamp  duty  of  eight  pounds  now  payable  for  a 
yearly  licence  to  be  taken  out  by  a  hawker,  pedlar,  and 
petty  chapman  in  Great  Britain,  to  travel  and  trade  with 
one  horse  only,  exceeding  in  height  thirteen  hands,  shall 
be  and  the  same  Is  hereby  reduced  to  the  sum  of  four  ' 
pounds ;  and  any  licence  to  be  hereafter  taken  out  by  a 
hawker,  pedlar,  and  petty  chapman  in  Cheat  Britain  may 
be  granted  for  a  period  not  exceeding  six  months  on  pay- 
ment only  of  one- half  the  amount  payable  for  a  yearly 
licence  for  the  same  purpose :  Provided  that  any  such 
licence  shall  continue  in  force  until  and  upon  the  thirty- 
first  day  of  January  or  the  thirty-first  day  of  July,  as  the 
case  may  be,  next  following  the  date  thereof,  and  no 
longer. 

41.  All  penalties  imposed  by  this  act  relating  to  stamp 
doty  may  be  proceeded  for  and  recovered  for  the  use  of 
ber  Majesty  in  the  same  manner,  and  in  tho  case  of  sum-  ( 
mary  proceedings  with  the  like  power  of  appeal,  as  any 
penalty  may  be  proceeded  for  aud  recovered  under  any  act 
relating  to  the  excise  revenue. 

42.  The  sum  charged  as  the  annual  value  or  amount  of 
any  property,  profits,  or  gains  iu  the  several  and  respec- 
tive assessments  made  in  pursuance  of  the  act  passed  in 
the  twenty.fourth  year  of  her  Majesty's  reign,  chapter 
twenty,  under  Schedules  (A.)  and  (B.)  respectively  of  the 
act  passed  in  the  sixteenth  and  seventeenth  years  of  her 
Majesty's  reign,  chapter  thirty-four,  and  the  duty  charged 
in  respect  of  such  annual  value  or  amount  by  the  said  as- 
sessments for  the  year  ended  on  the  fifth  day  of  April  one 
thousand  eight  hundred  and  sixty-two,  shall  (except  as  to 
railways  and  otherwise  as  provided  by  the  acts  relating  to 
income  tax)  be  taken  aa  the  annual  value  or  amount  of 
such  property,  profits,  or  gains,  and  as  tho  duty  payable  in 
respect  thereof  respectively  for  the  year  commencing  on 
the  sixth  day  of  April  one*  thousand  eight  hundred  and 
sixty-two ;  and  the  respective  assessments  made  under  the 
said  schedules  respectively  for  the  said  year  ended  on  the 
fifth  day  of  April  one  thousand  eight  hundred  and  sixty- 


two,  except  as  aforesaid,  shall,  for  the  purposes  of  this 
act,  be  deemed  and  taken  to  be  assessments  made  for  the 
year  commencing  on  the  sixth  day  of  April  one  thousand 
eight  hundred  and  sixty-two ;  and  the  commissioners  exe- 
cuting the  Income  Tax  Acts  shall,  for  each  place  within 
their  several  and  respective  districts,  cause  duplicates  of 
the  said  assessments  so  made  payable  for  the  said  last- 
mentioned  year  to  be  made  out  and  delivered,  together 
with  warrants  for  collecting  the  same,  and  in  England  the 
said  commissioners  shall  appoint  auch  persons,  being  in- 
habitants of  the  place  to  which  the  duplicate  shall  relate, 
as  they  the  said  commissioners  shall  think  fit,  to  be  collec- 
tors of  the  duties  thereby  charged,  in  like  manner  as  if 
such  persons  had  been  presented  to  them  by  assessors  un- 
der the  acts  now  in  force ;  and  such  duties  shall  be  col- 
lected, levied,  and  paid  for  the  said  year  commencing  on 
the  sixth  day  of  April  one  thousand  eight  hundred  and 
sixty-two,  subject  nevertheless  to  be  increased  in  like  man- 
ner mm  the  assessments  made  for  the  year  ended  on  the 
fifth  day  of  April  one  thousand  eight  hundred  and  sixty- 
two,  and  subject  also  to  be  abated  or  discharged  at  the 
end  of  the  year  commencing  on  the  sixth  day  of  April  one 
thousand  eight  hundred  and  sixty-two,  for  any  cause  al- 
lowed by  tho  said  acta :  Provided,  that  whenever  it  shall 
appear  that  any  property,  profits,  or  gains  chargeable  un- 
der this  act  have  not  been  charged  by  the  assessments 
made  for  the  year  ended  on  the  fifth  day  of  April  one 
thousand  eight  hundred  and  sixty-two,  such  property,  pro- 
fits, and  gains  shall  be  assessed  to  the  duties  granted  by 
this  act  under  the  provisions  of  the  said  several  acts  ap- 
plicable thereto. 

43.  '  And  whereas,  since  the  fifth  day  of  AprU  now 
last  past,  and  before  the  passing  of  this  act,  divers  divi- 
dends, annuities,  and  shares  of  annuities,  and  interest  on 
loans  and  on  bonds,  debentures,  and  other  securities  direc- 
ted by  the  acts  relating  to  the  income  tax  in  force  on  the 
said  last-mentioned  day  to  be  assessed  under  Schedules 
(C.)  and  (D.)  respectively  of  the  said  acta,  have  become 
due  and  payable,  and  by  reason  of  the  expiration  of  the 
said  acts  before  the  passing  of  this  act  have  not  been  as- 
sessed and  charged  with  the  said  tax ;  and  it  is  expedient 
to  provide  for  the  asaessment  thereof  with  the  rates  and 
duties  of  income  lax  granted  by  this  act,  and  for  the  col- 
lection of  the  sums  assessed  from  the  persons  respectively 
to  whom  such  dividends,  annuities,  shares,  and  interest 
have  been  paid,  or  who  are  entitled  thereto,  or  otherwise, 
aa  herein-after  mentioned: '  Be  it  enacted,  that  all  persona 
respectively  intrusted  with  the  payment  of  any  such  divi- 
dends, annuities,  shares,  or  interest  as  aforesaid,  or  who 
have  paid  the  same,  either  as  agent  or  otherwise,  shall, 
within  one  calendar  month  next  after  the  passing  of  this 
act,  deliver  or  cause  to  be  delivered  to  the  commissioners 
for  special  purposes,  at  the  head  office  of  inland  revenue  at 
Somerset  Boute  in  the  City  of  Wettmintter,  an  account  in 
writing,  duly  authenticated  and  signed  by  such  persona 
respectively,  containing  a  description  of  all  such  dividends, 
annuities,  snares,  and  intereet  intrusted  to  them  for  pay- 
ment, which  have  become  due  or  payable  since  the  fifth 
day  of  April  last,  and  also  a  true  and  perfect  account  of 
the  names  and  residences  of  the  several  persons  to  whom 
the  same  have  become  due  or  payable,  and  the  several  sums 
which  have  been  so  paid  to  them,  or  to  which  thoy  nave 
become  entitled  respectively,  specifying  in  suoh  aooount 
the  sums  (if  any)  deducted  or  retained  by  the  persons  in- 
trusted with  such  payment  aa  aforesaid  in  respect  of  income 
tax,  to  become  chargeable  thereon  by  the  authority  of  Par- 
liament in  this  present  session,  and  the  said  commiaaioners 
for  special  purposes  shall  make  assessments  thereon  re- 
spectively, under  Schedules  (C  )  and  (D.)  respectively  of 
the  acta  relating  to  the  income  tax,  of  the  rates  and  duties 
of  income  tax  granted  by  this  act ;  that  is  to  say,  they  shall 
make  assessments  in  respect  of  so  much  of  such  dividends, 
annuities,  shares,  or  interest  as  may  not  have  been  actually 
paid  to  the  persons  entitled  thereto,  and  also  in  respect  oj 
so  much  thereof  as  shall  have  been  paid  to  such  persons, 
but  in  respect  whereof  the  duty  chargeable  by  this  act 
shall  have  been  retained  as  aforesaid,  in  like  manner  as  if 


14 


APPENDIX-STA  TPTE9  25  ft  86  VICTORIA. 


this  act  had  been  in  force  on  the  sixth  day  of  April  one 
thousand  eight  hundred  and  sixty-two,  and  the  duty  so  as- 
sessed shall  be  paid  into  the  Bank  of  England  in  manner 
directed  by  the  said  acts  in  such  cases ;  and  in  respect  of 
so  much  of  the  said  dividends,  annuities,  shares,  or  interest 
as  shall  hare  been  paid  to  the  persons  entitled  thereto,  the 
duty  whereon  shall  not  have  been  deducted,  they  shall 
make  assessments  on  such  persons,  and  the  duty  so  as- 
sessed  as  last  aforesaid  shall  be  paid  to  the  receiver-gene- 
ral of  inland  revenue  by  the  several  persons  who  shall  have 
received  or  are  entitled  to  such  dividends,  annuities,  shares, 
and  interest  respectively ;  and  in  default  of  such  payment 
the  sums  so  assessed  shall  be  recoverable  from  the  said 
last-mentioned  persons,  and  shall  be  collected  and  levied  in 
like  mannner  as  any  other  assessments  made  by  the  said 
commissioners  are  or  may  be  by  law  directed  or  authorized 
to  be  recovered,  collected,  or  levied:  Provided  always, 
that  if  any  sum  so  assessed  shall  not  be  so  paid,  recovered, 
or  collected  by  or  from  any  person  chargeable  therewith, 
and  such  person  shall  at  any  time  hereafter  become  enti- 
tled to  any  further  payment  of  the  like  dividends,  annui- 
ties, shares,  or  interest,  the  person  intrusted  with  the  pay- 
ment  thereof  as  aforesaid  shall,  on  notice  and  requisition 
from  the  said  commissioners  in  that  behalf,  deduct  and  re- 
tain from  and  out  of  such  further  payment  any  such  sum 
assessed  and  remaining  unpaid  as  aforesaid,  as  well  as  any 
further  assessment  chargeable  in  respect  of  such  further 
payment  of  the  said  dividends,  shares,  annuities,  or  inte- 
rest; and  the  person  deducting  and  retaining  any  such  sum 
of  money  assessed  as  aforesaid  shall  pay  the  same  into  the 
Bank  of  England  to  the  account  of  the  said  receiver  gene- 
ral in  like  manner  as  he  is  by  any  act  relating  to  the  in- 
come tax  required  or  directed  to  pay  over  any  other  sums 
of  money  deducted  or  retained  by  him  for  income  tax ;  and 
if  any  person  intrusted  with  the  payment  of,  or  who  hath 
paid;  any  such  dividends,  annuities,  shares,  or  interest  as 
aforesaid,  either  as  agent  or  otherwise,  shall  neglect  or  re- 
fuse to  do  any  act  hereby  required  or  directed  to  be  done 
or  performed  by  him,  he  shall  forfeit  the  sum  of  one  hun- 
dred pounds. 

44.  No  assessors  shall  be  appointed  for  the  duties  pay- 
able under  the  Schedules  (A.)  and  (B.)  of  the  said  act 
passed  in  the  sixteenth  and  seventeenth  years  of  her  Ma- 
jesty's reign,  chapter  thirty-four :  Provided  that  the  in- 
spectors or  surveyors  of  taxes  shall  act  as  assessors  in  re- 
spect of  such  duties  whenever  it  shall  be  necessary ;  and 
as  regards  the  duties  which  shall  be  collected  under  the 
said  Schedules  (A.)  and  (B.)  in  lieu  of  the  poundage 
granted  by  the  one  hundred  and  eighty-third  section  of  the 
act  of  the  fifth  and  sixth  years  of  her  Majesty,  chapter 
thirty-five,  to  be  divided  between  the  assessors  and  collec- 
tors, there  shall  be  paid  a  poundage  of  three  halfpence  to 
the  collectors. 

45.  '  And  whereas,  owing  to  the  increase  of  population 
and  in  the  value  of  property  in  divers  parishes  and  places 
in  England,  it  is  necessary  for  the  due  and  proper  collec- 
tion of  the  Income  tax  and  assessed  taxes  respectively  that 
more  than  two  collectors  of  the  said  respective  taxes  should 
be  appointed  for  each  of  such  parishes  or  places : '  Be  it 
enacted,  that  it  shall  be  lawful  for  the  commissioners  exe- 
cuting the  acts  relating  to  the  said  respective  taxes  in 
their  respective  districts,  and  they  are  hereby  authorized 
and  required,  to  appoint  such  number  of  persons  to  be  col- 
lectors of  the  several  and  respective  taxes  or  any  of  them  in 
each  such  parish  or  place  as  the  said  commissioners  may 
deem  necessary  for  the  due  and  proper  collection  of  the 
said  taxes  respectively,  and  all  such  collectors  shall  have 
the  same  powers  and  authorities,  and  shall  be  subject  to 
the  like  rules*  regulations,  and  penalties,  as  any  collectors 
appointed  under  the  provisions  of  the  acts  now  in  force. 

SCHEDULES. 
SCHEDULE  (A.) 
Containing  the  Rates  and  Duties  of  Customs  granted, 
and  the  Drawbacks  allowed  on  the  following  Arti- 
cles, by  this  Act. 
The  duties  of  customs  now  charged  on  the  articles  next 


5 


18     4 


mentioned  shaU  continue  to  be  levied  and  charged,  oo  and 
after  the  first  day  of  July  one  thousand  eight  hundred  and 
sixty-two  until  the  first  day  of  July  one  thousand  eight 
hundred  and  sixty-three,  on  importation  into  Great  Bri- 
tain and  Ireland;  that  is  to  say, 

Jt 
Tea  (without  any  allowance  for  draft)  the  lb.  0 
Suoab,  and  articles  composed  thereof,  or 
sweetened  therewith;  viz.: — 
Candy,  brown  or  white,  refined  sugar,  or 
sugar  rendered  by  any  process  equal  in 
quality  thereto         .  •     the  cwt.  0 

White  clayed  sugar,  or  sugar  rendered  by 
any  process  equal  in  quality  to  white 
clayed,  not  being  refined  or  equal  in 
quality  to  refined     .  •     the  cwt.  0  16     0 

Yellow  muscovado  and  brown  clayed  su- 
gar, or  sugar  rendered  by  any  process 
equal  in  quality  to  yellow  muscovado  or 
brown  clayed,  and  not  equal  to  white 
clayed  .  .  -    *e  cwt.  0  13  10 

Brown  muscovado  or  any  other  sugar,  not 
being  equal  in  quality  to  yellow  musco- 
vado or  brown  clayed  sugar      the  cwt 
Cane  juice 


the  cwt. 
the  cwt. 


19      8 

lO      4 

5     0 


each     > 
the  lb.  $ 


0     0     2 


£    a.    d. 


Molasses 
Almonds,  paste  of  *  » " 

Cherries,  dried    .  • 

Comfits,  dry 
Confectionery 
Ginger,  preserved 
Marmalade 

Plums,  preserved  in  sugar 
Succades,  including  all  fruits  and 
vegetables  preserved  in  sugar, 
not  otherwise  enumerated 
The  following  drawbacks  on  the  several  descriptions  of 
renued  sugar  herein-after  mentioned  shall  continue  to  be 
allowed  on  and  after  the  first  day  of  July  one  thousand 
eight  hundred  and  sixty-two  until  the  first  day  of  July  one 
thousand  eight  hundred  and  sixty-three,  on  exportation 
from  Great  Britain  and  Ireland  to  foreign  parts,  or  on  re- 
moval to  the  Isle  of  Man  for  consumption  therein,  or  on 
deposit  thereof  in  any  approved  warehouse,  upon  such  terms 
and  subject  to  such  regulations  as  the  commissioners  of 
customs  may  direct,  for  delivery  from  such  warehouse,  as 
ship's  stores  only,  or  for  the  purpose  of  sweetening  British 
spirits  in  bond ;  that  is  to  say, 

Upon  refined  sugar,  in  loaf,  complete  or 
whole,  or  lumps  duly  refined,  having  been 
perfectly  clarified  and  thoroughly  dried  in 
the  stove,  and  being  of  an  uniform  white- 
ness throughout,  or  sugar  candy,  or  su- 
gar refined  by  the  centrifugal  machine, 
or  by  any  other  process,  and  not  in  any 
way  inferior  to  the  export  standard  No.  S 
approved  by  the  lords  of  the  treasury 
for  every  cwt. 
Upon  such  refined  sugar  already  described, 
if  pounded,  crushed,  or  broken  in  a  ware- 
house approved  by  the  commissioners  of 
customs,  such  sugar  having  been  there 
first  inspected  by  the  officers  of  customs 
in  lumps  or  loaves  as  if  for  immediate 
shipment,  and  then  packed  for  exporta- 
tion in  the  presence  of  such  officers,  and 
at  the  expense  of  the  exporters 

for  every  cwt 
Upon  refined  sugar  unstoved,  pounded, 
crushed,  or  broken,  and  not  in  any  way 
inferior  to  the  export  standard  sample 
No.  1  approved  by  the  lords  of  the  trea- 
sury, and  which  shall  not  .contain  more 
than  5  per  centum  moisture  over  and 
above  what  the  same  would  contain, 
if  thoroughly  dried  in  the  Move 

for  every  cwt. 


0  17     2 


0  17     2 


0  16     4 
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Upon  bastard  or  refined  sugar,  uostoved, 
broken  in  pieces,  or  being  ground,  pow- 
dered, or  crushed,  not  in  any  way  inferior 
to  the  export  standard  sample  No.  2,  ap- 
proved by  the  lords  of  the  treasury 

for  every  cwt,     0  15     1 
Upon  bastard  or  refined  sugar  being  infe- 
rior in  quality  to  the'  said  export  standard 
sample  No,  S    .  ;    for  every  owt     0  18    8 

In  lieu  of  the  duties  of  customs  now  charged  on  the  ar- 
ticles under-mentioned,  the  following  duties  of  customs 
shall  be  charged  thereon,  on  importation  into  Great  Bri- 
tain and  Ireland  on  and  after  the  fourth  day  of  April  one 
thousand  eight  hundred  and  sixty-two : 


. 

Confining  tea  than  the  tbVjf  imported 

verified I  by  8ykee>   Hydro,  and  obtain, 
meter,  vis.:                           ine  lea  then 

90  Degree*.  1   48  Degree*. 

49  Degree*. 

Wine,  Red— the  Gallon 
Ditto,  White        „ 
Lees  of  such  Wine  „ 

S.   d. 

1    0 
1     0 

1     0 

s.  at 
2    6 
2    6 
2     6 

J.    d. 

a   6 

2     * 
2     6 

And  for  every  degree  of  strength  beyond  the  highest  above 
specified,  an  additional  duty  of  threepence  per  gallon. 

No  more  than  ten  per  cent,  of  proof  spirit  shall  be  used 
in  the  fortifying  of  any  wine  in  bond;  nor  shall  any  wine 
be  fortified  in  bond  to  a  greater  degree  of  strength  than 
forty  per  cent,  of  such  proof  spirit. 

In  lieu  of  the  duties  of  customs  now  charged  on  the 
articles  under-mentioned,  the  following  duties  of  customs 
shall  be  charged  thereon  on  importation  into  Great  Britain 
and  Ireland,  from  and  after  the  first  day  of  September  one 
thousand  eight  hundred  and  sixty. two,  vis  :— 

Card?,  via. :  £    §.  d. 

Playing  cards,  the  dosen  packs  .036 

SCHEDULE  B 
Containing  the  Duties  and  Dbawback  of  Excise  granted 

and  allowed  respectively  by  this  Act. 
Duties  on  licences  to  brewers  of  beer  for  sale,  to  be  taken 
out  on  and  after  the  eleventh  day  of  October  one 
thousand  eight  hundred  and  sixty-two. 
For  and  upon  every  licence  to  be  taken  out 

yearly  by  any  brewer  of  beer  for  sale —  £  ».  d. 
If  the  quantity  of  beer  brewed  by  such 
brewer  within  the  year  ending  the 
tenthejay  of  October  next  preceding 
the  taking  out  of  such  licence,  shall 
not  exceed  twenty  barrels,  the  duty  of  0  12  6 
And  If  the  same  shall  exceed  twenty  bar- 
rels and  not  exceed  fifty  barrels,  the 
duty  of  •  •  •  •     1     7     6 

And  if  the  same  shall  exceed  fifty  barrels    2    0    0 
And  if  the  same  shall  exceed  one  hundred 
barrels  and  shall  not  exceed  one  thou- 
sand barrels  then  for  every  fifty  bar- 
rels, and  for  any  fractional  part  or  num. 
ber  of  an  entire  quantity  of  fifty  bar  • 
rels,  over  and  above  the  first  one  hun- 
dred barrels,  the  additional  duty  of    .    0  15    0 
And  if  the  same  shall  exceed  one  thou- 
sand barrels,  and  shall  not  exceed  fifty 
thousand  barrels,  then  in  addition  to 
the  duty  chargeable  in  respect  of  one 
thousand  barrels,  there  shall  be  charged 
for  every  fifty  barrels,  and  for  any 
fractional  part  or  number  of  an  entire 
quantity  of  fifty    barrels,  over    and 
above  one  thousand  barrels,  the  fur- 
ther duty  of  .  .  .OHO 
And  if  the  same  shall  exceed  fifty  thou- 
sand barrels,  then  in  additlen  to  the 
duty  chargeable  in    respect  of  fifty 
thousand  barrets.there  shall  be  charged 
for  every  fifty  barrels,  and  for  any 


fractional  part  or  number  of  an  entire 
quantity  of  fifty  barrels  over  and  above 
fifty  thou  land  barrels,  the  ^further 
duty  of  .  .  .  •     0  12    6 

And  for  and  upon  every  licence  to  be  ta- 
ken out  by  any  person  who  shall  first 
become  a  brewer  of  beer  for  sale,  the 
duty  of  .  .  .     0  12    6 

And  there  shall  be  charged  tfpon  and  payable  by  the 

said  last- mentioned  person  in  respect  of  such  licence 

such  further  additional  sum  as,  with  the  said  duty 

of  twelve  shillings  and  sixpence,  shall  amount  to  the 

duty  chargeable  on  a  licence  in  respect  of  the  like 

number  of  barrels  of  beer  brewed  by  him  during  the 

existence  of  the  licence  granted  to  him ;    and  the 

said  additional  charge  shall  be  paid  within  ten  days 

next  after  the  expiration  of  the  said  licence. 

The  duties  aforesaid  to  be  in  lieu  of  the  duties  now 

chargeable  on  licences  to  be  taken  out  by  brewers  of  beer 

for  sale. 

On  a  victualler's  occasional  licence;  that  is 
to  say, 

For  and  upon  every  occasional  licence  to 
be  granted  to  any  person  who  shall  be 
duly  authorised  to  keep  a  common  inn, 
alehouse,  or  victualling  house,  and 
licensed  to  sell  therein  beer,  spirits, 
wine,  or  tobacco,  to  sell  the  like  arti- 
cles for  which  he  shall  be  so  licensed 
at  any  such  other  place,  and  for  and 
during  such  space  or  period  of  time 
not  exceeding  three  days  as  shall  be 
specified  in  such  occasional  licence,  the 
sum  of  .  .  ..050 

Drawback  on  beer  exported ;  that  is  to  say, 

For  and  in  respect  of  every  barrel  of 
thirty-six  gallons,  and  so  in  proportion 
for  any  greater  quantity  of  beer  brewed 
or  made  by  any  entered  or  licensed 
brewer  of  beer  for  ssle  in  the  United 
Kingdom,  which,  on  or  after  the 
eleventh  day  of  October  one  thousand 
eight  hundred  and  sixty-two  shall  be 
exported  to  foreign  parts  as  merchan- 
dise, the  sum  of  threepence,  in  addition 
to  any  drawback  now  payable  by  law 
on  beer  exported. 

SCHEDULE  (C.) 
Containing  the  Stamp  Duties  imposed  by  this  Act. 
For  and  in  respect  of  every  pack  of  playing 
cards  made  fit  for  sale  or  use  in  the 
United  Kingdom,  the  duty  of 
For  and  upon  every  licence  to  be  taken  out 
annually  by  any  person  who  shall  sell 
playing  cards  in  the  United  Kingdom, 
Xf  he  be  a  maker  of  playing  cards, 
the  duty  of  .  •  • 

If  he  be  not  a  maker  of  playing 
cards,  the  duty  of 
Upon  and  in  respect  of  any  bond,  deben-" 
ture,  or  other  security  for  money,  by 
whatever  name  it  ■hall  be  called, 
made  in  the  United  Kingdom  or  else- 
where, by  or  on  behalf  of  any  foreign 
or  colonial  government,  state,  or 
company,  and  bearing  date  or  signed 
after  the  passing  of  this  Act  (not  be- 
ing a  bill  of  exchange  or  promissory  > 
note  chargeable  as  such  with  stamp 
duty,  nor  being  an  instrument  already 
chargeable  with  the  same  duty  as  a 
bond,  or  for  which  a  composition  in 
leu  thereof  is  payable)  which  shall  be 
issued,  delivered,  assigned,  trans- 
ferred, or  negotiated  within  the 
United  Kingdom. 


0  0     3 

1  0     0 
0     2     0 


The  tatre 
•tamp  duty  at 
li  chargeable 
onaboMmadf 
In  toe  United 
Kingdom,  for 
•ocorlng      the 

Knaent  of  the 
e  amount  of 
money. 
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Prov Wed  that  tin*  shall  not  extend  to  charge 
with  stamp  duty  any  instrument  boo* 
fide  «ade  and  leaned  at  any  piaoa  out 
of  tba  United  Kingdom  aa  a  security 
for  tba  repayment  of  money  raieed  or 
procured  on  loan  m  foreign  parte,  and 
not  lent  or  advanced  by  any  person 
raaidant  in  the  United  Kingdom,  and 
tba  internet  whereon  shall  not  be  paid 
within  tbe  United  Kingdom. 

0CHBDULE  (D.) 
Containing  tbe  Ratss  and  Dome  of  Iscomb 
Tax  granted  by  thia  Act. 
For  one  year  commencing  on  tbe  sixth  day  of  April  one 
thonssnd  eight  hundred  and  sixty-two,  for  and  in  respect 
of  all  property,  profits,  and  gains  mentioned  or  described 
as  chargeable  in  the  act  passed  in  the  sixteenth  and  seven. 
teenth  years  of  bar  Majesty's  reign,  chapter  thirty-four, 
for  granting  to  her  Majesty  duties  on  profits  arising  from 
property,  prolssoionc,  trades,  and  o&eoe,  the  following 
rates  and  duties ;  that  is  to  aay, 
For  every  twenty  ■hillings  of  tbe  annual  value  or  amount 
of  all  such  property,  profits,  and  gains  (except  those 
ebargeable  under  fruedule  (B.)  of  the  said  Act), 
the  rate  or  duty  of  ninepanee : 
And  for  and  in  respect  of  the  occupation  of  lands,  tene- 
ments, hereditaments,  aad  heritages  chargeable  un- 
der Schedule  (B.)  of  the  said  act,  for  every  twenty 
shillings  of  the  annual  value  thereof— 

In  England,  the  rate  or  duty  of  fourpance  half- 
penny: 

And  in  Scotland  and  Ireland  respectively,  the 
rate  or  duty  of  threepence : 
Subject  to  the  provision  contained  in  tba  said  act,  six. 
teenth  and  seventeenth  Victoria,  chapter  thirty-four,  sec. 
tion  twenty-eight,  for  the  relief  of  persona  whose  incomes 
are  under  one  hundred  and  fifty  pounds  a  year  respec- 
tively, from  so  much  of  the  said  duties  aa  shall  exceed  the 
rate  of  sixpence  for  every  twenty  shillings  of  their  respec- 
tive profits  and  gains,  computed  as  in  the  said  enactment 
is  mentioned,  and  subject  also  to  the  provision  therein  con- 
tained for  the  exemption  of  persons  whose  inoomes  from 
every  source  shall  be  loss  than  one  hundred  pounds  a  year 
respectively. 

CAP.  XXIII. 

An  Act  to  amend  "  The  Summary  Procedure  on  Bills  of 

Exchange  (Ireland)  Act  (1061)."      [3rd  An*  1868.] 

24  J-  26  Vie.  c.  43. 

Sec.  1.  In  actions  upon  bill*  of  exchange,  frc.p  the  doge  for 

appearing  and  filing  a  defence  to  run  in  vacation. 

2.  The  days  from  let  August  to  20M   October  to  be 

reckoned   doge   within   which   eummons,   kct 
should  be  filed.  * 

3.  Thi$  and  recited  Act  to  be  a*  one.  T 
t>  Short  title. 

•  Whereas  it  is,  amongst  other  things,  enacted  by  the  sixth 
section  of  "  The  Summary  Procedure  on  Bills  of  Exchange 
{Ireland)  Act,  1861,"  that  the  proviaions  of  «  The  .Com- 
mon Law  Procedure  Amendment  ^Ireland)  Act,  1863," 
shall,  as  far  es  the  same  are  or  may  be  made  applicable, 
extend  and  apply  to  all  proceedings  to  be  bad  or  taken  un- 
der the  said  "Summary  Prooedure  on  Bills  of  Bxchange 
(Ireland)  Act,  1861,"  and  it  ia  expedient  to  amend  the  said 
sixth  section  as  hereinafter  provided: '  Be  it  enacted  by 
the  Queans  moat  excellent  Majesty,  by  and  with  the  ad- 
viee  aad  consent  of  the  lords  spiritual  and  temporal,  and 
OMnmons,  in  tola  present  Parliament  assembled,  and  by 
the  authority  of  the  seme,  as  follows: 

I.  In  all  actions  upon  bills  of  exchange  or  promissory 
notes  commenced  pursuant  to  the  provisions  of  ••  tbe  Sum- 
mary Prooedure  on  Bills  of  Exchange  (Ireland)  Act, 
IcMJl/' the  <k^  far  spidering  and  filing  a  dafenoe  to  the 
writ  of  summons  and  plaint  shell  ma  in  vacation  aa  well  as 
In  term  time,  without  excepting  the  days  from  the  first  day 


of  August  to  tbe  twentieth  day  of  October  inelasivs,  not- 
withstanding the  provisions  of  M  11m  Coavnon  Low  Pro- 
oedure (Ireland)  Act,  1863." 

%  In  all  such  actions  the  days  from  and  mcroding  the 
flwtday  c^^iyioftothetwctitietbe^of  Ocmeer  faiduw 
aive  m  each  yeersbeil  be  reckooed  days  withm  whidi  tba 
summons  and  plaint  and  defaces  should  to  lead,  and  no 

filed  and  received,  iiotwtthetaTwtfag  the  gr  ■>■!>■■  of  «« the 
Common  Law  Procedure  (haland)  Ant,  1883." 

3.  This  act  aad  the  Summary  Prssedsre  on  Baas  of 
Exchange  (Ireland)  Act,  1861,  shall  he  lasssssrated  end 
oonstrued  together  aa  ana  act. 

4.  This  act  iiiay  be  cited  for  an  pnrpesaee***  The  Sessm- 
Bilkof  Bxchenge  (Inland)  Aot,48wt/' 


CAP.  XXIV. 


An  Act  to  continue  The  Peace  Piasei  laUoa  (Ireland)  Act, 
1836,  aa  amended  by  the  Act  of  the  Twenty 
Twenty-fourth  Years  of  Viotona,  Ornnaer  -O 
and  tuny-eight.  [30th  June,  J 

19*30  Fict.e.86.    *3  ft-  34  ¥kL  c  138. 
Sec.  1.  19*33  F*ctc.»,  c#ewiMW6y23fl-liFacr. 
c.  Ise.Jsrtser  cosJisaaw'. 

•  Whereas  an  sot  was  passed  in  the  rfneteenth  and  twen- 
tieth yeare  of  bar  Majesty,  chapter  tWrty-elx, -under  the 
name  or  short  title  of  "The  Peace  Preeervation  (Iraiemet) 
Act,  1866:"  And  whereas  by  anuotpaeeed  in  the  twenty. 
third  and  twenty-fourth  years  of  her  Majesty,  chapter  one 
hundred  and  thirty  eight,  the  said  recked  act  was  amended 
and  further  continued  until  the  first  day  of«fc*>ene  thou- 
sand eight  hundred  and  sixty-two,  and  It  is  expedient  that 
the  said  first-recited  act,  aa  so  amended,  cbcoJd  be  further 
continued  for  •  limited  time : '  Bo  it  therefore  enacted  by 
the  Queen's  most  excellent  Majesty,  bv  and  with  tbe  aoV 
vice  and  consent  of  tba  lords  spiritual  and  temporal,  and 
commons,  hi  thia  present  Parliament  assembled,  and  by  the 
authority  of  the  asms,  as  follows  i 

1.  "  The  Peace  Preservation  (Jrafcnd)  Aat,  1856,"  mm 
the  same  is  amended  by  the  act  of  tbe  twenty-third  and 
twenty-fourth  years  of  her  Majesty,  chapter  one  hundred 
and  thirty-eight,  aball  continue  in  force  until  the  first  day 
of  July  one  thousand  sight  hundred  and  ei»ty4pur4  jand 
until  the  end  of  the  then  next  session  of  PsrUajnenU 


C*P.   XXV.  •> 

An  Act  to  confirm  certain  Provisional  Orders  under  the 
Local  Government  Act,  1868.  relating  to  the  Districts 
of  Hanky,  Stroud,  Iffracombe,  Longton,  Halifax,  Ipe* 
wich,  and  Sandown.  [30th  June,  1862.] 

CAP.  XXTL 
An  Act  to  extend  the  Power  of  unldsg  Statutes  possessed 
by  the  University  of  Oxford,  M&  to  stake  further  Pro- 
vision for  tba  Admlnntrution  of  Justice  in  tba  Court  of 
the  Chaueelior  of  tba  said  University. 

[eXHhJmw,  1863.] 

CAP.  XXVIL 
An  Act  to  authorise  Payments  for  a  further  Period  out  of 
the  Revenues  of  Indus  in  respect  of  the  Retiring  Pay, 
Pensions,  and  other  Expenses  of  that  n*£urs  of  fler  Ma- 
jesty's British  Forces  serving  in  India. 

[?#u  Sun*,  1862.  J 

CAP.  XXVUL 

An  Act  to  alter  and  amend  the  Universities  (Scotland) 
Act  in  so  far  as  relates  to  the  Bequest  of  the  lafe  Doc- 
tor Alexander  Murray  is  the  University  of  Aberdeen.    . 

{30th  Jumo,  1862.J 
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CAP.  XXIX 

An  Act  to  amend  and  enlarge  Hie  Acts  for   the  Improve* 
ment  of  Landed  Property  \*  Ireland. 

£30tkJ«JM,  \U%~i 
I*fr  II  Viet.  9.  t*\    IS  £  IS    Viet.  c.  29.     IS  *  14 
Viot.  a  31.     13  jr  M  Vict,  a  MX     16  J   16 
Fie*,  c.  34.     2**2+ Vict.  c.   19.      24  A*    25 
PS*,  e.  84. 
See.  1.  Power  *>  tommistione**  of  Puttie-  Work*  to  mahm 
mdditsonml  loans. 
%  Pomtr  ofeommitsieemn  to  mamelaa*ma*au*oriMed 
*>24{*2A  VicLc+ZA,  not  affected.  „  ' 

3.  Time  for  completion  ef  works  extended. 

4.  Recited  Acts  and  this  met  to  he  as  one. 
6.  Duration*  of  powers  of commissioners. 

*  Whereat  an  act  waa  paaaed  in  the  tenth  year  of  her  Ma* 
Jetty,  intituled  An  Act  4o  facilitate  the  Improvement  of 
landed  Property  aw  Ireland;  and  a.  farther  art  ef  the 
twelfth  and  thirteenth  yean  erf  her   Majesty,  chapter 
twenty-three,  van  passed  "  to  anthorina  farther  advances 
of  money  for  the  improvement  of  Landed  property  and  the 
extension  and  promotion  of  drainage  and  other  works  of 
pablio  utility  in  Ireland ; "  and  a  farther  act  of  the  thir- 
teenth and  fourteenth  years  of  her  Majesty,  chanter  thirty- 
one,  was  passed  "to  authorise  further  advances  of  money 
for  drainage  and  the  improvement  of  landed  property  in 
the  United  Kingdom,  and  to  amend  the  acts  relating  to 
such  advances ; "  and  a  further  act  was  passed  in  the  thir- 
teenth and  fourteenth  years  of  her  Majesty,  chapter  one 
hundred  and  thirteen,  '*  to  authorise  the  transfer  of  loans 
for  the  improvement  of  laud  in  Ireland  to  other  land ;  " 
and  a  further  act  was  passed  in  the  fifteenth  and  sixteenth 
yean  of  her  Majesty,  chapter  thirty-four,  « to  extend  the 
act  to  facilitate  the  improvement  of  landed  property  in  he* 
land,  and  the  acta  amending  the-  same,  to  the  erection  of 
scutch  mills  for  flax  In  Ireland;  "  and  a  further  act  waa 
passed  in  the  twenty-third  year  of  her  Majesty,  chapter 
nineteen,  ••  to  extend  the  act  to  facilitate  the  improvement 
of  landed  property  in  Ireland,  and  the  acts  amending  the 
same,  to  the  erection  of  dwellings  for  the  laboring  classes 
in  Ireland  g  **  and  a  further  act  was  passed  in  the  twenty- 
fourth  and  twenty-fifth  years  of  her   Majesty,  chapter 
thirty-four,  "  to  extend  the  provisions  of  the  acts  to  facili- 
tate the  improvement  of  landed  property  in  Ireland,  and 
to  further  provide  for  the  erection  of  dwellings  for  the 
labouring  poor  in  Ireland :  "  And  whereas  it  is  expedient 
to  amend  and  enlarge  the  provisions  of  the  said  recited 
acts  in  the  manner  herein-after  mentioned : '  Be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : 

1.  That  notwithstanding  anything  in  the  said  act  of  the 
thirteenth  and  fourteenth  of  her  Majesty,  chapter  thirty- 
one,  to  the  contrary,  it  shaB  be  lawful  for  the  commis- 
sioners of'pubMo  works,  with  the  sanction  of  the  commis- 
sioners ef  her  Majesty's  treasury,  to  make  loans  to  any 
owner  of  land  In  Ireland  under  the  provisions  and  for  the 
purposes  of  the  said  recited  note  or  any  of  them,  of  any 
sum  or  sums  of  money  not  exceeding  In  the  whole  the  sum 
of  three  thousand  poanda  to  any  one  owner,  in  addition  to 
and  over  and  above  any  sum  or  sums  of  money  which  the 
said  commissioners  of  public  works  may  hare  heretofore 
advanced  or  are  authorised  to*  advance  under  the  powers 
and  provisions  of  the  said  recited  acta  or  any  of  them. 

5.  Provided  that  nothing  in  this  act  oontained  shall  af- 
fect, lessen,  or  abridge  the  power  of  the  said  commissioners 
ef  public  works  to  advance  money  for  the  erection  of  dwel- 
lings for  the  labouring  classes  in  Ireland,  to  the  amount 
specified  in  and  by  the  said  act  of  the  twenty- fourth  and 
twenty-fifth  years  of  her  Majesty,  chapter  thirty-four,  aa 
if  this  not  had  not  passed. 

S.  It  shall  be  lawful  for  the  said  commissioners  of  pub- 
lic works  to  fix  for  the  completion  of  any  works  for  which 
loans  maybe  made  under  the  said  recited  acts  and  this  act 


such  period,  and  from  time  to  time  such  further  period 
within  seven  years  from  the  date  of  the  first  advance  of 
any  loan  under  the  said  recited  acts  or  thU  act,  as  the  said 
commissioners  may  think  fit.  ' 

4.  This  act  and  the  said  recited  acts  shall  bo  construed 
together  as  one  act. 

ft.  The  powers  conferred  by  the  first  section  of  thle  act 
upon  the  commissioners  of  public  works  shall  be  In  force 
until  the  first  day  of  January  one  thousand  eight  hundred 
and  sixty- four. 

CAP.  XXX. 

An  Act  to  amend  an  Act  of  the  last  Session  for  autho- 
rising Advances  of  Money  out  of  the  Consolidated  Fund 
for  carrying  on  Public  Works  and  Fisheries  for  Em- 
ployment of  the  Poor,  and  for  facilitating  the  Construc- 
tion and  Improvement  of  Harbours,  and  for  other  pur- 
poses, [fifth.****,  I86>] 
24  %  25  Vict,  c.  80. 
Sec.  1 .  Instalment*  may  be  issued  when  required  for  pur- 
poeee  of  loan*  under  recited  Act,  instead  of  quar* 
terfy. 
•  Whereas  by  an  act  of  the  twenty-fourth  and  twenty-fifth 
years  of  her  present  Majesty,  chapter  eighty,  the  commis- 
sioners of  her  Majesty's  treasury  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  are  empowered  to  cause  to 
be  issued  out  of  the  consolidated  fund  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  or  out  of  the  growing 
produce  thereof,  for  the  purposes  therein  mentioned,  a  sum 
not  exceeding  three  hundred  and  sixty  thousand  pounds 
per  annum  during  the  five  years  next  ensuing  the  fourth 
day  of  April  one  thousand  eight  hundred  and  sixty-two, 
by  quarterly  instalments,  or  issues  not  exceeding  ninety 
thousand  pounds  per  quarter,  as  therein  mentioned,  and 
for  the  purpose  of  loans  under  M  The  Harbours  and  Pas- 
sing Tolls,  Ac,  Act,  1861,"  a  further  sum  not  exceeding 
three  hundred  and  fifty  thousand  pounds  per  annum  during 
the  five  years  next  ensuing  the  passing  of  that  act,  by 
quarterly  instalments,  or  issues  not  exceeding  eighty-seven 
thousand  five  hundred  pounds  per  quarter,  aa  therein  men- 
tioned :  And  whereas  it  is  expedient  to  amend  the  said 
act,  and  to  provide  that  instead  of  making  such  issues 
quarterly  the  same  may  be  issued  from  time  to  time  when 
and  as  the  same  or  any  part  thereof  shall  be  actually  re- 
quired for  the  purposes  of  loans  authorised  by  the  said 
act : '  Be  it  enacted  by  the  Queen's  moat  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  lords  spi- 
ritual and  temporal,  and  commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  aa 
follows : 

1.  In  case  any  or  either  of  the  said  instalments  autho- 
rised by  the  said  act  to  be  issued  shall  not  be  required  by 
the  commissioners  for  carrying  into  execution  the  said  act 
to  be  issued  quarterly,  and  shall  not  have  been  issued,  it 
shall  be  lawful  for  the  commissioners  of  her  Majesty's  trea. 
sury  from  time  to  time,  or  at  any  time  after  the  expiration 
of  any  such  quarter,  to  issue  out  of  the  growing  produce 
of  the  consolidated  fund  for  the  purposes  of  the  said  act 
all  or  such  part  or  parts  of  the  said  respective  quarterly 
instalments  which  shall  not  have  been  previously  issued  aa 
shall  from  time  to  time  be  required  by  the  commissioners 
for  carrying  into  execution  the  said  act :  Provided  always, 
that  nothing  in  tola  act  contained  shall  authorise  the  issue 
of  any  larger  sum  or  sums  of  money  in  the  whole  than  the 
aggregate  amount  of  the  quarterly  instalments  or  issues 
which  under  the  terms  of  the  said  recited  act  may  then 
have  become  due  or  issuable. 

CAP.  XXXt 
An  Act  to  apply  the  Sum  of  Ten  Millions  out  of  the  Con- 
solidated Fund  to  the  Service  of  tlm  Tear  One  thousand 
eight  hundred  and  sixty-two.  [7th  July,  1862.] 


CAP.  XXXII. 
An  Act  to  continue  the  Act  of  the  Second 


Third 
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Years  of  Victoria,  Chapter  Seventy-four,  for  preventing 
the  administering  of  unlawful  Oaths  in  Ireland,  as 
amended  by  an  Act  of  the  Eleventh  and  Twelfth  Tears 
of  Victoria.  [7th  July,  1662.] 

CAP.  XXXIII. 

An  Act  for  Testing  in  Her  Majesty's  Principal  Secretary 
of  Bute  for  the  War  Department  the  Lands  of  the  Royal 
Military  College  at  Sandhurst,  and  for  completing  cer- 
tain Exchanges  of  Lands  now  or  late  of  the  said  Col- 
lege. [7th  July,  1862.] 

CAP.  XXXIV. 

An  Act  for  the  Discontinuance  of  Portsdown  Fair  in  the 
County  of  Southampton.  [7th  July,  186 2- J 


CAP.  XXXV. 

An  Act  to  amend  the  Acts  for  the  Regulation  of  Public 
"      '  [7th  July,  1862.] 


Houses  in  Scotland. 


CAP.  XXXVI. 

A  a  Act  to  appropriate  certain  Portions  of  Land  lying  be- 
tween High  aud  Low  Water  Mark,  situate  in  the  Pa- 
rishes of  Shoebury  and  Watering  in  the  County  of  Es- 
sex, as  Ranges  for  the  Use  and  Practioe  of  Artillery. 

[17th  Jir/y,  1862.] 

CAP.  XXXVII. 
An  Act  to  remove  Doubts  concerning,  and  to  amend  the 
Law  relating  to,  the  private  Estates  of  Her  Majesty, 
Her  Heirs  and  Successors.  [17th  July,  1862.] 

cap.  xxxvni. 

An  Act  to  amend  the  Laws  relating  to  the  Sale  of  Spirits. 

[17th  July,  1862.] 
Recital  of  Sect  12  of  24  O.  2,  c.  40.  enacting  that  no  ac- 
tion ikould  be  brought  to  recover  any  debt  for  spiri- 
tuous liquors,  unless  contracted  at  one  time  to  the 
amount  of  20s.  Recited  enactment  repealed. 
*  Whereas  by  the  twelfth  section  of  an  act  passed  in  the 
twenty-fourth  year  of  the  reign  of  King  George  the  Se- 
cond, chapter  forty,  intituled  An  Act  for  granting  to  Hie 
Majesty  an  additional  Puty  upon  Spiritueue  Liquor e,  and 
vpon  Licences  for  retailing  the  same ;  and  for  repealing 
the  Act  of  the  Twentieth  Year  of  Bis  present  Majesty** 
Reign,  intituled  '  An  Act  for  granting  a  Duty  to  His  Ma- 
jesty to  be  paid  by  Distillers  upon  Licences  to  be  taken  out 
by  them  for  retailing  Spirituous  Liquors,'  and  for  the  more 
effectually  restraining  the  retailing  of  distilled  Spirituous 
Liquors ;  and  for  allowing  a  Drawback  upon  the  Exporta- 
tion of  British-made  Spirits ;  and  that  the  Parish  of  St. 
Mary-le-Bon  in  the  County  of  Middlesex  shall  be  under 
the  Inspection  of  the  Head  Office  of  Excise,  it  is  amongst 
other  things  enacted,  that  no  person  or  persons  whatso- 
ever shall  be  entitled  unto,  or  maintain  any  cause,  action, 
or  suit  for,  or  recover  either  in  law  or  equity,  any  sum  or 
sums  of  money,  debt  or  demands  whatsoever  for  or  on  ac- 
count of  any  spirituous  liquors,  unless  such  debt  shall  have 
really  been  and  bona  fide  contracted  at  one  time  to  the 
amount  of  twenty  shillings  or  upwards,  nor  shall  any  par- 
ticular  article  or  item  in  any  account  or  demand  for  dis- 
tilled spirituous  liquors  be  allowed  or  maintained  where  the 
liquors  delivered  at  one  time,  and  mentioned  in  such  article 
or  item,  shall  not  amount  to  the  full  value  of  twenty  shil- 
lings at  the  least,  and  whereas  it  is  expedient  that  the 
said  recited  enactment  should  be  repealed  so  far  as  is 
heroin-after  mentioned . '  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lcrds  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  That  so  much  of  the  said  enactment 
as  is  hereln-before  recited  shall  be  and  the  same  is  hereby 
repoaled,  so  far  only  as  relates  to  spirituous  liquors  sold  to 
be  consumed  elsewhere  than  on  the  premises  where   sold, 


and  delivered  at  the  residence  of  the  purchaser  thereof  id 
quantities  not  leas  at  any  one  time  than  a  reputed  quart. 

CApTxxXDL 
An  Act  for  enabling  the  Commissioners  of  Her  Majesty'* 
Treasury  to  make  Arrangements  with  the  Red  See  and 
India  Telegraph  Company.  [17th  July,  1862.] 

CAP.  XL. 
An  Act  to  carry  into  effect  the  Treaty  between  Her  Ma- 
jesty and  the  United  States  of  America  for  the  Suppres- 
sion of  the  African  Slave  Trade;        [17th  July,  1862.  J 

CAP  XLL       . 
An  Act  for  amending  "The  Rifle  Volunteer  Ground* 
Act,  1860."  [17th  July,  1862.] 

CAP.  XL1L 
An  Act  to  regulate  the  Procedure  in  the  High  Court  of 
Chancery  and  the  Court  of  Chancery  of  the  County 
Palatine  of  Lancaster.  [1 7th  July,  1662. 1 

CAP.  XLIII. 

An  Act  to  provide  for  the  Education  and  Maintenance  of 
Pauper  Children  in  certain  Schools  and  Institutions. 

[I7thJit^,  1862.] 

CAP.  XLIV. 
An  Act  to  amend  the  Law  relating  to  the  giving  of  Aid  to 
discharged  Prisoners.  [17th  July,  1862.} 

CAP.  XLV. 

An  Act  to  amend  "  The  West  Indian  Incumbered  Estate* 
Acts,  1854  and  1858."  [17th  July,  1862.] 

CAP.  XLVL 

An  Act  for  the  better  Regulation  In  certain  Cases  of  the 
Procedure  in  the  High  Court  of  Chancery  in  Ireland. 

[17th  July,  1862.} 
Sea  1.  Short  title. 

2.  Interpretation  of  terms, 

3.  Court  shall  determine  every  question  of  law  and 

fact  incident  to  the  relief  sought. 

4.  Where  questions  of  fact  may  be  more  conveniently 

tried  at  assizes,  issues  may  be  directed. 
6.  Provisions  o/2l  £-  22  Vict.  c.  27,  to  apply  to  this 
Act. 

6.  Proviso  in  cases  where  object  of  suit  to  recover  or 

defend  possession  of  land  under  a  legal  title. 

7.  Court  of  Chancery  may  sit  with  assistance  of  cfim- 

man  law  judge. 

8.  Act  not  to  affect  general  practice  of  court. 

9.  Commencement  of  act. 

'  Whereas  the  High  Court  of  Chancery  in  Ireland  has 
power  in  certain  oases  to  refuse  or  postpone  the  applica- 
tion of  remedies  within  its  jurisdiction  until  questions  of 
law  and  fact  on  which  the  title  to  such  remedies  depends 
have  been  determined  or  ascertained  in  one  of  her  Ma- 
jesty's courts  of  common  law :  and  whereas  it  is  expedient 
that  the  said  power  should  no  longer  exist,  and  that  in  all 
such  cases  every  question  of  law  and  of  fact,  cognisable  in 
a  court  of  common  law,  arising  in  the  said  Court  of  Chan- 
cery, on  which  the  right  of  any  party  to  any  equitable  re* 
lief  or  remedy  depends,  and  whether  the  title  to  such  re- 
lief or  remedy  be  or  be  not  incident  to  or  dependent  upon 
a  legal  right,  should  be  determined  by  or  before  the  said 
court  itself:  and  whereas  by  "  The  Chancery  Regulation 
Act,  1862,"  passed  in  this  present  session,  provision  has 
been  made  for  the  better  regulation  in  such,  cases  of  the 
procedure  in  the  Court  of  Chancery  in  England  by  taking 
away  such  power,  and  providing  for  the  determination  of 
such  questions  in  the  court  itself,  and  it  is  expedient  that 
similar  provisions  should  be  made  for  the  Coort  of  Chan- 
cery in  Ireland ; '  Be  it  enacted  by  the  Queen's  most  ex- 
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cellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  act  may  be  cited  and  referred  to  as  "  The  Chan- 
cery Regulation  (Ireland)  Act,  1862." 

2.  The  words  •«  High  Court  of  Chancery,"  ••  Court  of 
Chancery,"  and  *'  Court,"  when  used  in  this  act,  shall 
mean  and  include  the  lord  chancellor,  the  master  of  the 
rolls,  and  any  master  in  chancery,  or  any  judge  or  judges 
by  whom  any  cause,  cause  petition,  or  matter  depending 
in  the  Court  of  Chancery  in  Ireland  may,  by  the  law  and 
practice  of  that  court,  be  now  or  at  any  time  hereafter 
beard. 

3.  In  all  cases  in  which  any  relief  or  remedy  within  the 
jurisdiction  of  the  Court  of  Chancery  in  Ireland  is  or  shall 
be  sought  in  any  cause,  cause  petition,  or  matter  instituted 
or  pending  in  that  court,  and  whether  the  title  to  such  re- 
lief or  remedy  be  or  be  not  incident  to  or  dependent  upon 
a  legal  right,  every  question  of  law  or  fact  cognisable  in  a 
court  of  common  law,  on  the  determination  of  which  the 
title  to  such  relief  or  remedy  depeuds,  shall  be  determined 
by  or  before  the  same  court. 

4.  Provided  always,  that  whenever  it  shall  appear  to  the 
court  that  any  question  of  fact  may  be  more  conveniently 
tried  by  a  jury  at  the  assizes,  or  at  any  sitting  in  the 
county  of  Dublin  or  in  the  county  of  the  City  of  Dublin 
for  the  trial  of  issues  in  the  superior  courts  of  common  law, 
it  shall  be  lawful  for  such  court,  notwithstanding  anything 
in  this  act  contained,  to  direct  an  issue  to  try  any  ques- 
tion of  fact  at  the  assises  to  be  held  in  and  for  any  county 
where  the  same  may  be  conveniently  tried,  or  at  any  such 
sitting  for  the  trial  of  issues  in  the  county  or  City  of  Dub- 
On  as  aforesaid ;  and  (subject  to  such  general  orders,  if 
any,  as  may  hereafter  be  made  in  relation  thereto,^  the 
practice  hitherto  existing  in  such  court  in  reference  to  the 
trial  of  issues  shall  prevail  in  reference  to  the  trial  of  any 
issues  directed  under  this  proviso. 

5.  All  the  provisions  with  reference  to  the  trial  of  ques- 
tions of  fact  by  or  before  the  High  Court  of  Chancery  in 
Ireland,  which  are  contained  in  *'  The  Chancery  Amend- 
ment Act,  1858,"  shall  apply  to  the  determination  of  ques- 
tions of  fact  by  or  before  the  said  court  under  this  act. 

6.  Provided  also,  that  in  all  cases  in  which  the  object  of 
any  suit  in  equity  shall  be  to  recover  or  to  defend  the  pos- 
session of  land  under  a  legal  title,  or  under  a  title  which 
would  have  been  legal  but  for  the  existence  of  some  out- 
standing term,  lease,  or  mortgago  (and  whether  mesne 
profits  or  damages  shall  or  shall  not  also  be  sought  in  such 
suit,)  such  relief  only  shall  be  given  in  equity  as  would 
have  been  proper  according  to  the  rules  and  practice  of  the 
court  if  this  act  had  not  passed ;  and  nothing  in  this  act 
shall  make  it  necessary  for  a  court  of  equity  to  grant  re- 
lief in  any  suit  concerning  any  matter  as  to  which  a  court 
of  common  law  has  concurrent  jurisdiction,  if  it  shall  ap- 
pear to  the  court  that  such  mutter  has  been  improperly 
brought  into  equity,  and  that  the  same  ought  to  have  been 
loft  to  the  sole  determination  of  a  court  of  common  law. 

7.  Nothing  in  this  act  contained  shall  alter  or  affect  the 
power  of  the  High  Court  of  Chancery,  or  the  Court  of  Ap- 
peal in  Chancery  in  Ireland,  to  sit  with  the  assistance  of  a 
judge  in  any  of  her  Majesty's  courts  of  common  law. 

8.  Nothing  in  this  act  contained  shall,  except  in  the 
cases  and  to  the  extent  herein-before  specially  provided, 
be  deemed  in  any  manner  to  vary,  alter,  or  affect  the  law, 
practice,  or  procedure  of  the  High  Court  of  Chancery  in 
Ireland  as  to  any  cause,  cause  petition,  or  suit  or  matter 
depending  in  that  court  or  the  hearing  or  disposal  of  the 
sanje ,  and  in  cases  to  which  the  provisions  of  this  act  ap- 
ply all  orders  and  decrees  made  by  the  court,  whether  in- 
volving the  determination  of  a  legal  right  or  otherwise, 
shall  be  subject  to  re-hearing  or  appeal  in  all  respects  as 
any  other  decrees  or  orders  of  the  court  may  now  be  re- 
heard or  appealed  from,  subject  to  the  rules  and  regula- 
tions as  to  re*  hearing  and  appeal  which  may  from  time  to 
time  be  applicable  to  suoh  decrees  and  orders  respectively. 

9.  This  act  shall  commence  and  take  effect  from  and  af- 


ter the  first  day  of  November  one  thousand  eight  hundred 

and  sixty-two.  — — 

CAP.  XLVIL 

An  Act  to  authorise  the  Inclosure  of  certain  Lands  in  pur- 
suance of  a  Report  of  the  Inclosure  Commissioners  for 
England  and  Wales.  [29th  July,  1862.] 

CAP.  XL VIII. 

An  Act  respecting  the  Establishment  and  Government  of 
Provinces  in  Atew  Zealand,  and  to  enable  the  Legisla- 
ture of  New  Zealand  to  repeal  the  Seventy-third  Sec- 
tion of  an  Act,  intituled  An  Act  to  grant  a  Representa- 
tive Constitution  to  the  Colony  of  New  Zealand. 

[29th  July,  1862  ] 

CAP.  XLIX. 
An  Act  to  authorise  the  Completion,  after  His  Royal 
Highness  Albert  Edward  Prince  of  Wales  shall  attain 
the  Age  of  Twenty-one  Tears,  of  Arrangements  com- 
menced during  his  Minority,  under  the  Provisions  of  an 
Act  passed  in  the  Session  of  Parliament  held  in  the 
Seventh  and  Eighth  Tears  of  the  Reign  cf  Her  Majesty 
Queen  Victoria,  intituled  An  Act  to  enable  the  Council 
of  His  Royal  Highness  Albert  Edward  Prince  of  Wales 
to  sell  and  exchange  Lands  and  enfranchise  Copyholds 
Parcel  of  the  Possessions  of  the  Duchy  of  Cornwall,  to 
purchase  other  Lands  ;  and  for  other  Purposes. 

[29th  July,  1862.] 

CAP.  L. 

An  Act  to  amend  certain  Provisions  of  the  Acts  of  the 
Twenty-fourth  and  Twenty-fifth  Tears  of  Her  Majesty, 
Chapters  Ninety-six,  Ninety-seven,  Ninety-nine,  and 
One  hundred,  respectively,  relating  to  Summary  Juris- 
diction in  Ireland.  [29th  July,  1862.] 
24  fr  25  Vict.  cc.  96,  97,  99,  100. 
Sec.  1.  Commencement  of  Act. 

2.  As  to  Prosecution  of  offences  made  punishable  on 

summary  conviction  in  Ireland. 
8.  Provisions  in  24  j-  26  Vict.,  cc.  96  and  97,  rela- 
ting to  mode  of  compelling  appearances  not  to  ex- 
tend to  Ireland.  Alt  such  proceedings,  $c.  to  be 
subject  to  provisions  of  14  fr  15  Vict.,  c.  93,  and 
21  £  22  Vict.,  c.  100. 

4.  Penalty  on  stealing  trees,  shrubs,  frc.  (under  the 

value  of  £5)  growing  anywhere. 

5.  Penalty  on  stealing  trees,  plants,  vegetables,  Jrc, 

severed  from  the  soil  or  turf  fuel  (not  exceeding 
40s.  in  value.) 

6.  Penalty  on  persons  possessing  carcases  of  sheep,  Jrc 

without  accounting  for  the  same. 

7.  Penalty  on  workmen  making  away  with  goods  (not 

exceeding  £b  in  value)  committed  to  his  care. 

8.  Penalty  on  stealing  poultry  {not  exceeding  6s.  in 

value). 

9.  A>sault  cases  may  be  proceeded  with  although  party 

aggrieved  declines  to  prosecute. 

10.  Summary  Jurisdiction  in  cases  of  assault  on  peace 

officers  and  others. 

11.  Extent  of  Act. 

'  Whebeas  it  is  expedient  to  amend  certain  provisions  of 
the  acts  of  the  twenty-fourth  and  twenty-fifth  years  of 
her  Majesty,  chapters  ninety-six,  ninety-seven,  ninety-nine 
and  one-hundred  respectively,  relating  to  summary  juris- 
diction in  Ireland : '  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

1.  This  act  shall  commence  and  take  effect  on  the  first 
day  of  September,  on*  thousand  eight  hundred  and  sixty- 
two. 

2.  From  and  after  the  commencement  of  this  act  every 
offence  by  this  act  and  the  said  recited  acts,  respectively, 
made  punishable  on  summary  conviction  in  Ireland,  may 
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be  prosecuted  before  any  justice  or  justices  sitting  in  Petty 
Sessions  in  Ireland,  or  before  any  two  justices  sitting  oat  of 
Petty  Sessions,  (when  the  offender  shall  be  unable  to  pro- 
care  bail  for  bis  appearance  at  Petty  Sessions)*  or  before 
any  divisional  justice  of  the  police  district  of  Dublin  me- 
tropolis ;  and  no  stipendiary  magistrate  in  Ireland,  not 
being  a  justice  of  the  police  district  in  Dublin  metropolis, 
shall  hare  any  further  or  other  jurisdiction  thin  any  other 
justice  of  the  peace  in  respect  of  any  such  offence. 

3.  The  provisions  contained  in  the  one  hundred  and  fifth 
section  of  the  said  act  of  the  last  session,  chapter  ninety- 
sis,  and  in  the  sixty- second  section  of  the  said  act  of  the 
same  session,  chapter  ninety-seven,  relating  to  the  mode 
of  compelling  the  appearance  of  persons  punishable  on 
summary  couviction,  shall  not  extend  to  Ireland;  and  from 
aud  after  the  commencement  of  this  act,  whenever  infor- 
mation shall  be  given  to  any  justice  or  justices  in  Ireland 
that  any  person  has  committed  or  is  suspected  to  have 
committed  any  offence  within  the  limits  of  the  jurisdiction 
of  such  justice  or  justices  for  which  such  persons  shall  be 
punishable  upon  a  summary  conviction,  all  proceedings  as 
to  compelling  the  appearance  of  any  person  against  whom 
any  such  complaint  shall  have  been  made,  or  of  any  wit- 
ness, and  as  to  the  hearing  and  determination  of  Such  com- 
plaints, and  as  to  the  making  and  executing  of  any  orders 
relating  thereto,  shall  be  subject  in  all  respects  to  the  pro- 
visions of*' The  Petty  Sessions  {Ireland)  Act,  1851. "as  the 
same  is  amended  by  ••  The  Petty  Sessions  Clerk  {Ireland), 
Act,  1858,"  when  the  case  shall  be  heard  in  any  Petty 
Sessions  district,  and  to  the  provisions  of  the  acts  relating 
to  the  divisional  police  offices  when  the  case  shall  be  heard 
in  the  police  district  of  Dublin  metropolis,  so  far  as  the 
said  provisions  shall  be  consistent  with  any  special  provi- 
sions of  this  act. 

4.  Any  person  who  shall  steal,  or  shall  cut,  break,  root 
up,  or  otherwise  destroy  or  damage,  with  intent  to  steal, 
the  whole  or  any  part  of  any  growing  tree,  sapling,  shrub, 
or  underwood,  or  any  growing  fruit,  or  vegetable  produc- 
tion, or  any  growing  cultivated  root  or  plant,  shall  (in  case 
the  value  of  the  property  stolen  or  the  amount  of  the  injury 
done  shall  not  exceed  five  pounds)  pay  to  the  party  aggrie- 
ved the  value  of  the  property  stolen  or  the  amount  of  the 
Injury  done,  and  shall  also  be  liable  to  a  fine  not  exceeding 
five  pounds,  or  to  be  imprisoned  for  any  period  not  exceed- 
ing three  months ;  and  the  offences  in  this  and  the  following 
sections  mentioned  may  be  prosecuted  summarily  before 
one  or  more  justices  of  the  peace,  as  hereinbefore  men- 
tioned. 

6.  Any  person  who  shall  steal,  or  -damage  with  intent 
to  steal,  the  whole  or  any  part  of  any  tree,  sapling,  shrub, 
or  underwood,  or  any  cultivated  plant,  root,  fruit,  or  vege- 
table production  severed  from  the  soil,  or  any  turf  or  peat 
manufactured  or  partly  manufactured  for  fuel,  (in  case  the 
value  of  such  article  or  articles  stolen,  or  the  amount  of  the 
injury  done,  shall  not  exceed  forty  shillings,)  shall  pay  to 
the  party  aggrieved  the  value  of  the  property  stolen,  or 
the  amount  of  the  injury  done,  and  shall  also  be  liable  to 
a  fine  not  exceeding  five  pounds,  or  to  be  imprisoned  for 
a  term  not  exceeding  three  months. 

6.  Whenever  any  credible  witness  shall  prove  upon  oath, 
before  a  justice  of  the  peace,  that  there  is  reasonable 
cause  to  suspect  that  any  of  the  articles  of  property  fol- 
lowing ;  that  is  to  say,  the  carcase  of  any  sheep  or  lamb, 
or  the  head,  skin,  or  any  part  thereof,  or  the  fleece  of  any 
sheep  or  lamb,  has  been  stolen  or  unlawfully  taken,  and  is 
to  be  found  in  any  house  or  other  place,  it  shall  be  lawful 
for  such  justice  to  issue  a  warrant  to  search  such  house  or 
place  for  suoh  articles  of  property;  and  any  person  in 
whose  possession  or  on  whose  premises  any  of  the  said 
articles  of  property  shall  be  found  by  virtue  of  any  such 
search  warrant  (or  by  any  member  of  the  constabulary  or 
metropolitan  police  forces  when  executing  any  warrant,  or 
otherwise  acting  in  the  discharge  of  his  duty),  and  who  shall 
not  satisfy  the  judge  before  whom  he  shall  be  brought, 
that  he  came  lawfully  by  the  same,  or  that  the  same  was 
on  his  premises  without  his  knowledge  or  assent,  may  be 
committed  by  such  justices  to  gaol  until  the  next  day  oi 


holding  petty  sessions  for  the  district,  \ 

Into  a  recognisance  with  one  or  more  i 

such  petty  sessions ;  and  if  such  person  i 

for  the  same  in  manner  aforesaid,  he  shall, 

conviction  by  such  justice  or  justices  aforesaid,  sad  athia 

or  their  discretion,  either  be  committed  parens**  to  the 

provisions  of  "  The  Petty  Sessions  {Ireland)  Act,  1851," 

to  be  imprisoned  for  a  tern>  not  exceeding  three  i 

or  be  liable  to  a  fine  not  exceeding  five  pounds. 

7.  Any  artificer,  workman,  journeyman, 
servant,  or  other  person  who  shall  unUwfufly  dispose  of, 
or  retain  in  his  possession  without  the  consent  of  the  per- 
son  by  whom  he  shall  be  hired,  retained,  or  employed,  any 
goods,  wares,  work,  or  materials  committed  to  bis  care  or 
charge  (the  value  of  such  goods,  wares,  work,  or  mate- 
rials not  exceeding  the  sum  of  five  pounds),  shall  pay  to 
the  party  aggrieved  such  compensation  as  the  justice* 
shall  think  reasonable,  and  shall  also  be  liable  to  a  fine  not 
exceeding  forty  shillings,  or  to  be  imprisoned  far  a  term 
not  exceeding  one  month. 

8.  Any  person  who  shall  steal,  or  injure  wish  intent  to 
steal,  any  turkey,  goose,  or  other  poultry,  (where  the  value 
of  such  poultry  so  stolen  or  injured  shall  not  exceed  five 
shillings,)  shall  be  liable  to  a  fine  not  exceeding  twenty 
shillings,  or  to  be  Imprisoned  for  a  period  not 
two  weeks. 

9.  It  shall  bo  lawful  for  the  justices  at  Petty  t 
if  they  shall  so  think  fit,  to  proceed  against  any  i 
persons  charged  with  being  guilty  of  an  assault,  pursuant 
to  the  provisions  of  the  statute  twenty-fourth  and  twomty- 
fifth  Victoria,  chapter  one  hundred,  section  forty-two,  not- 
withstanding that  a  party  aggricfod  may  decline  or  retinae 
to  prefer  a  complaint. 

10.  '  And  whereas  by  the  aet  of  the  24th  and  25th  of 
Victoria,  chapter  one  hundred,  section  thirty-eight,  certain 
assaults  therein  specified  on  peace  officers  and  others  are 
made  misdemeanors,  and  punishable  with  imprisonment 
for  a  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  it  is  desirable  also  to  give  a  sumnwry  jurisdic- 
tion in  petty  cases  for  the  same  offence :  *  Bo  it  enacted 
that  two  justices  of  the  peace  shall  have  a  concurrent  ju- 
risdiction to  punish  such  assaults  under  the  forty  second 
section  of  the  said  Act,  if  they  shall  consider  the  offence 
so  trivial  as  not  to  require  being  dealt  with  by  a  angaries 
tribunal. 

11.  This  Act  shall  extend  to  Ireland  only. 

CAP.  LL 

An  Act  for  confirming,  with  Amendments,  certain  provi- 
sional Orders  made  by  the  Board  of  Trade  under  The 
General  Pier  and  Harbour  Act,  1861,  and  The  General 
Pier  and  Barbour  Act,  1861,  Amendment  Act,  relating 
to  Carriclfergue.  [29th  July,  186&  j 

Sec*  1.  Or  dare  in  schedule  confirmed,  except  the  clauses 

S.  Short  title.  Preamble.  1.  Incorporation  of 
commissioner*.  2.  The  undertakers*  3.  Com. 
misstonets  Clauses  *tct  incorporated.  4.  Bar- 
rowing.  5.  Sinking  Fund.  6.  Re-borrowing. 
7.  Receiver*  8.  Money  to  be  applied  to  purposes 
of_  order.  9.  Power  to  take  specified  lands  be 
agreement.  10.  Lands  Clauses  Acts  incorpora- 
ted. 11.  Power  to  make  works*  12.  Descrip- 
tion of  pier  and  breakwater ■.  IS.  Consent  of 
commissioners  of  woods  and  forests.  14.  Power 
to  take  rates  according  to  schedule  (B).  15. 
Custom  House  officers  exempt  from  rates.  16. 
Application  of  rates  and  moneys  received  by  the 
commissioners.  17.  Lifeboats  tide-gauges,  ffc. 
18.  Lands  for  extraordinary  purposes.  10.  Me- 
ters and  weighers*  20.  Steam  engines*  diving 
bells,  lighters,  fee.  21.  Pilotage,  lights*  buoys* 
and  beacons.  22.  Part  V.  of  24  and  25  Viet., 
c  47  to  apply.  23.  Short  title. 
4  Wbibias  a  provisional  order  was  made  by  the  Board  of 
Trade  under  the  General  Pier  and  Harbour  Act,  1861, 
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and  the  Oenend  Pier  and  Barbour  Act*  1861,  Amendment 
Act,  is  not  of  any  validity  or  force  whatever  until  the  con- 
firmation thereof  by  act  of  Parliament :  And  whereas  it  is 
exped;ent  that  the  several  provisional  orders'  made  by  the 
board  of  trade  under  the  said  aeta  and  set  oat  in  the  sche- 
dule hereto  shomld  be  confirmed,  with  amendments,  by  Act 
of  Parliament:'  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

1.  The  several  provisional  orders  set  ont  in  the  schedule 
hereto  shall  be  and  are  hereby  confirmed,  except  that 

The  clause  numbered  19  in  the  Cerrickfergua  Barbour 
Order,  shall  be  deemed  to  be  and  the  same  is  by  this  aet 
expunged  from  the  said  orders  respectively,  which  orders 
shall,  with  the  omission  of  the  said  several  clause*,  be 
valid  and  effectual,  and  be  construed  as  if  the  same  several 
clauses  had  never  been  inserted  therein. 

2.  This  Act  may  be  cited  as  the  Pier  and  Harbour  Or* 
dera  Confirmation  Act,  1361. 

The  SCHEDULE  of  Provisional  Orders. 
J.  CARjMCKFBAOirs. — Improvement  of  the  harbour. 

CARRIGKFERGUS. 
Provisional  Order  of  the  Board  of  Trade  for  the  Improve' 

sunt.  Maintenance,  and  Regulation  of  the  Harbour  ef 

Carriekfergus  in  the  County  of  the  Town  of  Carrick- 
fergue* 
Whereas,  under  The  General  Pier  and  Harbour  Act,  1661, 
the  municipal  commissioners  of  the  borough  of  Carriek- 
fergua,  as  owners  of  the  port  of  Carriekfergus,  made  ap- 
plication by  a  memorial  to  the  Lords  of  the  Committee  of 
her  Majesty's  most  honourable  Privy  Council  appointed  for 
the  consideration  of  matters  relating  to  trade  and  foreign 
plantations,  hereto-after  called  the  board  of  trade,  praying 
for  (among  other  things)  a  provisional  order  under  the  said 
act  for  executing  the  works  herein-after  mentioned,  with 
power  for  the,  said  commissioners  to  levy  and  recover  rates 
according  to  the  schedule  hi  the  memorial  referred  to : 

And  whereas  the  estimated  expenditure  on  the  proposed 
works  is  six  thousand  pounds  and  no  more : 

And  whereas,  within  the  time  in  the  said  act  limited  in 
this  behalf,  the  promoters  deposited  copies  of  the  said  me- 
morial, and  of  the  plans,  sections,  and  working  drawings 
of  the  proposed  works,  at  the  office  of  the  clerk  of  the 
peace  for  the  county  of  the  town  of  Carriekfergus,  and 
notice  of  such  deposit  was  published  according  to  the  re- 
quirements of  the  said  act : 

And  whereas  the  promoters  deposited  at  the  admiralty 
office  copies  of  the  said  memorial,  plans,  sections,  and 
working  drawings,  and  on  the  application  of  the  promoters 
the  lords  of  the  admiralty  have  given  their  sanction  to  the 
proposed  works : 

And  whereas  the  promoters  prepared  a  schedule  of  rates 
to  be  levied  at  the  proposed  works,  and  published  the 
same,  according  to  the  requirements  of  the  said  act,  and 
deposited  a  printed  copy  thereof  at  the  office  of  the  said 
clerk  of  the  peace,  and  transmitted  a  copy  thereof  to  the 
Board  of  Trade,  and  therewith  a  statement  showing  the 
state  of  the  existing  works,  and  the  rates  then  leviable 
thereat,  the  average  revenue  derived  at  such  works  for  the 
three  years  specified  in  the  said  act,  the  estimated  amount 
of  the  rates  to  be  levied  at  the  existing  works,  and  also  at 
the  proposed  works,  and  the  estimated  amount  proposed 
to  be  expended  on  the  works : 

And  whereas  the  Board  of  Trade,  at  the  time  in  the  said 
act  appointed  in  this  behalf,  took  the  said  schedule  and 
statement  into  consideration,  and  made  suoh  Inquiries  and 
obtained  suoh  further  information  in  reference  to  the  seve- 
ral matters  therein  set  forth  as  they  deemed  expedient: 

And  whereas  the  said  schedule  was  prepared,  published, 
deposited,  and  transmitted  as  aforesaid  before  the  passing 
of  The  General  Pier  and  Harbour  Act,  1861,  Amendment 
Act: 


And  whereas  It  appears  to- the  Board  of  Trade  to  be  ex- 
pedient that  the  same  should  be  authorised  by  a  provisional 
order,  and  according*/  the  Beard  of  Trade  hare  finally 
adjusted  and  fixed  the  sehednte  of  rate*  hereto-  annexed, 
suoh  rates  not  exceeding  the  rates  specified  in  the  schedule 
so  prepared,  published,  deposited;  and  transmitted  aa  afore- 
said: 

And  whereas  the  consent  In  writing  of  the  Ctantnlsskm- 
era  of  her  Majesty'*  Woods,  Forests,  and  Land  Revenues 
to  the  making  of  this  provisional  order  has  been  obtained: 
And  whereas  the  Board  of  Trade,  after  making  such 
inquiries  as  they  have  thought  expedient,  have  settled  this 
present  provisional  order,  and  intend  to  cause  a  bill  to-  bo 
introduced  into-  Parliament  for  the  purpose  of  obtaining  an 
act  for  the  eonfimatioo  of  thin  provisional  order  (until 
which  confirmation  this  provisional  order  wffl  not  bo  of  any 
validity  or  force  whatever)  ; 

Now,  therefore,  the  Board  of  Trade  do,  by  this  their 
Provisional  Order  in  pursuance  of  the  General  Pier  and 
Harbour  Aet,  1861,  and  the  General  Pier  and  Harbour 
Act,  1861,  Amendment  Act,  and  by  virtue  and  in  exercise 
of  the  powers  thereby  respectively  in  them  vested,  and  of 
every  other  power  enabling  them  in  thai  behalf,  order- 
That,  from  and  immediately  after  the  passing  of  an  act 
of  Parliament  confirming  this  provisional  order,  the  follow- 
ing provisions  shall  take  effect  and  be  in  fereei  — 

Carriekfergus  Harbour  Comwusiionert. 

1.  The  municipal  commissioners  for  the  borough  of  Car- 
riekfergus, and  their  successors  la  office,  shall  be  and  are 
hereby,  for  the  purposes  of  this  order,  moorperated  by  the 
name  of  the  Carriekfergus  Harbour  Commissioners,  and  by 
that  name  shall  be  one  body  corporate,  with  perpetual  suc- 
cession and  a  common  seal,  and  with  power  to  purchase, 
take,  hold,  and  dispose  of  lands  and  other  property  for  the 
purposes,  but  subject  to  the  restrictions,  of  thin  order. 

2.  The  Carriekfergus  harbour  commissioners,  hereinafter 
called  the  commissioners,  shall  be  the  undertakers  of  the 
works  authorised  by  this  order. 

8.  The  Commissioners  Clauses  Act,  1847— except  the 
following  sections  thereof,  namely,  sections  6  to  56  (both 
inclusive),  and  84,  96,  97,  and  98 — shall  be  incorporated 
with  this  order. 

4.  The  commissioners  may  borrow  on  mortgage  or  bend 
at  interest  such  sums  of  money  as  may  be  required  for  the 
purposes  of  the  works  authorised  by  this  order,  not  exceed- 
ing in  the  whole  the  sum  of  £6,000. 

6.  In  order  to  create  a  sinking  fund  for  thediaoharge  of 
the  principal  money  so  borrowed,  the  commissioners  shall 
yearly  aet  apart  the  surplus  revenue  of  the  harbour,  and 
shall  deposit  the  same  in  some  joint  stock  bank  of  Issue  in 
Ireland,  to  be  increased  by  accumulation  in  the  way  of 
compound  interest  or  otherwise,  until  the  time  when  the 
accumulated  fund  shall  be  sufficient  to  pay  off  the  principal 
money  borrowed,  or  any  suoh  part  thereof  as  the  oommhv 
sioners  may  think  ought  to  be  then  paid  off,  and  the  com- 
missioners shall  then  apply  such  accumulated  fund  in  such, 
payment  accordingly ;  but  so  that  the  commissioners  shall 
not  allow  any  sum  exceeding  £600  to  remain  so  deposited 
for  a  longer  time  than  six  calendar  months  without  applying 
the  same  in  such  payment  as  aforesaid. 

6.  Any  money  borrowed  under  this  order  and  discharged 
by  means  of  the  sinking  fund  aforesaid  shall  not  be  re- 
borrowed ;  but  any  money  borrowed  and  discharged  other- 
wise than  by  means  of  such  sinking  fund  may  be  re- 
borrowed, if  required  for  the  purposes  of  this  order,  and 
so  totiee  quotie*. 

7.  The  mortgagees  of  the  commissioners  may  enforce 
the  payment  of  the  arrears  of  interest,  or  of  the  arrears  of 
principal  and  interest,  due  to  them  on  their  respective 
mortgages,  by  the  appointment  of  a  receiver.  The  amount 
to  authorise  a  requisition  for  a  receiver  shall  be  £1,000. 

8.  Every  part  of  the  money  borrowed  under  this  order 
shall  be  applied  only  for  purposes  authorised  by  this  order. 

Taking  of  Lands. 

9.  For  the  purposes  of  this  order,  the  commissioners 


aa 
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may  from  time  to  time,  by  agreement,  enter  on,  take,  or 
use  all  or  any  part  of  the  land*  shown  on  the  deposited 
plans  as  intended  to  be  taken  for  the  purposes  of  the  pro- 
posed  works,  and  also  all  or  any  part  of  the  lands  described 
in  Schedule  (A.)  to  this  order  annexed. 

10.  The  Lands  Clauses  Consolidation  Act,  1645,  except 
with  respect  to  the  purchase  and  taking  of  lands  otherwise 
than  by  agreement,  and  The  Lands  Clauses  Consolidation 
Acts  Amendment  Act,  I860,  shall  be  incorporated  with  this 
order. 

Work$. 

11.  Subject  to  the  provisions  of  this  order,  the  commis- 
sioners may,  on  the  lands  taken  by  them  under  this  order, 
and  in  the  lines  and  according  to  the  levels  and  within  the 
limits  of  deviation  shown  on  the  deposited  plans  and  sec- 
tions, make  and  maintain  the  works  shown  on  the  depo- 
sited plans. 

13.  The  works  by  this  order  authorised  comprise  the 
following : 

(I.)  A  pier  on  the  eastern  side  of  the  harbour,  com- 
mencing near  the  landward  end  of  the  existing  pier 
or  quay,  and  running  in  a  southerly  direction  for 
600  feet,  then  with  a  cant  to  the  westward  for 
100  feet ;  the  first  350  feet  of  the  pier  to  be  of 
stone  work,  the  remainder  of  open  pile  work ; 
(2.)  A  stone  breakwater  to  protect  the  same,  400  feet 
in  length,  lying  about  660  feet  to  the  westward  of 
and  parallel  to  the  pier,  with  an  easterly  cant  at 
the  south  end ; 
with  a  clear  width  of  entrance  between  the  pier  and  the 
breakwater  of  400  feet. 

Rates. 
IS.  The  commissioners  shall  not  construct  any  work  on 
any  part  of  the  shore  or  bed  of  the  sea  below  high-water 
mark  without  the  previous  consent  of  her  Majesty,  her 
heirs  and  successors,  signified  in  writing  under  the  hand 
of  one. of  the  Commissioners  of  her  Majesty's  Woods, 
Forests,  and  Land  Revenues,  and  then  only  according  to 
such  plan  and  under  such  restrictions  and  regulations  as 
the  last-mentioned  commissioners  or  one  of  them  approve 
of,  such  approval  boing  signified  as  last  aforesaid.  After 
any  such  work  Is  constructed  with  such  consent  as  afore- 
said, the  commissioners  shall  not  alter  or  extend  the  same 
without  first  obtaining  the  like  consent  and  approval.  If 
any  work  be  commenced,  constructed,  altered,  or  extended, 
contrary  to  this  provision,  the  Commissioners  of  her  Ma- 
jesty's Woods,  Forests,  and  Land  Revenues  may,  at  the 
expense  of  the  commissioners  incorporated  by  this  order, 
abate  and  remove  it  or  any  part  of  it,  and  restore  the  site 
thereof  to  its  former  condition.  The  amount  of  such  ex- 
pense shall  be  a  debt  due  to  the  crown  from  the  commis- 
sioners incorporated  by  this  order,  and  shall  be  recoverable 
as  such,  with  costs,  or  the  same  may  be  recovered  with 
costs  as  a  penalty  is  recoverable  from  those  commissioners. 

14.  The  commissioners  may  demand  and  receive  in  re- 
spect of  the  vessels,  goods  and  things  described  in  Sche- 
dule (B.)  hereto,  any  sums  not  exceeding  the  rates  in  that 
schedule  specified. 

15.  Officers  of  customs,  belog  in  the  execution  of  their 
duty,  shall  at  all  times  have  free  ingress,  passage,  and 
egress,  on,  into,  along,  through,  and  out  of  the  pier  and 
harbour,  by  land,  and  with  their  vessels,  and  otherwise, 
without  payment. 

16.  The  commissioners  shall  apply  all  rates  received  un- 
der this  order,  and  all  other  moneys  coming  to  their  hands 
from  the  existing  harbour,  or  new  works,  or  the  lands  or 
property  connected  therewith,  for  the  purposes  and  in  the 
order  following,  and  not  otherwise : — 

(I.)  In  paying  the  costs  of  and  connected  with  the  pre- 
paration and  making  of  this  order : 

(9.)  In  paying  the  expenses  of  the  maintenance,  manage- 
ment, and  regulation  of  the  existing  harbour  and 
new  works,  and  the  lands  and  property  connected 
therewith: 

(3.)  In  paying  the  interest  on  any  money  bo  rowed  un- 
der this  order,  and  any  sum  payable  ou  account 
of  the  principal  thereof: 


(4.)  In  paying  the  rent  of  the  property  described  hf 
Schedule  (A.)  hereto,  and  in  fining  down  such 
rent  in  pursuance  of  any  agreement  in  that  be- 
half made  or  to  be  made  . 

(5.)  As  to  the  surplus  revenue  of  the  harbour,  that  is  to 
say,  so  much  of  the  rates  and  other  moneys 
aforesaid  as  may  remain  after  making  the  seve- 
ral payments  before  in  this  provision  directed, — 
in  creating  a  sinking  fund  in  manner  before  in 
this  order  specified. 

General  Provisions. 

17.  The  following  provisions  of  the  Harbours,  Docks, 
and  Piers  Clauses  Act,  1847,  shall  not  be  incorporated 
with  this  order,  namely,  sections  16,  17,  18,  and  19. 

18.  The  commissioners  shall  not  purchase  for  extraor- 
dinary purposes  lands  exceeding  in  extent  in  the  whole  two 
acres. 

19.  The  commissioners  shall  have  the  appointment  of 
meters  and  weighers  within  the  harbour. 

20.  The  commissioners  may  provide  such  steam  engines, 
steam  vessels,  piling  engines,  diving  bells,  ballast  lighten, 
rubbish  lighters,  and  other  machinery  and  vessels,  as  they 
may  think  necessary  for  effectuating  any  of  the  purposes 
of  this  order ;  and  may  demand  and  receive  such  sums  for 
the  use  of  the  same  as  they  may  think  reasonable. 

SI.  The  commissioners  shall  be  a  pilotage  authority  and 
a  local  authority  within  the  meaning  of  The  Merchant 
Shipping  Act,  1854,  with  all  the  powers  by  that  Act  con- 
ferred on  pilotage  authorities  and  on  local  authorities. 

32.  Part  V.  of  The  Harbours  and  Passing  Tolls,  Ac, 
Act,  1861,  shall  apply  to  Carrickfergus  Harbour  as  altered 
under  this  order. 

23.  This  order  may  be  cited  as  The  Carrickfergus  Har- 
bour Order,  1662. 

Board  of  Trade,  Whitehall. 
Dated  this  1 9th  day  of  May,  1862. 

(Signed)        T.  H.  Fabbeb, 

Assistant  Secretary. 


SCHEDULE  (A.) 
A  tenement  and  premises  situate  in  the  Irish  quarter  of 
the  town  of  Carrickfergus,  known  as  Wilson's  or  Barnett  s 
Quay,  comprised  and  particularly  described  in  an  agree- 
ment dated  the  1st  day  of  November,  1861,  and  made  be- 
tween William  Davys  Duncan  Wilson,  Esq.,  of  the  one 
part,  and  the  Municipal  Commissioners  of  the  Borough  of 
Carrickfergus  of  the  other  part. 

SCHEDULE  (B  ) 
I—- « Bates  oh  Vessels  using  ob  entering  thb  Exist- 
ing Harbour  ob  hew  Works. 

s.   a\ 
For  every  vessel  .  .     per  register  ton    0     2 

All  pleasure  boats,  boats  entirely  open,  and  fishing  boats, 
exempt. 
II.— Rates  oh  Goods  shipped  ob  unshipped,  beceived 

or  delivered,  within  the  existing  Harbour  oh 

at  the  hew  wobks. 
Bricks  .  .  .  .     per  ton     0     I J 

Cattle — bulls,  cows,  oxen,  and  horses  .  each  0  1 
Cattle — calves,  pigs,  sheep,  and  lambs  per  score  0  3 
Clover  seed        .  .  .  .per  sack    •     1 J 

Coals      .  .  .  .  .     per  ton     0     l{ 

Deals     .  .  .  .  .     per  120     1     0 

Flour     .  .  .  .  .     per  ton     0     1 

C  unpou  der  .  #  per  barrel    0    0L 

Iron       .  .  .  .  .     per  ton     0     1} 

Lead  .  ..  .  .    per  ton     0     1 J 

Meal      ...'•.     per  ton     0     \\ 
Salt  rock  .  .  ,  •     per  ton    0     I 

Slates    .  .  .  .  .     perton    0     1} 

Stones   .  .  .  .     per  ton     0     I J 

Timber  of  all  kinds,  except  deals,  per  load  of  SO  feet  0     2 
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All  other  Oood$t  not  particularly  enumerated  above. 
Light  goods         .  .  .    per  barrel  bulk    0    1 

Heavy  goods  .  .  .    per  ton    0    S 

~  In  charging  the  rates  on  goods,  the  gross  weight,  or 
measurement  of  all  goods  to  be  taken  ;  and  for  any  less 
weights,  measures,  and  quantities  than  those  store  speci- 
fied, a  proportion  of  the  respective  rate  shall  be  charged. 

Five  cubic  feet  not  exceeding  2£  owt.  to  be  rated  as  a 
barrel  bulk ;  but,  when  the  weight  of  6  eubio  feet  is  greater 
than  2}  cwt.,  then  9}  owt.  to  be  rated  as  a  barrel  bulk. 

III. — Rates  fob  the  Use  of  Crakes,  Weighing  Ma- 
c hires,  and  Sbeds  provided  at  the  existiro 

HaHBOUB  OB  NEW  WORKS. 


let.  Rates  of  Craneage. 


All  goods  or  packages  not  exceeding  1  ton 
Exceeding  1  ton  and  not  exceeding  2  tons 
Exceeding  2  tons  and  not  exceeding  8  tons 
Exceeding  3  tons  and  not  exceeding  4  tons 
Exceeding  4  tons  and  not  exceeding  &  tons 
Exceeding  5  tons  and  not  exceeding  6  tons 
Exceeding  6  tons  .  .  . 

2nd,  Weighing  Machines, 
For  goods  weighed,  \d.  for  each  ton  or  part  of  a  ton. 

3rd.  Shed  Due*. 
For  each  ton  of  goods  of  8  barrels  bulk,  or  for  each  ton 
of  goods  of  20  cwt.,  which  shall  remain  in  the  sheds  or  on 
the  quays  of  the  harbour  for  a  longer  time  than  48  hours, 
the  sum  of  3a*.,  and  the  sum  of  IJcf.,  per  ton  for  each  day 
during  which  such  goods  shall  remain  after  the  first  48 
hours. 

SCHEDULE. 

I— Bates  on  Vessels  using  the  Pieb. 

s.   d. 

For  every  vessel  under  the  burden  of  1 5  tons  per  ton    0    4 

For  every  vessel  of  the  burden  of  16  tons,  and  under 
50  tons  ....     per  ton 

For  every  vessel  of  the  burden  of  50  tons,  and  under 
100  tons  •  .  .    per  ton 

For  every  vessel  of  the  burden  of  1 00  tons,  and  under 
150  tons  .  .  •    per  ton 

For  every  vessel  of  the  burden  of  150  tons,  and  up- 
wards •  .  ...    per  ton 

All  lighters  for  any  vessel  in  the  roads  shall  be  ex- 
empt from  rates;  but  if  the  vessel  do  not  use  the 
pier,  every  lighter  shall  pay  for  each  trip  per  ton 

All  boats  entirely  open,  landing  or  taking  on  board 
goods  or  dried  or  salted  fish         .  .    each 

All  drave  or  large  boats  using  the  pier  with  fresh 
fish  ....  .    each 


0    6 

0    8 
0  10 


1     0 


0     2 


0     6 


0     4 

U— Rates  on  Goods  siufpbd  ob  unshipped  at  the 

Pieb. 
Ale  •  ,  .  per  hogshead 

Ale  (bottled)  .  .  per  barrel  bulk 

Anchor         •  .  .♦  •  per  cwt. 

Anchor  stock  .  .  .    per  foot  run 

Bark  ....  per  ton 

Bedding  (seaman's)  .... 
Beef  or  pork  •  .  .  per  ton 

Beef  or  pork  •  •  •        per  barrel 

Blabber         .  .  per  ton  of  252  gallons 

Bone  dust  •  .  .  per  ton 

Bones  of  cattle         ...  per  ton 

Bottles  ...»        per  gross 

Bricks  ....         per  1,000 

Butter  ....        per  barrel 

Casks  (empty)  not  being  returned  packages 

per  puncheon 
Other  casks  in  proportion. 
Cattle : 

Bulls  •  each 

Cows  and  oxen  .  .  each 

Calves .  •  .  .  .    each 


0 

6 

0 

3 

0 

0 

0 

2 

1 

0 

0 

3 

1 

4 

0 

2 

1 

0 

0 

8 

0 

6 

0 

2 

0 

8 

0 

4 

0     3 


Horses.  .  .  .    each 

Pigs     .....    each 

Sheep  «...         per  score 

Lambs  .  •  per  score 

Chalk  ....  per  ton 

Cheese        ....  per  owt. 

Chimney  cans         .  .  per  100 

Clay  (fire,  manufactured)    •  •  per  ton 

Clay  (common)        .  .  .  per  ton 

Cloth,  haberdashery,  &c.     .  per  barrel  bulk 

Coaches ; 

Chaises  and  other  four  wheeled  carriages  each 
fcjgs,  carts,  and  other  two-wheeled  carriages 


Coals  (Scotch,  English,  smithy,  and  culm)  per  ton 
Copper        .  .  .  .  per  tou 

Corks  .  .  per  barrel  bulk 

Corn: 

Wheat  and  malt  •  per  quarter 

Barley,  beans,  peas,  tares,  oats,  rye,  buck- 
wheat, and  Indian  corn  .  per  quarter 
Crystal  •  .per  barrel  bulk 
Dissolved  bones  and  other  artificial  manures  per  ton 
Dogs  (sporting  only)  •  •  •  each 
Drugs  •  .  .per  barrel  balk 
Earthenware  ...  per  crate 
Eggs  •  .per  barrel  bulk 
Fish  (dried  and  salted)  .            .            .per  ton 

Haddocks,  cod,  salmon,  and  all  fresh  fish  not 
enumerated         •  .      per  barrel  bulk 

Flax  .  .per  ton 

Flour     .....    per  sack 
Flour     .  .per  barrel 

Fruit  •  .  per  bushel  or  sieve 

Glass  ...  per  barrel  bulk 

Groceries,  viz: 

Almonds,  figs,  cinnamon,  currants,  pepper,  pi- 
mento, plums,  prunes,  raisins,  and  the  like 
per  barrel  bulk 
Guano         .  .  per  too 

Gunpowder  .  .per  barrel 

Hams,  bacon,  or.  tongues     .  per  cwt. 

Hardware.  .  per  barrel  bulk 

per  dosen 


Hares  and  rabbits   . 

Any  less  quantity 
Hay  . 

Hemp  .  ... 

Herrings  (fresh) 
Herrings  (cured)     . 
Hides : 

Ox,  cow,  or  horse  (salted  or  dried) 

Calfskins        .  .  • 

Sheep  skins     . 

Lamb  skins 
Hoops  of  wood        . 

Household  furniture  (new)  .  per  barrel  bulk 

Household  furniture  (belonging  to  parties  changing 
their  residences  only)     .        per  10  barrels  bulk 
Husbandry  utensils  •  •  per  ton 

Husbandry  utensils  .  •    perbarie    bulk 

Iron: 

Bar,  bolt,  and  rod 

Pig  and  old 

Manufactured,  oast,  and  wrought 

Chain  cables 
Kelp  •  i  • 

Lrad  (all  kinks)   . 
Leather  (tanned  and  dressed) 
Lime  •  *    per  chaldron  of  16  bolls 

Limestone  •  •  •  .    per  ton 

Lime  or  moulding  sand   •    •        •  .    per  ton 

Machinery  .  •  •  .     per  ton 

Machinery  .  •  .per  barrel  bulk 

Manure  (street)  .  •  .per  ton 

Masts  and  spars,  ten  inches  in  diameter  and  up- 
wards, •  •  each 

Under  10  inches      .  •  •  each 


per  ton 

per  ton 

per  cran 

per  barrel 

per  ton 
per  120 
per  120 
per  120. 
per  1,500 


per  ton 
per  ton 
per  cwt. 
per  ton 
per  ton 
per  ton 
per  ton 


0  8 

0  6 

0  3 

1  4 
0  2 

0  3 


0  2 

1  4 
0  2 
0  1* 
0  2 
0     3 


1  4 
0  10 
0  1J 

0  5 

1  0 
0     I 

0  6 

1  4 
0     2 


4     6 
3     0 
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per  8  large  pitcher* 

.     per  barrel  bulk 

.  .    per  ton 


perbagof2801bo 
Meat  (fresh)  .    per  ton 

Meat  (fresh) 
Milk 

Musical  Instruments 
Oil* 
Ores: 

Copper,  Iron,  lead,  and  other  ore*    .    per  ton 
Oysters  per  bushel 

PsAMngvs*  luggage,  not  exceeding  4  barrels  bulk, 
free.  All  abote  4  barrels  bulk   .   per  barrel  bulk 
Peats         ....  perton 

Pitch  r  per  barrel 

Porter  •  per  hogshead 

Porter  (bottled)    .  .per barrel bulk 

Potatoes    .  perton 

Poultry*  including  pigeons,  game,  &e.    •  perdosen 

Any  less  quantity        • 
Bags  (linen)  par  ton- 

Other  rags,  old  rope,  and  the  like    .    per  ton 


Bape  Cakes 

Salt 

Seed*: 

Flax  and  rape 

Flax 

Flax,  in  balk   . 

Clover 

Garden- 
Hemp  and  canary 

Rye  Grass 
Shrimp  basket* 
Skin*  seal 


per  too 

perton 


per     _ 

per  barrel 

per  quarter 

perton 

perton 

perton 

per  8  bushel* 


per  ISO 
per  1000 
Siaeable  ...  per  1 000 

Over  sine  per  100 

Spirit*  (Foreign  and  British) 

per  hogshead  of  56  Gallons. 
Stones: 

Bubble  .  per  ton  of  16  cubic  feet 

Hew*  ashlar  freestone  per  ton  of  16  cubic  feet 
flonghasbJa*  freestone  per  ton  of  16  cublo  feet 
Pavement  not  exoaeding  3  in.  thiok  per  70  ft. 
Pavement  above  S  in.  thick  per  16  onbio  feet 


0 

1 
• 
0 
0 
0 

0 
0 

0 

• 

0 
9 
0 
0 
0 

1 

0 
0 

• 

0 
0 
0 

I 

1 
1 

0 
0 

0 

0 

1 


Spare  of  air  length*,  above  4  and  wider  6  mehee 

i»  diameter                                        per  1*0  19  O 

Spokes  of  wheels  not  exceeding  2  feet  in 

length                                             per  120  ©■  4 

Exceeding  2  feet  in  length    .        per  110  tr  • 

Wedge*    ....     perletJO  1  O 

Pipe  staves  and  other*  in  pro* 

portion                         per  stnndard'hnueVed  1  0 
Lignum  vitm,  fnatlo,  logwood*  mahogany, 

and  rosewood   .                                perton  1  4 

Wool                                                   •      par  cwt.  O  2 

Tarn                 ....        perton  1  4 

perton  1  4 


All  other  good*  mot  particularly  enumerated  in  the 
above  Table. 


O 

1 


goods  to  be 


0    8 


Scythe  stones 
Mill  stones 


Sugar 

Tallow 

Tar 

Tea 

Tile*  (roolng) 

Tilen  or  pipes  for  draining 

Tin  of  all  kinds 

Tobacco  •  • 

Treenails,  nndor  2  feet  in  length 

Treenails,  exceeding  2  feet  in  ~ 

Turnips 

Turpentine 


per  score 


length 


per  ton 
per  ton 
perton 
per  barrel 
per  chest 
per  1000 
per  1000 
perton 
perton 
per  1000 
per  1000 
per  ton 
per  hogshead 
per  cartload 
per  hogafaead 
per  carboy 
perton 
per  hogshead 
per  barrel  bulk 


Light  goods     •  .  • 

Heavy  goods    •  •  •  •        P 

In  charging  the  rales  on  goods,  the 
weight  or  measurement  of  all 
taken,  and,  for  any  lese  weights, 
snres,  and  quantities,  than  those  above  tpe- 
tifted,  a  proportion  of  the  respective  rates 
shall  be  charged. 
Five  cubic  feet,  not  exceeding  2}  cwt.,  to  be 
rated  as  a  barrel  bulk ;  but  when  the  weight 
of  5  cubic  feet  is  greater  than  2$  cwt^  then 
2}  cwt.  to  be  rated  aa  a  barrel  bulk. 

IIL— Batks  ron  TJsb  or  Cuanbs,  Wxxontea 
Machine*,  and  Shxds. 
1st.  Rate*  of  Graneaga. 

AH  goods  or  packages  not  exceeding  1  ton  .03 

Exceeding  1  ton  and  not  exceeding  2  tone  .    O    4 

Exceeding  2  tone  and  not  exceeding  S  tone  .    O     6 

Exceeding  8  tone  and  not  exceeding  4  tone  .    O     8 

Exceeding  4  tons  and  not  exceeding  5  tone  •    O  10 

Exceeding  a  tone  and  not  exoaeding  6  toon  .    l     o 

Exceeding  6  tone  and  not  exoaeding  7  ton*  .    1 

Exoaeding  7  tone  and  not  exceeding  8  tons  •    1 

Exceeding  8  tone  and  not  exceeding  0  tone  .    1 

Exceeding  0  tone  and  not  exceeding  10  tone  ,    * 

Exceeding  10  tens  .  .  -    S 

2nd.  Weighing  Machinee. 
For  goods  weighed,  for  each  ton  or  part  of  a  ton  .    0     1 

drd.  Shed  Dues. 
For  each  ton  of  goods  of  8  barrel*  bulk,  or  for  each 
ton  of  goods  of  20  cwt.,  which  shall  remain  in 
the  shed*  or  other  works  of  the  pier  for  a  longer 
time  than  48  hours,  the  sum  of  id. ;  and  the  snm 
of  l|</«  per  ton  for  each  day  during  which  each 
good*  ahall  remain  after  the  first  4S  hours. 
For  any  portmanteau,  trunk,  parcel,  or  other  article 
of  passengers*  luggage,  for  each  day  or  part  of  a 
day,  per  package  .02 


Vegetables 

Vinegar 

Vitriol 

Whalebone 

Wine 

Wine  (bottled) 

Wood: 

Fir,  pine,  and  other  descriptions  not  enumerated 

per  load  of  50  feet    0 
Oak  or  wainscot  .  •    per  load  of  60  feet    1 

Firewood  .  per  fathom    0 

Lathe  and  Uthwood  per  fathom  of  2 16  cubic  ft.    2 
Handspokes  *        per  120    0 

Oars  •  per  120    2 

Spars,  under  22  feet  in  length,  above  xj  and 

under  4  inches  in  diameter  per  120    2 

Spars  2  J  inches  in  diameter  and  under  per  120    1 
Spars  22  feet  in  length  and  upwards,  and  not 
exceeding  4  inches  in  diameter    •    per  120    6    6 


XV. — BATXS  OK  PAtSlNOEnS  LAXDINO  OX   OB  BVBABX< 

mo  won  thb  Pun. 

For  every  passenger  or  other  person  who  shall 
land  on  the  said  pier  from,  or  embark  from  it 
on  board  of,  any  ship,  vessel*  packet,  or  passage 
boat,  not  being  boata  or  vessels  used  for  plea- 
sure only,  for  each  and  every  time,  any  snm 
not  exceeding  •  .0 

For  every  person  who  shall  land  on  the  aaid  pier 
from,  or  embark  from  it  on  board  of,  any  boat 
or  vessel  used  for  pleasure  only,  fur  each  and 
every  time,  any  sum  not  exceeding     .  .  0 

For  every  person  who  shall  use  the  aaid  pier  for 
the  purpose  of  walking  for  exercise,  pleasure, 
or  any  other  purpose,  except  for  embarking  or 
disembarking,  for  each  and  every  time,  any  sum 
not  exceeding  .  •  .  .002 

For  every  master  of  any  vessel,  boat,  or  wherry, 
being  an  inhabitant  of  the  town  of  Deal  or 
parish  of  Walmer,  and  using  the  said  pier  far 
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the  purpose  of  going  to  or  returning  from  -bit 
own  vessel,  boat,  or  wherry,  an  eauual  sum 
not  exeeedine? 


10    0 


CAP.  LIL 
An  Act  to  amend  an  Act  of  the  Twenty- fourth  and  Twenty. 
fifth  Tears  of  the  Reign  of  Her  Majesty,  to  prevent  the 
future  Grant  by  Copy  of  Court  Boll  and  certain  Leases 
of  lands  and  Hereditaments  in  England  belonging  to 
Bcdesiastical  Benefice*.  [20th  July,  1661.] 

CAP.  Lllf. 
An  Act  to  frdiitate  the  Proof  of  Title  to.  and  the  Convey- 
aace  of,  Beal  EatAtea.  [20th  July,  1862.] 

CAP.  LW. 
An  Act  to  make  farther  Provision  respecting  Lunacy  In 
Scotland.  [29th  July,  1869.] 

CAP.  LV. 
An  Act  for  the  Settlement  of  a  Loan  due  from  the  Island 
of  Jamaica  to  the  Imperial  Government. 

[00th  July,  1663.] 

CAP.  LVL 

An  Act  to  confirm  certain  Provisional  Orders  made  under 
an  Act  of  the  Fifteenth  Tear  of  Her  present  Majesty,  to 
facilitate  Arrangements  for  the  Belief  of  Turnpike 
Trusts.  [29th  July,  1 862  J 

CAP.  LVIL 

An  Act  to  authorise  the  Bale  of  Her  Majesty's  Bakehouse 

in  Peaseod  Street,  Windsor,  and  the  Application  of  the 

Proceeds  in  the  Purchase  of  Land  or  Buildings  to  be 

held  with  Windsor  Castle.  [29th  July,  I860.] 


was  kept,  or  permitted  to  live  or  remain,  at  the  time  of 
such  injury,  shall  be  deemed  to  be  the  owner  of  such  dog, 
and  shall  be  nable  as  such,  unless  the  said  occupier  can 
prove  that  he  was  not  the  owner  of  such  dog  at  the  time 
the  injury  complained  of  was  committed,  and  that  such  dog 
was  kept,  or  permitted  to  live  or  remain,  in  the  said  house 
or  premises  without  Us  sanction  or  knowledge :  provided 
always,  that  where  there  are  more  occupiers  than  one  in 
any  house  or  premises  let  in  separate  apartments,  or  lodg- 
ings, or  otherwise,  the  occupier  of  that  particular  part  of 
the  premises  in  which  part  such  dog  shall  have  been  kept, 
or  permitted  to  live  or  remain,  at  the  time  of  such  injury, 
shall  be  deemed  to  be  the  owner  of  such  dog. 
3.  This  Act  shall  extend  to  Inland  only. 

CAP.LX. 

An  Act  to  Indemnify  such  Persons  in  the  United  Kingdom 
as  have  omitted  to  qualify  themselves  for  Offices  and 
Employments,  and  to  extend  the  time  limited  for  those 
Purposes  respectively.  [20th  July,  1862.] 


CAP.  LVIZL 

An  Act  to  make  lusher  Provision  with  respect  to  the 
raising  of  Money  for  erecting  and  Improving  Parochial 
Buildings  ia  Scotland.  [20th  July,  1862.] 

CAP.  LIX 
An  Act  to  reader  Owners  of  Pogaln  Ireland  nable  tor 
Injur***  to  ebeop.  [00th  July,  1802.] 

See.  1.  '  thenar  oftioa  fo  6c  liable  in  damages  far  any  injury 
committed  by  his  dog.    Recovery  ut  damages* 
0.  Who  shaU  be  deemed  the  owner  of  the  dog. 
6.  Extent  of  act. 
*  Whereas  It  Is  expedient  to  amend  the  law  as  to  the  liabi- 
lity of  the  owners  of  dogs  for  injuries  done  to  sheep  by 
each  dogs : '  Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  ad>ice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

1.  The  owner  of  every  dog  shall  be  liable  in  damages 
for  injury  done  to  any  sheep  by  his  dog;  and  it  shall  not 
be  necessary  for  the  party  seeking  such  damages  to  show 
a  previous  mischievous  propensity  in  such  animal,  or  the 
owner's  knowledge  of  such  previous  mischievous  propensity, 
or  that  the  injury  was  attributable  to  neglect  on  the  part 
of  such  owner :  such  damages  shall  be  recoverable  by  the 
owner  of  the  sheep  hilled  or  injured  in  any  court  of  com- 
petent jurisdiction ;  where  the  amount  of  the  damages 
claimed  shall  not  exoeed  five  pounds,  the  same  shall  be  re- 
coverable in  a  summary  way  before  any  justice  or  justices 
sitting  in  Petty  Sessions  under  the  provisions  of  "  The 
Petty  Sessions,  Ireland,  Act,  1851,"  or  of  any  act  amend- 
ing the  aame. 

2.  The  occupier  of  any  house  or  premises  where  any  4og 


CAP.  LKL 

An  Act  ior  the  batter  Msmasnsnent  of  Highways  in  E*g- 
land.  [20th  July,  1862.] 

CAP.  Lxn. 

An  Act  to  amend  the  Law  relating  to  the  Duration  of  con- 
tested Elections  for  Counties  in  Ireland,  and  for  estab- 
lishing additional  Places  for  taking  the  Poll  thereat. 

[29lh  July,  1862] 
18  jr  14  Vict.  *  00. 
Sec  1.  Commencement  of  act. 

2.  This  act  incorporated  uriik  recited  act, 
S.  Provisions  of  18  fr  14  Vie.  c.  68,  relating  to  dura- 
tion of  poll  at  contested  elections  far  oouMiee  in 
Ireland  repealed, 

4.  Regulating  time  far  polling  at  elections  for  knights 

of  the  shire  in  Ireland,  (fc.    Elections  on  or  6c- 
fore  the  1st  January,  1868,  not  to  be  affected. 

5.  Duty  of  poll  clerks  at  such  ekoHsna, 

6.  Poll  may  be  closed  in  certain  oases  as  heretofore. 

7.  Proceedings  in  oases  of  riot, 

8.  Additional  polling  places  stag  be  appointed  upon 

petition  from  justices  in  Quarter  Sessions  assem- 
bled to  Lord  Lieutenant. 
0.  Place  in  which  the  court  for  revision  of  lists-may 

beheld. 
10.  Declaration  or  order  to  he  certified  by  clerk  of 
Privy  Council,  andvablisked  in  Dublin  Gazette  m 
*  Whereas  an  Act  was  passed  in  the  thirteenth  and  four- 
teenth years  of  the  reign  of  her  Majesty,  intituled  An  Act 
to  shorten  Um  Duration  of  Elections  in  Ireland,  and  for 
establishing  additional  Places  for  taking  the  poll  thereat ; 
and  it  is  expedient  to  amend  certain  provisions  of  the  said 
act  relating  to  contested  elections  for  counties  in  Ireland, 
and  to  limit  the  time  of  taking  the  pell  at  such  elections  to 
one  day,  and  to  establish  additional  places  for  taking  the 
poll  at  such  elections: '  Be  H  therefore  enacted  by  the 
Quean's  meet  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  eame,  as  follows : 

1.  This  Act  shall  commence  and  take  effect  from  and 
after  the  first  day  of  January  one  thousand  eight  hundred 
end  sixty -three,  save  as  herein-after  excepted. 

2.  This  act  shall  be  deemed  to  be  Incorporated  with  the 
said  recited  act,  and  shall  be  as  if  the  said  recited  act  (ex. 
cept  such  parts  thereof  as  have  been  repealed  or  amended 
by  this  act)  and  this  act  were  one  act. 

8.  So  much  of  the  said  recited  act  as  authorises  the  con- 
tinuance of  the  ponfng  at  every  contested  election  of  a 
Mght  or  knights  of  the  shire  to  serve  in  Parliament  for 
any  county  in  Ireland  tor  two  days,  and  prescribes  the  du- 
ties of  the  ehetuTaad  aheriff  deputies-and  dork  at  such  poH 
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during  -those  days,  and  fixes  tho  commencement  and  limits 
the  hours  of  polling  on  such  days,  and  prevents  the  com- 
mencement of  such  polling  on  a  Saturday,  shall  be  and  the 
same  is  hereby  repealed. 

4.  At  every  contested  election  'of  a  knight  or  knights  of 
the  shire  to  serve  in  Parliament  for  any  county  in  Ireland 
which  shall  take  place  after  the  commencement  of  this  act. 
the  polling  shall  commence  on  the  next  day  but  two  after 
the  day  fixed  for  the  election  (such  day  not  being  Sunday, 
Good  Friday,  or  Christina*  Day,)  and  shall  continue  for 
one  day  only,  save  in  the  cases  hereinafter  mentioned,  and 
shall  commence  at  the  hour  of  eight  in  the  forenoon  of  the 
day  next  but  two  after  the  day  fixed  for  the  election,  and 
tie  kept  open  until  five  In  the  afternoon  of  such  day,  any 
statute  to  the  contrary  notwithstanding :  provided  always, 
that  when  such  next  day  but  two  after  the  day  fixed  for  the 
election  shall  be  Sunday,  Good  Friday,  or  Christmas  Day, 
then  in  case  it  be  Sunday  the  poll  shall  be  on  the  Monday 
next  following,  and  in  case  it  be  Good  Friday  then  on  the 
Saturday  next  following,  and  in  case  it  be  Christmas  Day 
then  on  the  next  day  following  if  the  same  shall  not  bo 
Sunday,  and  if  it  be  Sunday,  on  the  next  following  Mon- 
day :  provided  always,  that  in  case  any  election  shall  take 
place  for  any  county  in  Ireland  before  or  on  the  said  first 
day  of  January  one  thousand  eight  hundred  and  sixty-three, 
the  poll  and  proceedings  thereat  shall  be  taken  in  the  same 
manner  as  if  this  act  had  not  been  passed. 

6.  The  clerks  appointed  to  take  the  poll  at  the  several 
places  appointed  for  polling  for  the  several  baronies  or  half 
baronies,  or  any  division  thereof  respectively,  and  in  the 
several  polling  booths,  shall,  at  the  final  close  of  the  day's 
poll,  enclose  and  seal  their  several  books,  and  shall  publicly 
deliver  them,  so  enclosed  and  sealed,  to  the  sheriff  or  sher- 
iff's deputy  presiding  at  each  poll ;  and  every  such  deputy 
who  shall  have  received  any  such  poll  books  shall  forthwith 
deliver  the  same,  so  enclosed  and  sealed,  to  tho  sheriff  or 
his  under-sheriff,  who  shall  receive  and  keep  all  the  poll 
books  unopened  until  the  reassembling  of  the  court  on  the 
day  next  but  one  after  the  close  of  the  poll,  unless  such  day 
shall  be  Sunday,  and  then  on  the  Monday  following,  at  an 
hour  not  earlier  than  eleven  in  the  forenoon  of  the  said  day, 
when  he  shall  openly  break  the  seals  thereon,  and  cast  up 
the  number  of  votes  as  they  appear  in  the  said  several  books, 
and  shall  openly  declare  the  state  of  the  poll,  and  shall  de- 
clare the  member  or  members  chosen,  at  or  before  the  hour 
of  two  in  the  afternoon  of  the  said  day,  any  statute  to  the 
contrary  notwithstanding. 

6.  Nothing  in  this  act  contained  shall  prevent  any  sheriff 
or  other  returning  officer,  or  the  lawful  deputy  of  any  sheriff 
or  returning  offioer,  from  closing  the  poll  at  any  contested 
•lection  for  any  county  in  Ireland,  previous  to  the  expira- 
tion of  the  time  fixed  by  this  act,  in  any  case  where  the  same 
might  ha>  e  been  lawfully  closed  before  the  passing  of  this 
act. 

7.  Where  the  proceedings  at  any  election  after  the  com- 
mencement of  this  act  (whether  such  proceedings  shall  con- 
sist of  the  nomination  of  a  candidate  or  candidates  or  of  the 
taking  of  the  poll)  shall  be  interrupted  or  obstructed  by  any 
riot  or  open  violence  at  or  near  the  place  of  election  or  a 
polling  place,  or  shall  be  interrupted  or  obstructed  by  any 
riot  or  open  violence  taking  place  elsewhere  by  the  violent 
or  foroible  prevention,  obstruction,  or  interruption  of  vo- 
ters proceeding  on  their  way  to  such  election  or  polling 
place  (such  last-mentioned  prevention,  obstruction,  or  in- 
terruption of  voters  proceeding  on  their  way  as  aforesaid 
being  shown  by  affidavit,)  the  sheriff  or  other  returning 
officer,  or  the  lawful  deputy  of  any  sheriff  or  returning  offi- 
cer, ahull  not  for  such  cause  terminate  the  business  of  such 
nomination,  nor  finally  close  the  poll,  but  shall  adjourn  the 
nomination  or  the  taking  of  the  poll,  at  the  particular 
polling  place  or  polling  places  at  or  near  to  which,  or  en 
the  way  to  which,  such  interruption  or  obstruction  shall 
have  happened,  until  the  following  day,  and,  if  necessary, 
shall  further  adjourn  such  nomination  or  poll,  as  the  case 
may  be,  until  such  interruption  or  obstruction  shall  have 
ceased,  when  the  sheriff  or  returning  offioer,  or  his  deputy, 
shall  again  proceed  with  the  business  of  the  nomination  or 


with  the  taking  the  poll,  as  the  case  may  be,  at  the  place 
or  places  at  or  near  to  which,  or  on  the  way  to  which,  the 
same  respectively  may  have  been  interrupted  or  obstructed ; 
and  the  day  on  which  the  business  of  the  nomination  shall 
have  been  concluded  shall  be  deemed  to  have  been  the  daj 
fixed  for  the  election,  and  the  commencement  of  the  poll 
shall  be  regulated  accordingly ;  and  any  day  whereon  the 
poll  shall  have  been  so  adjourned  shall  not  at  such  place  or 
places  be  reckoned  the  day  of  polling  at  such  election  within 
the  meaning  of  this  act  j  and  whenever  the  poll  shall  have 
been  so  adjourned  by  any  deputy  of  any  sheriff  or  other 
returning  officer,  such  deputy  shall  forthwith  give  notice  of 
such  adjournment  to  the  sheriff  or  returning  officer,  who 
shall  not  finally  declare  the  state  of  the  poll,  or  make  pro- 
clamation of  the  member  or  members  chosen,  until  the  poO 
so  adjourned  at  such  place  or  places  as  aforesaid  shall  have 
been  finally  closed,  and  the  poll  books  delivered  or  trans- 
mitted to  such  sheriff  or  other  returning  officer,  anything 
hereinbefore  contained,  or  in  any  other  statute,  to  the 
eontrary  notwithstanding :  Provided  always,  that  this  act 
shall  not.be  taken  to  authorise  an  adjournment  to  a  Sun- 
day, but  that  in  every  case  in  which  the  day  to  which  the 
adjournment  would  otherwise  be  made  shall  happen  to  be  a 
Sunday,  Good  Friday,  or  Christmas  day,  that  day  or  days 
shall  be  passed  over,  and  the  following  shall  be  the  day  to 
which  the  adjournment  shall  be  made. 

8.  It  shall  be  lawful  for  the  Lord  Lieutenant  or  other 
chief  governor  or  governors  of  Ireland,  by  and  with  the 
advice  of  the  Privy  Council  in  Ireland,  from  time  to  time 
hereafter,  on  petition  from  the  justices  of  any  county  or 
riding  in  Ireland  in  Quarter  Sessions  assembled,  repre- 
senting that  the  polling  places  for  snch  county  or  riding 
are  insufficient  in  number  or  inconveniently  situated,  and 
praying  that  the  place  or  places  mentioned  in  the  said  peti- 
tion may  be  a  polling  place  or  polling  places  for  the  county 
or  riding  within  which  such  place  or  places  is  or  are  situ* 
ate,  or  may  be  discontinued  as  such  polling  place  or  places, 
and  that  a  barony  or  baronies,  half  barony  or  half  baronies, 
or  any  portion  thereof  respectively,  in  such  petition  men- 
tioned, may  constitute  a  district  for  polling  at  a  polling 
place  in  such  petition  mentioned,  (anything  in  the  said  re- 
cited act,  providing  that  a  barony  or  half  barony  shall  not 
be  divided,  to  the  contrary  notwithstanding,)  or  praying 
that  any  polliog  district  or  districts  may  be  altered^  and 
that  any  barony  or  liaif  barony,  or  any  portion  thereof  re- 
spectively, may  be  detached  from  any  such  polling  district, 
and  be  annexed  to  any  other  polling  district,  as  the  case 
may  be,  to  declare  that  any  place  or  places  mentioned  in 
the  said  petition  shall  be  a  polling  place  or  polling  places 
for  that  county  or  riding,  or  shall  be  discontinued  as  snch 
polling  place  or  places,  and  that  the  barony  or  baronies, 
half  barony  or  half  baronies*  or  any  portion  thereof  respec- 
tively in  such  petition  mentioned,  shall  constitute  a  district 
for  polling  at  such  polling  place,  and  that  the  other  polling 
districts  of  the  said  county  or  riding  shall  be  altered  ac- 
cordingly ;  or  to  declare  that  any  polling  district  or  dis- 
tricts shall  be  altered,  and  that  any  barony  or  half  baron  v. 
or  portion  thereof  respectively,  shall  be  detached  from  any 
such  polling  district,  and  be  annexed  to  any  other  polling 
district. 

0.  Notwithstanding  the  provisions  of  the  Act  of  the 
thirteenth  and  fourteenth  years  of  her  present  Majesty, 
chapter  sixty-nine,  section  forty-six,  it  shall  not  be  neces- 
sary for  the  assistant-barrister  or  chairman  of  Quarter 
Sessions  to  hold  a  separate  court  for  the  revision  of  the 
list  of  parliamentary  voters  who  are  to  poll  in  any  such 
new  district  so  to  be  constituted  and  declared  at  the  polling 
place  appointed  for  such  new  district  \  bnt  it  shall  be  law- 
ful for  the  said  assistant-barrister  or  chairman,  if  he  shall 
so  think  fit,  to  revise  tho  said  list  of  voters  for  such  new 
district  at  a  court  to  be  held  at  the  place  in  which  the  list 
of  parliamentary  voters  for  the  barony  or  half  barony  out 
of  which  such  district  shall  be  constituted  had  been  heid 
previous  to  the  constitution  of  such  new  district,  or  at  such 
other  place  as  the  Lord  Lieutenant  or  other  chief  governor 
of  Ireland  shall  appoint. 

10.  Every  such  declaration  or  order  for  creating  addV 
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iional  polling  places  and  the  po'ling  districts  for  the  same, 
or  for  discontinuing  or  altering  any  polling  district  or  dis- 
tricts, shall  be  certified  under  the  hand  of  the  clerk  of  the 
said  privy  council,  and  when  so  certified  shall  be  published 
in  the  Dublin  Gazette,  and  shall  be  of  the  same  force  and 
effect  as  if  the  same  had  been  made  by  the  authority  of 
.Parliament:  Provided  always,  that  no  such  petition  as 
aforesaid  shall  be  made  by  such  justices  so  assembled  un- 
less a  notice  in  writing  shall  have  been  delivered,  one 
month  at  the  least  before  the  holding  of  such  Quarter  Ses- 
sions, to  the  clerk  of  the  peace  of  the  county  or  riding 
wherein  the  same  are  held,  signed  by  two  justices  of  the 
peace  for  such  county  or  riding,  and  residing  therein,  or 
by  ten  inhabitants,  being  registered  voters  for  such  couuty 
or  riding,  which  notice  shall  state  that  the  court  will,  when 
such  sessions  are  held,  be  moved  to  make  such  petition  ; 
nor  unless  the  clerk  of  the  peace  shall,  ten  days  at  the  least 
before  the  holding  of  such  sessions,  have  caused  a  copy  of 
such  notice  to  be  inserted  twice  at  the  least  in  two  of  the 
newspapers  of  such  county  or  riding,  if  two  newspapers 
are  published  therein,  or,  if  not,  in  a  newspaper  published 
or  commonly  circulated  therein,  together  with  a  notice  of 
the  day  upon  which,  and  the  place  at  which,  such  Quarter 
Sessions  will  be  held ;  provided  also,  that  when  such  mo- 
tion is  made  any  person  objecting  to  the  same  shall  be 
heard  by  such  court  against  the  same,  or  any  part  thereof, 
if  he  thinks  fit 

CAP.  LXIIL 
An  Act  to  amend  "The  Merchant  Shipping  Act,  1854," 
••  The  Merchant  Shipping  Act  Amendment  Act,  1855," 
and  "  The  Customs  Consolidation  Act,  1853." 

[29th  July,  1862.] 
17  £  18  Vict.  c.  104  $  18  jr  19  Vict  c.  91  : 
16  t  "  Viet,  c,  107. 
{Sec.  1.  Short  title. 

2.  Enactments  in  Table  (A.)  repealed. 

3.  Equities  not  excluded  by  Merchant  Shipping  Act, 

4.  Tonnage  rate*  under  local  Acts  may  be  levied  on 

the  registered  tonnage. 
b.  Steam  ships  to  carry  certificated  engineere, 

6.  Examinations  for  engineere  certificates  oj  compe- 

tency. 

7.  Fees  to  be  paid  by  applicants  for  examination.       • 

8.  Certificates  of  competency  to  be  granted  to  those 

who  pass. 

9.  Engineers  certificates  of  service  to  be  delivered  on 

proof  of  certain  service. 

10.  Certain  provisions  of  Merchant  Shipping  Act  to 

apply  to  engineers  certificates 

1 1 .  Power  of  Board  of  Tirade  and  Local  Marine  Board 
(  to  investigate  conduct  of  certificated  engineers. 

12.  Declaration  of  engineer  surveyor  to  contain  state- 

ment concerning  engineers  certificate. 

13.  Third  part  of  Act  to  apply  to  fishing  boats,  light* 

house  vessels,  and  pleasure  yachts,  with  certain 
exceptions. 

14.  Local    Marine  Board  may  determine  number  of 

quorum. 

15.  Titles  of  shipping  masters. 

16.  Punishment  fcr  embezzlement  in  shipping  offices. 

17.  Examinations  of  masters  and  mates  at  ports  where 

there  are  no  local  Marine  Boards. 

18.  Construction  of  sect.  182  of  principal  Act  ;  ttipu- 

lations  concerning  salvage. 

19.  Payment  of  wages  to  seamen  abroad  under  section 

209  of  principal  Act. 

20.  Wages  and  effects  of  deceased  seamen. 

21.  Recovery  of  wages,  frc,  of  seamen  lost  with  their 

ship. 

22.  Relief  of  distressed  seamen  to  be  regulated  by  Board 

of  Trade. 

23.  Power  of  cancelling  certificate  to  rest  with  the  court 

which  hears  the  case. 

24.  Certificate  to  be  delivered  up. 

25.  Enactment  of  regulations  concerning  tyA"t  f°9 

signals,  and  sailing  rule*  in  schedule,  Table  (C.) 


26. 
27. 
28. 

29. 

30. 
31. 

32. 

33. 
34. 
35. 


36. 
87* 
38. 
39. 


40. 

41. 
42. 

43. 


45. 

46i 
47. 
48. 
49. 

50. 
51. 
62. 
53. 
64. 
65. 
56. 
57. 

58. 

59. 

60. 

61. 
62. 

6a 

64. 
65. 
66. 


Regulations  to  be  published. 

Owners  and  masters  bound  to  obey  them. 

Breaches  of  regulations  to  imply  wilful  default  of 
person  in  charge. 

If  collision  ensues  from  breach  of  the  regulations, 
ship  to  be  deemed  in  fault. 

Inspection  for  enforcing  regulations. 

Rules  for  harbours  under  local  Acts  to  continue  in 
force. 

In  harbours  and  rivers  where  no  such  rules  exist 
they  may  be  made. 

In  case  of  collision  one  ship  shall  assist  the  other. 

Surveys  of  steamers. 

Penalties  on  drunken  or  disorderly  passengers  ;  on 
persons  molesting  passengers  ;  penalties  on  per- 
sons forcing  way  on  board  the  ship  when  full  j  and 
on  persons  refusing  to  quit  the  ship  when  full ; 
penalties  for  avoiding  payment  of  fares. 

Penalty  for  it  ' 


*enaltyfor  injuring  steamer  or  i 

Manner  of  apprehending  offenders. 

Provisions  as  to  carrying  dangerous  goods. 

Power  of  pilotage  authorities  to  exempt  from  com- 
pulsory pilotage  ;  to  alter  and  reduce  rate*  of  pi- 
lotage ;  to  arrange  the  limits  of  pilotage  districts. 
Power  by  provisional  order,  to  transfer  pilotage 
jurisdiction;  and  to  mahe  consequent  arrange- 
ments ;  to  constitute  new  authorities  ;  to  exempt 
from  compulsory  pilotage  in  any  district ;  to  ena- 
ble existing  authorities  to  grant  licences  and  fix 
rates;  to  raise  rates;  to  facilitate  recovery  of 
rates  in  certain  cases  ;  to  facilitate  grants  of  li- 
cences. 

Regulations  with  respect  to  manner  of  mahing  and 
confirming  provisional  orders. 

Extension  of  exemptions  from  compulsory  pilotage. 

Arrangement  of  pilot  funds  for  Bristol  Channel 
pilots. 

Lights,  jfc,  under  heal  authorities  to  be  inspected, 
4*c.  by  Trinity  Bouse  and  other  general  authorities. 

Liability  for,  and  recovery  of  light  dues. 

Powers  of  consignees  to  retain  light  dues  paid  by 
them. 

Due*  may  be  levied  for  local  lights. 

Application  of  and  accounts  of  such  dues. 

Construction  of  sect.  43]  of  principal  Act. 

Extension  and  amendment  of  summary  jurisdiction 
in  small  salvage  cases. 

Receiver  may  appoint  a  valuer  in  salvage  cases. 

Jurisdiction  of  Court  of  Session  in  salvage  cases. 

Delivery  of  wreck  by  receiver  not  to  prejudice  title* 

Crown  rights  to  wreck.     1  Vict.  c.  2. 

Shipowners  liability  limited. 

Limitation  of  invalidity  of  insurances. 

Proof  of  passengers  on  board  lost  ship. 

Foreign  ships  in  British  jurisdiction  to  be  subject 
to  regulations  in  Table  (C.)  in  schedule. 

Regulations,  when  adopted  by  a  fineian  country, 
may  be  applied  to  its  ships  on  the  high  seas. 

Provisions  concerning  salvage  of  life  may,  with  the 
consent  of  any  foreign  country,  be  applied  to  Us 
ships  on  the  high  seas. 

Ships  of  foreign  countries  adoptina  the  rule  for 
measurement  of  tonnage  need  not  be  re-measured 
in  this  country. 

Effect  of  order  in  council 

Orders  in  council  may  be  limited  as  to  time,  and 
qualified.  ' 

Orders  in  council  may  be  revoked  and  altered. 

Orders  m  council  to  be  published  in  London  Ga- 
zette. 

20  j-  21  Vict.  c.  43,  e.  8,  not  to  apply  to  proceed- 
ings  under  Board  of  Trade  or  this  Act,  #c. 

Interpretation  of  terms  _  ••  Report,"  "  -Barry," 
"Goods,"  ■•  Wharf, n  ••  Warehouse,"  "Wharf 
Owner,"  ■•  Warehouse  Owner"  u Shipowner, * 
"  Owner  of  Goods." 
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67.  Power  to  shipowner  to  enter  and  land  good*  in  de- 

falk of  entry  and  landing  by  owner  of  goods. 

68.  jjf,  when  good*  are  lauded,  the  $kipownar  give  no- 

tice for  that  purpose,  the  lien  for  freight  is  to 
continue. 

69.  Lien  to  be  discharged  am  proof  of  payment. 

70.  Lien  to  be  discharged  am  deposit  with  warehouse 


71.  Warehouse  owner  may,  at  the  end  of  fifteen  days,  if 

mo  notice  is  given,  pay  deposit  to  shipowner. 

72.  Course  to  be  taken  \f  notice  to  retain  is  given. 

MU  After  ninety  days  warehouse  owner  may  sell  goods 

by  public  auction. 
74.  Notice*  of  sale  to  be  given. 
7  A.  Monies  arising  from  sale,  how  to  be  applied. 

76.  Warehouse  owners  rent  and  expenses. 

77.  Wc^shouse  owner m  protection. 

78.  Saving  powers  under  heal  Acts. 

•  Whereas  it  la  expedient  further  to  amend  "The  Mer- 
chant Shipping  Act,  16W  "  The  Merchant  Shipping  Act 
Amendment  Act,  1866,"  and  "The  Customs  Consolidation 
Act,  1863; "'  Be  it  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with4he  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons  in  this  present 
Parliament  assemMed,  -and  by  the  authority  of  the  same, 
as  fallows* 

i.  This  act  easy  fce  cited  as  "The  Merchant  Shipping: 
Act  Amendment  Act,  ie6t,"  and  shall  be  construed  with 
and  as  part  of  -  The  Merchant  Shipping  Act,  4864,"  herein- 
after tensed  the  Principal  Act. 

*.  The  enactment*  described  in  Table  (A.)  in  the  sche- 
dule to  this  act  shall  be  repealed  as  therein  mentioned,  ex- 
cept as  to  any  liabilities  incurred  before  such  repeal. 

Registry  and  Measurement  of  Tonnage  (Part  II.  of 
Merchant  Shipping  Act,  1654.J 

3.  It  is  hereby  declared  <that  the  expression  "  beneficial 
interest,'*  whenever  used  in  the  second  part  of  the  Princi- 
pal Act,  includes  interests  arising  under  contract  and  other 
equitable  interests ;  and  the  intention  of  the  said  act  is  that, 
without  prejudice  to  the  provisions  contained  in  the  said 
act  for  preventing  notice  of  trusts  from  being  entered  in 
the  register  book  or  received  by  the  registrar,  and  without 
prejudice  to  the  powers  of  disposition  and  of  giving  receipts 
conferred  by  the  said  acton  registered  owners  and*  mort- 
gagees, and  without  prejudice  to  the  provisions  contained 
in  the  said  act  relating  to  the  exclusion  of  unqualified  per- 
sons from  the  ownership  of  British  ships,  equities  may  be 
enforced  against  owners  and  mortgagees  of  ships  in  respect 
of  their  interest  therein,  in  the  same  manner  as  equities 
may  be  •enforced  against  them  in  respect  of  any  other  per- 
sonal property. 

4.  Any  body  corporate  or  persons  having  power  to  -levy 
tonnage  rates  on  shipc  may,  If  they  think  fit,  with  the  con- 
sent of  the  Jloard  of  Trade,  levy  such  tonnage  rates  upon 
the  registered  tonnage  of  the  ships  as  determined  by  the 
rules  for  too  measurement  of  tonnage  for  the  time  being  in 
Joroe  under  the  Principal  Act,  notwithstanding  that  the  local 
act  or  acts  under  which  such  rates  are  levied  provides  for 
levying  the  same  upon  some  different  system  of  tonnage 


Certificates  for  Engineers  {Part  III.  of  Merchant 
Shipping  Act,  I854J 
6.  On  and  after  the  first  day  of  June  one  thousand  eight 
hundred  and  sixty-three,  every  steam  ship  whieh  is  re- 
quired by  the  Principal  Act  to  have  a  master  possessing  a 
certificate  from  the  Board  of  Trade  shall  also  have  an  en- 
gineer or  engineers  possessing  a  certificate  or  certificates 
from  the  Board  of  Trade  as  follows;  that  is  to  say, 

(1.)  Engineers  certificates  shall  be  of  two  grades,  our., 
"  first-class  engineers  certificates,"  and ' '  second- 
olass  engineers  certificates  "  : 
(2.)  Every  foreign-going  steam  ship  of  one  hundred 
nominal  horse  power  or  upwards  shall  have  as  its 
first  and  second  engineers  two  certificated  engi- 
neers, the  first  possessing  a  "first-class  engi- 
neer's certificate,*'  and  the  second  possessing  a 


•4  second-class  engineer's  certificate,*'  or  a  certifi- 
cate of  the  higher  grade : 

(8.)  Every  foreign-going  steam  ship  of  less  than  one 
hundred  nominal  horse  power  shall  have  as  its 
only  or  first  engineer  an  engineer  possessing  a 
*'  second-class  engineer's  certificate,"  or  a  certi- 
ficate of  the  higher  grade : 

(4.)  Every  sea-going  home  trade  passenger  steam  snip 
shall  have  as  its  only  or  first  engineer  an  engi- 
neer possessing  a  "  aeoond>ciass  eugineer's  certi- 
ficate," or  a  certificate  of  the  higher  grade : 

(5  )  Every  person  who,  having  been  engaged  to  servo 
in  any  of  the  above  capacities  in  any  such  steam 
ship  as  aforesaid,  goes  to  sea  in  thai  capacity 
without  being  at  the  time  entitled  to  and  pos- 
sessed of  such  certificate  as  is  required  by  tins 
section,  and  every  person  who  employs  any  per- 
son in  any  of  the  above  capacities  in  such  ship 
without  ascertaining  that  be  is  at  the  time  enti- 
tled to  and  possessed  of  such  certificate  as  is  re- 
quired by  this  seotion,  shall  for  each  such  offence 
incur  a  penalty  not  exceeding  fifty  pounds. 

6.  The  Board  of  Trade  shall  from  time  to  time  cause 
examinations  to  be  held  of  persons  who  may  be  desirous  of 
obtaining  certificates  of  competency  as  engineers :  For  the 
purpose  of  such  examinations  the  Board  of  Trade  shall 
from  time  to  time  appoint  and  remove  examiners,  and 
award  the  remuneration  to  be  j>aid  to  them ;  lay  down 
rules  as  to  the  qualification  of  applicants,  and  as  to  the 
times  and  places  of  examination ;  and  generally  do  all  such 
acts  as  it  thinks  expedient  in  order  to  carry  into  effect  the 
examination  of  such  engineers  as  aforesaid. 

7.  All  applicants  for  examination  shall  pay  such  fees, 
not  exceeding  the  sums  specified  in  the  Table  marked  (B.) 
in  the  schedule  hereto,  as  the  Board  of  Trade  directs ;  and 
such  fees  shall  be  paid  to  such  persons  as  the  said  board 
appoints  for  that  purpose,  and  shall  be  carried  to  the  ac- 
count of  the  mercantile  marine  fund. 

8.  The  Board  of  Trade  shall  deliver  to  every  applicant 
who  is  duly  reported  to  have  passed  the  examination  satis- 
factorily, and  to  have  given  satisfactory  evidence  of  his  so- 
briety, experience,  and  ability,  a  certificate  of  competency, 
as  first-class  engineer  or  as  second-class  engineer,  as  the 

..case  may  be. 

9.  Certificates  of  service  for  engineers,  differing  in  form 
from  certificates  of  competency,  shall  be  granted  as  fol- 
lows s  that  is  to  say, 

(1.)  Every  person  who  before  the  first  day  of  April  one 
thousand  eight  hundred  and  sixty-two  has  served 
ss  first  engineer  in  any  foreign-going  steam  ship 
of  one  hundred  nominal  horse  power  or  upwards, 
or  who  has  attained  or  attains  the  rank  of  engi- 
neer in  the  service  of  her  Majesty  or  of  the  East 
India  Company,  shall  be  entitled  to  a  "  first-class 
engineer's  certificate  "  of  service : 
(2  )  Every  person  who  before  the  first  day  of  April  one 
thousand  eight  hundred  and  sixty-two  has  served 
ss  second  engineer  in  any  foreign-going  steam 
ship  of  one  hundred  nominal  horse  power  or  up- 
wards, or  as  first  or  only  engineer  in  any  other 
steam  chip,  or  who  has  attained  or  attains  the 
rank  of  first-class  assistant  engineer  in  the  ser- 
vice of  her  Majesty,  shall  be  entitled  to  a  "se- 
cond-class engineer's  certificate  *  of  service : 
Each  of  such  certificates  of  service  shall  conUin  particu- 
lars of  the  name,  place,  and  tine  of  birth,  and  the  length 
and  nature  of  the  previous  service  of  the  person  to  whom 
the  same  is  delivered  ;  and  the  Board  of  Trade  shall  deli- 
ver such  certificates  of  service  to  the  various  persons  so 
respectively  entitled  thereto,  upon  their  proving  them- 
selves to  have  attained  such  rank  or  to  have  served  as 
aforesaid,  and  upon  their  giving  a  full  and  satisfactory  ac- 
count of  the  particulars  aforesaid. 

10.  The  provisions  of  the  Principal  Act,  with  respect  to 
the  certificates  of  competency  or  service  of  masters  and 
mates,  contained  in  the  138th,  139th,  140th,  161st,  and 
162nd  seotions.of  the  said  act,  shall  apply  to  certificates  of 
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competency  or  service  granted  under  this  act  in  the  same 
manner  as  if  certificates  of  competency  and  service  to  be 
granted  to  engineers  under  this  act  were  specially  men- 
tioned  and  included  in  the  said  sections. 

1 1.  The  power  by  the  24 1st  section  of  the  principal  act 
given  to  the  board  of  trade  or  to  any  local  marine  board  of 
instituting  investigations  into  the  conduct  of  any  master  or 
mate,  whom  it  has  reason  to  believe  to  be  from  incompe- 
tency or  misconduct  unfit  to  discharge  his  duties,  shall  ex- 
tend to  any  certificated  engineer  whom  the  board  of  trade 
or  any  local  marine  board  has  reason  to  believe  to  be  from 
incompetency  or  misconduct  unfit  to  discharge  his  duties, 
in  the  same  manner  as  if  in  the  said  section  the  words 
••  certificated  engineer,**  had  beeu  inserted  after  "  master  '* 
wherever  "  master  "  occurs  in  such  section. 

1 2.  The  declaration  required  to  be  given  by  the  engineer 
surveyor  under  section  309  of  the  principal  act,  shall  iu 
the  case  of  a  ship  by  this  act  required  to  have  a  certifi- 
cated engineer,  coutain,  in  addition  to  the  statements  in 
the  said  sectiou  mentioned,  a  statement  that  the  certificate 
cur  certificates  of  the  engineer  or  engineers  of  such  ship  is 
or  are  such  and  iu  such  condition  as  is  required  by  this 
act. 

Matter*  and  Seamen  {Part  III  of  Merchant  Shipping 
Act,  1854). 

13.  The  following  vessels,  that  is  to  say, — 

(1.)  Registered  seagoing  ships  exclusively  employed  in 
fishing  on  the  coasts  of  the  United  Kingdom , 

(3.)  Seagoing  ships  belonging  to  any  of  the  three  gene- 
ral Lighthouse  Boards ; 

(3.)  Seagoing  ships  being  pleasure  yachts. 
Shall  be  subject  to  the  whole  of  the  third  part  of  the 
principal  act;  except,— sections  136,  143,  145,  U7,  149, 
150,  151,.  152,  163,  154,  155,  157,  158,  161,  162,  166, 
170,  171,  231,  256,  279,  280,  281,  282,  283,  284,  285, 
286,  and  287. 

14.  '  Whereas  doubts  have  been  entertained  whether 
local  marine  boards  have  the  power  of  determining  a  quo* 
nun :  *  It  is  hereby  declared,  That  the  power  by  the  1 19th 
section  of  the  principal  act  given  to  every  local  marine 
board  of  regulating  the  mode  in  which  its  meetings  are  to 
be  held  and  its  busluess  conducted  includes  the  power  of 
determining  a  quorum ;  nevertheless,  after  the  passing  of 
this  act,  such  quorum  shall  never  consist  of  less  than  three 
members. 

15.  The  offices  termed  shipping  offices  in  the  principal 
act  shall  be  termed  mercantile  marine  offices,  and  the  offi- 
cers termed  shipping  masters  and  deputy  shipping  masters 
in  the  principal  act  shall  be  termed  superintendents  and 
deputy  superintendents  of  such  offices ;  but  nothing  iu  this 
section  contained  shall  invalidate  or  affect  any  act  which 
may  be  done  at  any  such  office  under  the  title  of  a  shipping 
office,  or  any  act  which  may  be  done  by,  with,  or  to  any 
of  the  said  officers  under  the  title  of  shipping  master  or 
deputy  shipping  master. 

16.  Any  person  appointed  to  any  office  or  service  by  or 
under  any  local  marine  board  shall  be  deemed  to  be  a  clerk  or 
servant  within  the  meaning  of  the  sixty-eighth  section  of 
the  act  of  the  twenty-fifth  year  of  the  reign  of  her  present 
Majesty,  chapter  ninety-six : 

If  any  such  person  fraudulently  applies  or  disposes  of 
any  chattel,  money,  or  valuable  security  received  by  him 
whilst  employed  in  such  office  or  service  for  or  on  account 
of  any  such  local  marine  board,  oi  for  or  on  account  of  any 
other  public  board  or  department,  to  hia  own  use  or  any 
use  or  purpose  other  than  that  for  which  the  same  was 
paid,  entrusted  to,  or  received  by  him,  or  fraudulently 
withholds,  retains,  or  keeps  back  the  same  or  any  part 
thereof  contrary  to  any  lawful  directions  or  instructions 
w.iich  he  is  required  to  obey  in  relation  to  such  office  or 
service,  he  shall  be  deemed  guilty  of  embezzlement  within 
the  meaning  of  the  said  section: 

Any  such  person  shall,  on  conviction  of  such  offence  as 
aforesaid,  be  liable  to  the  same  pains  and  penalties  as  are 
thereby  impost d  upon  any  clerk  or  servant  for  embezzle- 
ment : 

lu  any  indictment  against  such  person  for  such  offence 


it  shall  be  sufficient  to  charge  any  such  chattel,  money,  or 
raluable  security  as  the  property  either  of  the  board  by 
which  be  was  appointed,  or  of  the  board  or  department 
for  or  on  account  of  which  he  may  have  received  the  same; 
and  no  greater  particularity  in  the  description  of  the  pro- 
perty shall  be  required  in  such  indictment  in  order  to  sus- 
tain the  same,  or  in  proof  of  the  offence  alleged,  than  is 
required  in  respect  of  an  indictment  or  the  subject  matter 
thereof  by  the  seventy-first  section  of  the  said  last- men- 
tioned act. 

17.  •  Whereas  it  is  expedient  to  make  provision  in  cer- 
tain cases  for  holding  examinations  of  applicants  for  certi- 
ficates of  competency  at  places  where  there  are  no  local 
marine  boards : '  Be  it  enacted,  That  the  Board  of  Trade, 
if  satisfied  that  serious  inconvenience  exists  at  any  port  in 
consequence  of  the  distance  which  applicants  for  certiu- 
cates  have  to  travel  in  order  to  be  examined,  may,  with 
the  concurrence  of  any  local  marine  board,  send  the  exa- 
miner or  examiners  of  that  local  marine  board  to  the  port 
where  such  inconvenience  exists ;  and  thereupon  the  said 
examiner  or  examiners  shall  proceed  to  such  port,  and 
shall  there  examine  th -t  applicants  in  the  presence  of  such 
person  or  persons  (if  any)  as  the  Board  of  Trade  may  ap- 
point for  the  purpose;  and  such  examinations  shall  be 
conducted  in  the  same  manner  and  shall  have  the  same  ef- 
fect as  other  examinations  under  the  said  act. 

18.  It  is  hereby  declared  that  the  182nd  section  of  the 
principal  act  does  not  apply  to  the  case  of  any  stipulation 
made  by  the  seamen  belonging  to  any  *hip,  which  accord- 
ing to  the  terms  of  the  agreement  is  to  be  employed  ou 
salvage  service,  with  respect  to  the  remuneration  to  be 
paid  to  them  for  salvage  services  to  be  rendered  by  such 
ship  to  any  other  ship  or  ships. 

19.  The  payment  of  seamen's  wages  required  by  the 
209th  section  of  the  principal  act  shall,  whenever  it  is 
practicable  so  to  do,  be  made  in  money  anc\  not  by  bill ; 
and  in  cases  where  payment  is  made  by  bill  drawn  by  the 
master,  the  owner  of  the  ship  shall  be  liable  to  pay  the 
amount  for  which  the  same  is  drawn  to  the  holder  or  in- 
dorsee thereof;  and  it  shall  not  be  necessary  in  any  pro- 
ceeding against  the  owner  upon  such  bill  to  prove  that  the 
master  had  authority  to  draw  the  same ;  aud  any  bill  pur- 
porting to  be  drawn  in  pursuance  of  the  said  section,  and 
to  be  indorsed  as  therein  required,  if  produced  out  of  the 
custody  of  the*  Board  of  Trade  or  of  the  Registrar- Gene- 
ral of  Seamen,  or  of  any  superintendent  of  any  mercantile 
marine  office,  shall  be  received  in  evidence ;  and  any  in- 
dorsement on  any  such  bill  purporting  to  be  made  in  pur- 
suance of  the  said  section,  and  to  be  signed  by  one  of  the 
functionaries  therein  mentioned,  shall  also  be  received  in 
evidence,  and  shall  be  deemed  to  be  primd  facie  evidence 
of  the  facts  stated  in  such  indorsement. 

20.  The  197th  section  of  the  priuoipal  act  shall  extend 
to  seamen  or  apprentices  who  within  the  six  months  im- 
mediately preceding  their  death  have  belonged  to  a  Bntiah 
ship ;  and  such  section  shall  be  construed  as  if  these  were 
inserted  in  the  first  line  thereof  after  the  words  "  such 
seaman  or  apprentice  a*  last  aforesaid  '*  the  words  "  or  if 
any  seaman  or  apprentice  who  has  within  the  six  months 
immediately  preceding  his  death  belonged  to  a  JBritieh 
shp." 

21.  The  wages  of  seamen  or  apprentices  who  are  lost 
with  the  ship  to  which  they  belong  shall  be  dealt  with  as 
follows ;  (that  is  to  say,) 

(I.)  The  Board  of  Trade  may  recover  the  same  from 
the  owner  of  tho  ship  in  the  same  manner  in 
which  seamen's  wages  are  recoverable : 

(2.)  Iu  any  proceedings  for  the  recovery  of  such  wages, 
if  it  is  shown  by  some  official  return  produced 
out  of  the  custody  of  the  Registrar-General  of 
Seamen  or  by  other  evidence  that  the  ship  has 
twelve  months  or  upwards  before  the  institution 
of  the  pioceeding  left  a  port  of  departure,  and  if 
it  is  not  shown  that  she  has  been  heard  of  within 
twelve  months  after  such  departure,  she  shall  be 
deemed  to  have  been  lost  with  all  hands  on  boar  f. 
either  immediately  after  the  time  she  wa$  last 
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heard  of,  or  at  such  later  time  as  the  court  hear- 
tag  the  case  may  think  probable : 
(3.)  The  production  out  of  the  custody  of  the  Kegtstrar. 
General  of  Seamen  or  of  the  Board  of  Trade  of 
any  duplicate  agreement  or  list  of  the  crew  made 
out  at  the  time  of  the  last  departure  of  the  ship 
from  the  United  Kingdom,  or  of  a  certificate 
purporting  to  be  a  certificate  from  a  consular  or 
other  public  officer  at  any  port  abroad,  stating 
that  certain  seamen  or  apprentices  were  shipped 
in  the  ship  from  the  said  port,  shall,  in  the  ab- 
sence of  proof  to  the  contrary,  be  sufficient  proof 
that  the  seamen  or  apprentices  therein  named 
were  on  board  at  the  time  of  the  loss : 
(4.J  The  Board  of  Trade  shall  deal  with  such  wages  in 
the  manner  in  which  they  deal  with  the  wages  of 
other  deceased  seamen  and  apprentices  under  the 
principal  act. 
92.  'Whereas  under  the  211th  and  212th  sections  of 
the  principal  act,  and  the  1 6th  section  of  "  The  Merchant 
Shipping  Act  Amendment  Act,  1855,"  provision  is  made 
for  relieving  and  sending  home  seamen  found  in  distress 
abroad:    And  whereas  doubts  are  entertained  whether 
power  exists  under  the  said  sections  of  making  regulations 
and  imposing  conditions  which  are  necessary  for  the  pre- 
vention of  desertion  and  misconduct  and  the  undue  ex  pea- 
diture  of  pubtic  money  : '  Be  it  enacted,  and  it  is  hereby 
declared,  that  the  claims  of  seamen  to  be  relieved  or  Bent 
home  in  purduance  of  the  said  sections  or  any  of  them 
shall  be  subject  to  such  regulations  and  dependent  on  such 
conditions  as  the  Board  of  Trade  may  from  time  to  time  make 
«>r  impose ;  and  no  seaman  shall  have  any  right  to  demand  to 
be  relieved  or  sent  home  except  in  the  cases  and  to  the 
extent  provided  for  by  such  regulations  and  conditions. 

23.  The  following  rules  shall  be  observed  With  respect 
to  the  cancellation  and  suspension  of  certificates ;  that  is 
to  say,— 

(I  )  The  power  of  cancelling  or  suspending  the  certifi- 
cate of  a  master  or  mate  by  the  242nd  section  of 
the  principal  act  conferred  on  the  Board  of  Trade 
shall  (except  in  the  case  provided  for   by  the 
fourth  paragraph  of  the  said  section)  vest  in  and 
be  exercised  by  the  Local  Marfne  Board.  Magis- 
trates, Naval  Court,  Admiralty  Court,  or  other 
court  or  tribunal  by  which  the  case  is  investi- 
gated or  tried,  and  shall  not  in  future  vest  in  or 
be  exercieed  by  the  Board  of  Trade : 
(2.)  Such  power  shall  extend  to  cancelling  or  suspend 
ing  the  certificates  of  engineers  in  the  same  man- 
ner as  if  '*  certificated  engineer  "  or  "  certificated 
engineers  "  were  inserted  throughout  such  sec- 
tion after  "  master  "  or  •*  masters :  " 
(3.)  Every  such  board,  court,  or  tribunal  shall,  at  the 
conclusion  of  the  case,  or  as  soon  afterwards  as 
possible,    state  in  open  court  the  decision   to 
which  they  may  have  come  with  respect  to  can- 
-    celling  or  suspending  certificates,  and  shall  in  all 
cases  send  a  full  report  upon  the  case,  with  the 
evidence,  to  the  Board  of  Trade,  and  shall  also, 
if  they  determine  to  cancel  or  suspend  any  certi- 
tificate,  forward  such  certificate  to  the  Board  of 
Trade  with  their  report : 
(4.)  It  shall  be  lawful  for  the  Board  of  Trade,  if  they 
think  the  justice  of  the  case  require  it,  to  re- 
issue and  return  any  certificate  which  has  been 
cancelled  or  suspended,  or  shorten  the  time  for 
which  it  is  suspended,  or  grant  a  new  certificate 
of  the  same  or  any  lower  grade  in  place  of  any 
certificate  which  has  been  cancelled  or  suspended: 
(5.)  The  434th  and  437th  sections  of  the  principal  act 
shall  be  read  as  if  for  the  word  **  nautical "  were 
substituted  the  words  '•  nautical  or  engineering," 
and  as  if  for  the  word  "  person  "  and  ••  assessor" 
respectively  were  substituted  the  words  "  person 
or  persons  "  and  "  assessor  or  assessors  "  res- 
pectively : 
(6)  No  cfrtifitau  sha "b    cai.celled  or  suspended  under 


this  section  unless  a  copy  of  the  report  orf  a 
statement  of  the  case  upon  which  the  investiga- 
tion is  ordered  has  been  furnished  to  the  owner 
of  the  certificate  before  the  commencement  of 
the  investigation,  nor,  In  the  case  of  investiga- 
tions conducted  by  justices  or  a  stipendiary  ma- 
gistrate, unless  one  assessor  at  least  express** 
his  concurrence  in  the  report. 

24.  Every  master,  or  mate,  or  engineer,  whose  certifi- 
cate is  or  is  to  be  suspended  or  cane*  lied  in  pursuance  of 
this  act  shall,  upon  demand  of  the  board,  court,  or  trttanaf 
by  which  the  case  is  investigated  or  tried,  deliver  his  cer- 
tificate to  them,  or  if  it  is  not  demanded  by  such  htmfd, 
court,  or  tribunal,  shall,  upon  demand,  deliver  it  to  the 
Board  of  Trade,  or  as  it  directs,  and  in  default  shall  for 
each  offence  incur  a  penalty  not  exceeding  fifty  pounds. 

Safety  (Part  IV.  of  Merchant  Shipping  Act,  I8o4.J 

25.  On  and  after  the  first  day  of  June,  one  thousand 
eight  hundred  and  sixty-three,  or  such  later  day  as  may 
be  fixed  for  the  purpose  hj  6>d*er  to  council,  the  regula- 
tions contained  in  the  table  marked  (C.)  in  the  schedule 
hereto  shall  come  into  operation  and  be  of  the  same  force 
as  if  they  were  enacted  in  the  body  of  this  act ;  bat  her 
Majesty  may  from  time  to  time,  on  the  joint  recommenda- 
tion of  the  Admiralty  and  the  Board  of  Trade,  by  order  in 
council,  annul  or  modify  any  of  the  said  regulation*,  or 
make  new  regulations  in  addition  thereto  or  in  substituftocf 
therefor ;  and  any  alterations  in  or  additions  to  such  regu- 
lations made  in  manner  aforesaid  shall  oe  of  the  same  force 
as  the  regulations  in  the  said  schedule. 

26  The  Board  of  Trade  shall  cause  the  said  regulations 
and  any  alterations  therein  or  additions  thereto  hereafter 
to  be  made  to  be  printed,  and  shall  furnish  a  copy  thereof 
to  any  owner  or  master  of  a  ship  who  applies  for  the  same; 
and  production  of  the  gaxette  in  which  any  order  m  eon*, 
cil  containing  such  regulations  or  any  alterations  therein 
or  additions  thereto  is  published,  or  of  a  copy  of  sftcb  re- 
gulations, alterations,  or  additions,  signed  or  purporting  to 
be  signed  by  one  of  the  secretaries  or  assistant  secretaries 
of  the  Board  of  Trade,  or  sealed  or  purporting  to  be  sealed 
with  the  seal  of  the  Board  of  Trade,  shall  be  sufficient  evi- 
dence of  the  due  making  and  purport  of  such  regulations, 
alterations,  or  additions. 

27.  All  owners  and  masters  of  ships  shall  he  bound'  to 
take  notice  of  all  such  regulations  as  aforesaid,  and  shall, 
so  long  as  the  same  continue  in  force,  be  bound  to  obey 
them,  and  to  carry  and  exhibit  no  other  lights  and  to  us« 
no  other  fog  signals  than  such  as  are  required  by  the  said 
regulations  ;  and  in  case  of  wilful  default,  the  master,  or 
the  owner  of  the  ship  if  it  appear  that  he  waa  in  such  Csult, 
shall,  for  each  occasion  upon  which  such  regulations  are 
infringed,  be  deemed  to  be  guilty  of  a  misdemeanor. 

28.  In  case  any  damage  to  person  or  property  arises 
from  the  non-observance  by  any  ship  of  any  regulation 
made  by  or  in  pursuance  of  this  act,  such  damage  shall  bs 
deemed  to  have  been  occasioned  by  the  wilful  default  of 
the  person  in  charge  of  the  deck  of  such  ship  at  the  time, 
unless  it  is  shown  to  the  satisfaction  of  the  court  that  the 
circumstauccs  of  the  case  made  a  departure  from  the  regu- 
lation necedfcary. 

29.  If  in  any  case  of  collision  it  appears  to  the  court 
before  which  the  case  is  tried  that  such  collision  was  oc- 
casioned by  the  non-observance  of  any  regulation  made  by 
or  in  pursuance  of  this  act,  the  ship  by  which  such  regu- 
lation has  been  infringed  shall  be  deemed  to  be  in  fault, 
unless  it  is  shown  to  the  satisfaction  of  the  court  that  the 
circumstances  of  the  case  made  a  departure  from  the  re- 
gulation necessary. 

30.  The  following  steps  may  be  taken  In  order  to  en- 
force compliance  with  the  said  regulations }  that  is  te  say, 

(1.)  The  surveyors  appointed  under  the  third  part  of 
the  principal  act,  or  such  other  persons  aa  the 
Boatd  of  Trade  may  appoint  for  the  purpose,  may 
inspect  any  ships  for  the  purpose  of  seeing  that 
such  ships  are  properly  provided  with  lights  and 
with  the  means  of  making  fog  signals  in  put. 
suance  of  the  said  regulations,  and  shall  fo*  that 
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purpose  nave  the  powers  given  to  inspectors  by 
the  14th  section  of  the  principal  act: 

(S.)  If  any  such  surveyor  or  person  finds  that  any  ship 
is  not  so  provided,  he  shall  give  to  the  master  or 
owner  notice  in  writing,  pointing  oat  the  defi- 
ciency, and  also  what  is,  in  his  opinion,  requisite 
Id  order  to  remedy  the  same : 

(9.)  Every  notice  so  given  shall  be  communicated  In 
such  manner  as  the  Board  of  Trade  may  direct 
to  the  Collector  or  Collectors  of  Customs  at  any 
port  or  ports  from  which  such  ship  may  seek  to 
clear  or  at  which  her  transire  is  to  be  obtained  » 
and  no  collector  to  whom  such  communication  is 
made  shall  clear  such  ship  outwards  or  grant  her 
a  transire,  or  allow  her  to  proceed  to  sea,  with- 
out a  certificate  under  the  hand  of  one  of  the  said 
surveyors  or  other  persons  appointed  by  the 
Board  of  Trade  as  aforesaid,  to  the  effect  that 
the  said  ship  is  propt  rly  provided  with  lights  and 
with  the  means  of  making  fog  signals  in  pur- 
suance of  the  said  regulations 

31.  Any  rules  concerning  the  lights  or  signals  to  be 
carried  by  vessels  navigating  the  waters  of  any  harbour, 
river,  or  other  in  laud  navigation,  or  concerning  the  steps 
for  avoiding  collision  to  jbe  taken  by  such  vessels,  which 
have  been  or  are  hereafter  made  by  or  under  the  authority 
of  any  local  act,  shall  continue  and  be  of  full  force  and 
effect  notwithstanding  anything  in  this  act  or  in  the  sche- 
dule thereto  contained. 

32.  In  the  case  of  any  harbour,  river,  or  other  inland 
navigation  for  which  such  rules  are  not  and  cannot  be 
made  by  or  under  the  authority  of  any  local  act,  it  shall  be 
lawful  for  her  Majesty  in  council,  unon  application  from 
the  harbour  Crust  or  body  corporate,  if  any,  owning  or  ex- 
ercising jurisdiction  upon  the  waters^of  such  harbour, 
river,  or  inland  navigation,  or,  if  there  is  no  such  harbour 
trust  or  body  corporate,  upon  application  from  persons  in- 
terested in  the  navigation  of  such  waters,  to  make  rules 
concerning  the  lights  or  signals  to  be  carried,  and  con- 
cerning the  steps  for  avoiding  collision  to  be  taken  by  ves- 
sels navigating  such  waters;  and  such  rules,  when  so 
made,  shall,  so  far  as  regards  vessels  navigating  such 
waters,  have  the  same  effect  as  if  they  were  regulations 
contained  in  table  (C  )  in  the  schedule  to  this  act,  not- 
withstanding anything  in  this  act  or  in  the  schedule  thereto 
contained. 

S3.  In  every  case  of  collision  between  two  ships  it  shall 
be  the  duty  of  the  person  in  charge  of  each  ship,  if  and  so 
far  as  he  can  do  so  without  danger  to  his  .own  ship  and 
crew,  to  render  to  the  other  ship  her  master,  crew,  and 
passengers  (if  any),  such  assistance  as  may  be  practicable 
and  as  may  be  necessary  in  order  to  save  them  from  any 
danger  caused  by  the  collision : 

In  case  he  fails  so  to  do,  and  no  reasonable  excuse  for 
such  failure  is  shown,  the  collision  shall,  in  the  absence  of 
proof  to  the  contrary,  be  deemed  to  have  been  caused  by 
his  wrongful  act,  neglect,  or  default;  and  such  failure  shall 
also,  if  proved  upon  any  investigation  held  under  the  third 
or  the  eighth  part  of  the  principal  act,  be  deemed  to  be  an 
act  of  misconduct  or  a  default  for  which  his  certificate  (if 
any)  may  be  cancelled  or  suspended. 

34.  Notwithstanding  anything  in  theSMth  section  of 
the  principal  act  contained,  it  shall  not  be  necessary  for 
the  surveys  of  passenger  steamers  to  be  made  in  the  months 
or  April  and  October;  but  no  declaration  shall  be  given  by 
any  surveyor  under  the  fourth  part  of  the  said  act  for  a 
period  exceeding  six  months,  and  no  certificate  issued  by 
the  Board  of  Trade  shall  remain  in  force  more  than  six 
months  from  the  date  thereof. 

35.  The  following  offenders,  that  is  to  say, 

(1.)  Any  person  who,  being  druukeu  or  disorderly,  has 
been  on  that  account  refused  admission  into  any 
duly  surveyed  passenger  steamer  by  the  owner 
or  any  person  in  his  employ,  and  who,  after  hav- 
ing had  the  amount  of  his  fare  (if  be  has  paid  the 
same)  returned  or  tendered  to  hiri>»  nevertheless 
persists  in  attempting  to  cuter  ft||(jb  steamer , 


(2.)  Any  person  who  being  drurken  or  disorderly  on 
.  board  any  such  steamer  is  requested  by  the  owner 
or  any  person  in  his  employ  to  leave  the  same  at 
any  place  in  the  United  Kingdom  at  which  he 
can  conveniently  so  do,  and  who,  having  had  the 
amount  of  his  fare  (if  he  has  paid  the  same)  re- 
turned or  tendered  to  him,  refuses  to  comply 
with  such  request ; 

(3.)  Any  person  on  board  any  such  steamer  who  after 
warning  by  the  master  or  any  other  officer  of  the 
steamer  molests  or  continues  to  molest  any  pas- 
senger; 

(4.)  Any  person  who,  after  having  been  refused  admis- 
sion into  any  such  steamer  by  the  owner  or  any 
person  in  his  employ  on  account  of  such  steamer 
being  full,  and  who  after  having  had  the  full 
amount  of  his  fare  (if  he  has  paid  the  same)  re- 
turned or  tendered  to  him,  nevertheless  persists 
in  attempting  to  enter  the  same ; 

(5.)  Any  person  having  got  on  board  any  such  steamer, 
who,  upon  being  requested  on  the  like  account 
by  the  owner  or  any  person  in  his  employ  to 
leave  such  steamer  before  the  same  has  quitted 
the  place  at  which  such  person  got  on  board, 
and  who  upon  having  the  full  amount  of  his  fare 
(if  he  has  paid  the  same)  returned  or  tendered  to 
him,  refuses  to  comply  with  such  request ; 

(6.)  Any  person  who  travels  or  attempts  to  travel  in 
any  such  steamer  without  having  previously  paid 
his  fare,  and  with  intent  to  avoid  payment  thereof; 

(7.)  Any  person  who  having  paid  his  fare  for  a  certain 
distance,  knowingly  and  wilfully  proceeds  in  any 
such  steamer  beyond  such  distance  without  pre- 
viously paying  the  additional  fare  for  the  addi- 
tional distance,  and  with  intent  to  avoid  payment 
thereof; 

(8.)  Any  person  who  knowingly  and  wilfully  refuses  or 
neglects,  on  arriving  at  the  point  to  which  he 
has  paid  his  fare,  to  quit  any  such  steamer ;  and 

(9.)  Auy  person  on  board  any  such  steamer  who  does 
not  when  required  by  the  master  or  other  officer 
of  such  steamer  either  pay  his  fare  or  exhibit 
such  ticket  or  other  receipt  (if  any)  showing  the 
payment  of  his  fare  as  is  usually  given  to  per- 
sons travelling  by  and  paying  their  fare  for  such 
steamer; 
Snail  for  every  such  offence  be  liable  to  a  penalty  not  ex- 
ceeding forty  shillings ;  but  such  liability  shall  not  preju- 
dice the  recovery  of  any  fare  payable  by  him. 

36.  Any  person  on  board  any  such  steamer  who  wilfully 
does  or  causes  to  be  done  anything  in  such  a  manner  as  to 
obstruct  or  injure  any  part  of  the  machinery  or  tackle  of 
such  steamer,  or  to  obstruct,  impede,  or  molest  the  crew 
or  an^  of  them  in  the  navigation  or  management  of  such 
steamer,  or  ttherwise  in  the  execution  of  their  duty  upon 
or  about  such  steamer,  shall  for  every  such  offence  be  liable 
to  a  penalty  not  exceeding  twenty  pounds. 

37.  It  shall  be  lawful  for  the  master  or  other  officer  of 
any  duly  surveyed  passenger  steamer,  and  for  all  persons 
called  by  him  to  his  assistance,  to  detain  any  person  who 
has  committed  any  offence  against  any  of  the  provisions  of 
the  two  last  preceding  sections  of  this  act,  and  whose 
name  and  address  are  unknown  to  such  officer,  and  to  con- 
vey such  offender  with  all  convenient  despatch  before  some 
justice  without  any  warrant  or  other  authority  than  this 
act ;  and  such  justice  shall  have  jurisdiction  to  try  the 
case,  and  shall  proceed  with  all  convenient  despatch  to  the 
hearing  and  determining  of  the  complaint  against  such 
offender. 

38.  The  provisions  of  the  329th  section  of  the  principal 
act  shall  extend  to  foreign  ships  when  within  the  limits  of 
the  United  Kingdom. 

Pilotage  (Part  V.  of  Merchant  Skipping  Act,  1854  J 

I      39    •  Whereas  it  is  enacted  by  the  principal  act  that 
I  every  pilotage  authority  shall  have  power,  in  manner  and 
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heard  of,  or  at  such  later  time  as  the  court  hear- 
ing the  case  may  think  probable : 
(3.)  The  production  oat  of  the  custody  of  the  Registrar- 
General  of  Seamen  or  of  the  Board  of  Trade  of 
any  duplicate  agreement  or  fist  of  tbe  crew  made 
out  at  the  time  of  the  last  departure  of  the  ship 
from  the  United  Kingdom,  or  of  a  certificate 
purporting  to  be  a  certificate  from  a  consular  or 
other  public  officer  at  any  port  abroad,  stating 
that  certain  seamen  or  apprentices  were  shipped 
In  the  ship  from  the  said  port,  shall,  in  the  ab- 
sence of  proof  to  the  contrary,  be  sufficient  proof 
that  the  seamen  or  apprentices  therein  named 
were  on  board  at  the  time  of  the  loss : 
(4J  The  Board  of  Trade  shall  deal  with  such  wages  in 
.  the  manner  In  which  they  deal  With  the  wages  of 
other  deceased  seamen  and  apprentices  under  the 
principal  act. 
*2.  '  Whereas  under  the  21  lth  and  2l?th  sections  of 
the  principal  act*  and  the  16th  section  of  "  The  Merchant 
Shipping  Act  Amendment  Act,  1855,"  provision  is  made 
for  relieving  and  sending  home  seamen  found  in  distress 
abroad:    And  whereas  doubts  are  entertained   whether 
power  exists  under  the  said  sections  of  making  regulations 
and  imposing  conditions  which  are  necessary  for  the  pre- 
vention of  desertion  and  misconduct  and  the  undue  ex  pea- 
diture  of  public  money  : '  Be  it  enacted,  and  it  is  hereby 
declared,  that  the  claims  of  seamen  to  be  relieved  or  sent 
home  in  pursuance  of  the  said  sections  or  any  of  them 
shall  be  subject  to  such  regulations  and  dependent  on  such 
conditions  as  the  Board  of  Trade  may  from  time  to  time  make 
cr  impose ;  and  no  seaman  shall  have  any  right  to  demand  to 
be  relieved  or  sent  home  except  in  the  cases  and  to  the 
extent  provided  for  by  such  regulations  and  conditions. 

23.  The  following  rules  shall  be  observed  With  respect 
to  the  cancellation  and  suspension  of  certificates ;  that  is 
to  say,— 

(I  )  The  power  of  cancelling  or  suspending  the  certifi- 
cate of  a  master  or  mate  by  the  242nd  section  of 
the  principal  act  conferred  on  the  Board  of  Trade 
shall  (except  in  the  case  provided  for   by  the 
fourth  paragraph  of  the  said  section)  vest  in  and 
be  exercised  by  the  Local  Marine  Board,  Magis- 
trates, Naval  Court,  Admiralty  Court,  or  other 
court  or  tribunal  by  which  the  case  is  investi- 
gated or  tried,  and  shall  not  in  future  vest  in  or 
be  exercised  by  the  Board  of  Trade : 
(2.)  Such  power  shall  extend  to  cancelling  or  suspend 
ing  the  certificates  of  engineers  in  the  same  man- 
ner as  if  '*  certificated  engineer  "  or  *'  certificated 
engineers  "  were  inserted  throughout  such  sec- 
.    tion  after  "  master  n  or  •*  masters :  " 
(3.)  Every  such  board,  court,  or  tribunal  shall,  at  the 
conclusion  of  the  case,  or  as  soon  afterwards  as 
possible,    state  in  open  court  the  decision  to 
which  they  may  have  come  with  respect  to  can- 
•    celling  or  suspending  certificates,  and  shall  in  all 
cases  send  a  full  report  upon  the  case,  with  the 
evidence,  to  the  Board  of  Trade,  and  shall  also, 
if  they  determine  to  cancel  or  suspend  any  certi- 
tiflcate,  forward  such  certidcate  to  the  Board  of 
Trade  with  their  report : 
(4.)  It  shall  be  lawful  for  the  Board  of  Trade,  if  they 
think  the  justice  of  the  case  require  it,  to  re- 
issue and  return  any  certificate  which  has  been 
cancelled  or  suspended,  or  shorten  the  time  for 
which  it  is  suspended,  or  grant  a  new  certificate 
of  the  same  or  any  lower  grade  in  place  of  any 
certificate  which  has  been  cancelled  or  suspended: 
(5.)  The  434th  and  437th  sections  of  the  principal  act 
shall  be  read  as  if  for  the  word  *'  nautical "  were 
substituted  the  words  '*  nautical  or  engineering," 
and  as  if  for  tbe  word  "  person  "  and  '*  assessor" 
respectively  were  substituted  the  words  "  person 
or  persons  "  and   "  assessor  or  assessors  "  res- 
pectively : 
(6.)  No  ctTttfita'.t  sha*b    cai.celled  or  suspended  under 


this  section  unless  a  copy  of  the  report  or  at 
statement  of  the  case  upon  which  tbe  investiga- 
tion is  ordered  has  been  furnished  to  the  owner 
of  the  certificate  before  the  commencement  of 
the  investigation,  *or,  in  the  case  of  investiga- 
tions conducted  by  justices  or  a  stipendiary  ma. 
gist  rate,  unless  one  assessor  at  least  expresses 
his  concurrence  in  the  report. 

24.  Every  master,  or  mate,  or  engineer,  whose  certifi- 
cate is  or  is  to  be  suspended  or  canc«  lied  in  pursuance  of 
this  act  shall,  upon  demand  of  the  board.  Court,  or  trifauaf 
by  which  the  case  is  investigated  or  tried,  deliver  his  cer- 
tificate to  them,  or  if  it  is  not  demanded  by  such  board* 
court,  or  tribunal,  shall,  upon  demand,  deliver  it  to  the 
Board  of  Trade,  or  as  it  directs,  and  in  default  shall  for 
each  offence  incur  a  penalty  not  exceeding  fifty  pounds. 

Safety  (Part  lV.  of  Merchant  Shipping  Act,  1854  J 

25.  On  and  after  the  first  day  of  June,  one  thousand 
eight  hundred  and  sixty-three,  or  such  later  day  as  may 
be  fixed  for  the  purpose  ftf  order  hi  council,  the  regula- 
tions contained  in  the  table  marked  (C.)  in  the  schedule 
hereto  shall  come  into  operation  and  be  of  tbe  same  force 
as  if  they  were  enacted  in  the  body  of  this  act ;  but  her 
Majesty  may  from  time  to  time,  ou  the  joint  recommenda- 
tion of  the  Admiralty  and  the  Board  of  Trade,  by  order  in 
council,  annul  or  modify  any  of  tbe  said  regulations,  or 
make  new  regulations  in  addition  thereto  or  in  substitution 
therefor  ;  and  any  alterations  in  or  additions  to  such  regu- 
lations made  in  manner  aforesaid  shall  be  of  the  same  force 
as  the  regulations  in  the  said  schedule. 

26  The  Board  of  Trade  shall  cause  the  said  regulations 
and  any  alterations  therein  or  additions  thereto  hereafter 
to  be  made  to  be  printed,  and  shall  furnish  a  copy  thereof 
to  any  owner  or  master  of  a  ship  who  applies  for  tbe  same ; 
and  production  of  the  gaiette  in  which  any  order  in  coun- 
cil containing  such  regulations  or  any  alterations  thereto 
or  additions  thereto  is  published,  or  of  a  copy  of  such  re- 
gulations, alterations,  or  additions,  signed  or  purporting  to 
be  signed  by  one  of  the  secretaries  or  assistant  secretaries 
of  the  Board  of  Trade,  or  sealed  or  purporting  to  be  sealed 
with  the  seal  of  the  Board  of  Trade,  shall  be  sufficient  evi- 
dence of  the  due  making  and  purport  of  such  regulations, 
alterations,  or  additions. 

27.  All  owners  and  masters  of  ships  shall  be  bound  f  o 
take  notice  of  all  such  regulations  as  aforesaid,  and  shall, 
so  long  as  the  same  continue  in  force,  be  bound  to  obey 
them,  and  to  carry  and  exhibit  no  other  lights  and  to  use 
no  other  fog  signals  than  such  as  are  required  by  the  said 
regulations ;  and  in  case  of  wilful  default,  tbe  master,  or 
the  owner  of  the  ship  if  it  appear  that  he  waa  in  such  fault, 
shall,  for  each  occasion  upon  which  such  regulations  arc 
infringed,  be  deemed  to  be  guilty  of  a  misdemeanor. 

28.  In  case  any  damage  to  person  or  property  arises 
from  the  non-observance  by  any  ship  of  any  regulation 
made  by  Or  in  pursuance  of  this  act,  such  damage  shall  be 
deemed  to  have  been  occasioned  by  the  wilful  default  of 
the  person  in  charge  of  the  deck  of  such  ship  at  the  time, 
unless  it  is  shown  to  the  satisfaction  of  the  court  that  the 
circumstauccs  of  the  case  made  a  departure  from  the  regu- 
lation necessary. 

29.  If  in  any  case  of  collision  it  appears  to  the  court 
before  which  the  case  is  tried  that  such  collision  was  oc- 
casioned by  the  non-observance  of  any  regulation  made  by 
or  in  pursuance  of  this  act,  the  ship  by  which  such  regu- 
lation lias  been  infringed  shall  be  deemed  to  be  in  fault, 
unless  it  is  shown  to  the  satisfaction  of  the  eourt  that  the 
circumstances  of  the  ease  made  a  departure  from  the  re- 
gulation necessary. 

30.  The  following  steps  may  be  taken  in  order  to  en- 
force compliance  with  the  said  regulations »  that  is  to  say* 

(I.)  The  surveyors  appointed  under  the  third  part  of 
the  principal  act,  or  such  other  persons  as  the 
Board  of  Trade  may  appoint  for  the  purpose,  may 
inspect  any  6hips  for  the  purpose  of  seeing  that 
such  ships  are  properly  provided  with  lights  and 
with  the  means  of  making  fog  signals  in  pur- 
suance  of  the  said  regulations,  and  shall  fot  that 
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purpose  hare  the  powers  given  to  inspectors  by 
the  14th  section  of  the  principal  act: 

(2.)  If  any  such  surveyor  or  person  finds  that  any  ship 
is  not  bo  provided,  he  shall  give  to  the  master  or 
owner  notice  in  writing,  pointing  out  the  defi- 
ciency, and  also  what  is,  in  his  opinion,  requisite 
lo  order  to  remedy  the  same : 

(3«)  Every  notice  so  given  shall  be  communicated  In 
such  manner  as  the  Board  of  Trade  may  direct 
to  the  Collector  or  Collectors  of  Customs  at  any 
port  or  ports  from  which  such  ship  may  seek  to 
clear  or  at  which  her  transire  is  to  be  obtained ; 
and  no  collector  to  whom  such  communication  is 
made  shall  clear  such  ship  outwards  or  grant  her 
a  transire,  or  allow  her  to  proceed  to  sea,  with- 
out a  certificate  under  the  hand  of  one  of  the  said 
surveyors  or  other  persons  appointed  by  the 
Board  of  Trade  as  aforesaid,  to  the  effect  that 
the  said  ship  is  prop<  rly  provided  with  lights  and 
with  the  means  of  making  fog  signals  in  pur- 
suance of  the.  said  regulations 

31.  Any  rules  concerning  the  lights  or  signals  to  be 
carried  by  vessels  navigating  the  waters  of  any  harbour, 
river,  or  other  inland  navigation,  or  concerning  the  steps 
for  avoiding  collision  to  jbe  taken  by  such  vessels,  which 
have  been  or  are  hereafter  made  by  or  under  the  authority 
of  any  local  act,  shall  continue  and  be  of  full  force  and 
effect  notwithstanding  anything  in  this  act  or  in  the  sche- 
dule thereto  contained. 

32.  In  the  case  of  any  harbour,  river,  or  other  inland 
navigation  for  which  such  rules  are  not  and  cannot  be 
made  by  orunderthe  authority  of  any  local  act,  it  shall  be 
lawful  for  her  Majesty  in  council,  unon  application  from 
the  harbour  trust  or  body  corporate,  if  any,  owning  or  ex- 
ercising jurisdiction  upon  the  waters  of  such  harbour, 
river,  or  inland  navigation,  or,  if  there  is  no  such  harbour 
trust  or  body  corporate,  upon  application  from  persons  in- 
terested in  the  navigation  of  such  waters,  to  make  rules 
concerning  the  lights  or  signals  to  be  carried,  and  con- 
cerning the  steps  for  avoiding  collision  to  be  taken  by  ves- 
sels navigating  such  waters;  and  such  ruleB,  when  so 
made,  shall,  so  far  as  regards  vessels  navigating  such 
waters,  have  the  same  effect  as  if  they  were  regulations 
contained  in  table  (C  )  in  the  schedule  to  this  act,  not- 
withstanding anything  in  this  act  or  in  the  schedule  thereto 
contained. 

33.  In  every  case  of  collision  between  two  ships  it  shall 
be  the  duty  of  the  person  in  charge  of  each  ship,  if  and  so 
far  as  he  can  do  so  without  danger  to  his  .own  ship  and 
crew,  to  render  to  the  other  ship  her  master,  crew,  and 
passengers  (if  any),  such  assistance  as  may  be  practicable 
and  as  may  be  necessary  in  order  to  save  them  from  any 
danger  caused  by  the  collision  : 

In  case  he  fails  so  to  do,  and  no  reasonable  excuse  for 
such  failure  is  shown,  the  collision  shall,  in  the  absence  of 
proof  to  the  contrary,  be.  deemed  to  have  been  caused  by 
his  wrongful  act,  neglect,  or  default;  and  such  failure  shall 
also,  if  proved  upon  any  investigation  held  under  the  third 
or  the  eighth  part  of  the  principal  act,  be  deemed  to  be  an 
act  of  misconduct  or  a  default  for  which  biB  certificate  (if 
any)  may  be  cancelled  or  suspended. 

34.  Notwithstanding  anything  in  the  311  th  section  of 
the  principal  act  contained,  it  shall  not  be  uecessary  for 
the  surveys  of  passenger  steamers  to  be  made  in  the  months 
of  April  and  October;  but  no  declaration  shall  be  given  by 
any  surveyor  under  the  fourth  part  of  the  said  act  for  a 
period  exceeding  six  months,  and  no  certificate  issued  by 
the  Board  of  Trade  shall  remain  in  force  more  than  six 
months  from  the  date  thereof. 

35.  The  following  offenders,  that  is  to  say, 

(1.)  Any  person  who,  being  drunken  or  disorderly,  has 
been  on  that  account  refused  admission  into  any 
duly  surveyed  passenger  steamer  by  the  owner 
or  any  person  in  his  employ,  and  who,  after  hav- 
ing had  the  amount  of  his  fare  (if  he  has  paid  the 
same)  returned  or  tendered  to  hira,  nevertheless 
persists  in  attempting  to  cuter  such  steamer , 


(2.)  Any  person  who  being  drurken  or  disorderly  on 
.  board  any  such  steamer  is  requested  by  the  owner 
or  any  person  in  his  employ  to  leave  the  same  at 
any  place  in  the  United  Kingdom  at  which  he 
can  conveniently  so  do,  and  who,  having  had  the 
amount  of  bis  fare  (if  he  has  paid  the  same)  re- 
turned or  tendered  to  him,  refuses  to  comply 
with  such  request ; 

(3.)  Any  person  on  board  any  such  steamer  who  after 
warning  by  the  master  or  any  other  officer  of  the 
Bteamer  molests  or  continues  to  molest  any  pas- 
senger; 

(4.)  Any  person  who,  after  having  been  refused  admis- 
sion into  any  such  steamer  by  the  owner  or  any 
person  in  his  employ  on  account  of  such  steamer 
being  full,  and  who  after  having  had  the  full 
amount  of  his  fare  (if  he  has  paid  the  same)  re- 
turned or  tendered  to  him,  nevertheless  persists 
in  attempting  to  enter  the  same ; 

(5.)  Any  person  having  got  on  board  any  such  steamer, 
who,  upon  being  requested  on  the  like  account 
by  the  owner  or  any  person  in  his  employ  to 
leave  such  steamer  before  the  same  has  quitted 
the  place  at  which  such  person  got  on  board, 
and  who  upon  having  the  full  amount  of  his  fare 
(if  he  has  paid  the  same)  returned  or  tendered  to 
him,  refuses  to  comply  with  such  request ; 

(6.)  Any  person  who  travels  or  attempts  to  travel  in 
any  such  steamer  without  having  previously  paid 
his  fare,  and  with  intent  to  avoid  payment  thereof; 

(7.)  Any  person  who  having  paid  his  fare  for  a  certain 
distance,  knowingly  and  wilfully  proceeds  in  any 
such  steamer  beyond  such  distance  without  pre- 
viously paying  the  additional  fare  for  the  addi- 
tional distance,  and  with  intent  to  avoid  payment 
thereof; 

(8.)  Any  person  who  knowingly  and  wilfully  refuses  or 
neglects,  on  arriving  at  the  point  to  which  he 
has  paid  his  fare,  to  quit  any  such  Bteamer ;  and 

(9.)  Any  person  on  board  any  such  steamer  who  does 
not  when  required  by  the  master  or  other  officer 
of  such  steamer  either   pay  his  fare  or  exhibit 
such  ticket  or  other  receipt  (if  any)  showing  the 
payment  of  his  fare  as  is  usually  given  to  per- 
sons travelling  by  and  paying  their  fare  for  such 
steamer; 
Shall  for  every  such  effenee  be  liable  to  a  penalty  not  ex- 
ceeding forty  shillings ;  but  such  liability  shall  not  preju- 
dice the  recovery  of  any  fare  payable  by  him. 

36.  Any  person  on  board  any  such  steamer  who  wilfully 
does  or  causes  to  be  done  anything  in  such  a  manner  as  to 
obstruct  or  injure  any  part  of  the  machinery  or  tackle  of 
such  steamer,  or  to  obstruct,  impede,  or  molest  the  crew 
or  anj  of  them  in  the  navigation  or  management  of  such 
steamer,  or  ttherwise  in  the  execution  of  their  duty  upon 
or  about  such  steamer,  shall  for  every  such  offence  be  liable 
to  a  penalty  not  exceeding  twenty  pounds. 

37.  It  shall  be  lawful  for  the  master  or  other  officer  of 
any  duly  surveyed  passenger  steamer,  and  for  all  persons 
called  by  him  to  his  assistance,  to  detain  any  person  who 
has  committed  any  offence  against  any  of  the  provisions  of 
the  two  last  preceding  sections  of  this  act,  and  whose 
name  and  address  are  unknown  to  such  officer,  and  to  con- 
vey such  offender  with  all  convenient  despatch  before  some 
justice  without  any  warrant  or  other  authority  than  this 
act ;  and  such  justice  shall  have  jurisdiction  to  try  the 
case,  and  shall  proceed  with  all  convenient  despatch  to  the 
hearing  and  determining  of  the  complaint  against  such 
offender. 

38.  The  provisions  of  the  329th  section  of  the  principal 
act  shall  extend  to  foreign  ships  when  within  the  limits  of 
the  United  Kingdom. 

Pilotage  (Port  F.  of  Merchant  Skipping  Act,  1854  J 

39  •  Whereas  it  is  enacted  by  the  principal  aot  that 
every  pilotage  authority  shall  have  power,  in  manner  and 
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subject  to  the  conditions  therein  mentioned,  to  do  the  fol- 
lowing things  ;  (that  is  to  say) 

*  To  exempt  the  masters  of  any  ships  or  of  any  classes 
of  ships  from  being  compelled  to  employ  qualified 
pilots  : 
'  To  lower  and  modify  the  rates  and  prices  or  other 
remuneration  to  be  demanded  and  received  for  the 
time  being  by  pilots  licensed  by  such  authority  : 
'  To  make    arrangements    with   any   other   pilotage 
authority  for  altering  the  limits  of  their  respective 
districts,  and  for  extending  the  powers  of  such 
other  authority,  and  transferring  its  own  powers  to 
such  last-mentioned  authority : 
'  And  whereas  it  is  expedient   that  increased   facilities 
should  be  given  for  effecting  the  objects  contemplated  by 
the  said  recited  enactments,  and  for  further  amending  the 
1  iw  concerning  pilotage,  and  that  in  so  doing  means  should 
he  afforded  for  paying  due  regard  to  existing  interests  and 
to  the  circumstances  of  particular  cases : '  Be  it  enacted, 
That  it  shall  be  lawful  for  the  Board  of  Trade,  by  provi- 
sional order,  to  do  the  following  things ;  that  is  to  say, 
(1.)  Whenever  any  pilotage  authority  residing  or  ha  v. 
ing  its  place  of  business  at  one  port  has  or  exer- 
cises jurisdiction  in  matters  of  pilotage  in  any 
other  port,  to  transfer  so  much  of  the  said  juris- 
diction as  concerns  such  last-mentioned  port  to 
any  harbour  trust  or  other  body  exercising  any 
local  jurisdiction  in  maritime  matters  at  the  last- 
montioned  port  or  to  any  body  to  be  constituted 
for  the  purpose  by  the  provisional  order,  or,  in 
canes  where  the  said  pilotage  authority  is  not  the 
Trinity  House  of  Deptford  Strond,  to  the  said 
Trinity  Houte;  or  to  transfer  the  whole  or  any 
part  of  the  jurisdiction  of  the  said  pilotage  autho- 
rity to  a  new  body  corporate  or  body  of  persons 
to  he  constituted  for  the  purpose  by  the  provi- 
sional order,  so  as  to  represent  the  interests  of 
the  several  4>orta  concerned : 
(2.)  To  make  the  body  corporate  or  persons  to  whom 
the  said  transfer  is  made  a  pilotage  authority 
within  the  meaning  of  the  principal    act,   with 
such  powers  for  the  purpose  as  may  be  in  the 
provisional  order  in  that  behalf  mentioned : 

To  determine  the  limits  of  the  district  of  the 
pilotage  authority  to  which  the  transfer  of  juris- 
diction is  made ; 

To  sanction  a  scale  of  pilotage  rates  to  be 
taken  by  the  pilots  to  be  licensed  by  the  last- 
mentioned  pilotage  authority :  ' 

To  determine  to  what  extent  and  under  what 
conditions  any  pilots  already  licensed  by  the  for- 
mer pilotage  authority  shall  continue  to  act  under 
the  new  pilotage  authority: 

To  sanction  arrangements  for  the  apportion- 
ment of  any  pilotage  funds  belonging  to  the  pilots 
licensed  by  the  former  pilotage  authoi  ity  between 
the  pilots  remaining  under  the  jurisdiction  of 
that  authority  and  the  pilots  who  are  transferred 
to  the  jurisdiction  of  the  new  authority : 

To  provide  for  such  compensation  or  superan- 
nuation as  may  be  just  to  officers  employed  by 
the  former  pilotage  authority  and  not  continued 
by  the  new  authority : 
(3.)  To  constitute  a  pilotage  authority  and  to  fix  the 
limits  of  its  district  in  any  place  in  the  United 
Kingdom  where  there  is  no  such  authority ;  so, 
however,  that  in  the  new  pilotage  districts  so 
constituted  there  shall  be  no  compulsory  pilotage, 
and  no  restriction  on  the  power  of  dnly  qualified 
persons  to  obtain  licences  as  pilots : 
(4.)  To  exempt  the  masters  and  owners  of  all  ships,  or 
of  any  classes  of  ships,  from  being  obliged  to  em- 
ploy  pilots  in  any  pilotage  district  or  in  any  part 
of  any  pilotage  district,  or  from  being  obliged  to 
pay  for  pilots  when  not  employing  them  in  any 
district  or  in  any  part  of  any  pilotage   district, 
and  to  annex  rmj  terms  nud  conditions   to  <uch 
exemptions  ; 


(5  )  In  cases  where  the  pilotage  is  not  compulsory,  and 
where  there  is  no  restriction  on  the  power  of 
duly  qualified  persons  to  obtain  licenses  as  pilots, 
to  enable  any  pilotage  authority  to  licence  pilots 
and  fix  pilotage  rates  for  any  part  of  the  district 
within  the  jurisdiction  of  such  authority  for  which 
no  such  licences  or  rates  now  exist : 

(0.)  In  cases  where  the  pilotage  is  not  compulsory,  and 
where  there  is  no  restriction  on  the  power  of 
duly  qualified  persons  to  obtain  licences  as  pilot*, 
to  enable  any  pilotage  authority  to  raise  all  <>r 
any  of  the  pilotage  rates  now  in  force  in  the  dis- 
trict or  any  part  of  the  district  within  the  juris- 
diction of  such  authority : 

(7.)  In  cases  where  the  pilotage  irnot  compulsory,  and 
where  there  is  no  restriction  on  the  number  of 
pilots,  or  on  the  power  of  duly  qualified  persons 
to  obtain  licences  as  pilots,  to  give  additional  fa- 
cilities for  the  recovery  of  pilotage  rates  and  for 
the  prevention  of  the  employment  of  unqualified 
pilots  : 

(8.)  To  give  facilities  for  enabling  duly  qualified  persona 
after  proper  examination  as  to  their  qualifications, 
to  obtain  licences  as  pilots. 

40.  The  following  rules  shall  be  observed  with  respect 
to  provisional  orders  made  in  pursuance  of  this  act : 

1.  Application  in  writing  for  such  order  shall  he  made 

to  the  Board  of  Trade  by  some  persons  interest-  d 
in  the  pilotage  of  the  district  or  in  the  operation 
of  the  laws  or  regulations  relating  to  such  pi- 
lotage . 

2.  Notice  of  such  application  having  been  made  shall  be 

published  once  at  the  least  in  each  of  two  suc- 
cessive weeks  in  the  month  immediately  succeed- 
ing the  time  of  such  application  in  the  Shipping 
Gazette,  and  In  some  newspaper  or  newspapers 
circulating  in  the  county,  or,  if  there  are  mors 
than  one,  in  the  counties  adjacent  to  the  pilotage 
district  to  be  affected  by  the  rrder : 
3  The  notice  so  published  shall  state  the  objects  which 
H  is  proposed  to  effect  by  the  provisional  order: 

4.  The  Board  of  Trade  on  receiving  the  application 

shall  refer  the  same  to  the  pilotage  authority  or 
authorities  of  the  district,  and  shall  receive  and 
consider  any  objections  which  may  be  made  to 
the  proposed  provisional  order,  and  shall  for  that 
purpose  allow  at  least  six  weeks  to  elapse  be. 
tween  the  time  of  referring  the  application  to  the 
pilotage  authority  and  the  time  of  making  the 
provisional  order : 

5.  The  Board  of  Trade  shall,  after  considering  all  ob- 

jections, determine  whether  to  proceed  with  the 
provisional  order  or  not ;  and  shall,  if  they  de- 
termine to  proceed  with  it,  settle  it  in  such  man- 
ner and  with  such  terms  and  conditions,  not 
being  inconsistent  with  the  provisions  of  this  act, 
as  they  may  think  fit ;  and  shall,  when  they  have 
settled  the  same,  forward  copies  thereof  to  the 
persons  making  the  application  and  to  the  pilot- 
age authority  or  authorities  of  the  district  or  dis- 
tricts to  which  it  refers : 

6.  No  such  provisional  order  shall  take  effect  unless  and 

until  the  same  is  confirmed  by  Parliament ;  and 
for  the  purpose  of  procuring  such  confirmation 
the  Board  of  Trade  shall  introduce  into  Parlia- 
ment a  public  general  bill,  or  public  general  bills, 
in  which,  or  in  the  schedule  to  which,  the  provi- 
sional order  or  provisional  orders  to  be  thereby 
confirmed  shall  be  set  out  at  length: 

7.  If  any  petition  is  presented  to  either  House  of  Par- 

liament against  any  such  provisional  order  as 
aforesaid  in  the  progress  through  Parliament  of 
the  bill  confirming  the  same,  so  much  of  the  bill 
a<  relates  to  the  order  so  petitioned  against  may 
be  referred  to  a  select  committee,  and  the  peti- 
tioner  shall  in  such  case  be  allowed  to  appear  and 
oppose  a*  in  the  case  of  private  bills 
41.  The  uiasUrs  and  owners  of  ships  passing  through 
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the  limits  of  any  pilotage  district  in  the  United  Kingdom 
on  their  voyages  between  two  places  both  situate  out  of 
auch  districts  shall  be  exempted  from  any  obligation  to 
employ  a  pilot  within  such  district,  or  to  pay  pilotage  rates 
when  not  employing  a  pilot  within  such  district:  Provided 
that  the  exemption  contained  in  this  section  shall  not 
apply  to  ships  loading  or  discharging  at  any  place  situate 
within  such  district,  or  at  any  place  situate  above  such 
district  on  the  same  river  or  its  tributaries. 

42.  ♦  Whereas  under  tie  provisions  of  the  Bristol 
Channel  Pilotage  Act,  1861,  pilotage  authorities  have  been 
established  at  tie  ports  of  Newport  aud  Gloucester,  and 
the  pilots  theretofore  licensed  by  the  Trinity  House  of 
Deptford  Stroud  for  those  parts  have  ceased  to  be  so  li- 
censed :  And  whereas  no  provision  has  been  made  by  the 
said  act  for  dealing  with  such  iuterests  as  the  said  pilots 
may  have  in  the  Trinity  House  Pilot  Fund  mentioned  in 
the  principal  act: '  Be  it  therefore  enacted,  That,  notwith- 
standing the  said  pilots  have  ceased  to  be  licensed  by  the 
Trinity  House,  the  Trinity  House  may  make  such  an 
equitable  arrangement  in  the  administration  of  the  Trinity 
House  Pilot  Fund  mentioned  in  the  principal  act  with 
reference  to  the  interests  of  the  pilots  so  ceaaing  to  be  li- 
censed by  them  as  aforesaid  as  they  may  in  their  discre- 
tion think  fit. 

Lighthouses  {Part  VI  of  Merchant  Shipping  Act,  1854). 

43.  The  following  rules  shall  be  observed  with  respect 
to  the  inspection  of  local  lighthouses,  buoys,  and  beacons ; 
that  is  to  say* 

(1  )  It  shall  be  the  duty  of  each  of  the  general  light- 
house authorities,  or  of  such  persons  as  may  be 
authorized  by  such  authority  for  the  purpose,  to 
inspect  all  lights,   buoys,   and  beacons   situate 
within  the  limits  of  the  jurisdiction  of  such  gene- 
ral authority,  but  belonging  to  or  uuder  the  juris- 
diction of  any  local  authorities,  and  to  make  such 
inquiries  in  respect  thereof  and  of  the  manage- 
ment thereof  as  they  may  think  fit: 
(2.)  All  officers  and  others  having  the  care  of  such 
lighthouses,  buoys,  or  beacons,  or  concerned  in 
the  management  thereof,  shall  furnish  all  such 
information  and  explanations  concerning  the  same 
as  they  may  require  : 
(3)  All  such  local  authorities  and  their  respective  offi- 
cers shall  at  all  times  give  to  the  inspecting  au- 
thority all  such  returns,  explanations,  or  infor- 
mation concerning  the  lighthouses,  buoys,  and 
beacons  withiu  their  jurisdiction,  and  the  manage- 
ment thereof,  as  the  said  authority  may  from 
time  to  time  require : 
(4.)  The  inspecting  authority  shall  communicate  to  each 
local  authority  the  results  of  its  inspection  of  the 
lighthouses,  buoys,  and  beacons  within  its  juris- 
diction, and  shall  also  make  general  reports  of 
the  results  of  its  inspection  of  local  lighthouses, 
buoys,  and  beacons  to  the  Board  of  Trade ;  and 
such  reports  shall  be  laid  before  Parliament: 
(5.)  The  powers  given  by  the  394th  section  of  the 
Principal  Act  to  the  general  lighthouse  authori- 
ties shall,  so  far  as  the  same  are  applicable,  ex- 
tend and  apply  to  the  case  of  local  buoys  and 
beacons,  other  than   local  buoys  and   beacons 
placed  or  erected  for  temporary  purposes,  as  well 
as  to  the  case  of  local  lighthouses : 

44.  The  following  persons  shall  be  liable  to  pay  light 
does  for  any  ship  in  respect  of  which  light  dues  are  pay- 
able •  (that  is  to  say),  the  owner  or  master,  or  such  con- 
signees or  agents  thereof  as  have  paid  or  made  themselves 
liable  to  pay  any  other  charge  on  acoount  of  such  ship  in 
the  port  of  her  arrival  or  discharge,  and  in  default  of  pay- 

-  meut  such  light  dues  may  be  recovered  in  the  same  man- 
ner as  penalties  of  the  like  amount  may  be  recovered  by 
Tirtue  of  the  principal  act. 

45.  Every  consignee  and  agent  (not  being  the  owner  or 
'  master)  hereby  made  liable  for  the  payment  of  light  dues 


In  respect  of  any  ship,  may  out  of  any  monies  in  his  hands 
received  on  account  of  such  ship,  cr  belonging  to  the  owner 
thereof,  retain  the  amount  of  all  dues  so  paid  by  him,  to* 
gether  with  any  reasonable  expenses  he  may  have  incurred 
by  reason  of  such  payment  or  liability. 

4fl.  If  any  lighthouse,  buoy,  or  beacon  is  erected  or 
placed,  or  reconstructed,  repaired,  or  replaced  by  any  local 
authority  having  jurisdiction  in  the  matter  of  lighthouses, 
buoys,  or  beacons,  her  Majesty  may,  on  the  application  of 
the  said  local  authority,  by  order  in  council  fix  such  dues 
to  be  paid  to  the  said  local  authority  in  respect  of  every 
ship  which  enters  the  port  or  harbour  under  the  jurisdic- 
tion of  such  local  authority  or  the  estuary  wherein  such 
lighthouse,  buoy,  or  beacon  is  situate,  and  which  passes 
the  said  lighthouse,  buoy,  or  beacon,  and  derives  benefit 
therefrom,  as  her  Majesty  may  deem  reasonable: 

The  dues  for  the  time  beiog  fixed  by  any  such  order  in 
council  as  aforesaid  shall  be  paid  accordingly  by  the  martyr 
of  the  said  ship  or  other  person  or  persons  by  whom  the 
said  light  dues,  if  levied  by  one  of  the  general  lighthouse 
authorities,  would  be  payable,  and  shall  be  recoverable  in 
the  same  manner  as  light  dues  payable  to  such  general 
authorities  are  recoverable. 

47.  All  light  dues  leviable  by  any  local  authority  under 
this  act  shall  be  applied  for  the  purposes  of  the  construc- 
tion, placing,  maintenance,  and  improvement  of  the  light- 
houses, buoys,  and  beacons  in  respect  of  which  the  same 
are  levied,  and  for  no  other  purpose : 

The  local  authority  to  whom  the  same  are  paid  shall 
keep  a  separate  account  of  the  receipt  and  expenditure  of 
such  dues,  and  shall  once  in  every  year,  or  at  such  other 
time  as  the  Board  of  Trade  may  determine,  send  a  copy  of 
such  account  to  the  Board  of  Trade,  and  shall  send  the 
same  in  such  form  and  shall  give  such  particulars  in  rela- 
tion thereto  as  the  Board  of  Trade  may  require  : 

Her  Majesty  may  by  order  in  council  from  time  to  time 
reduce,  alter,  or  increase  all  or  any  of  such  dues,  so  that 
the  same  may,  so  far  as  it  is  practicable,  be  sufficient  and 
not  more  than  sufficient  for  the  payment  of  the  expenses 
incurred  by  the  local  authority  in  respect  of  the  light- 
houses, buoys,  or  beacons  for  which  the  dues  are  levied. 

48.  The  43 1st  section  (of  the  principal  act  shall  be  read 
as  if  after  the  word  "  ships  "  there  were  inserted  the  words 
"and  boats." 

Wreck  and  Salvage  (Part  VIII  of  Merchant  Shipping 
Act,  1854). 

49.  The  provisions  contained  in  the  eighth  part  of  the 
Principal  Act  for  giving  summary  jurisdiction  to  two  jus- 
tices in  salvage  cases  and  for  preventing  unnecessary  ap- 
peals and  litigation  in  such  cases,  shall  be  amended  as  fol- 
fows ;  (that  is  to  say.) 

(1.)  Such  provision  shall  extend  to  all  cases  in  which 
the  value  of  the  property  saved  does  not  exceed 
one  thousand  pounds,  as  well  as  to  the  cases 
provided  for  by  the  principal  act. 

(2.)  Such  provisions  shall  be  held  to  apply  whether  the 
salvage  service  has  been  rendered  within  the 
limits  of  the  United  Kingdom  or  not : 

(3.)  It  shall  be  lawful  for  one  one  of  her  Majesty's 
principal  secretaries  of  state,  or  in  Ireland  for 
the  Lord  Lieutenant  or  other  ehief  governor  or 
governors,  to  appoint  out  of  the  justices  for  any 
borough  or  county  a  rota  of  justices  by  whom 
jurisdiction  in  salvage  cases  shall  be  exercised; 

(4.)  vYhen  no  such  rota  is  appointed,  it  shall  be  lawful 
for  the  salvors,  by  writing  addressed  to  the  jus- 
tice's cierk,  to  name  one  justice,  and  for  the 
owner  of  the  property  saved  iu  like  manner  to 
name  the  other : 

(5.)  If  either  party  fails  to  name  a  justice  within  a  rea- 
sonable time,  the  case  may  be  tried  by  two  or 
more  justices  at  petty  sessions : 

(6.)  It  shall  be  competent  for  any  stipendiary  magis- 
trate, and  also  in  England  for  any  county  court 
judge,  iu  Scotland  for  the  sheriff  or  .sheriff  sub- 
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stitute  of  any  county,  tod  In  Inland  for  the  re* 
carder  of  any  borough  in  which  there  it  a  re- 
corder, or  for  the  chairman  of  quarter  eesaiona 
in  any  county,  to  exercise  the  same  jurisdiction 
in  salfage  cases  as  iB  given  to  two  justices : 
(7.)  It  shall  be  lawful  for  one  of  her  Majesty's  principal 
Secretaries  of  8tate  to  determine  a  scale  of  costs 
to  be  awarded  in  salvage  cases  by  any  such  jus- 
*  tices  or  court  as  aforesaid  : 
(6.)  All  the  provisions  of  the  principal  act  relating  to 
summary  proceedings  in  salvage  cases,  and  to 
the  prevention  of  unnecessary  appeals  in  such 
eases,  shall,  except  so  far  as  the  same  are  altered 
by  this  act,  extend  and  apply  to  all  such*  proceed- 
ings, whether  under  the  principal  act  or  this  act, 
or  both  of  such  acts. 
50.  Whenever  any  salvage  question  arises  the  receiver 
of  wreck  for  the  district  may,  upon  application  from  either 
of  the  parties,  appoint  a  valuer  to  value  the  property  in 
respect  of  which  the  salvage  claim  is  made,  and  shall, 
when  the  valuation  has  been  returned  to  him,  give  a  copy 
of  the  valuation  to  both  parties ;  and  any  copy  of  such  va- 
luation, purporting  to  be  signed  by  the  valuer,  and  to  be 
attested  by  the)  receiver,  shall  be  received  in  evidence  in 
any  subsequent  proceeding ;  and  there  shall  be  paid  in  re- 
spect of  such  valuation,  by  the  party  applying  for  the 
same,  such  fee  as  the  Board  of  Trade  may  direct. 

61.  The  words  "  court  of  session"  in  the  four  hundred 
and  sixty-eighth  section  of  the  principal  act  shall  be 
deemed  to  mean  and  Include  either  division  of  the  court  of 
session  or  the  Lord  Ordinary  officiating  on  the  bills  during 
vacation. 

62.  Upon  delivery  of  wreck  or  of  the  proceeds  of  wrecks 
by  any  receiver  to  any  person  In  pursuance  of  the  provi- 
sions of  .the  eighth  part  of  the  principal  act  such  re- 
ceiver snail  be  discharged  from  all  liability  in  respect 
thereof,  but  such  delivery  shall  not  be  deemed  to  prejudice 
or  affect  any  question  concerning  the  right  or  title  to  the 
said  wreck  which  may  be  raised  by  third  parties,  nor  shall 
any  such  delivery  prejudice  or  eject  any  question  concern- 
ing the  title  to  the  soil  on  which  the  wreck  may  have  been 
found. 

63.  •  Whereas  by  the  prinoipal  act  it  is  provided  that 
the  proceeds  of  wreck,  if  the  same  is  not  claimed  by  the 
owner  within  a  year,  and  if  no  person  other  than  her  Ma- 
jesty,  her  heirs  and  successors,  is  proved  to  be  entitled 
thereto,  shall,  subject  to  certain  deductions,  be  paid  into 
the  receipt  of  her  Majesty's  Exchequer  in  such  manner  as 

.  the  Commissioners  of  the  Treasury  may  direct,  and  that 
.  the  same  shall  be  carried  to  and  form  part  of  the  consoli- 
dated fund  of  the  United  Kingdom : 

'And whereas  doutts  have  been  entertained  whether 
t)»e  said  last-recited  provision  is  consistent  with  the  ar. 
rangements  concerning  the  hereditary  revenues  of  the 
Crown  effected  by  the  act  of  the  first  year  of  her  present 
Majesty,  chapter  two :  And  whereas  doubts  have  also  been 
entertained  whether  due  provision  is  made  by  the  said  act 
for  paying  to  the  revenues  of  the  duchies  of  Lancaster  and 
Cornwall  respectively  such  of  the  said  proceeds  as  may 
belong  to  those  duchies : ' 

It  is  hereby  declared,  That  such  of  the  said  proceeds  of 
wreck  as  belong  to  ber  Majesty  in  right  of  her  crown  shall, 
during  the  life  of  her  present  Majesty  (whom  God  long 
preserve),  be  carried  to  and  form  pari  of  the  consolidated 
fond  of  the  United  Kingdom,  and  shall  after  the  decease 
of  her  present  Majesty  (whom  God  long  preserve)  be  pay* 
able  and  paid  to  her  Majesty's  heirs  and  successors : 

And  it  is  hereby  further  declared,  That  Bucb  of  the  salfl 
proceeds  of  wreck  as  belong  to  her  Majesty  in  right  of  her 
duchy  of  Lancaster  shall  be  paid  to  the  receiver-general  of 
the  said  duchy  or  his  sufficient  deputy  or  deputies  as  part 
of  the  revenues  of  the  said  duchy  and  be  dealt  with  accord- 
ingly: 

And  it  is  hereby  farther  declared  and  enacted,  That  the 
provision  in  the  \  rinoipai  act  contained  regarding  the  s*lo 
of  unclaimed  wreck  to  which  no  owner  establishes  his 
claim  within  the  period  of  one  year,  and  to  which  no  ad* 


miral,  vine  admiral,  lord  of  any  manor,  or  parson  other 
than  her  Majesty,  her  heirs  and  successors,  is  proved  to 
be  entitled,  is  intended  and  shall  be  construed  to  apply  to 
wreck  of  the  sea  belonging  to  her  Majesty,  her  heirs  and 
successors,  in  respect  of  the  duchy  of  Cornwall,  or  to  the 
Duke  of  Cornwall,  for  the  time  being  in  respect  of  bin 
duchy  of  Cornwall:  But  that  the  proceeds  of  such  wreck 
shall,  subject  to  such  deductions  as  are  in  the  same  act 
mentioned,  form  part  of  the  revenues  of  the  duchy  of  Corn- 
wall, and  be  dealt  with  accordingly. 

Liability  of  Shipowner*  (Part  IX.  of  Merchant  Ship- 
ping Act,  1854J. 
64.  The  owners  of  any  ship,  whether  British  or  foreign, 
shall  not,  in  cases  where  all  or  any  of  the  following  events 
occur  without  their  actual  fault  or  privity,  that  is  to  say, 
(1.)  Where  any  loss  of  life  or  personal  injury  is  caused 

to  any  person  being  carried  in  such  ship ; 
(2.)  Where  any  damage  or  loss  is  caused  to  any  goods, 
merchandise,  or  other  things  whatsoever  on  board 
any  such  ship*; 
(3.)  Where  any  loss  of  life  or  personal  Injury  is  by  rea- 
son of  the  improper  navigation  of  such  ship  as 
aforesaid  caused  to  any  person  carried  in  any 
other  ship  or  boat ; 
(4.)  Where  any  loss  or  damage  Is  by  reason  of  the  im- 
proper navigation  of  such  ship  as  aforesaid  caused 
to  any  other  ship  or  boat,  or  to  any  goods,  mer- 
chandise, or  other  things  whatsoever  en  board 
any  other  ship  or  boat : 
be  answerable  in  damages  in  respect  of  loss  of  life  or  per- 
sonal injury,  either  alone  or  together  with  loss  or  damage 
to  ships,  boats,  goods,  merchandise,  or  other  things,  to  an 
aggregate  amount  exceeding  fifteen  pounds  for  each  ton  of 
their  ship's  tonnage ;  nor  in  respect  of  loss  or  damage  to 
ships,  goods,  merchandise,  or  other  things,  whether  there 
be  in  addition  loss  of  life  or  personal  injury  or  not,  to  on 
aggregate  amount  exceeding  eight  pounds  for  each  too  of 
the  ship's  tonnage ;  suoh  tonnage  to  be  the  registered  ton- 
nage in  the  case  of  sailing  ships,  and  in  the  case  of  steam 
ships  the  gross  tonnage  without  deduction  on  account  of 
engine  room : 

In  the  case  of  any  foreign  ship  which  has  been  or  can  be 
measured  according  to  British  law,  the  tonnage  as  ascer- 
tained by  suoh  measurement  shall,  for  the  purposes  of  this 
section,  lie  deemed  to  be  the  tonnage  of  such  ship ; 

In  the  case  of  any  foreign  snip  which  has  not  been  ana 
cannot  be  measured  under  British  law,  the  aurveyor-ftene- 
ral  of  tonnage  in  the  United  Kingdom,  and  the  chief  mea- 
suring officer  in  any  British  possession  abroad,  shall,  oa 
receiving  frcm  or  by  direction  of  the  court  bearing  the 
case  such  evidence  concerning  the  dimensions  of  the  ship 
as  it  may  be  found  practicable  to  furnish,  give  a  certificate 
under  his  hand,  stating  what  would  in  his  opinion  have 
been  the  tonnage  of  such  ship  if  she  had  been  duly  mea- 
sured according  to  British  law,  and  the  tonnage  so  stated 
in  such  certificate  shall,  for  the  purposes  of  this  section, 
be  deemed  to  be  the  tonnage  of  such  ship. 

55.  Insurances  effected  against  any  or  all  of  the  events 
enumerated  in  the  section  last  preceding,  and  occurring 
without  such  actual  fault  or  privity  as  therein  mentioned, 
shall  not  be  invalid  by  reason  of  the  nature  of  the  risk. 

56.  In  any  proceeding  under  the  506th  section  of  the 
principal  act  or  any  act  amending  the  same  against  the 
owner  of  any  ship  or  share  therein  in  respect  of  loan  of 
life,  the  master's  list  or  the  duplicate  list  of  passengers  de- 
livered to  the  proper  officer  of  customs  under  the  16th 
section  of  "  The  Passengers  Act,  1855,"  shall,  in  the  ab- 
sence of  proof  to  the  contrary,  be  sufficient  proof  that  the 
persons  in  respect  of  whose  death  any  sue  prosecution  or 
proceeding  is  instituted  were  passengers  on  board  such 
ship  at  the  time  of  their  deaths. 

Arrangements  concerning  Lights*  Sailing  rules*  Salvage* 

and  Measurement  of.  Tonnage  in  the  Case  of  Foreign 

Ships. 

57.  Whenever  foreign  ships  are  within  British  jurisdic- 
tion^ the  regulations  for  preventing  collision  contained  ha 
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table  (C. )  in  the  schedule  to  this  act,  or  suoh  other  regu- 
lations for  preventing  collision  as  are  for  the  time  being  in 
force  under  this  act,  and  all  provisions  of  this  act  relating 
to  each  regulations,  or  otherwise  relating  to  collisions, 
•hall  apply  to  such  foreign  ships ;  and  in  any  cases  arising 
in  any  British  court  of  justice  concerning  matters  happen- 
ing within  British  jurisdiction,  foreign  shipa  shall,  so  far 
as  regards  such  regulations  and  provisions,  be  treated  aa 
if  they  were  British  shipa, 

68.  Whenever  it  ifl  made  to  appear  to  her  Majesty  that 
the  government  of  any  foreign  country  is  willing  that  the 
regulations  for  preventing  collision  contained  in  table  (G.) 
in  the  schedule  to  this  act,  or  such  other  regulations  for 
preventing  collision  as  are  lor  the  time  being  in  force  under 
this  act,  or  any  of  the  said  regulations,  or  any  provisions 
of  this  act  relating  to  collisions,  should  apply  to  the  ships 
of  such  country  when  beyond  the  limits  of  British  juris- 
diction,  her  Majesty  may,  by  order  in  council,  direct  that 
such  regulations,  and  all  provisions  of  this  act  which  re- 
late to  such  regulations,  and  all  such  other  provisions  as 
aforesaid,  shall  apply  to  the  ships  of  the  said  foreign 
country,  whether  within  British  Jurisdiction  or  not. 

69.  Whenever  it  is  made  to  appear  to  her  Majesty  that 
the  government  of  any  foreign  country  is  willing  that  sal- 
vage shall  be  awarded  by  British  courts  for  services  ren- 
dered in  saving  life  from  any  ship  belonging  to  such  country 
when  such  ship  is  beyond  the  limits  of  British  jurisdiction, 
her  Majesty  may,  by  order  in  council,  direct  that  the  pro- 
visions ef  the  principal  fact  and  of  this  act,  with  respect 
to  salvage  for  services  rendered  in  saving  life  from  British 
ships,  shall  in  all  British  courts  be  held  to  apply  to  ser- 
vices rendered  in  saving  life  from  the  ships  of  such  foreign 
country,  whether  such  services  are  rendered  within  BrL 
tish  jurisdiction  or  not. 

60.  Whenever  it  is  made  to  appear  to  her  Majesty  that 
the  rules  concerning  the  measurement  of  tonnage  of  mer- 
chant ships  for  the  time  being  in  force  under  the  principal 
act  have  been  adopted  by  the  government  of  any  foreign 
country,  and  are  in  force  in  that  country,  it  shall  be  lawful 
for  her  Majesty,  by  order  in  council,  to  direct  that  the 
chips  of  such  foreign  country  shall  be  deemed  to  be  of  the 
tonnage  denoted  in  their  certificates  of  registry  or  other 
national  papers ;  and  thereupon  it  shall  no  longer  be  ne- 
cessary for  such  ships  to  be  re-measured  in  any  port  or 
place  in  her  Majesty's  dominions,  but  such  ships  shall  be 
deemed  to  be  of  the  tonnage  denoted  in  their  certificates 
of  registry  or  other  papers,  in  the  same  manner,  to  the 
same  extent,  and  for  the  same  purposes  in,  to,  and  for 
which  the  tonnage  denoted  in  the  certificates  of  registry 
of  British  snips  is  deemed  to  be  the  tonnage  of  such  ships. 

61.  Whenever  an  order  in  council  has  been  issued  under 
this  act,  applying  any  provision  of  this  act  or  any  regula- 
tion made  by  or  in  pursuance  of  this  act  to  the  ships  of 
any  foreign  country,  such  ships  shall  in  all  oases  arising  in 
any  British  court  be  deemed  to  be  subject  to  such  provi- 
sion or  regulation,  and  shall  for  the  purpose  of  such  provi- 
sion or  regulation,  be  treated  as  if  they  were  British  ships. 

62.  In  issuing  any  order  in  oounoil  under  this  act  her 
Majesty  may  limit  the  time  during  which  it  is  to  remain  in 
operation,  and  may  make  the  same  subject  to  such  condi- 
tions and  qualifications,  if  any,  as  may  be  deemed  expe- 
dient, and  thereupon  the  operation  of  the  said  order  shall 
be  limited  and  modified  accordingly* 

A3.  Her  Majesty  may  by  order  in  council  from  time  to 
time  revoke  or  alter  any  order  previously  made  under  this 
act. 

64.  Every  order  in  council  to  be  made  under  this  act 
shall  be  published  in  the  London  Oautte  as  soon  as  may 
be  after  the  making  thereof;  and  the  production  of  a  copy 
of  the  London  Gazette  containing  such  order  shall  be  re- 
ceived  in  evidence,  and  shall  be  proof  that  the  order  therein 
published  has  been  duly  made  and  issued ;  and  it  shall  not 
be  neoesaary  to  plead  such  order  specially. 
Legal  Procedure. 

6ft.  Nothing  in  the  third  section  of  the  act  passed 
in  the  twentieth  and  twenty-first  years  of  the  reign  of  her 
present    Majesty,   chapter  forty-three,  except  so  atuoh 


thereof  as  provides  for  the  payment  of  any  fees  that  may 
be  due  to  the  clerk  of  the  justices,  shall  be  deemed  to  ap- 
ply to  extend  to  any  proceeding  under  the  direction  of  the 
Board  of  Trade,  or  under  or  by  virtue  of  the  provisions  of 
the  principal  act  or  this  act,  or  any  act  amending  the 
same. 

Delivery  of  Goods  and  Lien  for  Freight. 
66.  The  following  terms  used  in  the  sections  of  this  act 
hereinafter  contained  shall  have  the  respective  meanings 
hereby  assigned  to  them,  if  not  inconsistent  with  the  con- 
text or  subject  matter ;  that  is  to  say, 

The  word  "  report  shall  mean  the  report  required  by  the 
customs  laws  to  be  made  by  the  master  of  any  import- 
ing ship: 
The  word  "  entry  '*  shall  mean  the  entry  required  by 
the  customs  laws  to  be  made  for  the  landing  or  dis- 
charge of  goods  from  en  importing  ship : 
The  word  *(  goods "  shall  include  every  description  of 

wares  and  merchandise : 
The  word  "wharf"  shall  include  all  wharves,  qusys, 
docks,  and  premises  in  or  upon  which  any  goods  when 
landed  from  ships  may  be  lawfully  placed : 
The  word  "  warehouse  "  shall  include  ail  warehouses, 
buildings,  and  premises  in  which  goods  when  landed 
from  shipa  may  be  lawfully  placed : 
The  expression  *• wharf  owner  "  shall  mean  the  occu- 
pier of  any  wharf,  as  herein-before  defined : 
The  expression  "warehouse  owner"  shall  mean  the 

occupier  of  any  warehouse,  as  herein-before  defined: 
The  word  "  shipowner  "  shall  include  the  master  of  the 
ship  and  every  other  person  authorised  to  act  as  agent 
for  the  owner,  or  entitled  to  receive  the  freight,  de- 
murrage, or  other  charges  payable  in  respect  of  such 
.ship: 
The  expression  "  owner  of  goods  "  shall  include  every 
person  who  is  for  the  time  being  entitled,  either  aa 
owner  or  agent  for  the  owner,  to  the  possession  of 
the  goods,  subject  in  the  case  of  a  lien,  if  any,  to 
such  lien. 
67.  Where  the  owner  of  any  goods  imported  in  any  ship 
from  foreign  parts  into  the  United  Kingdom  fails  to  make 
entry  thereof,  or  having  made  entry  thereof  to  land  the 
same  or  take  delivery  thereof  and  to  proceed  therewith 
with  all  convenient  speed,  by  the  times  severally  herein- 
after mentioned,  the  shipowner  may  make  entry  of  and 
land  or  unship  the  said  goods  at  the  times,  in  the  msnnsr, 
and  subject  to  the  conditions  following;  (that  is  to  say,) 
(I.)  If  a  time  for  the  delivery  of  the  goods  is  expressed 
in  the  charter  party,  bill  of  lading,  or  agreement, 
then  at  any  time  after  the  time  so  expressed ; 
(2.)  If  no  time  for  the  delivery  of  the  goods  is  expressed 
in  the  charter  party,  bill  of  lading,  or  agreement, 
then  at  any  time  after  the  expiration  of  seventy- 
two  hours,  exclusive  of  a  Sunday  or  holiday,  after 
the  report  of  the  ship : 
(3.)  If  any  wharf  or  warehouse  is  named  in  the  charter 
party,  bill  of  lading,  or  agreement,  as  the  wharf 
or  warehouse  where  the  goods  are  to  be  placed, 
and  if  they  can  he  conveniently  there  received, 
the  shipowner  in  landing  thorn  by  virtue  of  this 
enactment  shall  cause  them  to  be  placed  on  such 
wharf  or  in  such  warehouse : 
(4.)  In  other  cases  the  shipowner  in  landing  goods  by 
virtue  of  this  enaotment  shall  place  them  in  or 
on  some  wharf  or"  warehouse,  on  or  in  which 
goods  of  a  like  nature  are  usually  placed ;  such 
wharf  or  warehouse  being,  if  the  goods  are  du- 
tiable, a  wharf  or  warehouse  duly  approved  by 
the  Commissioners  of  Customs  for  the  landiug 
of  dutiable  goods: 
(5.)  If  st  any  time  before  the  goods  are  landed  or  un- 
shipped the  owner  of  the  goods  is  ready  and  offers 
to  land  or  take  delivery  of  the  same,  he  shall  be 
allowed  so  to  do,  and  his  entry  shall  in  such  case 
be  preferred  to  any  entry  which  may  have  been 
made  by  the  shipowner : 
(6.)  If  any  goods  are,  for  the  purpose  of  convenience  ia 
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assorting  the  same,  landed  at  the  wharf  where 
the  ship  is  discharged,  and  the  owner  of  the 
goods  at  the  time  of  such  landing  has  made  entry 
and  is  ready  and  offers  to  take  delivery  thereof, 
and  to'convey  the  same  to  some  other  wharf  or 
warehouse,  such  goods  shall  be  assorted  at  land- 
ing, and  shall,  if  demanded,  be  delivered  to  the 
owner  thereof  within  twenty-four  hours  after  as- 
sortment ;  and  the  expense  of  and  consequent  on 
such  landing  and  assortment  shall  be  borne  by 
the  shipowner : 
(7.)  If  at  any  time  before  the  goods  are  landed  or  on- 
shipped  the  owner  thereof  has  made  entry  for 
the  landing  aud  warehousing  thereof  at  any  par- 
ticular wharf  or  warehouse  other  than  that  at 
which  the  ship  is  discharging,  and  has  offered  and 
been  ready  to  take  delivery  thereof,  and  the  ship- 
owner has  failed  to1  make  such  delivery  and  has 
also  failed  at  the  time  of  such  offer  to  give  the 
owner  of  the  goods  correct  information  of  the 
time  at  which  goods  can  be  delivered,  then  the 
shipowner  shall,  before  landing  or  unshipping 
such  goods  under  the  power  hereby  given  to  him, 
give  to  the  owner  of  the  goods  or  of  such  wharf 
or  warehouse  as  last  aforesaid  twenty-four  hours* 
notice  in  writing  of  his  readiness  to  deliver  the 
goods,  and  shall,  if  be  lands  or  unships  the  same 
without  such  notice,  do  so  at  his  own  risk;  and 
expense. 

68.  If,  at  the  time  when  any  goods  are  landed  from  any 
ship,  and  placed  in  the  custody  of  any  person  as  a  wharf 
or  warehouse  owner,  the  shipowner  gives  to  the  wharf  or 
warehouse  owner  notice  in  writing  that  the  goods  are  to 
remain  subject  to  a  lien  for  freight  or  other  charges  pay- 
able to  the  shipowner  to  an  amount  to  be  mentioned  in 
auch  notice,  the  goods  so  landed  shall,  in  the  hands  of  the 
wharf  or  warehouse  owner,  continue  liable  to  the  same 
lien,  if  any,  for  such  charges  as  they  were  subject  to  be- 
fore the  landing  thereof;  and  the  wharf  or  warehouse 
owner  receiving  such  goods  shall  retain  them  until  the  lien 
is  discharged  as  herein-after  mentioned,  and  shall,  if  he 
fail  so  to  do,  make  good  to  the  shipowner  any  loss  thereby 
occasioned  to  him. 

69.  Upon  the  production  to  the  wharf  or  warehouse 
owner  of  a  receipt  for  the  amonnt  claimed  as  due,  and  de- 
livery to  the  wharf  or  warehouse  owner  of  a  copy  thereof 
or  of  a  release  of  freight  from  the  shipowner,  the  said  lien 
shall  be  discharged. 

70.  The  owner  of  the  goods  may  deposit  with  the  wharf 
or  warehouse  owner  a  sum  of  money  equal  in  amount  to 
the  sum  so  claimed  as  aforesaid  by  the  shipowner,  and 
thereupon  the  lien  shall  be  discharged ;  but  without  preju- 
dice to  any  other  remedy  which  the  shipowner  may  nave 
for  the  recovery  of  the  freight. 

7 1 .  If  such  deposit  as  aforesaid  is  made  with  the  wharf 
or  warehouse  owner,  and  the  person  makiug  the  same  does 
not  within  fifteen  days  after  making  it  give  to  the  wharf 
or  warehouse  owner  notice  in  writing  to  retain  it,  stating 
in  such  notice  the  sum,  if  any,  which  he  admits  to  be  pay- 
able to  the  ship  owner,  or,  as  the  case  may  be,  that  he 
does  not  admit  any  sum  to  be  so  payable,  the  wharf  or 
warehouse  owner  may,  at  the  expiration  of  such  fifteen 
days  pay  the  sum  so  deposited  over  to  the  shipowner,  and 
shall  by  such  payment  be  discharged  from  all  liability  in 
respect  thereof. 

72.  If  such  deposit  as  aforesaid  is  made  with  the  wharf 
or  warehouse  owner,  and  the  person  making  the  same  does 
within  fifteen  days  after  making  it  give  to  the  wharf  or 
warehouse  owner  such  notice  in  writing  as  aforesaid,  the 
wharf  or  warehouse  owner  shall  immediately  apprize  the 
shipowner  of  such  notice,  and  shall  pay  or  tender  to  him 
out  of  tb^  sum  deposited  the  sum,  if  any,  admitted  by  such 
notice  to  be  payable,  and  shall  retain  the  remainder  or  ba- 
lance, or,  i^  no  sum  is  admitted  to  be  payable,  the  whole 
of  the  sum  deposited,  for  thirty  days  from  the  date  of 
the  sai4  notice ;  and  at  the  expiration  of  such  thirty  days, 


unless  legal  proceedings  have  in  the  meantime  been  insti- 
tuted by  the  shipowner  against  the  owner  of  the  goods  to 
recover  the  said  balance  or  sum  or  otherwise  for  the  set- 
tlement of  any  disputes  which  may  have  arisen  between 
them  concerning  such  freight  or  other  charges  as  aforesaid* 
and  notioe  in  writing  of  such  proceedings  has  been  served 
on  him,  the  wharf  of  warehouse  owner  shall  pay  the  said 
balance  or  sum  over  to  the  owner  of  the  goods,  and  shall 
by  auch  payment  be  discharged  from  all  liability  in  respect 
thereof. 

73.  If  the  lien  is  not  discharged,  and  no  deposit  is  made 
as  herein-before  mentioned,  the  wharf  or  warehouse  owner 
may,  and,  if  required  by  the  shipowner,  shall,  at  the  expi- 
ration of  ninety  days  from  the  time  when  the  goods  were 
placed  in  his  custody,  or,  if  the  goods  are  of  a  perishable 
nature,  at  such  earlier  period  as  he  hi  his  discretion  thinks 
fit,  sell  by  public  auction,  either  for  home  use  or  exporta- 
tion, the  said  goods  or  so  much  thereof  as  may  be  neces- 
sary to  satisfy  the  charges  herein-after  mentioned. 

74.  Before  making  such  sale  the  wharf  or  warehouse 
owner  shall  give  notice  thereof  by  advertisement  in  two 
newspapers  circulating  in  the  neighbourhood,  or  in  one 
daily  newspaper  published  in  London  and  in  one  local  news- 
paper, and  also,  if  the  address  of  the  owner  of  the  goods 
has  been  stated  on  the  manifest  of  the  cargo,  or  on  any  of 
the  documents  which  have  come  into  the  possession  of  the 
wharf  or  warehouse  owner,  or  is  otherwise  known  to  him, 
give  notice  of  the  sale  to  the  owner  of  the  goods  by  letter 
sent  by  the  post ;  but  the  title  of  a  bond  fide  purchaser  of  such 
goods  shall  not  be  invalidated  by  reason  of  the  omission 
to  send  notice  as  herein-before  mentioned,  nor  shall  any 
such  purchaser  be  bound  to  inquire  whether  such  notice 
has  been  sent. 

76.  In  every  case  of  any  such  sale  as  aforesaid  the 
wharf  or  warehouse  owner  shall  apply  the  monies  received 
from  the  sale  as  follows,  and  in  the  following  order: 

I.  If  the  goods  are  sold  for  home  use  in  payment  of  an  j 
customs  or  excise  duties  owing  in  respect  thereof : 

S.  In  payment  of  the  expenses  of  the  sale : 

3.  In  the  absence  of  any  agreement  between  the  wharf 

or  warehouse  owner  and  the  ship  owner  concerning 
the  priority  of  their  respective  charges,  in  payment 
of  the  rent,  rates,  and  other  -charges  due  to  the 
wharf  or  warehouse  owner  in  respect  of  the  said 
goods: 

4.  In  payment  of  the  amount  claimed  by  the  shipowner 

as  due  for  freight  or  other  charges  in  respect  of  the 
said  goods : 
6.  But  in  case  of  any  agreement  between  the  wharf  or 
warehouse  owner  and  the  shipowner  concerning  the 
priority    of  their  respective  charges,  then   such 
oharges  shall  have  priority  according  to  the  terms 
of  such  agreement ; 
and  the  surplus,  if  any,  shall  shall  be  paid  to  the  owner  of 
the  goods. 

76.  Whenever  goods  are  placed  in  the  custody  of  a 
wharf  or  warehouse  owner  under  the  authority  of  this  act, 
the  said  wharf  or  warehouse  owner  shall  be  entitled  to 
rent  in  respect  of  the  same,  and  shall  also  have  power  from 
time  to  time,  at  the  expense  of  the  owner  of  the  goods,  to 
do  all  such  reasonable  acts  as  in  the  judgment  of  the  said 
wharf  or  warehouse  owner  are  necessary  for  the  proper 
custody  and  preservation  of  the  said  goods,  and  shall  hare 
a  lien  on  the  said  goods  for  the  said  rent  and  expenses, 

77:  Nothing  in  this  act  contained  shall  compel  any 
wharf  or  warehouse  owner  to  take  charge  of  any  goods 
which  he  would  not  be  liable  to  take  charge  of  if  this  act 
had  not  passed ;  nor  shall  he  be  bound  to  see  to  the  validity 
of  any  lien  claimed  by  any  shipowner  under  this  act. 

76.  Nothing  in  this  act  contained  shall  take  away  or 
abridge  any  powers  given  by  any  local  act  to  any  harbour 
trust,  body  corporate,  or  persons  whereby  they  are  enabled 
to  expedite  the  discharge  of  ships  or  the  lauding  or  deli- 
very of  goods  j  nor  .  shall  anything  iu  this  act  contained 
take  away  or  diminish  any  rights  or  remedies  given  to  any 
shipowner  or  wharf  or  warehouse  owner  by  any  local  act. 
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The  SCHEDULE  referred  to  in  this  act. 

TABLE  (A.)     8ee  Sec*.  2. 

Enuctmtent*  to  be  repealed. 


RcfSfCDCG  to  Acta 


R    &    9  Vict, 
a  91. 

16  &  17  Vict., 
a  107. 


17  &  18  Vict., 
c  104. 


19  &  20  Vict, 
c.  75. 


Title  of  Act 


An  Act  for  the 

warehousing 

of  goods. 

Customs    Con- 

solidationAct, 

1853. 


Merchant  Ship- 
ping Act.  1854 


An  Act  for  the 
further  Alte- 
ration and 
Amendment  of 
the  Laws  and 
Dut  ob  of  Cus- 
toms. 


Extent  of  Repeal. 


Section  51  to  be  repealed 
immediately  on  the^ass- 
ing  of  this  act. 

The  last  proviso  in  sec- 
tion 74,  and  sections 
170,  171,  and  172,  to 
be  repealed  immediately 
on  the  passing  of  this 
act. 

Sections  295,  296,  297, 
298, 299,  to  be  repealed 
from  the  date  at  which 
the  regulations  con- 
tained in  table  C.  in 
this  schedule  come  into 
operation.  Sections 

300, 822, 323,  504,  and 
505  to  be  repealed  im- 
mediately on  the  pass- 
ing of  this  aot. 

Section  8  to  be  repealed 
immediately  on  the 
ing  of  this  act. 


TABLE  (B.)     See  Sect.  6. 

Feet  to  be  charged  vn  Examination  of  Engineer*. 

For  a  first-class  engineers  certificate      -    £2     0    0 

For  a  secondVclass  engineers  certificate  -       10     0 

TABLE  (C.)    See  Sect.  25. 

RlOOLATIOHS  FOB  PBXVEHTINO  COLLISIONS  AT  SBA. 
COHTSNTS. 

Article  I.  Preliminary. 

Rule*  concerning  Light*. 
2    Lights  to  be  carried  as  follows! 

3.  Lights  for  steam  ships. 

4.  Lights  for  steam  tugs. 

5.  Lights  for  sailing  ships. 

6.  Exceptional  lights  for  small  sailing  vessels, 

7.  Lights  for  ships  at  anchor, 
a  Lights  for  pilot  vessels. 

9.  Lights  for  fishing  vessels  sad  boats. 

Rule*  concerning  Fog  Signals, 

10.  Fog  signals. 

Steering  and  Sailing  Rules. 

1 1.  Two  sailing  ships  meeting. 

12.  Two  sailing  ships  crossing. 

13.  Two  ships  under  steam  meeting. 

14.  Two  ships  under  steam  crossing. 

15.  8alling  ship  and  ship  under  steam. 

16.  Ships  under  steam  to  slacken  speed. 

17.  Vessels  overtaking  other  vessels. 

la  Construction  of  articles  12,  14,  15,  and  17. 

19.  Proviso  to  save  special  cases. 

20.  No  ship  under  any  circumstances  to  neglect 

precautions. 

Preliminary. 
Art.  1.  In  the  following  rules  every  steam  ship  which  is 
under  sail  and  not  under  steam  is  to  be  considered  a  sail- 
ing ship ;  and  every  steam  ship  which  is  under  steam, 
whether  under  tail  or  not,  Is  to  be  considered  a  ship  under 


Rule*  concerning  Light* 
Art  2.  The  lights  mentioned  in  the  following  articles, 
and  no  others,  shall  be  carried  in  all  weather*  between 
sunset  and  sunrise. 

Art.  3.  Seagoing  steamships  when  under  weigh  shall 
carry: 

(a.)  At  the  foremast  head,  a  bright  white  light  so  fixed 
as  to  show  an  uniform  and  unbroken  light  over  an  arc  of 
the  horison  of  20  points  of  the  compass,  so  fixed  as  to 
throw  the  light  10  points  on  each  side  of  the  ship,  vis., 
from  right  ahead  to  2  points  abaft  the  beam  on  either  side, 
and  of  such  a  character  as  to  be  visible  on  a  dark  night 
with  a  clear  atmosphere  at  a  distance  of  at  least  five  miles. 
(b  )  On  the  starboard  tide,  a  green  light  so  constructed 
as  to  throw  an  uniform  and  unbroken  light  over  an  arc  of 
the  horison  of  10  points  of  the  compass,  so  fixed  as  to 
throw  light  from  right  ahead  to  2  points  abaft  the  beam  on 
the  starboard  side,  and  of  such  a  character  as  to  be  visible 
on  a  dark  night  with  a  clear  atmosphere  at  a  distance  of 
at  least  two  miles : 

(c)  On  the  port  side,  a  red  light,  so  constructed  as  to 
show  an  uniform  and  unbroken  light  over  an  arc  of  the  ho- 
rizon of  10  points  of  the  compass,  so  fixed  as  to  throw  the 
light  from  right  ahoad  to  2  points  abaft  the  beam  on  the 
port  side,  and  of  such  a  character  as  to  be  visible  on  a 
dark  night  with  a  clear  atmosphere  at  a  distance  of  at 
least  two  miles : 

(d.)  The  said  green  and  red  side  lights  shall  be  fitted 
with  iuboard  screens  projecting  at  least  three  feet  forward 
from  the  light,  so  as  to  prevent  these  lights  from  being 
seen  across  the  bow. 

Art.  4.  Steam  ships  when  towing  other  ships  shall  carry 
two  bright  white  mast-head  lights  vertically,  in  additiou 
to  their  side  lights,  so  as  to  distinguish  them  from  o  her 
steam  ships  Each  of  these  mast-head  lights  shall  be  of 
the  same  construction  and  character  as  the  mast-head 
lights  which  other  steam  ships  are  required  to  carry. 

Art.  5.  Sailing  ships  under  weigh  or  being  towed  shall 
carry  the  same  lights  as  steam  ships  under  weigh,  with 
the  exception  of  the  white  mast-head  lights,  which  they 
shall  never  carry. 

Art.  6.  Whenever,  as  in  the  case  of  small  vessels  dur- 
ing bad  weather,  the  green  and  red  lights  cannot  be  fixed, 
these  lights  shall  be  kept  on  deck  on  their  respective  sides 
of  the  vessel  ready  for  instant  exhibition,  and  shall,  on  the 
approach  of  or  to  other  vessels,  be  exhibited  on  their  re- 
spective sides  in  sufficient  time  to  prevent  collision,  in  such 
manner  as  to  make  them  most  visible,  and  so  that  the 
green  light  shall  not  be  seen  on  the  port  side,  nor  the  red 
light  on  the  starboard  side. 

To  make  the  use  of  these  portable  lights  more  certain 
and  easy,  they  shall  each  be  painted  outside  with  the  co- 
lour of  the  light  they  respectively  contain,  and  shall  he 
provided  with  suitable  screens. 

Art.  7.  Ships,  whether  steam  ships  or  sailing  ships, 
when  at  anchor  in  roadsteads  or  fairways,  shall  between 
sunrise  and  sunset  exhibit,  where  it  can  best  be  seen,  but 
at  a  'eight  not  exceeding  twenty  feet  above  the  hull,  a 
white  light  in  a  globular  lantern  of  eight  inches  in  diame- 
ter, and  so  constructed  as  to  show  a  clear  uniform  and  un- 
broken light  visible  all  round  the  horison,  and  at  a  distance 
of  at  least  one  mile. 

Art.  8.  Sailing  pilot  vessels  shall  not  carry  the  lights 
required  for  other  sailing  vessels,  but  shall  carry  a  white 
light  at  the  mast-head  visible  all  round  the  horison, — and 
shall  also  exhibit  a  flare-up  light  every  fifteen  minutes. 

Art.  9.  Open  fishing  boats  and  other  open  boats  small 
not  be  required  to  carry  side  lights  required  for  other  ves- 
sels ;  but  shall,  if  they  do  not  carry  such  lights,  carry  a 
lantern  having  a  green  slide  on  the  one  side  and  a  red  slide 
on  the  other  side ;  and  on  the  approach  of  or  to  other  ves- 
sels such  lantern  shall  be  exhibited  in  sufficient  time  to 
prevent  collision,  so  that  the  green  light  shall  not  be  seen 
on  the  port  side  nor  the  red  light  on  the  starboard  side. 

Fishing  vessels  and  open  boats  when  at  anchor  or  at- 
tached to  their  nets  and  stationary  shall  exhibit  a  bright 
white  light. 
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'  Pithing  vea«els  mod  open  boats  shall,  however,  not  be 
prevented  from  using  a  flare-up  in  addition  if  considered 
expedient. 

Rules  concerning  Fog  Signals, 

Art.  10.  Whenever  there  is  fog,  whether  by  day  or 
night,  the  fog  signals  described  below  shall  be  carried  and 
used,  and  shall  be  sounded  at  least  every  five  minutes , 
vis.,— 

(«.)  Steam  ships  under  weigh  shall  use  a  steam  whistle' 
placed  before  the  funnel  not  less  than  eight  feet  from  the 
deck. 

(b.)  Sailing  ships  under  weigh  shall  use  a  fog  horn. 

(c  )  Steam  ships  and  sailing  ships  when  not  under  weigh 
shall  use  a  belL 

Steering  and  Sailing  Rule*. 

Art.  II.  If  two  sailing  ships  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  collision,  the  heltns 
of  both  shall  be  put  to  port,  no  that  each  may  pass  on  the 
port  side  of  the  other. 

Art.  12.  When  two  sailing  ships  are  crossing  so  as  to 
Involve  risk  of  collision,  then  if  they  have  the  wind  on  dif- 
ferent sides,  the  ship  with  the  wind  on  the  port  side  shall 
keep  out  of  the  way  of  the  ship  with  the  wind  on  the  star 
board  side,  except  in  the  case  in  which  the  ship  with  the 
wind  on  the  port  side  is  close  hauled  and  the  other  ship 
free,  in  which  case  the  latter  ship  shall-  keep  out  of  the 
way ;  but  if  they  hare  the  wind  on  the  same  side,  or  if  one 
of  them  has  the  wind  aft,  the  ship  which  is  to  windward 
shall  keep  out  of  the  way  of  the  ship  which  is  to  leeward. 

Art.  13.  If  two  ships  under  steam  are  meeting  end  on, 
or  nearly  end  on.  so  as  to  Involve  risk  of  collision,  the 
r  helms  of  both  shall  be  put  to  port,  so  that  each  may  pass 
on  the  port  side  of  the  other. 

Art.  14.  If  two  ships  under  steam  are  crossing  so  as  to 
involve  risk  of  collision,  the  ship  which  has  the  other  on 
her  own  starboard  side  shall  keep  out  of  the  way  of  the 
other. 

Art.  15.  If  two  ships,  one  of  which  is  a  sailing  ship  and 
the  other  a  steam  snip,  are  proceeding  in  such  directions 
as  to  involve  risk  of  collision,  the  steam  ship  shall  keep 
out  of  the  way  of  the  sailing  ship. 

Ait.  10.  Every  steam  ship,  when  approaching  another 
ship  so  as  to  involve  risk  of  collision,  shall  slacken  her 
speed,  or,  if  necessary,  stop  and  reverse ;  and  every  steam 
ship  shall,  when  in  a  fog.  go  at  a  moderate  speed. 

Art.  17.  Every  veaeel  overtaking  any  other  vessel  shall 
keep  out  of  the  way  of  the  said  last-mentioned  vessel. 

Art  18.  Where  by  the  above  rules  one  of  two  ships  is 
to  keep  out  of  the  way,  the  other  shall  keep  her  course, 
subject  to  the  qualifications  contained  in  the  following  ar- 


Art  19.  In  obeying  and  construing  these  rules  due  re- 
gard must  be  had  to  all  dangers  of  navigation ;  and  due  re- 
gard must  also  be  had  to  any  special  circumstances  which 
may  exist  in  any  particular  case  rendering  a  departure' 
from  the  above  rotes  necessary  in  order  to  avoid  immediate 
danger. 

Art.  SO.  Nothing  in  these  rules  shall  exonerate  any  ship 
or  the  owner  or  master  or  crew  thereof  from  the  conse- 
quences of  any  neglect  to  carry  lights  or  signals,  or  of  any 
neglect  to  keep  a  proper  look-out,  or  of  the  neglect  tf  any 
precaution  wbloh  may  be  required  by  the  ordinary  practice 
of  seamen  or  by  the  special  circumstances  of  the  case. 

capTlxiv. 

An  Act  for  the  better  Protection  of  Her  Majesty's  Naval 
and  Victualling  Stores.  [39th  July,  1862.] 

CAP.  LXV. 
An  Act  for  the  more  speedy  Trial  of  certain  Homicides ' 
committed  by  Persons  subject1  to  the  Mutiny  Act. 

[29th  Mg,  1862.] 

Sec.  1.  The  Queen's  Bench  era  judge  meg  order  certain 
prisoners  16  be  indtcte'd  and  tried  under  the  pro- 
vision* of  this  act. 
2.  And  upon  such  order  the  prisoner  shall  be  re- 


I 


movtd  to  the  Gaol  of  Newgate  in  London  or  the 
Richmond  Bridewell  in  Dublin,  and  the  depo- 
sitions, jfc,  returned  to  the  court  at  which  the 
prisoner  is  to  be  indicted. 
8.  A  prisoner  removed  mag  be  indicted  and  tried  im 
London  or  Dublin. 

4.  A  certificate  of  his  removal  under  this  act  and 

of  the  cause  of  his  committal  shall  be  endorsed 
on  the  indictment. 

5.  When  indorsement  to  be  amended. 

6.  Indictment  need  not  follow  the  commitment. 

7.  No  objection  to  be  taken  to  ang  order,  and  no  proof 

to  be  required  of  the  subjection  of  ang  person  to 
the  Muting  Act. 

8.  Ang  person  convicted  mag  be  sentenced  to  be  puni- 

shed either  in  the  county  where  the  offence  was 
committed  or  within  the  jurisdiction  of  the  court 
by  which  he  shall  be  tried. 

9.  On  notice  given  by  prosecutor,  recognizances  to 

bind  parties  to  give  evidence  at  the  inquiry  and 
trial 

10.  Power  to  compel  witnesses  to  attend  trials. 

1 1.  Expenses  ofprosecutionand  rewards  maybe  ordered 

to  be  paid. 

12.  Power  to  order  payment  of  expenses  of  prisoner's 

witnesses. 

13.  No  proof  to  be  required  of  due  removal  of  pri- 

soner.    Verdicts  and  judgments  to  be  valid. 

14.  The  prisoner  may  be  removed  to  and  from  the  Cesv 

trot  Criminal  Court  as  often  as  necessary. 
16.  Court  before  which  indictment  found  to  have  the 
same  authority  as  if  the  offence  had  been  com- 
mitted within  its  jurisdiction. 

16.  Sections  21,  27,  and  28  of  19  Vic.  c.  16  extended 

to  this  act. 

17.  Prosecutors  and  witnesses  may  be  bound  by  recog- 

nizances to  appear  again  before  the  said  court. 

18.  Her  Majesty  in  Council  may  make  rules  for  pur- 

poses of  this  act 

19.  Act  not  to  affect  ang  Peer. 

20.  Interpretation  of  terms. 

21.  Short  title. 

•  Whereas  it  is  expedient  that  persons  subject  to  the  pre- 
sent or  any  future  Mutiny  Act  who  shall  be  guilty  of  the 
murder  or  manslaughter  of  any  person  subject  to  the  said 
act  or  acta  should  be  brought  to  speedy  punishment,  and 
that  the  offences  of  such  persons  should  in  certain  cases 
be  Inquired  of  and  tried  with  all  convenient  speed,  and 
that  the  inquiry,  trial,  and  punishment  should  in  certain 
cases  be  more  speedy  than  the  usual  course  of  practice  in 
respect  of  the  times  of  Issuing  her  Majesty's  commission* 
of  Oyer  and  Terminer  or  gaol  delivery  will  allow :  and 
whereas  It  would  contribute  to  the  more  speedy  punish- 
ment of  persons  guilty  thereof,  and  to  the  maintenance  of 
good  order  and  military  disci,  line,  if,  when  charged  with 
murder  or  manslaughter' committed  in  England  or  Walea, 
and  out  of  the  jurisdiction  of  the  Central  Criminal  Court. 
such  persons  were  rendered  liable  to  be  indicted  and  tried 
at  the  Central  Criminal  Court,  and  if  when  charged  with 
murder  or  manslaughter .  committed  in  Ireland  and  else- 
where than  in  the  county  of  the  city  of  DubUn  or  the 
county  of  Dublin,  such  persons  were  rendered  liable  to  be 
indicted  and  tried  before  and  by  the  commisaionera  ap- 
pointed by  virtue  of  any  commission  of  Oyer  and  Terminer 
or  of  gaol  delivery  under  the  great  seal  of  Ireland  for  the 
county  of  the  city  of  Dublin :  *  Be  It  therefore  enacted  by 
the  Queens  moat  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1,  Whenever  any  person  shall  have  been  committed  for 
any  murder  or  manslaughter  committed  or.  supposed  to 
have  been  committed  at  any  place  }n  England  or  Weir*, 
and  out  cf  the  jurisdiction  of  the  Central  Criminal  Court, 
or  at  any  place  in  Ireland  other  than,  the  .county  of  the 
city  of  Dublin  or  the  county  of  Dublin,  and  it  shall  ap- 
pear to  her  Majesty's  Court  of  Queen's  Bench  in  that  pai  t 
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•1*  the  United  Kingdom,  wherein  the  said  offence  was  com- 
mitted or  supposed  to  have  been  committed,  in  Term  time, 
or  to  any  judge  thereof,  or  of  any  of  her  Majesty's  Supe- 
rior Courts  of  Common  Law  in  the  same  part  of  the  United 
Kingdom,  in  vacation,  that  the  said  person  (hereinafter 
called  the  prisoner)  was  at  the  time  of  the  commission  or 
supposed  commission  of  the  said  murder  or  manslaughter 
eubject  to  the  present  or  any  future  Mutiny  Act,  and  that 
1  he  person  (hereinafter  called  the  deceased)  Cor  the  murder 
or  manslaughter  of  whom  the  prisoner  shall  have  been 
committed  was  at  the  time  last  aforesaid  subject  to  the 
said  act  or  acts,  it  shall  be  lawful  for  such  Court  of  Queen's 
Bench  in  Term  time,  or  for  such  judge  in  vacation,  without 
the  prisoner  being  brought  or  appearing  in  person  before 
the  said  court  or  judge,  upon  the  application  of  her  Ma- 
jesty's principal  Secretary  of  State  for  the  War  Depart- 
ment, and  upon  his  certificate  in  writing,  in  the  form 
numbered  1  in  the  schedule  to  this  act  annexed,  or  to  the 
like  effect,  duly  signed,  that  it  would  contribute  to  the 
maintenance  of  good  order  and  military  discipline  if  the 
said  prisoner  were  to  be  indicted  and  tried  under  the  pro- 
visions of  this  act,  to  order  that  the  said  prisoner  shall  be 
indicted  and  tried  under  the  provisions  of  this  act,  and 
such  order  may  be  in  one  of  the  forms  numbered  2  in  the 
schedule  to  this  act  annexed,  or  to  the  like  effect. 

2.  Whenever  any  such  order  shall  have  been  made,  the 
t  aoler  or  keeper  of  any  gaol  or  house  of  correction  in 
v*  hich  the  said  prisoner  shall  be  confined  shall  forthwith 
upon  the  delivery  to  him  of  an  office  copy  of  such  order, 
without  writ  of  habeas  corpus  or  other  writ  for  that  pur- 
pose, cause  such  prisoner,  with  his  commitment  and  de- 
tainer, to  be  safely  removed  to  her  Majesty's  gaol  of  New- 
gat*  in  the  city  of  London  if  the  said  prisoner  shall  be  con- 
fiaed  in  England  or  Wales,  and  to  her  Majesty's  gaol  called 
Richmond  Bridewell  in  the  county  of  the  city  of  Dublin 
if  the  said  prisoner  shall  be  confined  in  Ireland,  and  there- 
upon the  keeper  of  such  gaol  shall  receive  such  prisoner 
into  his  custody  in  such  gaol,  there  to  remaiu  until  he  shall 
be  delivered  by  due  course  of  law ;  and  the  justice  or 
coroner  by  whom  the  prisoner  was  committed,  or  any  other 
person  having  the  custody  or  possession  thereof,  shall 
forthwith  upon  the  delivery  to  him  of  an  office  copy  of 
such  order  transmit  any  recognisances,  depositions,  exa- 
minations, or  informations  relating  to  the  murder  or  man- 
slaughter  mentioned  in  such  order  which  shall  be  in  his 
custody  or  possession  to  the  proper  officer  of  the  court  at 
and  before  which  the  prisoner  shall  be  rendered  liable  to 
be  indicted  under  the  provisions  of  this  act,  to  be  by  him 
kept  among  the  records  of  the  court. 

3.  Whenever  any  prisoner  shall  have  been  removed  to 
the  said  gaol  of  Newgate  in  the  city  of  London  under  the 
provisions  of  this  act,  the  murder  or  manslaughter  of  the 
deceased  by  the  prisoner  may  be  inquired  of,  heard*  and 
determined,  and  the  prisoner  may  be  indicted,  arraigned, 
tried,  and  convicted  for  the  murder  or  manslaughter  of  the 

.  deceased,  in  the  same  manner  in  all  respects  as  if  such 
murder  or  manslaughter  had  been  committed  within  the 
jurisdiction  of  the  Central  Criminal  Court  |  and  whenever 
auy  prisoner  shall  have  been  removed  to  the  Richmond 
Bridewell  in  the  county  of  the  city  of  Dublin  under  the 
provisions  of  this  act,  the  murder  or  manslaughter  of.  the 
deceased  by  the  prisoner  may  be  inquired  of,  heard,  and 
determined,  and  the  prisoner  may  be  indicted,  arraigned, 
tried,  and  convicted  for  the  murder  or  manslaughter  of  the 
deceased,  in  the  same  manner  in  all  respects  as  if  such 
murder  or  manslaughter  had  been  committed  in  the  county 
of  the  city  ot  Dublin. 

4.  Whenever  any  prisoner  so  removed  to  one  of  the.  said 
gaols  shall  be  indicted  under  the  provisions  of  this  act,  an 
office  copy  of  the  befere-mentioned  order  of  the  Court  of 
Queen's  Bench,  or  of  a  judge,  shall  be  delivered  to  the 
proper  officer  of  the  court  at  and  before  which  the  prisoner 
shall  be  rendered  liable  to  be  indicted  under  the  provisions 
of  this  act,  and  Buch  officer  shall  thereupon,  by  indorsement 
on  the  back  of  the  bill  of  indictment,  before  its  present- 
ment by  the  Grand  Jury,  or  by  direction  of  the  justices, 
judges,  or  commissioners  of  the  court  before  whom  such 


indictment  shall  be  tried,  or  any  two  or  more  of  them,  at 
ai  y  other  time,  oertify  that  tile  prisoner  was  committed 
for  the  murder  or  manslaughter  of  the  deceased,  and  was 
removed  to  the  gaol  of  Newgate  or  the  Richmond  Bride- 
well, as  the  case  may  be,  under  the  provisions  of  this  act ; 
and  such  endorsement,  whioh  may  be  in  the  form  numbered 
3  in  the  schedule  to  this  act  annexed,  or  to  the  like  effect, 
and  which  may  be  amended  by  the  said  last-mentioned 
justices,  judges,  or  commissioners,  or  any  two  or  more  of 
them,  at  any  time,  and'in  such  manner,  and  as  often  an  to 
them  shall  seem  fit,  shall  be  conclusive  proof  that  the  said 
prisoner  was  committed  for  the  murder  or  manslaughter 
of  the  deceased,  and  was  removed  to  the  said  gaol  of 
Newgate  or  the  said  Richmond  Bridewell  under  the 
provisions  of  this  act;  and  such  indorsement  shall  not 
constitute  or  be  deemed  or  taken  to  be  a  portion  of  the 
indictment. 

5.  Whenever  any  indictment  found  under  the  provisions 
of  this  act  shall  be  amended  in  any  manner,  the  before- 
mentioned  indorsement  thereon  shall,  if  it  be  necessary,  be 
amended  in  the  like  manner. 

6.  A  prisoner  committed  for  murder  may  be  indicted 
under  the  provisions  of  this  act  for  manslaughter,  and  a 
prisoner  committed  for  manslaughter  may  be  indicted  under 
the  same  provisions  for  murder. 

7.  It  shall  not  be  lawful  for  any  person,  either  by  him- 
self or  his  counsel,  to  take  any  objection,  either  in  the 
court  at,  before,  or  by  which  the  prisoner  shall  be  indicted, 
arraigned,  tried>  oonvlcted,  or  sentenced  under  the  provi- 
sions of  this  act,  or  in  any  Court  of  Error,  to  any  order  of 
the  said  Court  of  Queen's  Bench  or  of  any  judge,  or  to 
any  other  proceeding  under  or  by  virtue  of  which  the  pri- 
soner shall  have  been  removed  to  the  gaoi  of  Newgate  or 

.  the  Richmond  Bridewell ;  and  the  form  of  the  iudictuiei.t 
under  the  provisions  of  this  act  shall  be  the  same  as  that 
of  indictments  for  murder  or  manslaughter  committed 
within  the  jurisdiction  of  the  court  at  and  before  which 
such  prisoner  shall  be  indicted  under  the  provisions  of  this 
act ;  and  it  shall  not  be  necessary  to  prove  on  the  trial  of 
the  prisoner  that  either  the  prisoner  or  the  deceased  was 
or  were  at  the  time  ef  the  commission  or  supposed  com- 
mission of  the  said  murder  or  manslaughter  subject  to  the 
provisions  of  any  Mutiny  Act;  and  the  prisoner  shall  not 
be  acquitted  by  reason  only  of  its  appearing  that  the 
prisoner  or  the  deceased  was  not  or  were  not  at  the 
time  last  aforesaid  subject  to  the  provisions  of  any  Mutiny 
Act. 

$  6.  When  anp,  person  shall  have  been  convicted  of  any 
offence  upon  the  trial  of  any  indictment  found  under  the 
provisions  of  this  act,  it  shall  be  lawful  for  the  justices, 
judges,  or  commissioners  of  the  court  before  which  any 
such  conviction  shall  have  takon  place,  or  for  any  two  or 
more  of  them,  or,  in  case  sentence  shall  not  then  be  pa»s«-d, 
for  the  justices,  judges,  or  commissioners  of  the  said  court, 
or  for  any  two  or  more  of  them,  at  any  subsequent  sessions 
of  the  said  court,  to  order  and  adjudge  such  convict  to  be 
punished  according  to  law  at  any  place  either  within  the 
jurisdiction  of  the  said  court  or  within  the  county  or  place 
where  auch  offence  shall  have  been  committed  or  supposed 
to  have  been  committed ;  and  in  oases  where  such  justices, 
judges,  or  commissioners,  or  any  two  or  more  of  them, 
shall  order  such  convict  to  be  punished  in  such  county  or 
place,  it  shall  be  lawful  for  such  justices,  judges,  or  com- 
missioners, or  any  two  or  more  of  them,  after  passing  sen- 
tence upon  such  oonviet,  to  make  an  order  commanding 
the  keener  of  the  gaol  of  Newgate  or  of  the  Richmond 
Bridewell  to  cause  such  oonviet  to  be  delivered  into  the 
custody  of  the  gaoler  or  keeper  of  the  gaol  or  house  of 
correction  in  such  county  or  place,  together  with  such 
order,  and  commanding  such  gaoler  or  keeper  to  receive 
such  convict  into  his  custody  in  such  gaol  or  house  of  cor- 
rection, and  him  there  safely  to  keep  until  such  •sentence 
shall  have  been  executed  upon  such  convict  according  to 
law,  or  until  be  shall  be  otherwise  delivered. by  due  course 
.of  law,  and  also  to  make  an  order  commaadingi  the  sheriff 
of  such  county  or  place  to  execute  such  sentence  upon  sueh 
convict  within  sueh  county  or  place  according  to-law  in  the 
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same  manner  as  if  he  had  been  tried  and  received  such 
seuteoce  in  soch  county  or*  place ;  and  every  such  sheriff, 
gaoler,  and  keeper  respectively  is  hereby  commanded  to 
perform  and  execute  according:  to  law  each  and  everything 
which  he  shall  be  commanded  to  perform  aod  execute  by 
any  such  order ;  and  the  several  forms  in  the  schedule  to 
the  act  made  and  passed  in  the  nineteenth  year  of  Queen 
Victoria,  intituled  An  Act  to  empower  the  Court  o/Queen'i 
Bench  to  order  certain  Offender*  to  be  tried  at  the  Central 
Criminal  Court,  contained,  or  forms  to  the  like  effect, 
shall  be  deemed  good,  valid  and  sufficient  in  law,  and  in 
the  case  of  any  order  directed  to  any  sheriff,  and  com- 
manding him  to  execute  any  sentence,  it  shall  be  sufficient 
to  deliver  such  order  either  to  such  sheriff  or  to  his  under 
sheriff. 

9.  Every  recognisance  which  shall  be  entered  into  for 
the  prosecution  of  the  prisoner,  and  every  recognisance  of 
any  witness  to  give  evidence  against  him  for  his  said 
offence,  shall*  in  case  any  such  order  shall  be  made  as  is 
mentioned  in  the  first  section  of  this  act,  be  obligatory  on 
each  of  the  parties  bound  by  suoh  recognisance  to  prose- 
cute and  give  evidence,  and  to  do  all  other  things  mentioned 
with  reference  to  the  said  inquiry  and  trial  at  the  court  at 
or  before  which  the  prisoner  shall  be  indicted  and  tried 
under  the  provisions  of  this  act,  in  like  manner  as  if  such 
recognizance  had  been  originally  entered  into  for  prosecu- 
ting such  offence,  or  giving  evidence,  or  doing  other  things 
before  the  said  last-mentioned  court ;  provided  that  notice 
in  writing  shall  have  been  given  either  personally  or  by 
leaving  the  samo  at  the  place  of  residence  as  of  which  the 
parties  bound  by  suoh  recognisance  are  therein  described, 
to  appear  before  the  said  last-mentioned  court  upon  the 
inquiry  into  and  trial  of  the  said  offence ;  and  the  prosecu- 
tor is  hereby  required  on  notice  given  to  him  that  such 
order  as  is  mentioned  in  the  first  section  of  this  act  has 
been  made,  to  give  such  notice  or  notices  in  writing  as  are 
In  this  section  mentioned. 

10.  Whenever  any  indictment  shall  have  beeu  found  at 
any  court  under  the  provisions  of  this  act,  it  shall  be  lawful 
for  the  said  court  to  issue  process  to  compel  the  attendance 
of  witnesses,  as  well  on  the  part  of  the  prosecution  as  on 
the  part  of  the  defeoce,  on  the  trial  of  such  indictment.  In 
like  manner  as  in  cases  of  indictments  found  at  the  said 
court  for  offences  committed  within  the  jurisdiction  of  the 
said  court ;  and  every  such  process  shall  and  may  be  law- 
fully executed  at  any  place  in  that  part  of  the  United 
Kingdom  wherein  the  gaol  to  which  the  prisoner  shall 
have  been  removed  under  the  provisions  of  this  act  shall 
be  situate. 

1 1.  Whenever  any  indictment  shall  have  been  found  at 
any  court  under  the  provisions  of  this  act,  it  shall  be  lawful 
for  the  said  court  to  01  der  such  expenses  of  the  prosecutor 
and  witnesses,  and  suoh  other  expenses,  and  such  of  the 
several  rewards  payable  in  pursuance  of  aoy  statute  made 
or  to  be  made  as  to  such  court  may  seem  reasonable  and 
sufficient,  to  be  paid  forthwith  by  the  proper  officer  of  the 
said  court,  and  suoh  monies  shall  be  repaid  to  the  said 
officer  by  the  same  persons  who  would  have  been  liable  to 
pay  the  same,  as  i'  such  court  were  holden  under  commis- 
sions of  Oyef  and  Terminer  and  gaol  delivery  for  the 
county  or  place  in  which  the  prisoner  was  committed. 

19.  Whenever  any  prisoner  shall  be  tried  at  any  court 
under  the  provisions  of  this  act,  it  shall  be  lawful  for  the 
justices,  judges,  or  commissioners  of  the  said  court  before 
whom  any  such  prisoner  shall  be  tried,  or  for  any  two  or 
more  of  them,  if  it  shall  seem  reasonable  so  to  do,  to  order 
the  payment  of  the  expenses  of  the  witnesses  ou  the  part 
of  the  defence;  and  suoh  payment  shall  be  made  accord- 
ingly, in  the  same  manner  in  all  respects  as  if  suoh  wit- 
nesses were  witnesses  on  the  part  of  the  prosecution ;  and 
the  commissioners  of  her  Majesty's  treasury  shall,  upon 
receipt  of  such  last-mentioned  order,  and  out  of  any  monies 
provided  by  Parliament  for  law  charges  in  England  or  Ire- 
land, as  the  case  may  be,  repay  such  sum  or  sums  as  shall 
be  therein  specified  to  the  person  who  shall  have  paid  the 


13  Whenever  any  such  order  shall  have  been  made  as 


is  mentioned  in  the  first  section  of  this  act,  it  shall  not  be 
necessary  for  any  purpose  whatsoever  to  prove  that  the 
prisoner  has  been  duly  removed  to  the  gaol  of  Newgate  or 
the  Richmond  Bridewell  under  the  provisions  of  this  act, 
or  that  be  was  committed  for  the  murder  or  manslaughter 
of  the  deceased ;  and  no  evidence  or  proof  to  the  contrary 
shall  be  admitted :  and  every  verdict  and  judgment  which 
shall  be  given  upon  any  indictment  tried  under  the  pro- 
visions of  this  act  shall  be  d;emed  as  good,  valid,  and 
sufficient  in  law  as  if  the  offence  charged  in  such  indict- 
ment had  been  actually  committed  within  the  jurisdiction 
of  the  said  court  before  which  such  indictment  shall  be 
tried. 

14.  Whenever  any  person  shall  have  been  removed  into 
the  custody  of  the  said  keeper  of  the  said  gaol  of  Newgate 
or  of  the  Richmond  Bridewell  under  the  provisions  of  this 
act,  such  person  shall,  without  writ  of  habeas  corpus  or 
other  writ  for  that  purpose,  be  removed  into  and  from  the 
court  at  or  before  which  such  indictment  shall  be  found, 
tried  or  proceeded  upon,  when  and  as  often  as  it  may  be 
necessary,  by  the  keeper  of  the  said  gaol  of  Newgate  or  of 
the  Richmond  Bridewell,  with  bis  commitment  and  de- 
tainer, in  order  that  he  may  be  tried,  sentenced,  or  other- 
wise dealt  with  according  to  Uw ;  and  such  removal  shall 
not  be  deemed  an  escape. 

15.  Whenever  any  indictment  shall  have  been  found 
under  the  provisions  of  this  act,  the  justices,  judges,  or 
commissioners  of  the  court  at  or  before  which  such  indict- 
ment shall  be  found,  tried,  or  proceeded  upon  for  the  time 
being,  or  any  two  or  more  of  them,  shall  possess  the  seme 
power,  jurisdiction,  aod  authority  as  to  all  matters  end 
things  whatsoever  as  if  the  offence  charged  in  the  said  in- 
dictment had  actually  been  committed  within  the  jurisdic- 
tion of  the  said  court ;  and  every  such  offence  may  be  dealt 
with,  tried,  and  determined  by  and  before  such  justices, 
judges,  or  commissioners,  or  any  two  or  more  of  them  in 
the  same  manner  in  all  respects  as  if  the  same  bad  actually 
been  committed  within  the  jurisdiction  of  the  said  court : 
provided  that  nothing  in  this  section  contained  shall  limit 
or  lessen  any  power,  jurisdiction,  or  authority  conferred 
upon  the  said  justices,  judges,  or  commissioners,  or  any 
two  or  more  of  them,  by  this  act. 

10.  The  provisions  of  the  twenty-first  section  of  the 
said  act  made  and  passed  in  the  nineteenth  year  of  her 
Majesty  Queen  Victoria  shall  apply  to  every  prisoner  re- 
moved to  any  gaol  under  the  provisions  of  this  act,  in  the 
same  manner  in  all  respects  and  for  all  intents  and  pur- 
poses as  if  such  prisoner  had  been  so  removed  as  in  any  of 
the  preceding  sections  of  the  said  act  is  mentioned,  and  as 
if  that  section  had  been  re-enacted  herein  with  reference 
to  prisoners  removed  to  any  gaol  under  the  provisions  of 
this  act ;  and  where  any  person  shall  have  been  removed 
to  any  gaol  under  the  provisions  of  this  act.  the  provisions 
of  the  twenty- seventh  and  twenty-eighth  sections  of  the 
same  act  shall  apply  in  the  same  manner  in  all  respects  as 
in  the  case  where  any  person  shall  have  been  removed  or 
committed  to  the  said  gaol  of  Newgate  under  the  provisions 
of  the  said  act. 

17.  Whenever  any  prosecutor  and  witnesses  in  any  ease 
where  any  indictment  shall  have  been  found  under  the  pro- 
visions of  this  act  shall  appear  before  the  court  at  or  before 
which  such  indictment  shall  be  found,  tried,  or  proceeded 
upon,  it  shall  be  lawful  for  such  court,  from  time  to  time 
and  as  often  as  to  the  same  court  shall  seem  fit.  to  require 
suoh  prosecutor  and  witnesses  to  enter  into  such  recogni- 
sance in  suoh  sum  of  money,  and  with  such  condition  as  to 
appearance  at  the  said  court,  and  otherwise,  as  to  the  said 
court  shall  seem  fit. 

18.  It  shall  be  lawful  for  her  Majesty,  by  and  with  the 
advice  of  her  most  honorable  Privy  Council,  from  time  to 
time  to  make  rules  and  regulations  touching  the  said  gaol 
of  Newgate,  or  any  other  gaol  or  prison,  and  the  govern- 
ment and  keeping  thereof;  and  it  shall  be  lawful  for  the 
Lord  Lieutenant  or  other  chief  governor  or  governors  of 
Ireland,  by  and  with  the  advice  of  the  privy  council,  from 
time  to  time  to  make  rules  and  regulations  touching  the 
said  Richmond  Bridewell  for  the  purposes  of  this  act,  and 
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touching  the  alteration  of  any  commissions,  writs,  precepts, 
or  other  proceedings  whatsoever  for  carrying  into  effect  the 
purposes  of  this  act ;  and  all  Bach  rules  and  regulations  shall 
be  of  the  like  force  and  effect  as  if  the  same  had  been  made 
by  authority  of  Parliament,  and  shall  be  notified  in  the 
London,  or  Dublin  Gazette,  or  in  such  other  manner  as 
her  Majesty,  by  and  with  the  advice  of  her  most  honorable 
privy  council  shall  think  fit  to  direct. 

19.  Nothing  in  this  act  contained  shall  render  any  person 
claiming  the  privilege  of  peerage  triable  under  the  provi- 
sions of  this  act. 

20.  In  the  construction  cf  this  act  the  words  "  present 
Mutiny  Act"  shall  be  understood  to  mean  the  act  made 
and  passed  in  this  present  Parliament,  intituled  An  Act 
for  punishing  Mutiny  and  Desertion,  and  for  the  better 

Payment  of  the  Army  and  their  Quarter  §  ;  and  the  words 
"  future  Mutiny  Act  "  shall  be  understood  tc  mean  any 
act  hereafter  to  be  made  and  passed  for  the  purposes  and 
with  the  intents  and  objects  ot  the  present  Mutiny  Act, 
or  for  the  tike  purposes,  and  with  the  like  intents  and 
objects. 

SI.  In  citing  this  act  In  any  instrument,  document,  or 
proceeding  it  shall  bo  sufficient  to  use  the  expression  "  The 
Jurisdiction  in  Homicides  Aet,  1862.'* 

SCHEDULE  referred  to  in  the  foregoing  act. 

1.  Form  of  certificate  mentioned  in  the  firet  section. 

I,  the  undersigned,  her  Majesty's  principal  Secretary  of 
State  for  the  War  Department,  having  been  credibly  in- 
formed that  {name  or  namet  of  prisoner  or  prisoners] 
lately  committed  for  the  murder  {or  manslaughter]  or 
[name  oj  person  killed]  deceased,  and  now  confined  in 
the  gaol  [house  of  correction  J  at  in  the  county 

of  is  a  person  [are  persons]  subject  to  the 

Mutiny  Act,  and  that  the  said  [name  of  person  deceased] 
deceased  was  at  the  time  of  the  alleged  murder  [or  man- 
slaughter] also  subject  to  the  said  act,  and  that  the  said 
murder  or  supposed  murder  [or  manslaughter  or  supposed 
manslaughter]  was  committed  in  England  or  Wales,  and 
out  of  the  jurisdiction  of  the  Central  Criminal  Court  [or  in 
Ireland  and  elsewhere  than  in  the  county  of  the  city  of 
Dublin,  in  the  county  of  Dublin],  and  having  been  credi- 
bly informed  of  the  circumstances  relating  to  the  said 
alleged  crime,  and  deeming  it  expedient  that  a  more  speedy 
trial  of  the  said  [name  or  names  of  prisoner  or  prisoners] 
should  be  had  than  the  usual  course  of  practice  allows,  do 
hereby  certify  my  belief  that  it  would  contribute  to  the 
maintenance  of  good  order  and  military  discipline  -  if  the 
said  [name  or  names  of  prisoner  or  prisoners]  were  to  be 
indicted  and  tried  under  the  provisions  of  the  Jurisdiction 
in  Homicides  Act,  1862. 

Given  under  my  hand  this  day  of  A.D. 

[Signature  of  the  said  Secretary  of  State.] 

S.  Form  of  order  of  the  Court  of  Queen's  Bench  mentioned 
in  the  first  section. 
In  her  Majesty's  Court  of  Queen's  Bench,     [ffome 
of  Term]  Term,  A.D.  [  Year  of  our  Lord]. 
Whereas  it  appears  by  the  affidavit  [or  affidavits]  of 
[name  or  names  of  deponent  or  deponents],  that  [name  or 
names  of  prisoner  or  prisoners],  now  in  the  custody  of  the 
gaoler  or  keeper  of  the  gaol  [or  house  of  correction]  at 
in  the  county  of  was  [or  werej  com- 

mitted for  the  murder  [or  manslaughter]  of  [name  of  de- 
ceased] deceased,  and  that  as  well  the  said  [name  or  names 
of  prisoner  or  prisoners]  as  the  said  [name  of  deceased] 
deceased  were  at  the  time  of  the  comuiwsion  or  supposed 
commission  of  the  said  murder  [or  manslaughter]  subject 
to  the  Mutiny  Act:  now  thereupon,  and  on  the  application 
and  certificate  of  her  Majesty's  principal  Secretary  of  8tate 
for  the  War  Department,  it  is  ordered,  that  the  said  [name 
or  names  of  prisoner  or  prisoners]  be  indicted  and  tried 
under  the  provisions  of  the  Jurisdiction  in  Homicides  Act, 
1862. 

By  the  Court. 

2.   Form  of  order  of  a  judge  mentioned  i*  the  first  section. 
Wnereas  it  appear*  [filluw  tlu  last  pucediny  form  as 


far  as  the  words  "  Secretary  of  State  for  the  War  Depart, 
ment "],  I  do  order  that  the  said  [name  or  names  of  pri- 
soner or  prisoners]  be  indicted  and  tried  under  the  provi- 
sions of  the  Jurisdiction  in  Homicides  Act,  1862. 

Given  under  my  hand  in  vacation,  this  day 

of  ,  A.D.  [Year  of  our  Lord]. 

[Signature  of  Judge.'] 

3.  Form  of  indorsement  mentioned  in  the  fourth  section. 

I  certify  that  [name  or  names  of  prisoner  or  prisoners] 
was  [or  were]  committed  for  the  murder  [or  manslaughter] 
of  [name  of  deceased]  deceased,  acd  that  he  [or  they]  has 
[or  have]  been  removed  to  the  gaol  of  Newgate  [or  the 
Richmond  Bridewell]  under  the  provisions  of  the  Jurisdic- 
tion in  Homicides  Act,  1862. 

[Signature  of  proper  Officer  of  the  Court."] 

CAP.  LXVI. 

An  Act  for  the  Safe-keeping  of  Petroleum. 

[29th  July,  1862.  J 

CAP.  LXVIL 

An  Aet  for  obtaining  a  Declaration  of  Title. 

[29th  July,  1862.] 

CAP.  LXVIH. 
An  Act  for  amending  the  Law  relating  to  Copyright  In 
WorkB  of  the  Fine  Arts,  and  for  repressing  the  Commie- 
sion  of  Fraud  in  the  Production  and  Sale  of  such  Works. 

[29th  July,  1662] 
Sec.  1.  Copyright  in  works  hereafter  made  or  sold  to  vest 
in  the  author  for  his  life  and  for  seven  years  after 
his  death. 

2.  Not  to  prejudice  certain  rights. 

3.  Assignments,  Licences,  jfc,  to  be  in  writing. 

4.  Register  of  proprietors  of  copyright  in  paintings, 

drawings,  and  photographs  to  be  kept  at  Sta- 
tioners* Hall  as  in  5  jp  6  Vic.,  c.  45. 

5.  Certain  enactments  of  5  jp  6  Vic,  c.  45,  to  apply 

to  the  books  to  be  kept  under  this  act. 

6.  Penalties  on  infringement  of  copyright. 

7.  Penalties   on  Jraudulent  productions   and   sales. 

Penalties. 

8.  Recovery  of  pecuniary  penalties.     In  England  and 

It  eland.    In  Scotland. 

9.  Court  in  which  action  is  pending  may  make  order 

for  injunction,  frc. 
10.  Importation  of  pirated  works  prohibited.    Appli. 

cation  in  such  cases  of  Customs  Acts. 
IK  Saving  of  right  to  bring  action  for  damages. 
12.  Provisions  of  7  Jf  8  Vic ,  c.  12,  to  be  considered 

as  included  in  this  act. 
'  Whereas  by  law,  as  now  established,  the  authors  of  paint* 
ings,  drawings,  and  photographs  have  no  copyright  in  such 
their  works,  and  it  is  expedient  that  the  law  should  n  that 
respect  be  amended:  *  be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

1.  The  author,  being  a  British  subject  or  resident 
within  the  dominions  of  the  Crown,  of  every  original 
paiuting,  drawing,  aud  photograph  which  shall  be  or  shall 
have  been  made  either  in  the  British  dominions  or  else- 
where, and  which  shall  not  have  been  sold  or  disponed  of 
before  the  commencement  of  this  act,  and  his  assigns, 
bhall  have  the  sole  and  exclusive  right  of  copyiug,  engrav- 
ing, reproducing,  and  inultiplyiug  such  painting  or  drawing, 
and  the  design  thereof,  or  such  photograph,  and  the  nega- 
tive thei  eof,  by  any  means  and  of  any  size,  for  the  term  of 
the  natural  life  of  such  author,  aud  seven  years  after  his 
death ;  provided  that  when  any  painting  or  drawiug,  or  the 
negative  of  any  photograph,  shall  for  the  first  time  after 
the  passing  of  this  act  be  sold  or  disposed  of,  or  shall  be 
made  or  executed  for  or  on  behalf  of  any  other  person  for 
a  good  or  valuable  consideration,  the  person  so  selling  or 
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disposing  of  or  making  or  executing  the  tame  shall  not 
retain  the  copyright  thereof,  unless  it  be  expressly  re- 
served to  him  by  agreement  in  writing,  signed,  at  or 
before  the  time  of  such  sale  or  disposition,  by  the  vendee 
or  assignee  of  such  painting  or  drawing,  or  of  such  nega- 
tive of  a  photograph,  or  by  the  person  for  or  on  whose 
behalf  the  same  shall  be  so  made  or  executed,  but  the 
copyright  shall  belong  to  the  Tendee  or  assignee  of  such 
painting  or  drawing,  or  of  such  negative  of  a  photograph, 
or  to  the  person  for  or  on  whose  behaK  the  same  shall 
have  been  made  or  executed  s  nor  shall  the  Tendee  or 
assignee  thereof  be  entitled  to  any  such  copyright,  unless, 
a*,  or  before  the  time  of  such  sale  or  disposition,  an  agree- 
ment in  writing,  signed  by  the  person  so  selling  or  dispos- 
ing of  the  same,  or  by  bis  agent  duly  authorised,  shall  hare 
been  made  to  that  effect. 

x.  Nothing  hereiu  contained  shall  prejudice  the  right  of 
any  person  to  copy  or  use  any  work  in  which  there  shall 
be  no  copyright,  or  to  represent  any  scene  or  object,  not- 
withstanding that  there  may  be  copyright  in  some  repre- 
sentation of  such  scene  or  object. 

3.  AH  copyright  under  this  act  shall  be  deemed  personal 
or  moveable  estate,  and  shall  be  assignable  at  law,  and 
every  assignment  thereof,  and  every  licence  to  use  or  copy 
by  any  means  or  process  the  design  or  work  which  shall 
be  the  subject  of  such  copyt  Ight,  shall  be  made  by  some  note 
or  memorandum  In  writing,  to  be  signed  by  the  proprietor 
of  the  otjpyright,  or  by  bis  agent  appointed  for  that  purpose, 
in  writing. 

4.  There  shall  be  kept  at  the  Hall  of  the  Stationers' 
Company,  by  the  officer  appointed  by  the  said  company 
for  the  purposes  of  the  act  passed  in  the  sixth  year  of  her 
present  Majesty,  intituled  An  Act  to  amend  the  Law  of 
Copyright,  a  book  or  books,  entitled  **  The  Register  of 
Proprietors  of  Copyright  in  Paintings,  Drawings,  and 
Photographs,*'  wherein  shall  be  entered  a  memorandum 
of  every  copyright  to  which  any  person  shall  be  entitled 
under  this  act,  and  also  of  every  subsequent  assignment 
of  any  such  copyright ;  and  such  memorandum  shall  con- 
tain a  statement  of  the  date  of  such  agreement  or  assign, 
ment,  and  of  the  names  of  the  parties  thereto,  and  of  the 
name  and  place  of  abode  of  the  person  in  whom  such 
copyright  shall  be  vested  by  virtue  thereof,  and  of  the 
name  and  place  of  abode  of  the  author  of  the  work  in 
which  there  shall  be  such  copyright,  together  with  a  short 
description  of  the  nature  and  subject  of  such  work,  and  in 
addition  thereto,  if  the  person  registering  shall  so  desire, 
a  sketch,  outline,  or  photograph  of  the  said  work,  and  no 
proprietor  of  any  such  copyright  shall  be  entitled  to  the 
benefit  of  this  act  until  such  registration,  and  no  action 
shall  be  sustainable  nor  any  penalty  be  recoverable  in  res- 
pect of  anything  done  before  registration. 

5.  The  several  enactments  in  the  said  act  of  tire  sixth 
year  of  her  present  Majesty  contained,  with  relation  to 
keeping  the  register  book  thereby  required,  and  the  inspec- 
tion thereof,  the  searches  therein,  and  the  delivery  of  cer- 
tified aud  stamped  copies  thereof,  the  reception  of  such 
copies  In  evidence,  the  making  of  false  entries  in  the  said 
tiook,  and  the  production  in  evidence  of  papers  falsely  pur- 
porting to  be  oopies  of  entries  in  the  said  book,  the  appli- 
cation to  the  courts  and  Judges  by  persons  aggrieved  by 
entries  in  the  said  book,  and  the  expunging  aud  varying 
such  entries,  shall  apply  to  the  book  or  books  to  be  kept 
by  virtue  of  this  act,  and  to  the  entries  and  assignments 
of  coj  yright  and  proprietorship  therein  under  this  act,  in 
such  aud  the  same  manner  as  if  such  enactments  were 
here  expressly  enacted  in  relation  thereto,  save  and  except 
th*t  the  forms  of  entry  prescribed  by  the  said  act  of  the 
sixth  year  of  her  present  Majesty  may  be  varied  to  meet 
the  circumstances  of  the  case,  and  that  the  sum  to  be 
demanded  by  the  officer  of  the  said  company  of  stationers 
fur  making  any  entry  required  by  this  act  shall  be  one 
shilling  only. 

6.  If  the  author  of  any  painting,  drawing,  or  photograph 
in  which  there  shall  be  subsisting  copyright,  after  having 
sold  or  disposed  of  such  copyright,  or  if  any  other  person, 
not  being  the  proprietor  for  the  time  be'ng  of  copyright 


In  any  painting,  drawing,  or  photograph,  shall,  without 
the  consent  of  such  proprietor,  repeat,  copy,  colourabhy 
imitate,  or  otherwise  multiply  for  sale,  hire,  exhibition,  or 
distribution,  or  cause  or  procure  to  be  repeated,  copied, 
colouraWy  imitated,  or  otherwise  multiplied  for  sale,  hire, 
exhibition,  or  distribution,  any  such  work  or  the  design 
thereof,  or,  knowing  that  any  such  repetition,  oopy,  or 
other  imitation  has  been  unlawfully  made,  thall  import 
Into  any  part  of  the  United  Kingdom,  or  sell,  publish,  let 
to  hire,  exhibit,  or  distribute,  or  offer  for  sale,  hire,  exhi- 
bition, or  distribution,  or  cause  or  procure  to  be  imported, 
sold,  published,  let  to  hire,  distributed,  or  offered  for  sale, 
hire,  exhibition,  or  distribution,  any  repetition,  copy,  or 
imitation  of  the  said  work,  or  of  the  design  thereof,  made 
without  such  consent  as  aforesaid,  such  person  for  every 
such  offence  shall  forfeit  to  the  proprietor  of  the  copyright 
for  the  tune  being  a  sum  not  exceeding  ten  pound* ;  and 
all  such  repetitions,  copies,  and  imitations  made  without 
such  consent  as  aforesaid,  and  all  negatives  of  photograph* 
made  for  the  purpose  of  obtaining  such  copies,  shall  be 
forfeited  to  the  proprietor  of  the  copyright. 

7.  No  person  shall  do  or  cause  to  be  done  any  or  either 
of  the  following  acts ;  that  is  to  say. 

First,  no  person  shall  fraudulently  sign  or  otherwise 
affix,  or  fraudulently  cause  to  be  signed  or  otherwise 
affixed,  to  or  upon  any  painting,  drawing,  or  photo- 
graph, or  the  negative  thereof,  any  name,  initials,  or 
monogram. 
Secondly,  no  person  shall  fraudulently  sell,  publish,  ex- 
hibit, or  dispose  of,  or  offer  for  sale,  exhibition,  or 
distribution,  any  painting,  drawing,  or  photograph, 
or  negative  of  a  photograph,  having  thereon  the  name, 
initials,  or  monogram  of  a  person  who  did  not  execute; 
or  make^uch  work. 
Thirdly,  no  person  shall  fraudulently  utter,  dispose  ot\ 
or  put  off,  or  cause  to  be  uttered  or  disposed  of,  any 
copy  or  colourable  Imitation  of  any  painting,  drawing, 
or  photograph,  or  negative  of  a  photograph,  whether 
there  shah  be  subsisting  copyright  therein  or  not,  ma 
having  been  made  or  executed  by  the  author  or  maker 
of  the  original  work  from  which  such  copy  or  imitation 
shall  have  been  taken. 
Fourthly,  where  the  author  or  maker  of  any  painting, 
drawing,  or  photograph,  or  negative  of  a  photograph, 
made  either  before  or  after  the  passing  of  this  act, 
shall  have  sold  or  otherwise  parted  with  the  possession 
of  such  work,  if  any  alteration  shall  afterwards   be 
made  therein  by  any  other  person,  by  addition   or 
otherwise,  no  person  shall  be  at  liberty,  daring  the 
life  of  the  author  or  maker  of  such  woik,  without  his 
consent,  to  make  or  knowingly  to  sell  or  publish,  or 
offer  for  sale,  such  work  or  any  oopies  of  such  work 
bo  altered  as  aforesaid,  or  of  any  part  thereof,  as  or 
for  the  unaltered  work  of  such  author  or  maker. 
Every  offender  under  this  section  shall  upon  conviction 
forfeit  to  the  person  aggrieved  a  sum  not  exceeding   ton 
pounds,  or  not  exceeding  double  the  full  price,  if  any,  at 
which  all  such  copies,  engravings,  Imitations,  or  altered 
works  shall  have  been  sold  or  offered  for  sale ;  and  all  such 
copies,  engravings,  imitations,  or  altered  works  shall   be 
forfeited  to  the  person,  or  the  assigns  or  legal  representa- 
tives of  the  person,  whose  name,  Initials,  or  monogram 
shall  be  so  fraudulently  signed  or  affixed  thereto,  or  to 
whom  such  spurious  or  altered  work  shall  be  so  fraudulently 
or  falsely  ascribed  as  aforesaid :  provided  always,  that  the 
penalties  Imposed  by  this  section  shall  not  be  incurred 
unless  the  person  whose  name,  initials,  or  monogram  shall 
be  so  fraudently  signed  or  affixed,  or  to  whom  such  spurious 
or  altered  work  shall  be  so  fraudulently  or  falsely  ascribed 
as  aforesaid,  shall  have  been  living  at  or  withio  twenty 
year*  next  before  the  time  when  the  offence  may  have  been 
committed. 

8  Ail  pecuniary  penalties  which  shall  be  incurred,  and 
all  such  unlawful  copies,  imitations,  and  all  other  effects 
and  thiugs  as  shall  have  been  forfeited  by  offenders,  pur- 
suant to  this  act,  and  pursuant  to  any  act  for  the  protec- 
tion of  copyright   engravings,   m»y   be  recoveied  b)  ih% 
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person  nerelnocfore  and  in  any  such  act  as  aforesaid  em* 
powered  to  recoTer  the  same  respectively,  and  hereinafter 
called  the  complainant  or  the  complsiner,  as  follows : 
In  England  and  Ireland,  either  by  action  against  the 
party  offending,  or  by  summary  proceeding  before 
any  two  justices  having  jurisdiction  where  the  party 
offending  resides. 
In  Scotland  by  action  before  the  court  of  session  in 
ordinary  form,  or  by  summary  action  before  the 
sheriff  of  the  county  where  the  offence  may  be  com- 
mitted or  the  offender  resides,  who.  Upon  proof  of  the 
offence  or  offences,  either  by  confession  of  the  party 
offending,  or  by  the  oath  or  affirmation  of  one  or  more 
credible  witnesses,  shall  convict  the  offender,  and 
find  him  liable  to  the  penalty  or  penalties  aforesaid, 
as  also  in  expenses,  and  it  shall  be  lawful  for  the 
sheriff,  in  pronouncing  such  judgment  for  the  penalty 
or  penalties  and  costs,  to  insert  in  such  judgment  a 
warrant,  in  the  event  of  such  penalty  or  penalties  and 
costs  not  being  paid,  to  levy  and  recover  the  amount 
of  the  same  by  poinding :  provided  always,  that  it 
shall  be  lawful  to  the  sheriff,  in  the  event  of  his  dis- 
missing the  action  and  assoilzieing  the  defender,  to 
And  the  complainer  liable  in  expenses,  and  any  judg- 
ment so  to  be  pronounced  by  the  sheriff  in  such  sum- 
mary application  shall  be  final  and  conclusive,  and  not 
subject  to  review  by  advocation^  suspension,  reduction, 
or  otherwise. 

9.  In  any  action  in  any  of  her  Majesty's  superior  Courts 
of  Record  at  Westminster  and  in  Dublin,  for  the  Infringe- 
ment of  any  such  copyright  as  aforesaid,*  it  shall  be  lawful 
for  the  court  in  wLich  such  action  is  pending,  if  the  court 
be  then  sitting,  or  if  the  court  be  not  sitting  then  for  a 
judge  of  such  court,  on  the  application  of  the  plaintiff  or 
defendant  respectively,  to  make  such  order  for  an  injunc- 
tion, inspection,  or  account,  and  to  give  such  direction 
respecting  such  action,  Injunction,  inspection,  and  account, 
and  the  proceedings  therein  respectively,  as  to  such  court 
or  judge  may  seem  fit. 

10.  All  repetitions,  copies,  or  imitations  of  paintings, 
drawings,  or  photographs,  wherein  or  in  the  design  whereof 
there  shall  be  subsisting  copyright  under  this  act,  and  all 
repetitions,  copies,  and  imitations  of  the  design  of  any 
such  painting  or  drawing,  or  of  the  negative  of  any  auch 
photograph,  which,  contrary  to  the  provisions  of  this  act, 
shall  nave  been  made  in  any  foreign  state,  or  in  any  part 
of  the  British  dominions,  are  hereby  absolutely  prohibited 
to  be  Imported  into  any  part  of  the  United  Kingdom,  ex- 
cept by  or  with  the  consent  of  the  proprietor  of  the  copy- 
right thereof,  or  his  agent  authorized  in  writing ;  and  if 
the  proprietor  of  any  such  copyright,  or  his  agent,  shall 
declare  that  any  geods  imported  are  repetitions,  copies,  or 
imitations  of  any  such  painting,  drawing,  or  photograph, 
or  of  the  negative  of  any  such  photograph,  and  so  prohi- 
bited as  aforesaid,  then  such  goods  may  be  detained  by  the 
officer  of  her  Majesty's  customs. 

11.  If  the  author  of  any  painting,  drawing,  or  photo- 
graph, in  which  there  shall  be  subsisting  copyright,  after 
having  sold  or  otherwise  disposed  of  such  copyright,  or  if 
any  other  person,  not  being  the  proprietor  for  the  time 
being  of  such  copyright,  shall,  without  the  consent  of  such 
proprietor,  repeat,  copy,  colourably  imitate,  or  otherwise 
multiply,  or  cause  or  procure  to  be  repeated,  copied,  colour- 
ably  imitated,  pr  otherwise  multiplied,  for  sale,  hire,  exhi- 
bition, or  distribution,  any  such  work  or  the  design  thereof, 
or  the  negative  of  any  such  photograph,  or  shall  import  or 
cause  to  be  imported  into  any  part  of  the  United  Kingdom, 
or  sell,  publish,  let  to  hire,  exhibit,  or  distribute,  or  offer 
for  sale,  hire,  exhibition,  or  distribution,  or  cause  or  pro- 
cure to  be  sold,  published,  let  to  hire,  exhibited,  or  distri- 
buted, or  offered  for  sale,  hire,  exhibition,  or  distribution, 
any  repetition,  copy,  or  imitation  of  auch  work  or  the  de- 
sign thereof,  or  the  negative  of  any  such  photogrsph,  made 
without  such  consent  as  aforesaid,  then  every  such  pro- 
prietor, in  addition  to  the  remedies  hereby  given  for  the 
recovery  of  any  such  penalties,  aud  foi  failure  of  any  such 
tilings  as  aforesaid,  may  reeover  dan. ages  by  and  in  a 


special  action  on  the  case,  to  be  brought  against  the  person 
so  offending,  and  may  in  such  action  recover  and  enforce 
the  delivery  to  him  of  all  unlawful  repetitions,  oopies,  and 
Imitations,  and  negatives  of  photographs,  or  may  recover 
damages  for  the  retention  or  conversion  thereof:  provided 
that  nothing  herein  contained,  nor  any  proceeding,  con- 
viction, or  judgment,  for  any  act  hereby  forbidden,  shall 
affect  any  remedy  which  any  person  aggrieved  by  such  act 
may  be  entitled  to  either  at  law  or  in  equity. 

12.  This  act  shall  be  considered  as  including  the  provi- 
sions of  the  act  passed  in  the  session  of  Parliament  held  in 
the  seventh  and  eighth  years  of  her  present  Majesty,  in- 
tituled An  Act  to  amend  the  Law  relating  to  international 
Copyright,  in  the  same  manner  as  if  such  provisions  were 
part  of  this  act. 


CAP.  LXIX. 

An  Act  for  transferring  from  the  Admiralty  to  the  Board 
of  Trade  certain  powers  and  doties  relative  to  harbours 
and  navigation  under  local  and  other  acts ;  and  for  other 
purposes.  [*9th  July,  1862.] 

8eo.  1.  Short  title. 

g.  Interpretation  of  term*. 

3.  Board  of  Trade  mag  exercise  powers  under  the  14 
f  15  Viet.  c.  49. 

4.  Board  of  Trade  to  inform  Admiralty  of  pending 

wher 


schemes.    Admiralty  may  intervene 

earyfor  protection  cf  intereete  of  naval  service. 

5.  Coneent,  jrc  of  Board  of  Trade  ae  to  harbour 

works  on  tidal  lands,  lifeboats,  fro. 

6.  Coneent  and  approval  of  Board  of  Trade  to  rail* 

way  works  on  tidal  lands. 

7.  Plane,  jpc.,  to  be  deposited  with  Board  of  Trade 

under  23  fr  24  Vict.  e.  162,  a.  41. 

8.  Powers  for  protection  of  navigation,  flrc,  under 

local  acts  for  harbours,  railways,  and  other  works 
on  tidal  lands,  $*c.,  to  be  exercised  by  Board  of 
Trade. 

9.  Power  to  Admiralty  to  retain  authority  over  ports, 

Jfc,  where  dockyards,  frc.,  are  situate. 

10.  Exception  as  to  Mersey  and  Thame*.   6  fr  0  Vict. 

c.  1 10.     20  ff  21  Vict,  c  147,  s.  b\ 

11.  Parts  of  24  b  25  VioL,  c.  46,  relative  to  Admu 

ralty  repealed. 

12.  Pier  and  Barbour  Act  Amendment  Act  repealed 

as  to  deposit,  jfc 

18.  Board  of  Trade  to  furnish  to  Admiralty  informa- 
tion as  to  applications,  frc 

14.  Provisions  of  soma  act  made  applicable  to  Board 
of  Trade. 

16.  Notices  of  piers,  ffc.  to  be  given  to  Board  of 
Trade.     46  Q.  8,  c  16& 

16.  Brovuions  as  to  ballast  to  be    administered  by 

Board  of  Trade.     64  G.  8,  c.  169,  ss.  14,  16. 

17.  Transfer  of  harbours  in  schedule.    Powers,  jrc* 

under  acts  in  schedule  and  other  acts  to  be  exer- 
cised by  Board  of  Trade. 

18.  Prerogative  •  of  crown  and  general  conservancy 

powers  oj  Admiralty. 

19.  Acts  done,  contracts  and  appointments  made,  pro- 

ceedings, pending,  |rc,  under  provisions  of  former 
acts  not  to  be  prejudicially  affitcted. 
SO.  Power  to  borrow  under  24  £  25  Viet.  c.  47,  s.  3. 

21.  Borrowing  power  not  restrained  by  Imitation  of 

amount  in  special  act. 

22.  Maximum  rates  mentioned  in  24  $  26  Vict.  e.  47, 
*         s.  3,  p.  7,  repealed. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  aud  commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  follows  :— 

1.  This  act  may  be  cited  aa  The  Harbours  Transfer  Act, 
1862. 

2.  In  thia  AcW 

The  term  ••  the  Admiralty  "  shall  be  taken  to  mean  the 
lord  high  admiral  of  the  United  Kingdom  for  the  time 
being,  or  the  oommissiouer*.  for  the.  time  being  for  ex- 
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ecuting  the  office  of  lord  high  admiral ;  and  when  the 
said  term  is  used  in  reference  to  any  other  act,  It 
shall  be  taken  to  comprise  any  term  whatsoever  used 
in  such  other  act  to  designate  such  lord  high  admiral 
or  commissioners:' 
The  term  *'  the  Board  of  Trade  "  shall  be  taken  to  mean 
the  lords  of  the  committee  of  privy  council  for  the 
time  being  appointed  for  the  consideration  of  matters 
relating  to  trade  and  foreign  plantations. 
Preliminary  Inquirie*  Act,  1851. 

3.  Whenever  after  the  end  of  the  present  session  of 
Parliament  application  is  made  to  Parliament  for  any  such 
bill  as  is  described  in  the  Preliminary  Inquiries  Act,  1851, 
the  Board  of  Trade  may  exercise  the  powers  by  that  act 
given  to  the  Admiralty  ;  and  in  relation  to  every  such  bill 
that  act  shall  be  read  as  if  the  Board  of  Trade  were  therein 
named  instead  of  the  Admiralty. 

4.  Provided  always,  as  follows : 

(I.)  In  each  year  as  soon  as  may  be,  and  not  more  than 
fourteen  days  after  the  deposit  at  the  office  of  the 
Board  of  Trade  of  such  documents  as  may  be  re- 
quired  by  the  standing  orders  of  either  House  of 
Parliament  to  be  there  deposited  with  reference 
to  such  bills  as  aforesaid,  the  Board  of  Trade 
shall  furnish  to  the  Admiralty  a  list  of  all  sueh 
bills  for  which  applications  to  Parliament  may  be 
then  pending,  with  a  short  statement  of  the  na- 
ture of  the  works  for  the  construction  whereof 
powers  are  sought  by  such  bills  respectively: 

(2  )  Where  in  any  case,  on  consideration  of  the  infor- 
mation so  furnished,  the  Admiralty  are  of  opinion 
that  it  is  proper  for  them  to  take  steps  for  the 
protection  of  the  interests  of  her  Majesty's  naval 
service,  they  may  exercise  the  powers  given  to 
them  by  the  Preliminary  Inquiries  Act,  1851,  as 
if  this  act  had  not  been  passed,  and  whether  the 
standing  orders  of  either  House  of  Parliament 
may  or  may  not  have  required  any  documents  to 
be  deposited  at  the  Admiralty  office. 
Harbour*,  Dock*,  and  Pitt*  Clause*  Act,  1847. 

5.  With  respect  to  any  special  act  that  may  be  passed 
after  the  end  of  the  present  session  of  Parliament,  the  fol- 
lowing sections  of  the  Harbours,  Docks,  and  Piers  Clauses 
Act,  1847,  and  all  provisions  relative  thereto  in  that  act 
or  in  any  such  future  special  act  contained,  shall  be  read 
and  construed  as  if  the  Board  of  Trade  were  named  in  the 
said  sections  instead  of  the  Admiralty ;  namely,  sections 
twelve,  thirteen,  sixteen,  eighteen,  and  nineteen. 

Railway 8  Chute*  Consolidation  Act*,  1616. 

6.  With  respect  to  any  special  act  th  t  may  be  passed 
after  the  end  of  the  present  session  of  Parliament,  section* 
seventeen  of  the  Railways  Clauses  Consolidation  Act, 
1845,  and  the  Railways  Clauses  Consolidation  {Scotland) 
Act.  1845,  respectively,  and  all  provisions  relative  thereto 
in  the  said  acts  or  in  any  such  future  special  act  contained, 
shall  be  read  and  construed  as  if  the  Board  of  Trade  were 
named  in  the  said  sections  instead  of  the  Admiralty. 

Tramway*  {Ireland)  Act,  1860. 

7.  With  respect  to  applications  made  after  the  thirty- 
first  day  of  December,  one  thousand  eight  hundred  and 
fwxty-two,  under  the  Tramways  {Ireland)  Act,  i860,  sec- 
tion forty-one  of  that  act  shall  be  read  as  if  the  Board  of 
Trade  were  therein  named  instead  of  the  Admiralty. 

Special  Acts  for  Railway*,  Harbours,  $c. 

8.  Where  any  special  or  local  or  local  and  personal  act 
or  act  of  a  local  or  local  and  personal  nature,  already  passed 
or  to  be  passed  before  the  end  of  the  present  session  of 
Parliament, — 

(1.)  Authorizing  or  regulating  the  construction  of  a 
railway,  or  the  execution  of  any  work  whatever, 
situate  on  or  affecting  tidal  lands,  or  the  shore  of 
the  sea  or  of  any  navigable  river,  where  and  so 
far  up  the  same  as  the  tide  flows  and  reflows ;  or, 

(2.)  Authorising  or  regulating  the  construction  or  im- 
proving of  a  harbour,  dock,  or  pier,  or  works  ' 
connected  therewith,  by  any  company,  body  cor- 


porate, commissioners,  trustees,  undertakers,  per- 
sons or  person ;  or,  . 
(3.)  Constituting  or  altering  or  regulating  the  constitu- 
tion of  any  harbour  or  conservancy  authority ;  or, 
(4.)  Altering  or  regulating  the  powers  or  duties  of  any 
harbour  or  conservancy  authority, — 
contains  either  expressly  or  by  incorporation  or  reference 
or  otherwise  any  provision  for  any  of  the  purposes  fol- 
lowing:— 

For  preventing  the  construction  or  execution  of  any 
work  or  the  doing  of  any  thing  without  the  consent  or 
approval  of  the  admiralty,  or  for  authorising  or  re- 
quiring any  work  to  be  constructed,  executed,    or 
maintained,  or  any  thing  to  be  done  with  the  consent 
or  on  the  requisition  or  to  the  satisfaction  of  the  Ad- 
miralty : 
For  empowering  the  Admiralty  to  exercise  any  authority 
concerning  lifeboats,  mortars,  rockets,  tide  guages, 
or  barometers  to  be  provided  by  any  undertakers: 
For  empowering  the  Admiralty  to  make  a  local  surrey 
or  examination  at  the  expense  of  any  company,  body, 
or  person: 
_  For  empowering  the  Admiralty,  in  case  of  any  work 
being  abandoned  or  suffered  to  fall  into  disuse  or  de- 
cay, or  in  any  other  case,  to  abate,  remove,  or  alter 
any  work  or  any  part  of  it,  or  restore  the  site  thereof 
to  its  former  condition,  at  the  like  expense: 
For  empowering  the  Admiralty  to  exercise  any  authority 
concerning  lights  to  be  maintained  at  night  during  the 
construction  .or  execution  of  any  work: 
For  empowering  the  Admiralty  or  the  first  lord  of  the 
Admiralty  to  nominate  or  appoint  a  member  or  mem- 
bers of  any  board  or  body  of  trustees,  commissioners, 
or  conservators,  or  of  any  harbour  or  conservancy 
authority: 
For  empowering  the  Admiralty  to  determine  any  dispute 
or  difference  between  or  among  any  bodies  or  persons: 
For  empowering  the  Admiralty  or  the  first  lord  of  the 
Admiralty  to  uominate  or  appoint  any  arbitrator,  re- 
feree, or  umpire,  or  any  engineer,  inspector,  or  officer, 
or  any  person  to  fill  any  place  or  discharge  any  duty 
under  such  act : 
or  any  other  provision  for  the  protection  management,  or  re- 
gulation of  harbours  or  navigation,  or  for  the  exercise  of  any 
control  or  power  over  or  in  relation  to  any  harbour  autho- 
rity, or  any  other  provision  in  auy  wise  relating  to  conser- 
vancy, or  authorizing  or  requiring  any  act  or  thing  con- 
cerning harbours  or  navigation  or  conservancy  to  be  done 
by  or  in  relation  to  the  Admiralty, — 

Then  from  and  after  the  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  sixty-two,  such  acts  and 
all  enactments  relative  thereto  shall  be  read  and  construed 
as  if  in  the  respective  provisions  aforesaid  the  Board  of 
Trade  were  named  instead  of  the  Admiralty,  and  the  pre- 
sident of  the  Board  of  Trade  instead  of  the  first  lord  of 
the  Admiralty. 

9.  Provided  always.  That  where  it  appears  to  the  Ad- 
miralty that  the  interests  of  her  Majesty's  naval  service 
require  that  the  whole  or  any  part  of  any  harbour,  port, 
bay,  estuary,  or  navigable  river  in,  on,  or  adjoining  to 
which  there  is  or  shall  be  any  of  her  Majesty's  dockyards, 
victualling  yards,  steam  factory  yards,  arsenals,  or  naval 
stations,  should  be  excepted,  either  entirely  or  in  some  re- 
spects, out  of  the  operation  of  the  last  foregoing  section, 
the  Admiralty  nuTy  give  notice  in  writing  to  the  Board  of 
Trade  that  any  such  harbour,  port,  bay,  estuary,  or  navi- 
gable river  as  aforesaid,  or  such  part  thereof  as  is  in  the 
notice  specified,  is  to  be  deemed  so  excepted,  either  en- 
tirely or  in  the  respects  therein  mentioned ;  and  every  such 
notice  shall  be  published  by  the  Admiralty  In  the  London, 
Edinburgh,  or  Dublin  Gazette,  (according  as  the  place 
affected  may  be  in  England,  Scotland,  or  Ireland,)  and 
thereupon  the  harbour,  port,  bay,  estuary,  or  navigable 
river  to  which  such  uotice  relates,  or  the  part  thereof 
therein  specified,  shall,  either  entirely  or  in  the  respects 
therein  mentioned,  as  the  case  may  require  be  and  remain 
as  if  this  act  had  not  been  passed,  but  auy  such  notice 
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nay  be  from  time  to  time  varied  or  at  any  time  revoked 
by  a  like  notice  published  in  like  manner.  j 

10.  Provided  also,  that  nothing  herein-before  contained 
shall  affect— 

(1.)  The  act  of  the  session  of  the  fifth  and  sixth  years 
of  her  Majesty,  "  for  better  preserving  the  navi- 
gation of  the  river  Metteyc  " 

(2.)  So  much  of  section  three  of  the  act  of  the  session 
of  the  twentieth  and  twenty-first  years  of  her 
Majesty,  to  provide  for  the  conservation  of  the 
river  Thame*,  and  for  the  regulation,  manage- 
ment,  and  improvement  thereof,"  as  empowers 
the  Admiralty  to  appoint  two  of  the  conservators 
of  the  river  Thame*. 
General  Pier  and  Harbour  Act,  1061,  sad  Amendment 
Act. 

11.  From  and  after  the  end  of  the  present  session  of 
Parliament,  the  following  provisions  of  The  General  Pier 
and  Harbour  Act,  1861,  shall  be  repealed;  namely,  so 
much  of  section  six  as  shall  be  then  in  force,  sections  seven 
and  eight,  and  so  much  of  section  fifteen  as  relates  to  the 
consent  of  the  Admiralty. 

18.  From  and  after  the  end  of  the  present  session  of 
Parliament,  any  provision  of  the  General  Pier  and  Harbour 
Act,- 1861,  Amendment  Act,  requiring  any  deposit  of  do- 
cuments to  be  made  at  the  Admiralty  office,  shall  be  re- 
pealed. 

13.  In  each  year,  not  later  than  the  seventh  day  of  Ja- 
nuary, the  Board  of  Trade  shall  furnish  to  the  Admiralty 
a  list  of  all  applications  for  provisional  orders  under  the 
last-mentioned  acts  then  pending,  with  a  short  statement 
of  the  nature  of  the  works  for  the  construction  whereof 
powers  are  sought  by  such  proposed  provisional  orders  re- 
spectively. 

M.  From  and  after  the  end  of  the  present  session  of 
Parliament,  the  following  sections  of  the  General  Pier  and 
Harbour  Act,  1861,  Amendment  Act,  and  all  provisions 
relative  thereto  in  any  other  act  or  in  any  provisional  order 
of  the  Board  of  Trade  contained,  shall  be  read  and  con- 
strued as  if  the  Board  of  Trade  were  named  in  the  said 
sections  instead  of  the  Admiralty ;  namely,  sections  seven, 
eight,  nine,  ten,  and  eleven. 

PubUe  Harbour*,  46  Geo.  3,  c.  153. 

15.  From  and  after  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  sixty-two,  the  act  of  the 
forty-sixth  year  of  King  George  the  Third  (chapter  one 
hundred  and  fifty-throe),  "for  the  preservation  of  the 
public  harbours  of  the  United  Kingdom,"  shall  be  read  as 
if  the  Board  of  Trade  were  therein  named  instead  of  the 
Admiralty. 

Ballatt,  54  Geo.  3,  c.  150. 

16.  From  and  after  the  thirty-first  day  of  December  one 
thousand  eight  hundred  and  sixty-two,  sections  fourteen 
and  sixteen  of  the  act  of  the  fifty-fourth  year  of  King 
George  the  third  (chapter  one  hundred  and  fifty-nine), 
"  for  the  better  regulation  of  the  several  ports,  harbours, 
roadsteads,  sounds,  channels,  bays,  and  navigable  rivers  in 
the  United  Kingdom,  and  of  his  Majesty's  docks,  dock 
yards,  arsenals,  wharfs,  moorings,  and  stores  therein,  and 
for  repealing  several  acts  passed  for  that  purpose, n  and  all 
provisions  in  the  said  act  contained  relative  thereto,  shall 
be  read  and  construed  as  if  the  Board  of  Trade  were  named 
in  the  said  sections  instead  of  the  Admiralty. 

Holyhead  and  Portpatrick. 

17.  On  the  first  day  of  January  one  thousand  eight  hun- 
dred and  sixty-three,  the  harbours  specified  in  the  schedule 
to  this  act,  and  all  breakwaters,  piers,  jetties,  quays, 
wharves,  lighthouses,  roads,  approaches,  works,  and  build- 
ings belonging  thereto,  and  the  ground  and  soil  thereof, 
and  all  lands  and  hereditaments  acquired  for  the  purposes 
thereof,  so  far  as  on  that  day  such  harbours  and  property 
shall  be  vested  in  the  Admiralty  or  in  any  commissioner 
for  the  execution  of  any  act  for  any  estate  or  interest,  but 
not  further  or  otherwise,  shall  be  transferred  to  and  vested 
in  the  Board  of  Trade  in  trust  for  her  Majesty,  her  heirs 
and  successors,  for  the  public  service ;  and  on  and  after 
the  same  day  the  enactments  mentioned  in  the  said  sche- 


dule, and  every  other  enactment  relating  to  or  affecting 
the  same  harbours  shall  be  read  and  construed  as  if  the 
Board  of  Trade  were  therein  named  instead  of  the  Admi- 
ralty or  instead  of  any  such  commissioner,  as  the  case 
may  be. 

Saving** 

18.  Nothing  in  this  aet  shall  affect— 

(1.)  Any  estate,  right,  title,  interest,  prerogative,  roy- 
alty, jurisdiction,  or  authority  of  or  belonging  to 
her  Majesty  the  Queen,  her  heirs  or  successors* 
in  right  of  her  crown,  or  of  her  office  of  admiral, 
or  otherwise : 

(2)  Any  right,  duty,  power,  jurisdiction,  or  authority 
vested  in  or  performed  or  exercised  by,  or  ca- 
pable of  being  performed  or  exercised  by  the  lord 
high  admiral  of  the  United  Kingdom,  or  the  com- 
missioners for  executing  the  office  of  lord  high 
admiral,  otherwise  than  under  or  by  virtue  of  the 
several  acts  and  parts  of  acts  herein-before  ex- 
pressly mentioned  or  referred  to. 

1 9.  Nothing  in  this  act  shall  prejudicially  affect — 

(1 .)  Any  purchase,  sale,  conveyance,  covenant,  contract, 
deed,  act,  or  thing  which  before  the  passing  of 
this  act  has  been  or  before  the  respective  days 
whereon  the  several  provisions  of  this  act  com- 
irence  and  take  effect  shall  be  made,  entered  into, 
executed,  or  done  under  or  by  virtue  of  any  act 
or  part  of  an  act  herein-before  expressly  men- 
tioned or  referred  to  ;  and  the  same  respectively 
shall  continue  in  as  full  force  and  be  as  valid  and 
effectual  as  if  this  act  had  not  been  passed,  the 
Board  of  Trade  being  only  substituted  for  the 
Admiralty : 

2.)  Any  debt  or  money  demand,  or  any  right  or  cause 
of  action  or  suit,  or  other  remedy  of,  for,  or 
against  the  Admiralty  or  any  other  body  or  per* 
son ;  and  the  same  shall  and  may  be  paid,  dis* 
charged,  enjoyed,  used,  or  exercised  as  if  this 
act  had  not  been  passed,  the  Board  of  Trade  being 
only  substituted  for  the  Admiralty : 

(3.)  Any  nomination  or  appointment  of  any  member  of 
any  board  or  body  of  trustees,  commissioners,  or 
conservators,  or  of  any  harbour  or  conservancy 
authority,  which  before  the  passing  of  this  act 
has  been  or  before  the  respective  days  aforesaid 
shall  be  made  under  any  such  act  as  aforesaid : 

(4.)  Any  action,  suit,  prosecution,  proceeding,  or  thing 
which  before  the  passing  of  this  act  has  been  ot 
before  the  respective  days  aforesaid  shall  be  com- 
menced under  or  by  virtue  of  any  such  act ;  and 
the  same  shall  and  may  be  carried  on  and  com*, 
pleted  as  if  this  act  bad  not  been  passed,  the 
Board  of  Trade  being  only  substituted  for  the 
Admiralty. 
Borrowing  Power e  of  Harbour  Authorities 

20.  The  power  given  to  a  harbour  authority  by  the  Har- 
bours and  Passing  Tolls,  &c.  Act,  1861,  to  borrow  from 
the  Public  Works  Loan  Commissioners,  shall  be  deemed  to 
apply  whether  the  harbour  authority  has  or  has  not 
power  to  borrow  under  a  special  act. 

21.  A  harbour  authority  may,  subject  and  according  to 
the  provisions  of  the  last-mentioned  act,  borrow  money  to 
any  amount  whatever,  notwithstanding  any  limitation  of 
the  amount  to  be  borrowed  by  such  harbour  authority  con- 
tained in  any  special  act;  but  nothing  in  the  Harbours  and 
Passing  Tolls,  Ac,  Act,  1 86 1 ,  or  in  this  act,  shall  be  deemed 
to  give  to  any  loan  made  or  to  be  made  under  the  Harbours 
and  Passing  Tolls,  Ac,  Act,  1861,  equality,  as  to  order  of 
charge  or  of  payment  of  principal  or  interest,  with  any 
loan  made  or  to  be  made  under  any  special  act,  except  only 
as  to  such  portion  (if  any)  of  the  monies  raised  under  the 
Harbours  and  Passing  Tolls,  Ac,  Act,  1861,  as  might  have 
been  raised  under  the  special  act  solely,  or  to  repeal  or 
alter  any  provision  of  any  special  act  whereby  any  harbour 
authority  being  a  company  is  restricted  from  borrowing 
until  a  definite  portion  of  capital  is  subscribed  for  or  taken 
or  paid  up. 
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22.  Section  three,  paragraph  seven,  of  the  Harbours  and 
Passing  Tolls.  &c.  Act,  1861.  shall  be  read  and  construed 
as  if  the  words  "  not  exceeding  the  rates  specified  in  the 
schedule  to  the  Burgh  Harbours  (Scotland)  Act,  1853," 
were  omitted  therefrom. 

SCHEDULE. 

Holyhead  harbour,  and  the  harbour  of  refuge  at  or  near 
Holyhead- 17  fr  18  Viet.  c.  44. 

Portnatrick  harbour— 1  G.  4,  c.  112,  sects.  8,  9  (except 
so  muck  as  relate*  to  the  signing  of  contract*),  10  to  22 
(both  inclusive),  28,  SO,  81,  32.     24  fr  25  Vict.  c.  106. 

CAP.  LXX. 
An  Act  for  giving  effect  to  a  Convention  between  her  Ma- 
jesty and  the  Ring  of  Denmark  for  the  mutual  Surren- 
der of  Criminals.  [29th  July,  1862.] 


CAP.  LXXI. 
An  Act  to  apply  a  8um  out  of  the  Consolidated  Fund  and 
the  Surplus  of  Ways  and  Means  to  the  Service  of  the 
year  one  thousand  eight  hundred  and  sixty  two.  and  to 
appropriate  the  Supplies  granted  in  this  8ession  of  Par- 
liament. [7tb  August,  1862.] 

CAP.  LXXII. 

An  Aet  to  continue  certain  turnpike  Acts  in  Great  Bri- 
tain. [7th  August,  1862.] 

CAP.  LXXIII. 
An  Act  for  continuing  the  Copyhold,  Tnclosure,  and  Tithe 
Commission,  and  entitling  the  Commissioners  to  Super- 
annuation Allowance.  [7th  August,  1862.] 

CAP.  LXXIV. 

An  Act  to  enable  the  Commissioners  of  Her  Majesty's 
Works  to  acquire  additional  Land  for  the  purposes  of 
the  a(  Public  Offices  Extension  Aet  of  1859,"  by  way  of 
Exchange  for  Land  already  acquired  but  not  wanted  for 
the  purposes  of  the  said  Act.  [7th  August,  1862.] 

CAP.  LXXV. 
An  Act  to  revive  and  continue  an  Act  for  amending  the 
Laws  relating  to  Savings  Banks  in  Ireland. 

T7tb  August,  It 62] 

22  Vict.  c.  17. 
Sec.  1.  Recited  act  revived  and  continued. 
*  Whereas  an  Act  was  passed  in  the  session  held  in  the 
twenty-second  year  of  her  Majesty,  intituled  An  Act  to 
continue  an  Act  of  the  Eleventh  and  Twelfth  Year*  of  Her 
present  Majesty,  for  amending  the  Law*  relating  to  Sav- 
ing* Bank*  in  Ireland,  which  last-mentioned  act  was  limited 
to  continue  until  the  first  day  of  January,  one  thousand 
eight  hundred  and  sixty-one,  and  until  the  end  of  the  then 
next  ensuing  session  of  Parliament :  And  whereas  it  is  ex- 
pedient that  the  said  act  of  the  eleventh  and  twelfth  years 
of  her  present  Majesty  should  be  revived  and  continued 
for  a  limited  time:'  Be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of  the 


1.  That  the  said  act  of  the  eleventh  and  twelfth  years 
of  her  Majesty  shall  continue  in  force  until  the  first  day  of 
January,  one  thousand  eight  hundred  and  sixty-five,  and  un- 
til the  end  of  the  then  next  ensuing  session  of  Parliament, 
and  this  act  shall  be  deemed  and  taken  to  have  effect  with  re- 
spect to  the  said  last-mentioned  act  from  the  expiration  of 
the  time  limited  for  the  continuance  of  the  said  act,  as  fully 
and  effectually,  to  all  intents  and  purposes,  as  if  this  act 
had  actually  passed  before  the  expiration  of  the  time  so 
limited. 

CAP.  LXXVI. 

An  Act  to  amend  "  The  Weights  and  Measures  {Ireland) 
Act,  1860 ;  "  to  abolish  local  and  customary  Denomina- 


9. 


10. 


II. 
12. 


tlons  of  Weight,  and  to  regulate  the  mode  of  weighing' 
Articles  sold  in  Ireland.  [7th  August,  1862.] 

23  £24  Vict.c.  119. 
Sec.  1.  Commencement  of  act. 
Short  title. 

Certain  section*  of  recited  act  repealed. 
This  act  incorporated  with  recited  act. 
Certain  head  and  other  constable*  to  be  ex  officio 
inspector*  of  weight*  and  measure*. 

6.  Inspector-General  to  appoint  one  officer  in  each 
county  or  borough  to  have  custody  of  imperial 
standards,  who  shall  also  stamp  sub-standards. 

7.  Grand  jury  and  town  council  to  provide  one  set  of 
copies  of  imperial  standards  for  each  county  or 
borough,  and  also  as  many  sub-standards  as  may 
be  necessary. 

8.  Exofficio  inspectors  of  weights  and  measures  may 
enter  shops,  frc,  <<>  inspect  beams,  ffc 

Judge  of  assize  to  order  copies  of  standards  jrc  in 
counties  in  Ireland  when  it  has  not  been  done  by 
grand  juries. 

Chairman  of  quarter  sessions  to  order  copies  of 
standard  weights  and  measures  in  boroughs  within 
the  county,  in  case  it  has  not  been  done  by  town 
council. 

Extent  of  part  II. 

Contracts  to  be  made  by  denominations  of  imperial 
weight,  otherwise  to  be  void. 

13.  Mode  of  weighing.      Deductions  prohibited. 

14.  Penalty  on  counterfeiting  of  brand. 

15.  Penalty. /or  fraudulently  increasing  weight  of  but- 

ter in  casks. 

16.  Penalty  for  fraudulently  increasing  weight  of  fleeces. 

17.  Penalties  how  recoverable.     14  jr  15  Vict,  c  93. 

18.  limitations  of  proceedings  for  penalties. 

19.  Nothing  to  prevent  persons  being  indicted  for  of- 

fences. 
«  Whereas  an  act  was  passed  in  the  twenty-third  and 
twenty-fourth  years  cf  the  reign  of  her  Majesty,  intituled 
An  Act  to  amend  the  Law  relating  to  Weights  and  Mea- 
sures in  Ireland:  And  whereas  it  is  expedient  that  the  said 
act  should  be  amended  in  the  manner  herein-after  men- 
tioned: *  Be  It  therefore  enacted  bj  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  tho  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows . 

PART  I. 

1 .  This  act  shall  commence  and  take  effect  on  the  first 
day  of  January,  one  thousand  eight  hundred  and  sixty- 
three. 

2.  This  act  may  for  all  purposes  be  cited  as  •The 
Weights  and  Measures  {Ireland)  Amendment  Act,  1862  " 

3.  The  fourth,  fifth,  sixth,  seventh,  ninth,  eleventh, 
twelfth,  thirteenth  and  fourteenth  sections  of  the  said  re- 
cited act  (except  so  much  of  the  said  fourth  section  as  re- 
peals the  eighteenth  section  of  "  The  Summary  Jurisdiction 
(Ireland)  Act,  1851,")  shall  be  and  are  hereby  repealed: 
Provided  always,  that,  notwithstanding  such  repeal  of  the 
said  eleventh  and  twelfth  sections,  all  such  expenses  as  are 
mentioned  in  the  said  sections  respectively  which  shall 
have  been  incurred,  and  shall  not  have  been  paid  before 
the  commencement  of  this  act,  shall  be  presented,  raised, 
and  levied  in  the  manner  directed  by  the  said  sections  re- 
spectively. 

4.  This  act  shall  be  deemed  to  be  incorporated  with  the 
said  recited  act,  and  shall  be  as  if  the  said  recited  act  (ex- 
cept such  parts  thereof  as  have  been  repealed  or  amended 
by  this  act)  and  this  act  were  one  act 

5.  From  and  after  the  commencement  of  this  act*  such 
head  or  other  constables  only  in  each  petty  sessions  dis- 
trict as  shall  be  selected  under  this  act  by  the  inspector- 
general  of  constabulary  in  Ireland,  with  the  approval  of 
the  Lord  Lieutenant,  shall  be  ex  officio  inspectors  of 
weights  and  measures  within  such  district,  and  shall  pos- 
sess and  exercise  all  the  powers  and  authorities,  and  be 
subject  to  the  like  penalties  for  any  neglect  or  offence  is 
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the  discharge  of  such  duties,  whioh  any  inspector  of 
weights  and  measures  heretofore  possessed  or  exercised 
or  had  been  liable  to  under  and  by  virtue  of  the  act  of  the 
fifth  and  sixth  years  of  King  William  the  Fourth,  chapter 
sixty- three,  or  any  other  act  now  in  force,  and  shall  per- 
form such  duties,  under  the  direction  of  the  Justices  at 
petty  sessions,  without  fee  or  reward,  and  notwithstand- 
ing any  manorial  jurisdiction  or  claim  of  jurisdiction  within 
such  district :  Provided  that  if  within  one  month  from  the 
date  of  such  selection  the  justices  shall  signify  their  dis- 
approval of  the  selection  of  any  head  or  other  c<  nstable, 
another  selection  shall  be  made  by  the  same  authority, 
subject  to  the  same  conditions,  and  the  inspector-general 
of  constabularly  shall  give  notice,  or  cause  notice  to  be 
be  given,  to  the  clerk  of  the  petty  sessions  district,  within 
three  days  of  any  such  selection  having  been  made  in  his 
district,  who  shall  immediately  make  known  the  said  selec- 
tion to  the  justices  of  the  district. 

6.  The  inspector-general  of  constabularly  shall,  with 
the  approval  of  the  Lord  Lieutenant,  also  appoint  some 
sub-inspector  of  constabularly  in  every  county  or  borough 
in  Ireland  to  have  the  charge  of  such  copy  or  copies  of 
the  imperial  standard  weights  and  measures  as  shall  have 
been  provided  for  such  county  or  borough  under  the  pro- 
visions of  the  said  first-recited  act.  or  may  be  so  provided 
under  this  act ;  and  such  sub-Inspector  shall  duly  stamp  or 
cause  to  be  duly  stamped  from  time  to  time  such  sub-stan- 
dard weights  and  measures  as  may  be  transmitted  to  him 
for  such  purpose ;  and  any  inspector  of  weights  and  mea- 
sures in  any  such  county  or  borough  in  whose  custody  any 
copy  or  copies  of  the  imperial  standard  weights  and  mea- 
sures shall  have  been  deposited,  under  the  provisions  of 
the  said  first-recited  act,  shall,  within  one  calendar  month 
after  the  commencement  of  this  act,  transmit  the  same  to 
the  sub-inspector  appoiuted  to  have  the  custody  of  the 
same,  under  the  provisions  of  this  act,  subject  to  a  penalty 
for  neglect  or  refusal  not  exceeding  ten  pounds. 

7.  It  shall  be  lawful  for  the  grand  jury  of  each  county 
and  the  town  council  of  each  borough  and  they  are  hereby 
required  to  provide  one  complete  set  of  copies  of  the  im- 
perial standard  weights  and  measures  for  each  such  county 
or  borough  respectively,  where  the  same  has  not  been  al- 
ready provided,  and  to  have  the  same  from  time  to  time 
duly  compared  and  re-verifled  in  the  manner  required  by 
the  fifteenth  section  of  the  said  first  recited  act,  and  also 
to  provide  for  each  Buch  county  or  borough  respectively  as 
many  copies  in  iron  or  other  sufficient  material  of  the 
county  copies  of  the  imperial  standard  weights  and  mea- 
sures, and  such  accurate  beams  and  scales,  as  shall  be  ne- 
cessary for  such  county  or  borough  respectively ;  and  such 
inspector-general  may  direct  that  such  copies  shall  be  duly 
stamped  by  the  sub-inspector  of  constabulary  in  whose 
custody  any  copy  or  copies  of  the  imperial  standard  weights 
and  measures  shall  have  been  placed,  an  herein-before  men- 
tioned, and  the  said  last-mentioned  copies  shall  be  called 
"the  sub-standard  weights  and  measures;"  and  such 
grand  jury  and  town  council  shall  also  provide  such  good 
and  sufficient  stamps  for  stamping  or  sealing  weights  and 
measures  used  or  to  be  used  in  such  county  or  borough  re- 
spectively as  they  shall  consider  to  be  necessary  for  such 
purpose :  Provided  always,  that  not  less  than  one  set  of 
44  the  sub-standard  weights  and  measures,"  and  one  set  of 
accurate  beams  and  scales,  shall  be  provided  for  each  petty 
sessions  district  in  any  county,  and  not  less  than  two  such 
sets  shall  be  provided  for  any  borough. 

8.  It  shall  be  lawful  for  every  ex  officio  inspector  of 
weights  and  measures,  in  addition  to  the  powers  given  to 
such  inspectors  by  the  said  first-recited  act,  at  ail  reason- 
able times  to  enter  into  any  shop,  store,  warehouse,  yard, 
or  place  within  his  jurisdiction  where  goods  shall  be  pur- 
chased or  exposed  or  kept  for  sale  and  there  to  inspect 
all  beams,  scales,  balances,  and  weights  and  measures  in 
the  possession  of  any  person  purchasing,  selling,  offering, 
oi  exposing  for  sale  any  goods ;  and  if  upon  such  inspec- 
tion or  examination  any  such  beams,  scales,  or  balanoes,  or 
weights  or  measures,  shall  be  found  light  or  unjust,  or 
otherwise  contrary  to  the  provisions  of  the  said  act  of  the 


fifth  and  sixth  years  of  King  William  the  Fourth  or  this 
act,  or  if  any  fraud  shall  be  wilfully  committed  in  the  using 
thereof,  the  same  shall  be  liable  to  be  seized  and  forfeited, 
and  the  person  or  persons  using  or  having  in  his  or  her 
possession  any  such  false  or  unjust  beams,  scales,  or  ba- 
lances, or  light  or  unjust  weights  or  measures,  shall  be 
liable  to  any  penalty  not  exceeding  five  pounds  as  shall  be 
adjudged  by  any  justice  or  justices  before  whom  any  such 
conviction  shall  take  place. 

9  The  Judge  of  assise  before  the  close  of  the  assises 
which  shall  be  held  for  any  county  in  Ireland  next  after 
the  commencement  of  this  act,  and  at  the  first  assizes 
which  shall  be  held  in  every  succeeding  year,  shall  inquire 
of  the  foreman  of  the  grand  jury  whether  one  complete  set 
of  such  copies  of  the  imperial  standard  weights  and  mea- 
sures, and  a  sufficient  number  of  sub-standard  copies  cf 
weights  and  measures,  beams  and  scales,  and  county 
stamps,  have  been  provided  in  such  county ;  and  in  every 
oase  in  which  it  shall  appear  to  such  judge,  upon  due  in- 
quiry, that  one  set  at  least  of  such  copies,  and  a  sufficient 
number  of  sub-standard  copies,  beams,  scales,  and  county 
stamps,  have  not  been  so  provided,  such  judge  shall  forth- 
with order  the  treasurer  of  the  county  to  provide  one  com- 
plete set  of  such  copies  of  the  imperial  weights  aud  mea- 
sures, and  such  number  of  sub-standard  .weights  and 
measures,  teams,  and  scales,  and  county  stamps,  as  shall, 
subject  to  the  provisions  herein-before  contained,  appear  to 
such  judge  to  be  sufficient  for  such  county  for  the  purposes 
of  this  act ;  and  every  such  order  shall  have  the  effect  of 
a  presentment  on  the  county  at  large  for  such  sum  as  may 
be  necessary  to  procure  the  same ;  and  such  treasurer 
shall,  within  three  calendar  months  next  after  he  shall  re- 
ceive such  order,  fully  execute  the  same,  or  failing  so  to 
do  shall  be  liable  to  any  penalty  not  exceeding  twenty 
pounds. 

10.  The  chairman  of  quarter  sessions  for  each  county 
in  Ireland  at  the  quarter  sessions  of  the  peace  which  shall 
be  held  for  such  county  next  after  the  twenty-fifth  day  of 
March,  in  the  year  one  thousand  eight  hundred  and  sixty- 
three,  and  at  such  quarter  sessions  in  every  succeeding 
year,  shall  inquire  whether  one  complete  set  of  such  copies 
of  the  imperial  standard  weights  and  measures,  and  a  suf- 
ficient number  of  sub-standard  copies  of  weights  and  mo  as- 
sures, beams  and  scales,  and  borough  stamps,  have  been 
provided  in  each  borough  within  such  county;  and  in 
every  case  in  which  it  shall  appear  to  such  chairman,  upon 
due  inquiry,  that  one  set  at  least  of  such  copies,  and  a  suf- 
fiicient  number  of  sub-standard  copies,  beams,  scales,  and 
borough  stamps,  have  not  been  so  provided,  such  chairman 
of  quarter  sessions  shall  forthwith  order  the  town  clerk  cr 
other  proper  officer  of  such  borough  to  provide  qpe  com* 
plete  set  of  such  copies  of  the  imperial  standard  weights 
and  measures,  and  also  such  number  of  sub-standard 
weights  and  measures,  beams  and  scales,  and  borough 
stamps,  as  such  chairman  shall  think  sufficient,  and  every 
such  order  shall  have  the  effect  of  an  order  of  the  town 
council  of  such  borough  to  raise  such  amount  by  way  of 
rate  in  such  borough  as  may  be  necessary  to  procure  a 
complete  set  of  such  copies  of  the  imperial  standrd  weights 
and  measures,  and  also  such  number  of  copies  of  the  sub- 
standard weights  and  measures,  beams  and  scales,  and  be  - 
rough  stamps,  as  shall,  subject  to  the  provisions  herein- 
before contained,  appear  to  such  chairman  of  quarter  sec* 
sions  to  be  sufficient,  and  as  he  shall  direct ;  and  such 
town  clerk  or  other  officer  shall,  within  three  calendar 
months  next  after  he  shall  receive  such  order,  fully  exe. 
cute  the  same,  or  failing  so  to  do  shall  be  liable  to  any  pe- 
nalty not  exceeding  twenty  pounds :  Provided  always,  that 
in  any  borough  in  which  no  rate  is  levied,  and  which  bo- 
rough is  liable  to  the  payment  of  comity  cess,  the  expenses 
incurred  under  the  said  recited  act  or  this  act  shall  be  de- 
frayed by  the  county  in  which  the  said  borough  or  the 
greater  part  thereof  is  situate. 

PART  II. 
Denomination*  of  Weight  and  Mode  oj  Weighing. 

1  And  whereas  it  is  expedient  to  abolish  all  local  and 
customary  denominations  of  weight  and  to  prohibit  impro- 
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per  deductions  in  weighing,  and  otherwise  to  regulate  the 
mode  of  weighing  articles  sold: '  Be  it  therefore  enacted 
as  follow* : 

11.  The  provisions  of  this  part  of  this  act  shall  extend 
and  apply  throughout  Ireland  to  all  contracts,  bargains, 
sales,  and  dealings,  save  as  herein-after  excepted. 

12.  Ever j  contract,  bargain,  sale,  or  dealing— 

For  any  quantity  of  corn,  grain,  pukes,  potatoes,  hay, 
straw,  flax,  roots,  carcases  of  beef  or  mutton, 
butter,  wool,  or  dead  pigs,  sold,  delivered,  or 
agreed  for ; 
Or  for  any  quantity  of  any  other  commodity  sold,  de- 
livered, or  agreed  for  by  weight  (not  being  a 
commodity  which  may  by  law  be  sold  by  troy 
weight  or  by  apothecaries  weight), 
shall  be  made  or  had  by  one  of  the  following  denominations 
of  imperial  standard  weight ;  namely, 
The  ounce  avoirdupois ; 
The  pound  avoirdupois  of  sixteen  ounces ; 
The  stone  of  fourteen  pounds ; 
The  quarter  hundred  of  twenty-eight  pounds ; 
The  half  hundred  of  fifty-six  pounds ; 
The  hundredweight  of  one  hundred  and  twelve  pounds  j 
Or  the  ton  of  twenty  hundredweight, 
and  not  by  any  local  or  customary  denomination  of  weight 
whatsoever,  otherwise  such  contract,  bargain,  sale,  or 
dealing  shall  be  void:   Provided  always,  that  nothing  in 
the  present  section  shall  be  deemed  to  prevent  the  use,  In 
any  contract,  bargain  sale,  or  dealing,  of  the  denomination 
of  the  quarter,  half,  or  other  aliquot  part  of  the  ounce, 
pound,  or  other  denomination  aforesaid,  or  shall  be  deemed 
to  extend  to  any  contract,  bargain,  sale,  or  dealing  relating 
to  standing  or  growing  crops. 

I&  Every  article  sold  by  weight  shall,  if  weighed,  be 
weighed  in  full  net  standing  beam;  and  for  the  purposes  of 
every  contract,  bargain,  sale,  or  dealing,  the  weight  so  as- 
e  rtaiued  shall  be  deemed  the  true  weigh!  of  the  article,  and 
no  deduction  or  allowance  for  tret  or  beamage,  or  on  any 
other  account,  or  under  any  other  name  whatsoever,  the 
weight  of  any  sack,  bag,  cask,  firkin,  or  other  covering  in 
which  such  article  may  be  alone  excepted,  shall  be  claimed 
or  made  by  any  purchaser  on  any  pretext  whatever,  under 
a  penalty  of  not  exceeding  five  pounds. 

PART  III. 
Prevention  of  Fraud*. 

14.  If  any  person  commit  any  of  the  following  offences 
he  shall  for  each  offence  be  liable  to  a  penalty  not  exceed- 
ing five  pounds. 

(1.)  If  he,  with  intent  to  defraud,  counterfeit  or  pro- 
cure to  be  counterfeited  any  brand  or  stamp  used 
by  or  under  the  authority  of  the  owner  or  lessee 
of  a  market  or  fair,  or  of  any  person  having  by 
law  the  control  of  a  market  or  fair,  to  denote  the 
weight,  measure,  or  quality  of  any  article  sold 
in  the  market,  or  fair,  or  within  the  prescribed 
limits,  during  the  holding  of  the  market  or  fair, 
or  of  any  cask,  firkin,  or  other  vessel,  covering, 
or  thing  in  which  such  article  is  sold,  or  the  im- 
pression of  any  such  brand  or  stamp : 

(9.)  Or,  with  the  like  intent,  use  or  procure  to  be  used 
any  such  counterfeit  brand  or  stamp  or  impres- 
sion: 

(3.)  Or,  with  the  like  intent,  alter  an  impression  of  any 
#  such  genuine  brand  or  stamp : 

(4.)  Or,  with  the  like  intent,  have  in  his  possession 
anything  having  thereon  an  impression  of  any  such 
counterfeit  brand  or  stamp,  or  a  fraudulently  al- 
tered impression  of  any*  such  genuine  brand  or 
stamp: 

(5.)  Or,  with  the  like  intent,  transfer  or  apply  any  cask, 
firkin,  or  other  vessel,  covering,  or  thing,  having 
thereon  an  impression  of  aoy  such  genuine  brand 
or  stamp,  to  any  article  other  than  that  for  de- 
noting the  weight,  measure,  or  quality  whereof 
such  Impression  was  made  on  such  cask,  firkin, 
or  other  vessel,  covering,,  or  thing ;  or  in  any 


other  manner  alter  the  bond  fide  application  of 
an  impression  of  any  such  genuine  brand  or 
stamp: 

(6.)  Or  knowingly  weigh  or  cause  to  be  weighed,  con- 
trary to  the  provisions  of  this  act,  or  act  or  as- 
sist In  committing  or  connive  at  any  fraud  re- 
specting the  weighing  or  the  weight  or  measure 
of  any  such  article  as  in  Part  II.  of  this  act  is 
mentioned : 

(7.)  Or,  with  intent  to  defraud,  alter  any  ticket  speci- 
fying the  weight  of  any  such  article : 

(8.)  Or,  with  intent  to  defraud,  make  or  use,  or  be 
privy  to  the  making  or  using,  of  any  such  ticket, 
falsely  stating  the  weight  of  any  such  article, 
or  of  any  covering,  cart,  or  load : 

(9.)  Or  shall  dispose  of,  sell,  or  cause  to  be  sold  any 
weight  or  measure  having  a  false  or  counterfeit 
stamp,  or  a  stamp  purporting  to  resemble  a  ge- 
nuine stamp. 

15.  If  any  person  shall  wilfully  pack  up  or  mix,  or  cause 
to  be  packed  up  or  mixed,  with  or  in  any  butter  contained 
in  any  firkin  or  cask,  any  salt,  pickle,  or  other  substance, 
with  intent  to  increase  the  weight  of  such  butter,  and  shall 
bring  or  send  any  butter  so  packed  or  mixed  to  any  mar- 
ket for  sale,  he  shall  be  liable  to  pay  a  fine  not  exceeding 
forty  shillings,  or  be  imprisoned  for  any  period  not  exceed- 
ing one  month,  as  the  justice  or  justices  shall  determine. 

16.  If  any  person  shall  wind  or  cause  to  be  wound  in 
any  fleece  any  wool  not  being  sufficiently  rivered  or  washed, 
or  wind  or  cause  to  be  wound  within  any  fleeces  any  de- 
ceitful locks,  cots,  skin,  or  lamb's  wool,  or  any  substance, 
matter,  or  thing  whereby  the  fleece  may  be  rendered  more 
weighty,  to  the  deceit  and  loss  of  the  buyer,  such  person 
shall  be  liable  to  a  penalty  of  two  shillings  for  every  fleece 
so  fraudulently  made  up. 

PART  IV. 
General  Provision*. 

1 7.  Any  penalty  recoverable  under  the  provisions  of  this 
act  shall  be  recoverable  in  a  summary  way,  with  respect 
to  the  police  district  of  Dublin  metropolis,  subject  and  ae  - 
cording  to  tho  provisions  of  any  act  regulating  the  powers 
and  duties  of  justices  of  the  peace  for  such  district,  or  of 
the  police  of  such  district,  and  with  respect  to  other  parts 
of  Ireland,  before  a  justice  or  justices  of  the  peace  sit- 
ting in  petty  sessions,  subject  and  according  to  the  pro- 
visions of  u  The  Petty  Sessions  {Ireland)  Act,  1851," 
and  any  act  amending  the  same. 

18.  No  penalty  imposed  by  part  two  or  part  three  of 
this  act  shall  be  recovered  unless  proceedings  for  recovery 
thereof  are  commenced  within  three  months  next  after  the 
commission  of  the  alleged  offence,  or  in  case  of  a  conti- 
nuing offence  within  three  months  after  the  alleged  offence 
has  ceased  to  be  committed. 

19.  Nothing  in  this  act  shall  be  taken  to  prevent  any 
person  from  being  indicted  for  any  indictable  rffence  made 
punishable  on  summary  conviction  by  this  act,  or  to  pre- 
vent any  person  from  being  liable  under  any  other  act  or 
otherwise  to  any  other  or  higher  penalty  or  punishment 
than  is  provided  for  any  offence  by  this  act,  but  so  that  no 
person  be  punished  twice  for  the  same  offence. 

CAP.  LXXVIL 
An  Act  to  suspend  the  making  of  Lists  and  the  BaiUta 
for  the  Militia  of  the  United  Kingdom. 

[7th  August,  1662.] 

CApiTxivni. 

An  Act  for  providing  a  further  sum  towards  defraying  the 
Expenses  of  constructing  Fortifications  for  the  Protec- 
tion of  the  Royal  Arsenals  and  Dockyards  and  the  Ports 
of  Dover  and  Portland,  and  of  creating  a  Central  Ar- 
senal [7th  August,  1662.] 

CAP.  LXXIX. 
An  Act  to  amend  the  Law  relating  to  Coal  Mines. 

[7th  August,  1662.] 
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GAP.  LXXX. 

An  Act  to  defray  the  Charge  of  the  Pay,  Clothing,  and 
contingent  and  other  Expenses  of  the  Disembodied  Mi- 
litia in  Great  Britain  and  Ireland;  to  grant  allowances 
m  in  certain  cases  to  Subaltern  Officers,  Adjutants,  Pay- 
masters, Quartermasters,  Surgeons,  Assistant- Surgeons, 
and  Surgeons'  Mates  of  the  Militia;  and  to  authorise 
the  employment  of  the  Non-oommissioned  Officers. 

[7th  August,  1862.] 

CAP.  LXXXL 
An  Act  to  make  perpetual  An  Act  to  amend  the  Procedure 
and  Powers  oj  the  Court  for  Divorce  and  Matrimonial 
Causes.  [7th  August,  1802.] 

CAP.  LXXXII. 
An  Act- for  the  more  economical  Recovery  of  Poor  Rates 
and  other  Local  Rates  and  Taxes.   [7th  August,  1862.] 

CAP.  LXXXIIL 

An  Act  to  amend  the  Laws  in  force  for  the  Relief  of  the 
destitute  Poor  in  Ireland,  and  to  continue  the  Powers 
of  the  Commissioners.  [7th  August,  1862. J 

SeC*  I#  A*tocharffi*9**P*****  of  relief  to  electoral  dU 

2. 
3. 


9. 

10, 


U. 

12. 
13. 


14. 
15. 


16. 
17. 


18. 
19. 

20. 
21. 

23. 
21. 

25. 


Sec.  10  of  10  Vic.  c.  31,  repealed. 

Power  to  guardians  to  admit  poor  persons  requir- 
ing medical  or  surgical  aid  into  hospitals. 

Poor  persons  of  sufficient  ability  to  pay  the  cost  of 
their  maintenance  in  a  hospital,  or  part  thereof 
appropriated  to  a  hospital,  required  to  pay  same. 

As  to  admission  of  Constabulary  patients. 

Poor  persons  claiming  to  pay  cost  of  their  main- 
tenance not  to  be  disfranchised. 

Guardians  may  send  inmates  of  workhouse  to  hos- 
vital  or  infirmary. 

Guardians  to  have  same  authority  as  parents  in 
cases  of  children  under  16  years  of  age  relieved 
without  parents. 

Relief  to  orphans  and  deserted  children. 

Boards  of  guardians  to  recover  costs  of  mainten- 
ance of  illegitimate  children  in  poor-houses  un- 
der fourteen. 

As  to  religious  education  of  children  the  religion 
oj  whose  parents  is  not  known. 

As  to  rating  of  unoccupied  buildings. 

County  Cess  collectors  not  to  be  entitled  to  collect 
Poor  Rates  in  preference  to  other  persons.  1  fr 
2  Vic  c.  §6.  * 

Not  to  affect  district  comprised  in  Dublin  Rates 
Act.  1*0-  13  Vict.c.  91. 

Non-occupying  ratepayers  to  give  full  description 
of  the  property  in  respect  of  which  they  claim  to 
vote,  and  of  their  interest  therein. 

Limitation  of  property  and  proxy  claims. 

Owners  or  immediate  lessors  rated  under  sections 
1  fr  4  of  6  j*  7  Vic.  c.  92.,  sec.  63  of  12  fr  13 
Vic.  c.  91,  and  sec.  10  of  12  £  13  Vic.  c.  104 
may  vote  as  occupiers. 

No  person  to  vote  for  a  greater  amount  of  rent 
than  the  rateable  value. 

Occupiers  and  immediate  lessors  who  are  rated  not 
to  vote  unless  all  rates  six  months  due  have  been 

paid. 

Guardian  elected  for  two  or  more  divisions  to  no- 
tify for  which  he  will  act. 

Solicitors  who  are  members  of  boards  of  guardians 

not  to  act  for  or  against  such  boards. 
Paid  officers  and  others  incapable  of  serving  as 

guardians. 
Burial  expenses  of  persons  dying  unknown. 

Where  no  new  guardians  nominated,  old  guardians 

to  remain  in  office. 
After  division  of  electoral  divisions  into  wards, 

ratepayers  under  the  last  rate  may  vote  for  guar- 
dians. 


26.  Appointment  of  commissioners  administering  laws 
Jor  relief  of  poor  in  Ireland  acting  under  10  {• 
11  Vic  c.  90,  $c. further  continued. 
4  Whereas  it  is  expedient  to  amend  the  laws  in  force  for 
the  relief  of  the  destitute  poor  in  Ireland V  Be  it  enacted 
by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
adrice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  For  the  purpose  of  charging  the  expense  of  relief  to 
any  electoral  division,  erery  person  making  application  for 
relief  after  the  passing  of  this  act  shall  be  deemed  to  have 
been  resident  in  such  electoral  division  in  which,  during  the 
period  of  five  years  next  before  his  application  for  relief, 
he  shall  have  been  longest  usually  resident,  whether  by 
usually  occupying  any  tenement  situate,  or  by  usually 
sleeping,  within  such  district:  Provided  always,  that 
where  any  such  person  shall  not  have  occupied  a  tenement 
or  slept  within  any  such  electoral  division  for  at  least  two 
years  in  the  whole  during  the  said  period  of  five  years, 
the  expense  of  the  relief  of  such  person  shall  in  such  oase 
be  borne  by  and  charged  against  the  whole  union  in  which 
he  or  she  is  relieved :  Provided  also,  that  where  any  per- 
son chargeable  to  any  electoral  division  shall  have  received 
relief,  and  shall  cease  to  be  relieved,  and  shall  thereafter 
within  the  period  of  twelve  months  again  begin  to  receive 
relief,  snch  last-mentioned  relief  shall  be  chargeable  on 
the  electoral  division  to  which  such  person  was  in  the  first 
instance  chargeable :  Provided  also,  that  the  cost  for  the 
relief  of  destitute  poor  who  shall  not  have  resided  in  the 
union  where  such  relief  is  given  for  the  last  five  years  next 
previous  to  receiving  such  relief  shall  be  charged  and 
chargeable  according  to  the  provisions  of  an  act  passed  in 
the  tenth  year  of  her  present  Majesty,  intituled  an  act 
to  make  further  provision  for  the  relief  of  the  destitute 
poor  in  Ireland:  Provided  also,  that  in  estimating  the 
time  of  residence  in  the  union  or  electoral  division,  resi- 
dence in  the  workhouse  shall  be  considered  to  be  residence 
in  the  union,  and  also  in  the  electoral  division,  if  there  be 
any  such  to  which  the  pauper  during  such  residence  shall 
be  chargeable,  but  shall  not  be  considered  to  be  residence 
in  the  electoral  division  in  which  the  workhouse  is  situate 
unless  the  pauper  be  chargeable  to  such  division. 

2.  '  And  whereas  by  an  act  passed  in  the  10th  year  of 
the  reign  of  her  Majesty,  chapter  thirty-one,  section  ten, 
it  is  provided  that  no  person  who  shall  be  in  the  oocupstion 
of  any  land  of  greater  extent  than  the  quarter  of  a  statute 
acre  shall  be  deemed  and  taken  to  be  a  destitute  poor  per- 
son under  the  provisions  of  an  act  passed  in  the  second 
year  of  the  reign  of  her  Majesty,  chapter  fifty-six,  for  the 
more  effectual  relief  of  the  destitute  poor  in  Ireland,  or  of 
the  acts  amending  the  same :  And  whereas  it  is  expedient 
that  the  said  provision  of  the  said  act  should  be  repealed 
as  far  as  relates  to  relief  within  the  workhouse  :*  Therefore, 
from  and  after  the  passing  of  this  act,  the  tenth  section  of 
the  said  act  passed  in  the  tenth  year  of  the  reign  of  her 
Majesty,  chapter  thirty-one,  shall  be  and  the  same  is 
hereby  repealed :  Provided  always,  that  any  person  who 
shall  be  in  occupation  of  any  land  of  greater  extent  than  a 
quarter  of  a  statute  acre,  and  who  shall  be  considered  by 
the  Board  of  Guardians  to  require  relief,  shall  be  relieved 
by  them  in  the  workhouse,  and  not  otherwise. 

3.  '  And  whereas  the  guardians  of  the  poor  of  unions  in 
Ireland  are  empowered  to  admit  into  any  building  pro 
vided  by  them  for  a  fever  hospital,  or  into  any  part  of  the 
workhouse  appropriated  by  them,  with  the  consent  of  the 
Commissioners  to  that  purpose,  poor  persons  affected  with 
fever  or  other  dangerous  contagious  disease,  and  it  is  ex- 
pedient to  extend  such  power :  '  Be  it  enacted,  that  it 
shall  be  lawful  for  such  guardians  to  admit  into  the  in- 
firmary of  the  workhouse  any  poor  persons  requiring  me- 
dical or  surgical  aid  in  hospital,  aud  to  provide  for  their 
treatment  and  maintenance  therein,  charging  the  expense 
thereof  on  the  electoral  division  or  union  at  large,  as  the 
case  may  be,  according  to  such  person's  char^eability  by 
residence  under  the  laws  which  are  or  thall  be  in  force  for 
the  relief  of  the  destitute  poor  in  Ireland :  Provided  that 
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no  person  admitted  to  the  workhouse  for  medical  or  sur- 
gical treatment  in  hospital  shall  be  required  by  the  guar- 
dians to  be  accompanied  by  any  member  of  his  or  her 
family  at  a  condition  of  such  person's  admission  into  the 
workhouse. 

4.  Every  poor  person  who  shall  be  so  admitted  into  the 
ioftrmary  of  the  workhouse  in  pursuance  of  the  authority 
In  that  behalf  which  is  hereinbefore  gi*eu,  and  every  poor 
person  who  shall  hereafter  be  admitted  into  any  building 
provided  by  the  guardians  of  any  union  for  a  fever  hospital, 
or  into  any  part  of  the  workhouse  appropriated  as  a  fever 
hospital,  who  shall  nevertheless  be  considered  by  the  guar- 
dians to  be  of  sufficient  ability  to  pay  the  cost  of  his  or 
her  maintenance  while  in  hospital,  or  some  portion  of  such 
cost,  shall  be  required  to  repay  such  proportion  thereof  as 
the  guardians  shall  determine ;  provided  that  such  propor- 
tion shall  in  no  case  exceed  the  average  of  the  general 
C^st  of  maintenance,  medical  and  surgical  treatment  in 
such  hospital  or  infirmary ;  and  such  sums  shall  be  re- 
coverable from  such  poor  persons,  or  from  those  liable  by 
law  to  maintain  them,  by  the  same  ways  and  means  as  the 
cost  of  relief  given  by  way  of  loan  is  recoverable  under 
the  acts  in  force  for  the  relief  of  the  destitute  poor  in 
Ireland;  aud  all  such.'suras,  or  any  part  thereof  which 
thai  I  e  recovered,  shall  he  lodged  with  the  treasurer  of 
the  union,  to  the  credit  of  the  electoral  division  chargeable 
for  the  maintenance  of  such  poor  person  or  to  the  credit 
of  the  union,  as  the  case  may  be :  provided  also,  that  for 
the  purpose  of  the  recovery  of  the  cost  of  maintenance  as 
aforesaid,  every  master  or  mistress  shall  be  deemed  liable 
to  maintain  his  or  her  domestic  servant  so  long  as  the  ser- 
vice shall  continue,  and  also  bis  or  her  apprentice  residing 
under  his  or  her  roof. 

5.  On  the  requisition  of  any  inspector  or  sub-inspector 
of  constabulary,  or  head  constaMe  In  charge  of  a  station, 
it  shall  be  lawful  for  the  board  of  guardians  to  admit  into 
the  workhouse  infirmary  or  fever  hospital  any  constable  or 
rub-constable  of  the  said  force,  on  service  within  the 
union,  who  shall  be  suffering  from  fever  or  other  disease 
or  bodily  injury  requiring  treatment  in  hospital ;  and  every 
such  constable  or  sub  constable  shall  contribute  the  full 
average  cost  of  daily  maintenance  and  establishment 
charges,  medical  and  surgical  treatment  in  such  hospital 
for  the  whole  term  of  his  continuance  therein ;  and  the 
amount  of  each  cost  may  be  recovered  by  the  guardians  of 
the  union  by  the  same  ways  and  means  as  the  cost  of  re- 
lief given  by  way  of  loan  is  recoverable  under  the  acts  in 
force  for  the  relief  of  the  destitute  poor  in  Ireland, 

6.  Every  poor  person  odmitted  into  fever  hospital  or  in. 
firraary  of  a  workhouse  who  shall  on  admission  claim  to 
repay  the  entire  cost  of  bis  or  her  maintenance  therein, 
according  to  the  full  average  cost  thereof,  as  herein-before 
stated,  and  every  poor  person  admitted  into  such  fever 
hospital  or  infirmary  on  whose  behalf  the  person  liable  by 
law  to  maintain  such  poor  person  shall  claim  to  repay  the 
entire  cost  of  sueh  maintenance  therein  as  aforesaid,  and 
every  constable  or  sub-constable  so  admitted  shall  be  en- 
tered in  a  separate  register  from  that  in  which  the  other 
persons  admitted  into  the  wotkhouse  are  registered  ;  and 
the  person  so  relieved  and  the  person  so  claiming  shall  not, 
after  payment  of  the  said  charges  of  maintenance,  be  sub- 
ject to  any  disfranchisement  or  disability  as  persons  hav- 
ing received  relief  from  the  poor  rates;  and  such  register  ehall 
at  all  reasonable  times  be  open  for  the  inspection  of  those 
persons  who  shall  desire  to  examine  or  take  extracts  from 
it,  without  any  charge  for  such  inspection*  or  extracts ; 
and  a  copy  of  such  register,  or  of  any  part  of  it,  signed 
by  the  clerk  of  the  union,  and  under  the  seal  of  the  Board 
of  Guardians,  shall  be  legal  evidence  of  the  facts  stated 
in  such  copy  in  any  court  of  recoi  d,  without  proof  of  the 
signature  of  the  clerk,  or  of  the  affixing  of  such  seal. 

7.  It  shall  be  lawful  for  the  gua  dians  of  any  union  in 
cases  requring  special  treatment  to  send  any  inmate  or 
inmates  of  the  workhouse  of  such  union  requiring  medical 
or  surgical  treatment  to  any  hospital  or  infirmary  the 
governor,  governors,  or  managers  of  which  shall  be  wil- 
ling and  able  to  receive  such  inmate  or  inmates,  and  to 


pay  to  the  governor,  governors,  or  managers  of  such  bns- 
pital  or  infirmary,  out  of  the  rates  of  the  union  or  elec- 
toral division,  as  the  rase  may  be,  the  cost  of  the  main- 
tenance and  treatment  in  such  hospital  or  infirmary  of  the 
persons  so  sent  as  aforesaid ;  and  the  guardians  may  also 
pay  out  of  the  rates  of  the  union  the  cost  of  the  conveys 
ance  of  such  per»ons  from  the  workhouse  of  the  union  to 
such  hospital  or  infirmary,  and  also  the  cost  of  the  con- 
veyance of  such  persons,  when  discharged  from  such  hos- 
pital or  infirmary,  to  the  said  workhouse ;  and  the  entire 
cost  of  such  maintenance,  treatment,  and  conveyance  as 
aforesaid  shall  be  deemed  part  of  the  cost  of  maintenance 
and  treatment  of  such  iumate  or  inmates  in  the  workhouse 
of  such  union. 

8.  Every  child  under  the  age  of  fifteen  years,  without 
a  parent,  relieved  in  a  workhouse,  shall  be  subject  to  the 
authority  of  the  Board  of  Guardians  in  the  same  mariner 
as  such  child  would  be  subject  to  the  authority  of  its 
parents  or  parent,  if  living  together  with  su.-h  parents  or 
parent,  excepting  as  regards  the  religious  denomination  of 
such  child,  and  no  such  child  shall  be  discharged  from  the 
workhouse  otherwise  than  by  the  order  of  the  Board  of 
Guardians ;  but  nothing  herein  shall  authorize  the  deten- 
tion of  any  cl.il  d  without  a  parent,  if  aoy  relative  of  such 
child,  who  in  the  opinion  of  the  Board  of  Guardians  shall 
be  a  fit  person  to  be  intrusted  with  such  chilj,  and  of  suf- 
ficient abilty  to  maintain  such  child,  shall  claim  its  dis- 
charge from  the  workhouse  for  the  purpose  of  its  being 
maintained  out  of  the  workhouse  otherwise  than  at  the 
charge  of  the  poor  rates. 

9.  *'  And  whereas  it  has  been  found  that  the  mortality 
among  infant  children  admitted  into  workhouse  without 
their  mothers  is  very  large,  and  that  in  other  respects  the 
workhouses  are  not  well  suited  in  all  cases  for  the  care 
and  nurture  of  such  children  during  infancy ;  and  it  ia 
therefore  expedient  to  extend  the  powers  of  boards  of  guar- 
dians for  the  relief  of  destitute  poor  children  who  are 
orphans,  or  who  have  been  deserted  by  their  parents  :'  be 
it  enacted,  that  it  shall  l>e  lawful  for  the  Board  of  Guar- 
dians to  provide  for  the  relief  of  any  orphan  or  deserted 
child  out  of  the  workhouse,  if  they  shall  think  fit  to  do  so, 
by  placing  such  child  out  at  nurse,  according  to  their  dis- 
cretion ,  provided  that  no  child  shall  be  placed  out  with 
any  persou  who  does  not  profess  the  same  religion  as  that 
in  which  the  child  has  been  registered :  provided  that  no 
child  shall  continue  to  be  so  relieved  after  the  age  of  five 
years :  provided  always,  that  the  guardians  of  the  poor 
may,  with  consent  of  Poor  Law  Commissioners,  continue 
such  relief  from  jear  to  year  until  the  child  attatu  the  age 
of  eight  years,  should  the  guardians  cousider  that  such  ex- 
tension of  outdoor  relief  be  necessary  for  the  preservation 
of  the  child's  heath, 

10.  From  and  alter  the  passing  of  this  act,  when  oath 
shall  have  been  made  before  any  two  justices  of  the  peace 
in  petty  sessions  (which  oath  the  said  justices  are  hereby 
empowered  to  administer)  by  the  mother  of  any  illegitimate 
child,  and  the  same  Bhall  have  been  supported  by  corrobo- 
rative evidence,  it  shall  be  lawful  for  the  boards  of  guar- 
diaus  to  recover  from  the  putative  father  the  cost  of  the 
maintenance  of  such  illegitimate  child  during  the  time  that 
he  is  in  receipt  of  relief  from  the  poor  rates,  and  while 
under  the  age  of  fourteen  ;  and  such  cost  of  maintenance, 
and  the  costs  of  suit,  shall  be  recoverable  by  process  in 
the  name  of  the  guardians  before  the  barrister  at  Quarter 
Sessions  from  the  person  who  shall  have  been  adjudged  to 
be  the  father  of  the  child. 

•I  I.  "And  whereas  by  the  act  of  the  second  year  of  the 
reign  of  her  Majesty,  intituled  an  Act  for  the  more  effec- 
tual relief  of  the  deetitute  poor  in  Ireland,  it  is  provided, 
that  no  order  of  the  Commissioners  nor  any  byelaw  shall 
authorize  the  education  of  any  child  in  a  workhouse  in  any 
religious  creed  other  than  that  professed  by  the  parents  or 
parent  of  the  child,  and  to  which  such  parents  or  parent 
Bhall  object,  and  in  the  case  of  an  orphan  to  which  the 
guardian  or  guardians,  godfather  or  godmother,  shall  ob- 
ject ;  but  no  such  provision  is  made  for  the  case  of  a  child 
not   being  an  orphan,  the  religion  of  whose  parents  or 
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parent  is  unknown : "  be  it  enacted,  that  in  every  such 
last-mentioned  case  the  guardian  or  guardians,  godfather  or 
godmother  of  the  child,  shall  have  the  like  power  to  ob- 
ject as  the  parents  or  parent  of  a  child  would  have  if  tiring, 
or  as  the  guardian  or  guardians,  godfather  or  godmother, 
would  have  in  the  case  of  an  orphan. 

1 2.  **  And  whereas  doubts  have  existed  as  to  the  liability 
of  unoccupied  buildings  to  be  rated  in  the  rates  for  the  re- 
lief of  the  poor  and  it  is  expedient  to  remove  such 
•  doubts :  "  be  it  enacted,  that  from  and  after  the  passing  of 
this  act  the  guardians  shall,  in  making  every  rate  for  the 
relief  of  the  destitute  poor,  specify  on  the  face  thereof  the 
period  for  the  service  of  which  the  rate  is  estimated  to 
provide,  and  that  when  any  building  liable  to  assessment 
under  the  provisions  of  the  acts  for  the  relief  of  the  des. 
titute  poor  in  Ireland  is  unoccupied  at  the  time  of  making 
any  such  rate  on  the  electoral  division  in  which  such  build- 
ing shall  be  situate,  the  Board  of  Guardians  shall  in  every 
such  case  include  such  building  in  the  said  rate,  describing 
it  in  the  column  appropriated  to  the  name  of  the  occupier 
lt  immediate  lessor,  as  the  casejny  be,  as  '*  empty,  "  and 
such  building  shall  be  deemed  to  be  rated  to  the  relief  of 
the  poor  as  fully  and  effectually  as  if  it  had  been  occupied 
at  the  time  of  the  rate  made,  and  the  name  of  the  occupier  or 
immediate  lessor  inserted  in  the  said  rate  ?  provided  always, 
that  if  such  building  shall  continue  to  be  unoccupied  du- 
ring: the  whole  of  the  period  for  which  the  rate  was  es- 
timated as  aforesaid,  the  rate  so  made  on  the  said  building 
shall  not  be  recoverable ;  provided  also,  that  if  after  the 
making  of  the  said  rate,  and  before  the  expiration  of  the 
period  for  which  the  rate  was  so  estimated  as  aforesaid, 
any  person  or  persons  shall  occupy  such  building  for  any 
portion  of  such  period,  the  Board  of  Guardians  shall  be 
entitled  to  recover  from  the  occupier  or  the  immediate  les- 
sor, if  he  be  liable  to  pay  the  same,  a  portion  only  of  the 
said  rate  propoitioned  to  the  time  during  which  the  said 
buildii  g  shall  have  been  so  occupied ;  and  the  same  shall 
be  recovered  from  the  occupier  or  immediate  lessor,  as  the 
case  may  be,  in  the  same  manner  as  if  he  had  been 
originally  rated  for  such  building,  or  in  default  of  payment 
by  such  occupier,  from  the  subsequent  occupier  of  the 
premises. 

13.  From  and  after  the  passing  of  this  act,  so  much  of 
the  Act  passed  in  the  first  and  second  years  of  her  Majesty, 
intituled  an  Act  for  the  more  effectual  relief  of  the  destitute 
poor  in  Ireland,  as  provides  that  every  rate  made  on  each 
electoral  division  shall  and  may,  if  any  collector  for  the 
time  authorized  to  collect  the  County  Cess  on  any  part  of 
each  electoral  division  shall  be  approved  of  by  the  Com- 
missioners, and  shall  give  security  to  the  satisfaction  of  the 
Commissioners,  and  shall  accept  such  salary  or  allowance 
as  shall  be  approved  by  the  Commissioners  for  his  trouble 
in  that  behalf,  be  levied  by  such  collector*  who  shall*  so 
tar  as  relates  to  the  collection  of  such  rate,  be  deemed  a 
paid  officer  of  the  union  within  which  such  electoral  di- 
vision  shall  be  situate,  shall  be  and  the  same  is  hereby  re- 
pealed ;  and  from  and  after  the  passing  of  this  act  it  shall 
and  may  be  lawful  for  the  guardians  of  any  union,  subject 
to  the  approval  of  the  Commissioners,  to  appoint  from  time 
to  time  such  and  so  many  persons  as  they  may  deem  ex- 
pedient to  collect  and  levy  the  rates  so  made  on  the  several 
electoral  divisions. 

14.  Nothing  herein-before  contained  regarding  the  rat- 
ing of  premises*  or  the  collection  of  rates  shall  apply  to 
premises  situate  within  the  district  for  the  collection  of 
poor  rates  as  denned  by  the  act  pawed  in  the  session  held 
in  the  twelfth  and  thirteenth  years  of  the  reign  of  her  Ma- 
jesty, intituled  an  Act  to  provide  for  the  collection  ofratee 
i*  Me  Ci/yo/ Dublin. 

15.  No  ratepayer  shall  be  entitled  to  vote  in  the  election 
of  guardians,  either  in  person  or  by  proxy,  in  respect  of 
any  property  not  in  his  actual  occupation,  or  to  give  any 
vote  in  addition  to  the  vote  or  votes  to  whioh  he  would  be 
entitled  as  an  occupier  paying  rent  equal  to  the  net  annual 
value  of  the  property  in  his  actual  occupation,  unless  he  or 
his  proxy  shall,  one  month  at  the  least  previous  to  the  day 
on  whicb  he  shall  claim  to  vote,  have  given  to  the  guar- 


dians, or  to  some  person  acting  as  returning  officer,  a 
statement  in  writing  of  the  name  and  address  of  such  rate- 
payer, and  the  description  and  local  situation  of  the  pro- 
perty in  respect  of  which  he  claims  to  vote,  specifying,  iu 
cities,  towns,  and  their  suburbs  having  streets  and  other  road- 
ways, the  name  of  the  street  or  roadway,  and  the  number  of 
the  house  or  tenement,  if  any,  and  the  parish  in  which  the 
property  is  situate,  and  in  other  places  the  barony,  parish, 
and  townland,  so  that  the  property  may  be  ascertained  and 
identified  with  reasonable  certainty,  together  with  the 
nature  of  the  iuterest  of  the  ratepayer  therein,  and  its  net 
annual  value  over  and  above  all  rents  payable  by  him,  and 
the  amount  of  rent  payable  to  him,  and  the  names  of  the 
tenants  or  occupiers  by  whom  poor-rates  have  been  de- 
ducted from  such  rent ;  and  no  such  proxy  shall  be  entitled 
to  claim  to  vote  unless  such  proxy  shall  have  given  to  the 
guardians,  or  some  person  acting  as  returning  officer,  one 
month  at  the  least  previous  to  the  day  on  whicb  he  shall 
olaim  to  vote,  the  original  or  an  attested  copy  of  the  writ- 
ing appointing  such  proxy ,  and  every  such  claim  to  vote, 
whether  by  the  ratepayer  or  his  proxy,  shall  be  executed 
in  the  presence  of  a  justice  of  the  peace. 

16.  No  claim  of  a  ratepayer  to  vote  in  the  election  of 
guardians,  either  in  person  or  by  proxy,  in  respect  of  any 
property  not  in  his  actual  occupation,  or  to  give  a  vote  or 
votes  in  addition  to  the  vote  or  votes  to  which  he  would 
be  entitled  as  an  occupier  paying  rent  equal  to  the  net 
annual  value  of  the  property  in  his  occupation,  shall  con- 
tinue in  force  beyond  the  period  of  five  years  from  the  date 
on  which  be  or  his  proxy  shall  have  given  such  statement 
as  aforesaid :  provided  that  every  appointment  of  a  proxy 
may  be  revoked  at  any  time ;  provided,  also,  that  no  person 
shall  be  entitled  to  vote  as  proxy  for  more  than  twenty 
owners  of  property  in  any  one  electoral  division  or  ward 
unless  he  be  a  steward,  bailiff,  land  agent,  or  collector  of 
rents  for  the  owners  of  property  for  whom  he  may  be  ap- 
pointed to  vote. 

17.  •  And  whereas  doubts  have  been  entertained  whether 
owners  or  immediate  lessors  of  property  who  are  rated 
under  the  provisions  of  the  act  of  the  sixth  and  seventh 
years  of  her  Majesty,  chapter  ninety-two,  sections  one  and 
four,  or  under  the  provisions  of  the  act  of  the  twelfth  and 
thirteenth  years  of  her  Majesty,  chapter  ninety-one,  section 
sixty-three,  or  under  the  provisions  of  the  act  of  the  twelfth 
and  thirteenth  years  of  her  Majesty,  chapter  one  hundred 
and  four,  section  ten,  are  entitled  to  vote  as  ratepayers  in 
respect  of  property  for  which  they  are  so  rated :  "  be  it 
enacted,  that  it  shall  be  lawful  for  owners  or  immediate 
lessors  who  are  so  rated  as  aforesaid  to  vote,  in  person  or 
by  proxy,  in  the  election  of  guardians  in  the  respect  of  the 
property  or  rent  for  which  they  are  so  rated,  in  the  same 
manner  as  occupiers  paying  no  rent  or  paying  rent  less 
than  the  net  animal  value  of  the  rateable  property,  as  the 
case  may  be ;  provided  that  every  such  owner  or  immediate 
lessor  or  his  proxy  shall  have  lodged  a  statement  in  the 
manner  hereinbefore  provided  with  reference  to  persons 
claiming  to  vote  in  respect  of  property  not  in  their  actual 
occupation. 

18  No  person  receiving  rent  shall  be  entitled  to  vote  as 
aforesaid  in  respect  thereof  for  any  greater  amount  of  re.  t 
than  the  annual  value  of  the  property  out  of  which  such 
data  ari  es.  according  to  the  valuation  of  the  same  in  the 
survey  or  valuation  of  rateable  hereditaments  for  the  time 
being  in  force  in  the  union. 
j  lit.  •  Whereas  it  is  provided  by  the  said  recited  act, 
that  no  occupier  paying  rent  to  any  landlord  shall  be  en- 
titled to  vote  under  the  provisions  of  the  said  act  unless  he 
shall  have  paid  all  the  poor-rates  previously  made  ancj  as- 
sessed upon  him,  except  such  as  shall  have  been  made  or 
become  due  within  the  six  calendar  months  immediately 
preceding  such  voting ;  and  It  is  expedient  to  extend  the 
said  provision : '  be  it  enacted,  that  no  occupier  rated  to 
j  the  poor-rate  shall  be  entitled  to  vote  in  that  capacity 
>  unless  he  shall  have  paid  all  the  poor-rates  previously 
made  and  assessed  upon  htm,  except  such  as  shall  have 
been  made  or  become  due  within  six  calendar  months  im- 
mediate!} preceding  such  voting ;  and  no  owner  or  imme- 
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diate  lessor  who  to  rated  under  the  provisions  of  the  set 
of  the  sixth  and  seventh  years  of  her  Majesty,  chapter 
ninety-two,  sections  one  and  four,  or  the  act  of  the  twelfth 
and  thirteenth  years  of  her  Majesty,  chapter  ninety-one, 
section  sixty-three,  or  the  act  of  the  twelfth  and  thirteenth 
years  of  her  Majesty,  chapter  one  hundred  and  four,  sec- 
tion ten,  and  this  act,  shall  he  entitled  to  rote  in  respect 
of  the  property  for  which  he  is  so  rated,  unless  he  shall 
hare  paid  all  the  rates  made  and  assessed  on  him  in  respect 
of  each  property,  except  snch  as  shall  have  been  m*de  or 
become  doe  within  six  calendar  months  immediately  preced- 
ing such  voting. 

10.  From  and  after  the  passing  of  this  act,  in  the  event 
of  any  one  person  being;  elected  a  guardian  by  the  rate- 
payers of  two  or  more  electoral  divisions,  electoral  districts, 
or  wards,  as  the  case  may  be,  he  shall  forthwith  notify  to 
the  returning  officer  for  which  of  such  electoral  divisions, 
electoral  districts,  or  wards,  as  the  case  may  be,  he  will 
choose  to  act  as  guardian,  which  notification  shall  be 
transmitted  to  the  commissioners  by  the  returning  officer 
of  such  union ;  and  the  commissioners  shall  thereupon 
take  order  for  a  further  election  of  guardian  in  the 
other  of  such  divisions,  districts,  or  wards,  aa  the  case 
nay  be. 

21.  No  solicitor  who  is  a  member  of  any  board  of 
guardians  shall  act  professionally  as  solicitor  either  for 
or  against  the  board  of  guardians  of  which  he  is  a  member ; 
and  every  solicitor  so  actiog  shall  forfeit  the  sum  of  one 
hundred  pounds,  with  full  costs  of  suit,  to  any  person  who 
shall  sue  for  the  same  by  action  of  debt  in  any  of  her  Ma- 
jesty's  courts  of  record  in  Dublin. 

22.  No  paid  officer  engaged  in  the  administration  of  the 
laws  for  the  relief  of  the  poor,  or  under  the  Act  for  the 
better  Distribution,  Support,  and  Management  of  Medical 
Charities  in  Ireland,  nor  any  person  who,  having  been 
such  paid  officer,  shall  have  been  dismissed  within  five 
years  previously  from  such  office,  *  hall  be  capable  of  serving 
as  a  guardian  ;  and  no  person  receiving  any  fixed  salary  or 
emolument  from  the  poor-rates  In  any  union  shall  be  capable 
of  serving  as  a  guardian  in  such  union. 

23.  'And  whereas  no  legal  provision  exists  for  the 
burial  of  the  bodies  of  unknown  persons  who  have  been 
drowned  and  cast  ashore  in  Ireland,  or  who  have  otherwise 
perished  and  beeo  found  dead : '  be  it  enacted,  that  the 
guardians  of  each  union  in  Ireland  shall  provide  for  the 
burial  of  the  dead  body  of  every  such  person  dying  or 
found  dead  within  snch  union  whose  family  or  connections 
shall  not  be  known,  and  whose  body  shall  not  be  claimed 
by  any  person  for  the  purpose  of  burial,  and  shall  charge 
the  expenses  of  such  burial  on  the  poor-rates  of  the  union : 
provided  that  the  relieving  officer  of  the  union,  with  the 
sanction  of  the  guardian  or  one  of  the  guardians  of  the 
electoral  division  in  which  such  person  shall  be  found  dead, 
shall  proceed  without  delay  in  the  burial  of  such  dead  body, 
giving  notice  to  the  guardians  of  his  proceedings  therein, 
and  of  the  expenses  incurred  by  him,  as  soon  thereafter  as 
may  be  practicable  in  each  case,  such  expense  in  each  case 
not  to  exceed  seven  shillings  and  sixpence. 

24.  When,  at  the  expiration  of  the  year  of  office  of  the 
guardians  of  the  poor,  no  nomination  of  a  guardian  or 
guardians  for  any  electoral  division  shall  have  been  made, 
the  guardian  or  guardians  of  any  suob  electoral  division 
shall  remain  in  office  for  the  ensuing  year,  and  have  power 
to  exercise  all  the  functions  of  guardians  of  the  poor,  as  if 
duly  re-elected. 

25.  "  Whereas,  under  provisions  of  an  act  passed  in  the 
second  year  of  the  reign  of  her  Majesty,  chapter  one,  the 
commissioners  ure  empowered  to  constitute  certain  cities, 
boroughs,  and  towns  electoral  divisions  into  wards  for  the 
election  of  guardians : '  be  it  enaoted,  that  when  the  com- 
missioners shall  have  divided  any  electoral  division  into 
wards  as  aforesaid,  every  ratepayer  who,  urder  the  last 
rate  made  in  any  union,  shall  have  paid  or  contributed,  or 
be  liable  to  pay  or  contribute,  rate  in  respect  of  property 
in  any  ward,  shall  have  a  vote  or  votes  for  the  election  of 

•tardians  in  such  ward  according  to  the  scale  of  votes 
ided  by  the  act  of  the  first  and  second  years  of  Victoria, 
ter  nfty-afc; 


26:  '  And,  whereas  the  provisions  of  an  act  of  the  tenth 
and  eleventh  years  of  her  Majesty,  chapter  ninety,  relating 
to  the  constitution  and  appointment  of  commissioners  for 
administering  the  laws  for  the  relief  of  the  poor  in  Ireland, 
secretaries,  inspectors,  and  other  officers,  were  continued 
from  time  to  time,  and  by  an  act  passed  in  the  twenty- 
third  and  twenty-fourth  years  of  her  Majesty,  chapter  one 
hundred  and  forty-eight,  such  provisions  were  further 
continued  until  the  twenty-third  day  of  Jufy,  one  thousand 
eight  hundred  and  sixty-one,  and  thenceforth  until  the  end 
of  the  present  session  of  Parliament ;  and  it  is  expedient 
that  the  commission  for  administering  the  law  for  the  relief 
of  the  poor  in  Ireland,  as  constituted  under  the  said  act 
and  an  act  of  the  fourteenth  and  fifteenth  years  of  the 
reign  of  her  Majesty,  chapter  sixty-eight,  should  be  further 
continuf  d  for  a  limited  time : '  therefore,  the  commission- 
ers appointed  by  her  Majesty,  or  to  be  appointed  by  her 
Majesty,  her  heirs  and  successors,  under  the  authority  of 
the  said  last- mentioned  acts  or  either  of  them,  together 
with  every  person  by  the  said  acts  or  either  of  them  con- 
stituted by  virtue  of  his  office  such  commissioner,  and 
every  inspector,  and  other  officer  and  person  appointed  or 
to  be  appointed  by  the  commissioners  under  the  provisions 
of  the  said  recited  acta  now  in  force,  shall,  unless  he  shall 
previously  resign  or  be  removed,  or  otherwise  cease  to 
hold  his  office,  be  empowered  to  hold  his  office  and  exercise 
the  powers  thereof,  under  the  said  last-mentioned  acts  or 
either  of  them,  until  the  twenty-third  day  of  Juhf,  one 
thousand  eight  hundred  and  sixty-three,  and  thenceforth 
until  the  end  of  the  then  next  session  of  Parliament ;  and 
until  the  expiration  of  the  said  period  it  shall  be  lawful  for 
her  Majesty,  her  heirs  and  successors,  from  time  to  time, 
at  pleasure,  to  remove  the  commissioner  or  commissioners 
for  the  time  being  appointed  by  her  Majesty,  or  to  be  ap- 
pointed by  her  Majesty,  her  heirs  and  successors,  under 
the  said  acts  or  either  of  them,  and  upon  every  vacancy  in 
the  office  of  the  commissioner  or  commissioners  so  appointed 
or  to  be  appointed,  either  by  removal,  death,  resignation, 
or  otherwise,  to  appoint,  as  in  the  said  acts  or  either  of 
them  is  described,  some  other  fit  person  to  the  said  office. 


CAP.  LXXXIV. 
An  Act  to  continue  the  Duties  of  Excise  on  Sugar  made 
in  the  United  Kingdom,  and  to  amend  the  Laws  rela- 
ting to  the  Duties  of  Excise.  [7th  August,  1662] 
Sec.  1.  Excite  duties  on  British  sugar  continued  until 
\stJulu,  1863. 
2.  23  jr  24  Vict  c.  1 14,  not  to  affect  any  other  duties 
than  the  excise  duties  on  spirits. 

Most  Gracious  Sovereign, 

We,  your  Majesty's  most  dutiful  and  loyal  subjects,  the 
commons  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  in  Parliament  assembled,  towards  raisii  g  the  ne- 
cessary supplies  for  defraying  your  Majesty's  public  ex- 
penses and  making  an  addition  to  the  public  revenue,  hare 
freely  and  voluntarily  resolved  to  give  and  grant  to  your 
Majesty  the  duties  herein-after  mentioned ;  and  do  there- 
fore most  humbly  beseech  your  Majesty  that  it  may  be 
enacted ;  and  be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  aod  temporal,  and  commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  same,  as  fol- 
lows ; — 

1.  The  duties  of  excise  on  sugar  made  in  the  United 
Kingdom,  specified  in  Schedule  (B.)  of  the  act  paused  in 
the  twentieth  and  twenty-first  years  of  her  Majestji 
reign,  chapter  sixty-one,  shall  bo  continued,  and  be  levied 
and  charged  until  the  first  day  of  July,  one  thousand  eight 
hundred  and  sixty-three. 

2.  'And  whereas  an  act  was  passed  in  the  twenty- 
third  and  twenty-fourth  years  of  her  Majesty's  reign, 
chapter  one  hundred  and  fourteen,  to  reduce  into  one 
act  and  to  amend  the  excise  regulations  relating  to  the 
distilling,  rectifying,  and  dealing  in  spirits ;  and  by  the 
said  act  certain  acts  and  parts  of  acts  specified  in  Scheda'* 
(G.)  thereto  annexed  were  repealed,  and  doubts  may  arise 
whether  by  such  repeal  othpr  duties  than  those  of  ejcciM 
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on  spirits  and  the  regulations  for  charging  and  collecting 
the  same  may  not  have  been  prejudiced  or  affected  con- 
trary to  the  true  intent  and  meaning  of  the  said  last-re* 
cited  act :  Be  it  enacted  and  declared.  That  nothing  In  the 
said  last-recited  act  or  the  said  schedule  contained  shall  be 
construed,  deemed,  or  taken  to  have  repealed  or  affected 
any  duties  of  excise  in  force  at  the  time  of  the  passing  of 
the  same  act,  or  the  regulations  for  charging  or  collecting 
the  same,  except  as  to  the  duties  of  excise  on  spirits,  and 
all  such  duties  and  regulations  in  force  as  aforesaid,  ex- 
cept as  aforesaid,  are  hereby  declared  to  have  remained 
and  shall  continue  to  be  and  remain  in  full  force  and  effect, 
and  the  said  duties  to  have  been  and  to  be  lawfully  charged 
and  chargeable  in  like  manner  as  they  would  have  been  if 
the  said  last-recited  act  had  not  been  pas sed,unless  or  un- 
til the  same  have  been  or  shall  be  otherwise  expressly  re- 
pealed. 


CAP.  LXXXV. 

An  Act  to  facilitate  the  Transmission  of  Moveable  Pro- 
perty in  Scotland.  [7th  August,  1862.] 


CAP.  LXXXVI. 

An  Act  to  amend  the  Law  relating  to  Commissions  of 
Lunacy  and  the  Proceedings  under  the  same,  and  to 
provide  more  effectually  for  the  visiting  of  Lunatics, 
and  for  other  purposes.  [7th  August,  1862.] 

CAP.  LXXXVII. 
An  Act  to  consolidate  and  amend  the  Laws  relating  to  In- 
dustrial and  Provident  Societies.      [7th  August,  1862.] 

16  Jr  l6Ftcf.  c.  31.     17  £  18  Vict,  c.  25.      19  £  20 
Vict  c.  40. 
Sec  1.  Recited  acts  repealed. 

2.  As  to  societies  registered  under  recited  acts. 

3.  Constitution  of  societies  under  this  act. 

4.  Rules. 

5.  Registration  of  society. 

6.  Certificate  to  invest  all  property  in  society  now 

held  in  trust  for  society. 

7.  Copy  of  rules  to  be  delivered  on  demand. 

8.  No  society  to  be  registered  by  same  name  as  that 

of  any  existing  society. 

9.  Members  interests  limited  to  £200. 

10.  Publication  of  name  by  a  society. 

11.  Penalties  on  non-publication  of  name,  fcc. 

12.  Every  tociety  to  have  a  registered  office.    Penalty 

on  dejault. 

13.  Notice  of  situation  of  registered  office. 

14.  Signature  and  effect  of  rules. 

15.  Application  of  Friendly  Societies  Acts  to  this  act. 

16.  Power  to  member  to  nominate  persons  into  whose 

name  his  interest  may  be  transferred  at  his  death. 

17.  As  to  the  winding-up  of  societies. 

18.  Dissolution  of  society  not  to  prevent  winding-up  of 

its  affairs. 

19.  Provisions  of  Joint   Stoeh   Companies  Acts    to 

20.  Liability  of  present  and  past  members  of  society. 
81.  Society  may  be  constituted  under  Companies  Acts. 
22.  Members  may  inspect  boohs. 

2a  Sheriff's  jurisdiction  in  Scotland. 

24.  Annual  returns  to  be  prepared  as  registrar  may 
direct. 

25    Recovery  of  penalties. 

26.  Short  title. 
•  Whereas  by  the  Industrial  and  Provident  Societies  Act, 
1662,  it  is  enacted,  that  it  shall  be  lawful  for  any  number 
of  persons  to  establish  a  society  under  the  provisions 
thereof  and  of  the  therein-recited  act,  for  the  purpose  of 
raiding  by  voluntary  subscriptions  of  the  members  thereof 
ft  fund  for  attaining  any  purpose  or  object  for  the  time 
being  authorised  by  the  laws  in  force  with  respect  to 
friendly  societies  or  by  the  said  recited  act,  by  carrying  on 
or  exercising  in  common  any  labour,  trade,  or  handicraft, 
or  several  labours,  trades,  or  handicrafts,  except  the  work- 


ing of  mines,  minerals,  or  quarries  beyond  the  limits  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  and 
also  except  the  business  of  bantling,  whether  in  the  said 
United  Kingdom  or  elsewhere ;  and  that  the  said  act  shall 
apply  to  all  societies  already  established  for  any  of  the 
purposes  herein  mentioned,  so  soon  as  they  shall  conform 
to  the  provisions  hereof:  And  whereas  by  an  act  passed 
in  the  seventeenth  and  eighteenth  years  of  her  present 
Majesty,  chapter  twenty-five,  various  provisions  were 
made  for  the  better  enabling  legal  proceedings  to  be  car- 
ried on  in  any  matter  concerning  the  societies  formed 
under  the  said  act  of  1852:  And  whereas  the  last-men- 
tioned act  was  amended  by  an  act  passed  in  ihe  first  ses- 
sion of  the  nineteenth  and  twentieth  years  of  her  present 
Majesty,  chapter  forty:  and  whereas  various  societies 
have  been  formed  and  are  now  carrying  on  business  under 
the  provisions  of  the  said  recited  acts,  and  it  is  desirable 
to  consolidate  and  amend  the  laws  relating  to  such  socie- 
ties .'  Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  a* 
follows : 

1.  The  Industrial  and  Provident  Societies  Act,  1852, 
and  the  said  recited  acts  for  the  amendment  thereof,  are 
hereby  repealed  from  the  passing  of  this  act. 

2.  All  societies  registered  under  the  Industrial  and  Pro- 
vident Societies  Act,  1862,  shall  be  entitled  to  obtain  a 
certificate  of  registration  on  application  to  the  registrar  of 
friendly  societies,  and  for  which  certificate  no  fee  shall  be 
payable  to  the  registrar. 

3.  Any  number  of  persons,  not  being  less  than  seven, 
may  establish  a  society  under  this  act  for  the  purpose  of 
carrying  on  any  labour,  trade,  or  handicraft,  whether 
wholesale  or  retail,  except  the  working  of  mines  and  quar- 
ries, and  except  the  business  of  banking,  and  of  applying 
the  profits  for  any  purposes  allowed  by  the  Friendly  Socie- 
ties Acts,  or  otherwise  permitted  by  law. 

4.  The  rules  of  every  such  society  shall  contain  provi- 
sions in  respect  of  the  several  matters  mentioned  in  the 
schedule  annexed  to  this  act. 

6.  Two  copies  of  the  rules  shall  be  forwarded  to  the  re  • 
gistrar  of  friendly  societies  of  England,  Scotland,  or  Ire- 
land, according  to  the  place  where  the  office  of  the  society 
is  situate,  and  shall  be  dealt  with  by  him  in  the  manner 
provided  by  the  Friendly  Societies  Act,  1655:  and  he 
shall  thereupon  give  his  certificate  of  registration,  and  such 
certificate  shall  in  all  cases  be  conclusive  evidence  that  the 
society  has  been  duly  registered,  and  thereupon  the  mem- 
bers of  such  society  shall  become  a  body  corporate,  by  the 
name  therein  described,  having  a  perpetual  succession  and 
a  common  seal,  with  power  to  hold  lands  and  buildings, 
with  limited  liability. 

6.  The  certificate  of  registration  shall  vest  in  the  so- 
ciety all  the  property  that  may  at  the  time  be  vested  in 
any  person  in  trust  for  the  society;  and  all  legal  proceed- 
ings then  pending  by  or  against  any  such  trustee  or  other 
officer  on  account  of  the  society  may  be  prosecutes*  by  or 
against  the  society  in  its  registered  name  without  abate- 
ment. 

7.  A  copy  of  the  rules  shall  be  delivered  by  the  society 
to  every  person,  on  demand,  on  payment  of  a  sum  not  ex- 
ceeding one  shilling.  # 

6.  No  society  shall  be  registered  under  a  name  identical 
with  that  by  which  any  other  existing  society  has  been  re- 
gistered, or  so  nearly  resembling  such  name  as  to  be  likely 
to  deceive  the  members  or  the  public,  and  the  word 
"  limited  M  shall  be  the  last  word  in  the  name  of  every  so- 
ciety registered  under  this  act. 

9.  No  member  shall  be  entitled,  in  any  society  registered 
under  this  act,  to  hold  or  claim  any  interest  exceeding  the 
sum  of  two  hundred  pounds. 

10.  Every  society  registered  under  this  act  shall  paint 
or  affix,  and  shall  keep  painted  or  affixed,  its  name  on  the 
outside  of  every  office  or  place  in  which  the  business  of 
the  society  is  carried  on,  in  a  conspicuous  position,  in  let- 
ters easily  legible,  and  shall  have  its  name  engraven  in  le« 
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gible  characters  on  its  seal,  and  shall  have  its  name  men-* 
tioned  in  legible  characters  in  all  notices,  advertisements, 
and  other  official  publications  of  such  society,  and  in  all 
bills  of  exchange,  promissory  notes,  endorsements,  cheques, 
and  orders  for  money  or  goods  purporting  to  be  signed  by 
or  on  behalf  of  such  company,  and  in  ail  bills  of  parcels, 
invoices,  receipts,  and  letters  of  credit  of  the  society. 

1 1.  If  any  society  under  this  act  does  not  paint  or  affix, 
and  keep  painted  or  affixed,  its  name  in  manner  directed 
by  this  act,  it  shall  be  liable  to  a  penalty  not  exceeding 
five  pounds,  for  not  ao  painting  or  affixing  its  name,  and 
for  every  day  during  which  such  name  is  not  so  kept 
painted  or  affixed ;  and  if  any  officer  of  such  society  or 
any  person  on  its  behalf  uses  any  seal  purporting  to  be  a 
seal  of  the  society  whereon  its  name  is  not  so  engraven  as 
aforesaid,  or  isiuea  or  authorizes  the  issue  of  any  notice, 
advertisement,  or  other  official  publication  of  such  society, 
or  Bigns  or  authorizes  to  be  signed  on  behalf  of  such  so- 
ciety any  bill  of  exchange,  promissory  note,  endorsement, 
cheque,  order  for  money  or  goods,  or  issues  or  autho- 
rizes to  be  issued  any  bill  of  parcels,  invoice,  receipt,  or 
letter  of  credit  of  the  society,  wherein  its  name  is  not 
mentioned  in  manner  aforesaid,  he  shall  be  liable  to  a  pe- 
nalty of  fifty  pounds,  and  shall  further  be  personally  liable 
to  the  holder  of  any  such  bill  of  exchange,  promissory 
note,  cheque,  or  order  for  money  or  goods,  for  the  amount 
thereof,  unless  the  same  is  duly  paid  by  the  society. 

12.  Every  society  under  this  act  shall  have  a  registered 
office  to  which  all  communications  and  notices  may  be  ad- 
dressed .  If  any  society  registered  under  this  act  carries 
on  business  without  having  such  an  office,  it  shall  Incur  a 
penalty  not  exceeding  five  pounds  for  every  day  during 
which  business  is  so  carried  on. 

13.  Notice  of  the  situation  of  such  registered  office, 
and  of  any  change  therein,  shall  be  given  to  the  registrar, 
and  recorded  by  him :  Until  such  notice  is  given  the  so- 
ciety stall  not  be  deemed  to  have  complied  with  the  provi- 
sions of  this  act. 

14.  The  rules  of  every  society  registered  under  this  act 
shall  bind  the  society,  and  the  members  thereof,  to  the 
same  extent  as  if  each  member  had  subscribed  his  name 
and  affixed  his  seal  thereto,  and  there  were  in  such  rules 
contained  a  covenant  on  the  part  of  himself,  bis  heirs,  ex- 
ecutors, and  administrators,  to  conform  to  such  rules  sub- 
ject to  the  provisions  of  this  act ;  and  all  monies  payable 
by  any  member  to  the  society  in  pursuance  of  such  rules 
shall  be  deemed  to  be  a  debt  dne  from  such  member  to  the 
society. 

]&.  The  provisions  of  the  Friendly  Societies  Aots  shall 
apply  to  societies  registered  under  this  act  in  the  following 
particulars ; 

Exemption  from  stamp  duties  and  income  tax  : 
Settlement  of  disputes  by  arbitration  or  Justices : 
Compensation  to  members  unjustly  excluded: 
Power  of  justices  or  county  courts  in  case  of  fraud: 
Jurisdiction  of  the  registrar. 

16.  The  provisions  of  the  Friendly  Societies  Acts,  1854, 
whereby  a  member  of  any  society  registered  thereunder  is 
allowed  to  nominate  any  persons  to  whom  his  investment  in 
such  society  shall  be  paid,  shall  extend,  in  the  case  of  so- 
cieties registered  under  this  act,  to  allow  any  member 
thereof  to  nominate  any  persons  into  whose  name  his  inte  - 
rest  in  «uch  society  at  his  decease  shall  be  transferred: 
Provided  nevertheless,  that  any  such  society  may,  in  lieu 
of  making  such  transfer,  elect,  to  pay  to  any  persons  so 
nominated  the  full  value  of  such  interest 

17.  Any  society  registered  under  this  act  may  be  wound 
up  either  by  the  court  or  voluntarily,  in  the  same  manner 
and  under  the  same  circumstances  under  and  in  which  any 
company  may  be  wound  up  under  any  acts  or  act  for  the 
time  being  in  force  for  winding  up  companies  ;  and  all  the 
provisions  of  such  acts  or  act  with  respect  to  winding  up 
shall  apply  to  such  society,  with  this  exception,  that  the 
court  having  jurisdiction  in  the  winding  up  shall  be  the 
county  court  of  the  district  in  which  the  office  of  the  so- 
ciety is  situated. 

18.  In  case  of  the  dissolution  of  any  such  society,  such 
society  shall  nevertheless  be  considered  as  subsisting,  and 


be  in  all  respects  subject  to  the  provisions  of  this  act,  to 
long  and  so  tar  as  any  matters  relating  to  the  same  remain 
unsettled,  to  the  intent  that  such  society  may  do  all  things 
necessary  t  the  winding  up  of  the  concerns  thereof,  and 
that  it  may  be  sued  and  sue,  under  the  provisions  of  this 
act,  in  respect  of  ail  matters  relating  to  such  society. 

1 9.  The  provisions  of  the  Joint  8tock  Companies  Acts  as 
to  bills  of  exchange  and  the  admissibility  of  the  register 
of  shares  in  evidence  shall  apply  to  all  societies  registered 
under  this  act. 

20.  In  the  event  of  a  society  registered  under  this  act 
being  wound  np,  every  present  and  past  member  of  such 
society  shall  be  liable  to  contribute  to  the  assets  of  the  so- 
ciety to  an  amount  sufficient  for  payment  of  the  debts  and 
liabilities  of  the  society,  and  the  costs,  charges,  and  ex- 
penses of  the  winding  up,  and  for  the  payment  of  such 
sums  as  may  be  required  for  the  adjustment  of  the  rights  of 
the  contributories  amongst  themselves,  with  the  qualifica- 
tions following;  (that  is  to  say,) 

(1.)  No  past  member  shall  be  liable  to  contribute  to  the 
assets  of  the  society  if  he  has  ceased  to  be  a 
member  for  a  period  of  one  year  or  upwards  prior 
to  the  commencement  of  the  winding  up:  ' 

(2  )  No  past  member  shall  be  liable  to  contribute  in  re- 
spect of  any  debt  or  liability  of  the  society  con- 
tracted after  the  time  at  which  he  ceased  to  be  a 
member: 

(3.)  No  past  member  shall  be  liable  to  contribute  to  the 
assets  of  the  society  unless  it  appears  to  the 
court  that  the  existing  members  are  unable  to 
satisfy  the  contributions  required  to  be  made  by 
them  in  order  to  satisfy  all  just  demands  upon 
such  society  ; 

(4.)  No  contribution  shall  be  required  from  any  memter 
exceeding  the  amount  (if  any)  unpaid  on  the 
shares  in  respect  of  which  he  Is  liable  as  a  past 
or  present  member : 

21  Any  society  registered  under  this  act  may  be  con- 
stituted a  company  under  the  Companies  Acts,  by  con- 
forming to  the  provisions  set  forth  in  such  act,  and  there- 
upon shall  cease  to  retain  its  registration  under  this  act. 

22.  Every  person  or  member  having  an  interest  in  the 
funds  of  any  society  registered  under  this  act  may  inspect 
the  books  and  the  names  of  the  members  at  all  reasonable 
hours  at  the  office  of  the  society. 

23.  The  sheriff  in  Scotland  shall  within  his  county  have 
the  like  jurisdiction  as  is  hereby  given  to  the  judge  of  the 
county  court  in  any  matter  arising  uuder  this  act 

24.  A  general  statement  of  the  funds  and  effects  of  any 
s  ciety  registered  under  this  act  stall  be  transmitted  to  the 
registrar  once  in  every  year,  and  shall  exhibit  fuUy  the  as- 
sets and  liabilities  of  the  society,  and  shall  be  prepared 
and  made  out  within  sueh  period,  and  in  such  form,  and 
shall  comprise  such  particulars  as  the  registrar  shall  from 
time  to  time  require;  and  tho  registrar  shall  have  autho- 
rity to  require  such  evidence  as  he  may  think  expedient  of 
all  matters  required  to  be  done,  and  of  all  documents  re- 
quired to  be  transmitted  to  him  under  this  act ;  and  every 
member  of  or  any  depositor  in  any  such  society  shall  be 
entitled  to  reoelve,  on  application  to  the  treasurer  or  se- 
cretary of  that  society,  a  oop>  of  sueh  statement,  without 
making  any  payment  for  the  same. 

25.  All  penalties  imposed  by  this  act,  or  by  the  rules  of 
any  society  registered  under  this  act,  may  be  recovered  in 
a  summary  manner  before  two  justices,  as  directed  by  an 
act  passed  in  the  eleventh  and  twelfth  years  of  the  reign 
of  her  present  Majesty  Queen  Victoria,  chapter  forty- 
three,  intituled  An  Act  to  facilitate  the  Performance  of  tie 
Duties  of  Justices  of  the  Peace  out  of  Sessions  within 
England  and  Wales  with  respect  to  Summary  Convictions 
and  Orders. 

26.  This  act  may  be  cited  as  "  The  Industrial  and  Pro- 
vident Societies  Act,  1862." 

SCHEDULE  of  Matters  to  be  provided  for  in  the  Bules 
1.  Object  and  name,  and  place  of  office  of  the  society, 
which  must  in  all  cases  be  registered  as  one  of 
limited  liability. 
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9.  Terms  of  admission  of  members. 

3.  Mode  of  holding  meetings  and  tight  of  voting,  and  of 

making  or  altering  rules. 

4.  Determination  whether  the  shares  shall  be  transfer- 

able, and  in  case  it  be  determined  that  the  shares 
shall  he  transferable,  provision  for  the  form  of 
transfer  and  registration  of  shares  and  for  the 
conreut  of  the  committee  of  management  and 
confirmation  by  the  general  meeting  of  the  so- 
ciety ;  and  in  case  shares  shall  not  be  transfer- 
able, provision  for  paying  to  members  balance 
due  to  them  on  withdrawing  from  the  society. 
6.  Provision  for  the  audit  of  accounts. 

6.  Power  to  invest  part  of  capital  in  another  society  ; 

provided  that  no  such  investment  be  made  in  any 
other  society  not  registered  under  this  act,  or  the 
Joint  Stock  Companies  Act,  as  a  society  or  com- 
pany with  limited  liability. 

7.  Power  and  mode  of  withdrawing  from  the  society, 

and  provisions  for  the  claims  of  executors,  admi- 
nistrators, or  assigns  of  members. 

8.  Mode  of  application  of  profits. 

9.  Appointment  of  managers  and  other  officers,   and 

their  respective  powers  and  remuneration. 


CAP.  LXXXVIIL 
An  Act  to  amend  the  Law  relating  to  the  fraudulent  mark- 
ing of  Merchandise.  [7th  August,  1862.] 

CAP.  LXXX1X. 
An  Act  for  the  Incorporation,  Regulation,  and  Winding- 
up  of  Trading  Companies  and  other  Associations. 

11th  August,  1662.  J 

Sec  1.  Short  title. 

2.  Commencement  of  act. 

3.  Definition  of  insurance  company. 

4.  Prohibition  of   partnerships    exceeding     certain 


5. 
6. 
7. 
8. 

9. 

10. 

11. 

12. 

13. 
14. 

16. 
16. 

17. 

18. 
19. 

20 
21. 
22. 
23. 
24. 
25. 
26. 
27. 

28. 

29. 
30. 
31. 
32. 


Division  of  act. 

Mode  oj  forming  company. 

Mode  of  limiting  liability  of  members. 

Memorandum  of  association  of  a  company  limited 
by  share*. 

Memorandum  of  association  of  a  company  limited 
by  guarantee. 

Memorandum  of  association  of  an  unlimited  com- 
pany. 

Stamp,  signature,  and  effect  of  memorandum  of  as- 
sociation. 

Power  of  certain  companies  to  alter  memorandum 
of  association. 

Power  of  companies  to  change  name. 

Regulations  to  be  prescribed  by  articles  of  associa- 
tion. 

Application  of  table  A. 

Stamp,  signature,  and  effect  of  articles  of  asso- 
ciation. 

Registration  of  memorandum  of  association  and 
articles  of  association,  with  fees  as  in  table  B. 

Eject  of  registration. 

Copies  of  memorandum  and  articles  to  be  given  to 
members. 

Prohibition  against  identity  of  names  in  companies. 

Prohibition  against  certain  companies  holding  land. 

Nature  of  interest  in  company. 

Definition  of  ••  member." 

Transfer  by  personal  representative. 

Register  of  members. 

Annual  Hat  of  members. 

Penalty  on  company,  jrc ,  not  keeping  a  proper  re- 
gister. 

Company  to  give  notice  of  consolidation  or  of  con- 
version of  capital  into  stock. 

Effect  of  conversion  of  shares  into  stock 

Entry  of  trusts  on  register* 

Certificate  of  shares  or  stoch. 

Inspection  of  register. 


33.  Power  to  clou  register. 

84.  Notice  of  increase  of  capital  and  of  members  to  be 

given  to  registrar. 
35.  Remedy  for  improper  entry  or  omission  of  entry  in 

register. 
38.  Notice  to  registrar  of  rectification  of  register. 

37.  Register  to  be  evidence. 

38.  Liability  of  present  and  past  members  of  company. 

39.  Registered  office  of  company.  • 

40.  Notice  of  situation  of  registered  office. 

41.  Publuation  of  name  by  a  limited  company. 

42.  Penalties  on  non-publication  of  name. 

43.  Register  of  mortgages. 

44.  Certain  companies  to  publish  statement  entered  in 

schedule. 

45.  List  of  directors  to  be  sent  to  registrar. 

46.  Penalty  on  company  not  keeping  register  of  direc- 

tors. 
47    Promissory  notes  and  bills  of  exchange. 

48.  Prohibition  against  carrying  on  business  with  less 

than  seven  members. 

49.  General  meeting  of  company. 

60.  Power  to  alter  regulations  by  special  resolution. 

51.  Definition  of  special  resolution. 

52.  Provision  where  no  regulations  as  to  meetings. 

53.  Registry  of  special  resolutions. 
54    Copies  of  special  resolutions. 
56.  Execution  of  deeds  abroad. 

56.  Examination  of  affairs  of  company  by  inspectors. 

57.  Application  fur  inspection  to  be  supported  by  evi- 

dence. 
58    Inspection  of  books.  . 

69.  Result  of  examination  how  dealt  with. 

60.  Power  of  company  to  appoint  inspectors. 

61.  Report  of  inspectors  to  be  evidence. 

62.  Service  of  notices  on  company. 

63.  Rules  as  to  notices  by  letter. 

64    Authentication  of  notices  of  company. 

65.  Recovery  of  penalties. 

66.  Application  of  penalties. 

67.  Evidence  of  proceedings  at  meetings. 

68.  Jurisdiction  of  vice-warden  of  stannaries. 

69.  Provision  as  to  costs  in  actions  brought  by  certain 

limited  companies, 

70.  Declaration  in  action  against  members. 

7 1 .  Board  of  Trade  may  alter  forms  in  schedule. 

72.  Power  for  companies  to  refer  matters  to  arbitration. 
73-  Provisions  of  22  jr  23  Vict.  c.  69,  to  apply. 

74.  Meaning  of  contributory. 

75.  Nature  of  liability  of  contributory. 

76.  Contributories  in  case  of  death. 

77.  Contributories  in  case  of  bankruptcy. 
78    Contributories  in  case  of  marriage. 

79.  Circumstances  under  which  company  may  be  wound 

up  by  court. 

80.  Company  when  deemed  unable  to  pay  its  debts. 

81.  Definition  of  "  the  court. 

82.  Application  for  winding  up  to  be  made  by  petition. 

83.  Power  of  court. 

84.  Commencement  of  winding  up. 

85.  Court  may  grant  injunction. 

86.  Course  to  be  pursued  by  court  on  hearing  petition. 

87.  Actions  and  suits  to  be  stayed  after  order  for  wind- 

ing up. 

88.  Copy  of  order  to  be  forwarded  to  registrar. 

89.  Power  of  court  to  stay  proceedings. 

90.  Effect  of  order  on  share  capital  of  company  limited 

by  guarantee. 

91.  Court  may  have  regard  to  wishes  of  creditors  or 

contributories. 

92.  Appointment  of  official  liquidator. 

93.  Resignations,  removals,  fitting  up  vacancies,  and 

compensation. 

94.  Style  and  duties  of  official  liquidator. 

95.  Powers  of  official  liquidator. 

96.  Discretion  of  official  liquidator. 

97.  Appointment  of  solicitor  to  official  liquidator. 
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96.  Collection  and  application  of  assets. 

99.  Provision  as  to  representative  contributories. 

100.  Power  of  court  to  require  delivery  of  property. 

101.  Power  of  court  to  order  payment  of  debts  by  contri- 

butory. 
lot.  Power  of  court  to  make  call*. 
108.  Power  of  court  to  order  payment  into  bank. 
104.  Regulation  of  account  with  court. 
105   Provision  in  case  of  representative  contributory  not 

paying  monies  ordered. 

106.  Order  conclusive  evidence* 

107.  Court  may  exclude  creditors  not  proving  in  certain 


108. 

100. 
110. 
HI. 
US. 
118. 
1U. 
116. 

116. 

JIT. 
118. 

119. 
190. 
191. 

199. 

193. 

194. 
195. 
196. 
197. 

198. 


199. 

130. 
131. 

139. 
133. 
134. 

185, 

136. 
137. 
138. 

139. 
140. 
HI. 
143. 

143. 
144. 
145. 

146. 

147. 

148. 
149. 
150. 

151. 


Proceeding*  in  the  court  of  the  vice-warden  of  the 

stannaries  on  proof  of  debts. 
Court  to  adjust  right*  of  contributaries. 
Court  to  order  costs. 
Dissolution  of  company. 
Registrar  to  make  minute  of  dissolution. 
Penalty  on  not  reporting  dissolution  of  company. 
Petition  to  be  lis  pendens. 

Power  of  court  to  summon  persons  before  it  ins- 
pected of  having  property  of  company. 
Special  provisions  as  to  court  of  vice-warden  of  the 

Stannaries. 
Examination  of  parties  by  court. 
Power  to  arreet  contributory  about  to  abscond,  or 

to  remove  or  conceal  any  of  his  property* 
Power*  of  court  cumulative. 
Power  to  enforce  orders. 
Power  to  order  contributaries  in  Scotland  to  pay 

calls.* 
Order  made  in  England  to  be  enforced  in  Ireland 

and  Scotland. 
Mode  of  dealing  with  order*  to  be  enforced  by  other 

courts. 
Appeal*  from  orders. 

Judicial  notice  to  be  taken  of  signature  of  officers. 
Special  commissioner*  for  receiving  evidence. 
Court  may  order  the  examination  of  persons  in 

Scotland. 
Affidavit*,  frc.  may  be  sworn  in  Ireland,  Scotland, 

or  the   colonies  before  any  competent  court  or 

P*r*on. 
Circumstances  under  which  company  may  be  wound 

up  voluntarily. 
Commencement  of  voluntary  winding  up. 
Effect  of  voluntary  winding  up  on  *tatu*  of  com. 


pansj. 
Notice  of  resolution  to  wind  up  voluntarily. 
Consequences  of  voluntary  winding  up. 
Effect  of  winding-up  on  share  capital  of  company 

limited  by  guarantee. 
Power  of  company  to  delegate  authority  to  appoint 

liquidator*. 
Arrangement  when  binding  on  creditors. 
Power  of  creditor  or  contributory  to  appeal. 
Power  for  liquidator*  or  contributaries  involuntary 

winding-up  te  apply  to  court 
Power  of  liquidator  to  call  general  meeting. 
Power  to  fiU  up  vacancy  in  liquidator*. 
Power  of  court  to  appoint  liquidator*. 
Liquidator*  on  conclusion  of  winding  up  to  make  up 

an  account. 
Liquidator*  to  report  meeting  to  registrar. 
Cost*  of  voluntary  liquidation. 
Saving  of  rights  of  creditors. 
Power  of  court  to  adopt  proceeding*  of  voluntary 

winding  up. 
Power  of  court -on  application,  to  direct  winding 

up,  subject  to  supervision. 
Petition  for  winding  up,  subject  to  supervision. 
Court  may  have  regard  to  wishes  of  creditors. 
Power  to  court  to  appoint  additional  liquidator*  in 

winding  up  subject  to  supervision. 
Effect  of  order  of  court  for  winding  up  subject  to 

supervision. 


59. 
53. 

64. 

56. 


56. 
67. 
58. 
59. 
60. 
61. 

69. 
63. 

64. 
65. 

66. 
67. 

66. 

69. 
70. 

71. 

79. 
73. 
74. 
75. 
76. 

77. 

78. 
79. 

80. 
81. 
89. 

83. 
84. 

86. 

86. 
87. 


Appointment  in  certain  cases  of  voluntary  liquida- 
tors to  office  of  official  liquidators. 

Dispositions  after  the-conunencement  of  the  wind- 
ing up  avoided. 

The  books  of  the  company  to  be  evidence. 

As  to  disposal  of  books,  accounts,  and  documents) 
of  the  company. 

Inspection  of  books. 

Power  of  assignee  to  sue. 

Debt*  of  all  descriptions  to  be  proved. 

General  scheme  of  liquidation  may  be  sanctioned* 

Power  to  compromise. 

Power  for  liquidator*  to  accept  shares,  frc,  as  a 
consideration  for  sale  of  property  of  company. 

Mode  of  determining  price. 

Certain  attachments,  sequestrations,  and  executions 
to  be  void. 

Fraudulent  preference. 

Power  of  court  to  assess  damages  against  delin- 
quent director*  and  officer*. 

Penalty  on  falsification  of  books. 

Prosecution  of  delinquent  directors  in  the  case  of 
winding  up  by  court. 

Prosecution  of  delinquent  directors,  f€.9  in  case 
of  voluntary  winding  up. 

Penalty  of  perjury. 

Power  of  Lord  Chancellor  of  Great  Britain  to 
maht  rules. 

Power  of  Court  of  Session  in  Scotland  to  make 
rule*. 

Power  to  make  rule*  in  stannaries  court. 

Power  of  Lord  Chancellor  of  Ireland  to  make  rules. 

Constitution  of  registration  office. 

Definition  of  Joint  Stock  Companies  Acts. 

Application  of  act  to  companies  formed  under 
Joint  Stock  Companies  Acts. 

Application  of  act  to  companies  registered  under 
Joint  Stock  Companies  Act. 

Mode  of  transferring  shares. 

Regulations  as  to  registration  of  existing    com-. 

Companies  capable  of  being  registered. 
Definition  of  joint  stock  company. 
Proviso  as  to  banking  company. 
Requisitions  for  registration  by  companies. 
Requisitions  for  registration  by  existing  cowspany 

not  being  a  joint  stock  company. 
Power  for  existing  company  to  register  amount  of 

stock  instead  of  shares. 
Authentication  of  statements  of  existing  companies. 
Registrar  may  require  evidence  as  to  nature  of 


188.  On  registration  of  banking  company  with  limited 

liability  notice  to  be  given  to  customers. 

189.  Exemption  of  certain  companies  from  payment  of 


90. 
91. 
93. 
93. 
94. 

95. 
96. 
97. 
98. 
99. 
900. 


901. 
902. 
203. 
204. 
206. 
206. 
207. 
206. 


to  company  to  change  name. 
Certificate  of  registration  of  existing  companies. 
Certificate  to  be  evidence  of  compliance  with  act. 
Transfer  of  property  to  company. 
Registration  under  this  act  not  to  affect  obligations 

incurred  previously. 
Continuation  of  existing  actions  and  suits. 
Effect  of  registration  under  act. 
Power  of  court  to  restrain  further  proceedings. 
Order  for  winding  up  company. 
Winding  up  of  unregistered  companies. 
Who  to  be  deemed  a  contributory  in  the  event  ©/ 

company  being  wound  up. 
Power  of  court  to  restrain  further  proceedings. 
Effect  of  order  for  winding  up  company. 
Provision  in  case  of  unregistered  company. 
Provision*  in  this  part  of  act  cumulative. 
Repeal  of  acts. 
Saving  clause  as  to  repeal. 
Saving  of  existing  proceeding*  for  winding  up. 
Saving  of  conveyance  deed*. 
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809.  Compulsory  registration  of  certain  companies 

210.  Penalty  on  company  not  registering.     21  Vict.  c. 

14,  s.  28. 

211.  Temporary  power  fir  companiee  to  change  regie* 

tered  office. 
11 2.  Restrictions  on  issue  of  certificate. 

Existing  companies  to  have  the  power e  of  suing 

and  being  sued. 
Power  to  firm  banking  partnerships  of  ten  per- 


*  Whereas  It  ifl  expedient  that  the  laws  relating  to  the 
incorporation,  regulation,  and  winding-up  of  trading  Com- 
panies and  other  associations  should  be  consolidated  and 
amended  .*  Be  it  therefore  enacted  by  the  Queen's  moat 
excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  pre- 
sent parliament  assembled,  <  and  by  the  authority  of  the 
same,  as  follows: 

Preliminary. 
1  •  This  act  may  be  cited  for  all  purposes  as  "  The 
Companies  Act,  1862." 

2.  This  act,  with  the  exception  of  such  temporary  en- 
actment as  is  hereinafter  declared  to  come  into  operation 
immediately,  shall  not  come  into  operation  until  the  se- 
cond day  of  November,  one  thousand  eight  hundred  and 
sixty-two,  and  the  time  at  which  it  so  comes  into  opera- 
tion is  hereinafter  referred  to  as  the  commencement  of 
this  act. 

&  For  the  purposes  of  this  act  a  company  that  carries 
on  the  business  of  insurance  in  common  with  any  other 
business  or  businesses  shall  be  deemed  to  be  an  insurance 
company. 

4.  No  company,  association,  or  partnership  consisting  of 
more  than  ten  persons  shall  be  formed,  after  the  commence- 
ment of  this  act,  for  the  purposes  of  carrying  on  the  busi- 
ness of  banking,  unless  it  is  registered  ss  a  company  under 
this  act,  or  is  formed  in  pursuance  of  some  other  act  of 
Parliament,  or  of  letters  patent ;  and  no  company,  associa- 
tion, or  partnership  consisting  of  more  than  twenty  persons 
shall  be  formed,  after  the  commencement  of  this  act,  for 
the  purpose  of  carrying  on  any  other  business  that  has  for 
its  object  the  acquisition  of  gain  by  the  company,  associa- 
tion, or  partnership,  or  by  the  individual  members  thereof, 
unless  it  is  registered  as  a  company  under  this  act,  or  is 
formed  in  pursuance  of  some  other  act  of  Parliament,  or 
of  letters  patent,  or  is  a  company  engaged  in  working 
nines  within  and  subject  to  the  jurisdiction  of  the  stan- 
Danes. 

6.  This  act  is  divided  into  nine  parts,  relating  to  the 
following  subject  matters  :— 

The  first  part—to  the  constitution  and  incorporation  of 

companies  and  associations  under  this  act. 
The  second  part — to  the  distribution  of  the  capital  and 
liability  of  members  of  companies  and  associations 
under  this  act. 
The  third  part — to  the  management  and  administration 

of  companies  and  associations  under  this  act 
The  fourth  part— to  the  winding-up  of  companies  and 

associations  under  this  act. 
The  fifth  part — to  the  registration  office. 
The  sixth  part — to  application  of  this  sot  to  companies 

registered  under  the  Joint  Stock  Companies  Acts. 
The  seventh  part — to  companies  authorised  to  register 

under  this  act. 
The  eighth  part— to  application  of  this  act  to  unregis- 
tered companies. 
The  ninth  part — to  repeal  of  acts,  and  temporary  pro- 
visions. 

PART  I. 

cohstxtutiov  amd  iscobpobatiow  ot  companies  amd 
Associations  ubdbb  this  Act. 

Memorandum  of  Association. 
6.  Any  seven  or  more  persons  associated  for  any  lawful 
purpose  may,  by  subscribing  their  names  to  a  memorandum 
of  association,  and  otherwise  complying  with  the  requisi- 


tions of  this  act  in  respect  of  registration,  form  an  incor- 
porated company,  with  or  without  limited  liability. 

7.  The  liability  of  the  members  of  a  company  formed 
under  this  act  may,  according  to  the  memorandum  of  asso- 
ciation, be  limited  either  to  the  amount,  if  any,  unpaid  on 
the  shares  respectively  held  by  them,  or  to  such  amount  as 
the  members  may  respectively  undertake  by  the  memoran- 
dum of  association  to  contribute  to  the  assets  of  the  com- 
pany in  the  event  of  its  being  wound  up. 

8.  Where  a  company  is  formed  on  the  principle  of  having 
the  liability  of  its  members  limited  to  the  amount  unpaid  on 
their  shares,  hereinafter  referred  to  as  a  company  limited 
by  shares,  the  memorandum  of  association  shall  contain  the 
following  things  ;  that  is  to  say, 

( 1 .)  The  name  of  the  proposed  company,  with  the  addition 
of  the  word  *'  limited  "  as  the  last  word  in  such 
name. 

(2  )  The  part  of  the  United  Kingdom,  whether  England, 
Scotland,  or  Ireland,  in  which  the  registered  office 
of  the  company  is  proposed  to.be  situate. 

(8.)  The  objects  for  which  the  proposed  company  is  to 
be  established. 

(4.)  A  declaration  that  the  liability  of  the  members  is 
limited. 

(5.)  The  amount  of  capital  with  which  the  company  pro- 
poses to  be  registered  divided  into  shares  of  a 
certain  fixed  amount, 
ject  to  the  following  regulations : 

(1.)  That  no  subscriber  shall  take  less  than  one  share. 

(2.)  That  each  subscriber  of  the  memorandum  of  asso- 
ciation shall  write  opposite  to  his  name  the  num- 
ber of  shares  he  takes. 

9.  Where  a  company  is  formed  on  the  principle  of  having 
the  liability  of  its  members  limited  to  such  amount  as  the 
members  respectively  undertake  to  contribute  to  the  assets 
of  the  company  in  the  event  of  the  same  being  wound  up, 
hereinafter  referred  to  as  a  company  limited  by  guarantee, 
the  memorandum  of  association  shallcontain  the  following 
things,  that  is  to  say :— 

(1.)  The  name  of  the  proposed  company,  with  the  addi- 
tion of  the  word  •*  limited  N  as  the  last  word  in 
such  name. 

(2.)  The  part  of  the  United  Kingdom,  whether  England, 
Scotland,  or  Ireland,  in  which  the  registered 
office  of  the  company  is  proposed  to  be  situate. 

(3.)  The  objects  for  which  the  proposed  company  is  to 
be  established. 

(4.)  A  declaration  that  each  member  undertakes  to  eon- 
tribute  to  the  assets  of  the  company,  in  the  event 
of  the  same  being  wound  up,  during  the  time  that 
he  is  a  member,  or  within  one  year  afterwards, 
for  payment  of  the  debts  and  liabilities  of  the 
company  contracted  before  the  time  at  which  he 
ceases  to  be  a  member,  and  of  the  costs,  charges, 
and  expenses  of  winding  up  the  company,  and  for 
the  adjustment  of  the  rights  of  the  contributories 
amongst  themselves,  such  amount  ss  may  be  re- 
quired, not  exceeding  a  specified  amount. 

10.  Where  a  company  is  formed  on  the  principle  of 
having  no  limit  placed  on  the  liability  of  its  members,  here- 
inafter referred  to  as  an  unlimited  oompany,  the  memoran- 
dum of  association  shall  contain  the  following  things,  that 
is  to  say, 

(I.)  The  name  of  the  proposed  company. 

(2.)  The    part    of    the    United    Kingdom,     whether 

England,   Scotland,  or  Ireland,   in  whioh   the 

registered  office  of  the  company  is  proposed  to 

be  situate. 
(3.)  The  objects  for  which  the  proposed  oompany  is  to 

be  established. 

1 1.  The  memorandum  of  association  shall  bear  the  same 
stamp  as  if  it  were  a  deed,  and  shall  be  signed  by  each 
subscriber  in  the  presence  of,  and  be  attested  by,  one  wit- 
ness at  the  least,  and  that  attestation  shall  be  a  sufficient 
attestation  in  Scotland  as  well  as  in  England  and  Ireland  i 
it  shall,  when  registered,  bind  the  oompany  and  the  mem- 
bers thereof  to  the  same  extent  as  if  each  member  had 
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subscribed  Us  name  and  affixed  his  seal  thereto,  and  there 
were  in  the  memorandum  contained*  on  the  part  of  him- 
self, his  heirs,  executors,  and  administrators,  a  covenant 
to  observe  all  the  conditions  of  such  memorandum,  subject 
to  the  provisions  of  this  act, 

IS.  Any  company  limited  by  shares  may  so  far  modify 
the-conditions  contained  in  its  memorandum  of  association, 
if  authorised  to  do  so  by  its  regulations  as  originally 
framed,  or  as  altered  by  special  resolution  in  manner 
herein-after  mentioned,  as  to  inorease  its  capital,  by  the 
Issue  of  new  shares  of  such  amount  as  it  thinks  expedient, 
or  to  consolidate  and  divide  its  capital  into  shares  of  larger 
amount  than  its  existing  shares,  or  to  convert  its  paid-up 
shares  into  stock,  but,  save  as  aforesaid,  and  save  as  is 
herein-after  provided  In  the  case  of  a  change  of  name,  no 
alteration  shall  be  made  by  any  compauy  in  the  conditions 
contained  in  its  memorandum  of  association. 

13.  Any  company  under  this  act,  with  the  sanction  of  a 
special  resolution  of  the  company  passed  in  manner  herein- 
after mentioned,  and  with  the  approval  of  the  Board  of 
Trade  testified  in  writing  under  the  hand  of  one  of  its  se- 
cretaries or  assistant  secretaries,  may  change  its  name, 
and  upon  such  change  being  made  the  registrar  shall  enter 
the  new  name  on  the  register  in  the  place  of  the  former 
name,  and  shall  issue  a  certificate  of  incorporation  altered 
to  meet  the  circumstances  of  the  case ;  but  no  such  altera- 
tion of  name  shall  affect  any  rights  or  obligations  of  the 
company,  or  render  defective  any  legal  proceedings  in- 
stituted or  to  be  instituted  by  or  against  the  company,  and 
any  legal  proceedings  may  be  continued  or  commenced 
against  the  company  by  its  new  name  that  might  have 
been  continued  or  commenced  against  the  company  by  its 
former  name. 

Article*  of  Association. 

14.  The  memorandum  of  association  may,  in  the  case  of 
a  company  limited  by  shares,  and  shall,  in  the  case  of  a 
company  limited  by  guarantee  or  unlimited,  be  accompanied, 
when  registered,  by  articles  of  association  signed  by  the 
subscribers  to  the  memorandum  of  association,  and  pre- 
scribing such  regulations  for  the  company  as  the  subscri- 
bers to  the  memorandum  of  association  deem  expedient. 
The  article  shall  be  expressed  in  separate  paragraphs, 
numbered  arithmetically :  they  may  adopt  all  or  any  of  the 
provisions  contained  in  the  table  marked  A.  in  the  flrtt 
schedule  hereto.  They  shall,  in  the  case  of  a  company 
whether  limited  by  gaurantee  or  unlimited,  that  has  a  cai  L 
tal  divided  into  shares,  state  the  amount  of  capital  with 
which  the  company  proposes  to  be  registered ;  and  in  the 
case  of  a  company,  whether  limited  by  guarantee  or  un- 
limited, that  has  not  a  ca;  ital  divided  into  shares,  state  the 
number  of  members  with  which  the  company  proposes  to 
be  registered,  for  the  purpose  of  enabling  the  registrar  to 
determine  the  fees  payable  on  registration.  In  a  company 
limited  by  guarantee  or  unlimited,  and  having  a  capital 
divided  into  shares,  each  subscriber  shall  take  one  share  at 
the  least,  and  shall  write  opposite  to  his  name  in  the  me- 
morandum of  association  the  number  of  shares  he  takes. 

15.  In  the  case  of  a  company  limited  by  shares,  if  the 
memorandum  of  association  is  not  accompanied  by  articles 
of  association,  or  in  so  far  as  the  articles  do  not  exclude 
or  modify  the  regulations  contained  in  the  table  marked  A. 
in  the  first  schedule  hereto,  the  last-mentioned  regulations 
shall,  so  far  as  the  same  are  applicable,  be  deemed  to  be 
the  regulations  of  the  company  in  the  same  manner  and  to 
the  same  extent  as  if  they  had  been  inserted  in  articles  of 
association,  and  the  articles  had  been  duly  registered. 

16.  The  articles  of  association  shall  be  printed,  they 
shall  bear  the  same  stamp  as  if  thej  were  contained  in  a 
deed,  and  shall  be  signed  by  each  subscriber  in  the  pre- 
sence of,  and  be  attested  by,  one  witness  at  the  least,  and 
such  attestation  shall  be  a  sufficient  attestation  in  Scotland 
as  welt  as  in  England  and  Ireland :  when  registered,  they 
shall  bind  the  company  and  the  members  thereof  to  the 
same  extent  as  if  each  member  had  subscribed  his  name 
and  affixed  his  seal  thereto,  and  there  were  in  such  ar- 
ticles contained  a  covenant  on  the  part  of  himself,  his 


heirs,  executors,  and  administrators,  to  conform  to  all  the 
regulations  contained  in  such  articles,  subject  to  the  pro- 
visions of  this  act;  and  all  monies  payable  by  any  member 
to  the  company,  in  pursuance  of  the  conditions  and  regu- 
lations of  the  company,  or  any  of  such  conditions  or  re- 
gulations, shall  be  deemed  to  be  a  debt  due  from  such 
member  to  the  company,  and  in  England  and  Ireland  to  be 
in  the  nature  of  a  specialty  debt, 

General  Provision*. 

17.  The  memorandum  of  association  and  the  articles  of 
association,  if  any,  shall  be  delivered  to  the  registrar  of 
joint  stock  companies  herein-after  mentioned,  who  shall  re- 
tain and  register  the  same.  There  shall  be  paid  to  the 
registrar  by  a  company  having  a  capital  divided  into  shares, 
in  respect  of  the  several  matters  mentioned  in  the  table 
marked  B.  in  the  first  schedule  hereto,  the  several  fees 
therein  specified,  or  such  smaller  fees  as  the  Board  of 
Trade  may  from  time  to  time  direet ;  and  by  a  company 
not  having  a  capital  divided  into  shares,  in  respect  of  the 
several  matters  mentioned  in  the  table  marked  C  in  the 
first  schedule  hereto,  the  several  fees  therein  specified,  or 
such  smaller  fees  as  the  Board  of  Trade  may  from  time  to 
time  direct.  All  fees  paid  to  the  said  registrar  in  pur- 
suance of  this  act  shall  be  paid  into  the  receipt  of  her 
Majesty's  Exchequer,  and  be  carried  to  the  account  of  the 
Consolidated  Fund  of  the  United  Kingdom  of  Great 
Britain  and  Ireland. 

18.  Upon  the  registration  of  the  memorandum  of  asso- 
ciation, and  of  the  articles  of  association  In  cases  where 
articles  of  association  are  required  by  this  act  or  by  the 
desire  of  the  parties  to  be  registered,  the  registrar  shall 
certify  under  his  hand  that  the  company  is  incorporated, 
and  in  the  case  of  a  limited  company  that  the  company  is 
limited:  the  subscribers  of  the  memorandum  of  associa- 
tion, together  with  such  other  persons  as  may  from  time 
to  time  become  members  of  the  company,  shall  thereupon 
be  a  body  corporate  by  the  name  contained  in  the  memo- 
randum of  association,  capable  forthwith  of  exercising  all 
the  functions  of  an  incorporated  company,  and  having  per- 
petual succession  and  a  oommon  seal,  with  power  to  hold 
lands,  but  with  such  liability  on  the  part  of  the  members 
to  contribute  to  the  assets  of  the  company  in  the  event  of 
the  same  being  woundup  as  is  hereinafter  mentioned: 
a  certificate  of  the  incorporation  of  auy  company  given  by 
the  rogistrar  shall  be  conclusive  evidence  that  all  the  re- 
quisitions of  this  act  in  respect  of  registration  have  been 
complied  with. 

19.  A  copy  of  the  memorandum  of  association,  having 
annexed  thereto  the  articles  of  association,  if  any,  shall  be 
forwarded  to  every  member,  at  his  request,  on  payment  of 
the  sum  of  one  shilling  or  such  less  sum  as  may  be  pre- 
scribed by  the  company  for  each  copy ;  and  if  any  com- 
pany makes  default  in  forwarding  a  copy  of  the  memoran- 
dum of  association  aud  articles  of  association,  if  any,  to  a 
member,  in  pursuance  of  this  section,  the  company  so 
making  default  shall  for  each  offence  incur  a  penalty  not 
exceeding  one  pound. 

20.  No  company  shall  be  registered  under  a  name  iden- 
tical with  that  by  which  a  subsisting  company  is  already 
registered,  or  so  nearly  resembling  the  same  as  to  be  cal- 
culated to  deceive,  except  in  a  case  where  such  subsisting 
company  is  in  the  course  of  being  dissolved  and  testifies 
its  consent  in  such  manner  as  the  registrar  require-  ;  and 
if  any  company,  through  inadf  ertence  or  otherwise,  is, 
without  such  consent  as  aforesaid,  registered  by  a  name 
identical  with  that  by  which  a  subsisting  company  is  re- 
gistered, or  so  nearly  resembling  the  same  as  to  be  calcu- 
lated to  deceive,  such  first-mentioned  company  may,  with 
the  sanction  of  the  registrar,  change  its  name,  and  upon 
such  change  being  made  the  registrar  shall  enter  the  new 
name  on  the  register  in  the  place  of  the  former  name,  and 
shall  issue  a  certificate  of  incorporation  altered  to  meet  t  ie 
circumstances  of  the  cade ;  but  no  such  alteration  of  name 
shall  affect  any  rights  or  obligations  of  the  company,  or 
render  defective  an;  legal  proceedings  instituted  or  to  be 
instituted  by  or  against  the  company,  and  any  legal  pro- 
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ceedings  may  be  continued  or  commenced  against  the  com- 
pany by  its  new  name  that  might  have  been  continued  or 
commenced  against  the  company  by  its  former  name. 

SI.  No  company  formed  for  the  purpose  of  promoting 
art,  science,  religion,  charity,  or  any  other  like  object,  not 
involtag  the  acquisition  of  gain  by  the  company  or  by  the 
individual  members  thereof,  shall,  without  the  sanction  of 
the  Board  of  Trade,  hold  more  than  two  acres  of  land ; 
but  the  Board  of  Trade  may,  by  licence  under  the  hand  of 
one  of  their  principal  secretaries  or  assistant  secretaries, 
empower  any  such  company  to  hold  lands  in  such  quantity 
and  subject  to  such  conditions  as  they  think  fit. 

PART  1L 
dlstbibutioh  op  capital  akd  liability  op  msm- 
bzks  op  compahixb  akd  associations  updeb  this 
Act. 

Distribution  of  Capital 

22.  The  shares  or  other  interest  of  any  member  in  a 
company  under  this  act  shall  be  personal  estate,  capable  of 
being  transferred  in  manner  provided  by  the  regulations  of 
the  company,  and  shall  not  be  of  the  nature  of  real  estate, 
and  each  share  shall,  in  the  case  of  a  company  having  a 
capital  divided  into  shares,  be  distinguished  by  its  appro- 
priate number. 

S3.  The  subscribers  of  the  memorandum  of  association 
of  any  company  under  this  act  shall  be  deemed  to  have 
agreed  to  become  members  of  the  company  whose  memo- 
randum they  have  subscribed,  and  upon  the  registration  of 
the  company  shall  be  entered  as  members  on  the  register 
of  members  herein-afler  mentioned :  and  every  other  per- 
son who  has  agreed  to  become  a  member  of  a  company 
under  this  act,  and  whose  name  is  entered  on  the  register 
of  members,  shall  be  deemed  to  be  a  member  of  the  com- 
pany. 

24.  Any  transfer  of  the  share  or  other  interest  of  a  de- 
ceased member  of  a  company  under  this  act,  made  by  his 
personal  representative,  shall,  notwithstanding  such  perso- 
nal representative  may  not  himself  be  a  member,  be  of  the 
tsame  validity  as  If  he  had  been  a  member  at  the  time  of 

the  execution  of  the  instrument  of  transfer. 

25.  Every  company  under  this  act  shall  cause  to  be 
kept  in  one  or  more  books  a  register  of  its  members,  and 
there  shall  be  entered  therein  the  following  particulars : 

(1.)  The  names  and  addresses,  and  the  occupations,  if 
any,  of  the  members  of  the  company,  with  the 
addition,  in  the  case  of  a  company  having  a  capi- 
tal divided  into  shares,  of  a  statement  of  the 
shares  held  by  each  member,  distinguishing  each 
share  by  its  number :  And  of  the  amount  paid  or 
agreed  to  be  considered  as  paid  on  the  shares  of 
each  members 
(S.)  The  date  at  which  the  name  of  any  person  was 

entered  in  the  register  as  a  member : 
(3.)  The  date  at  which  any  person  ceased  to  be  a 
member : 
And  any  company  acting  in  contravention  of  this  section 
shall  incur  a  penalty  not  exceeding  five  pounds  for  every 
day  during  which  its  default  in  complying  with  the  provi- 
sions of  this  section  continues,  and  every  director  or  ma- 
nager of  the  company  who  shall  knowingly  and  wilfully 
authorise  or  permit  such  contravention  shall  incur  the  like 
penalty. 

26.  Every  company  under  this  act,  and  having  a  capital 
divided  into  shares,  shall  make,  once  at  least  in  every 
year,  a  list  of  all  persons  who,  on  the  fourteenth  day  suc- 
ceeding the  day  on  which  the  ordinary  general  meeting,  or 
If  there  is  more  than  one  ordinary  meeting  in  each  year, 
the  first  of  such  ordinary  general  meetings  is  held,  are 
members  of  the  company ;  and  such  list  shall  state  the 
names,  addresses,  and  occupations  of  all  the  members 
therein  mentioned,  and  the  number  of  shares  held  by  each 
of  them,  and  shall  contain  a  summary  specifying  the  fol- 
lowing particulars : 

(1.)  The  amount  of  the  capital  of  the  company,  and  the 

number  of  shares  into  which  it  is  divided : 
(2.)  The  number  of  shares  taken  from  the  commence- 


ment of  the  company  up  to  the  date  of  the  sum- 
mary: 
(3.)  The  amount  of  calls  made  on  each  share : 
(4.S  The  total  amount  of  calls  received : 
(5.)  The  total  amount  of  calls  unpaid: 
(6.)  The  total  amount  of  shares  forfeited : 
(7.)  The  names,  addresses,  and  occupations  of  the  per 
sons  who  have  ceased  to  be  members  since  the 
last  list  was  made,  and  the  number  of  shares  held 
by  each  of  them. 
The  above  list  and  summary  shall  be  contained  in  a  sepa- 
rate part  of  the  register,  and  shall  be  completed  within 
seven  days  after  such  fourteenth  day  as  is  mentioned  in 
this  section,  and  a  copy  shall  forthwith  be  forwarded  to 
the  registrar  of  joint  stock  companies. 

27.  If  any  company  under  this  act,  and  having  a  capital 
divided  into  shares,  makes  default  in  complying  with  the 
provisions  of  this  act  with  respect  to  forwarding  such  list 
of  members  or  summary  as  is  hereinbefore  mentioned  to 
the  registrar,  such  company  shall  incur  a  penalty  not  ex- 
ceeding five  pounds  for  every  day  during  which  such  de- 
fault continues,  and  every  director  and  manager  of  the 
company  who  shall  knowingly  and  wilfully  authorise  or 
permit  such  default  shall  incur  the  like  penalty. 

28.  Every  company  under  this  act,  having  a  capital 
divided  into  shares,  that  has  consolidated  and  divided  its 
capital  into  shares  of  larger  amount  than  its  existing 
shares,  or  converted  any  portion  of  its  capital  into  stock, 
shall  give  notice  to  the  registrar  of  joint  stock  companies 
of  such  consolidation,  division,  or  conversion,  specifying 
the  shares  so  consolidated,  divided,  or  converted. 

S9.  Where  any  company  under  this  act,  and  having 
a  capital  divided  into  shares,  has  converted  any  portion  of 
its  capital  into  stock,  and  given  notice  of  such  conversion 
to  the  registrar,  all  the  provisions  of  this  act  which  are 
applicable  to  shares  only  shall  cease  as  to  so  much  of  the 
capital  as  is  converted  into  stocks  and  the  register  of 
members  hereby  required  to  be  kept  by  the  company,  and 
the  list  of  members  to  be  forwarded  to  the  register,  shall 
show  the  amount  of  stock  held  by  each  member  in  the  list 
instead  of  the  amount  of  shares  and  the  particulars  relating 
to  shares  hereinbefore  required. 

30.  No  notice  of  any  trust,  expressed,  implied,  or  con- 
structive, shall  be  entered  on  the  register,  or  be  receiv- 
able by  the  registrar,  in  the  case  of  companies  under  this 
act  and  registered  in  England  or  Ireland. 

31.  A  certificate,  under  the  common  seal  of  the  com. 
pany,  specifying  any  share  or  shares  or  stock  held  by  any 
member  of  a  company,  shall  be  primdjaeie  evidenoo  of  the 
title  of  the  member  to  the  share  or  shares  or  stock  therein 
specified. 

32.  The  register  of  members,  commencing  from  the 
date  of  the  registration  of  the  company,  shall  be  kept  at 
the  registered  office  of  the  company  hereinafter  mentioned ; 
Except  when  closed  as  hereinafter  mentioned,  it  shall  dur- 
ing business  hours,  but  subject  to  such  reasonable  restric- 
tions as  the  company  in  general  meeting  may  impose,  so 
that  aot  less  than  two  hours  in  each  day  be  appointed  tor 
inspection,  be  open  to  the  inspection  of  any  member  gratis, 
and  to  the  inspection  of  any  other  person  on  the  payment 
of  one  shilling,  or  such  less  sum  as  the  company  may  pre- 
scribe for  each  inspection;  and  every  such  member  or 
other  person  may  require  a  copy  of  such  register,  or  of 
any  part  thereof,  or  of  such  list  or  summary  of  members 
as  is  hereinbefore  mentioned,  on  payment  of  sixpence  for 
every  hundred  words  required  to  be  copied :  It'  such  in- 
spection or  copy  is  refused,  the  company  shall  incur  for 
each  refusal  a  penalty  not  exceeding  two  pounds,  and  a 
further  penalty  not  exceeding  two  pounds  for  every  day 
during  which  such  refusal  continues,  and  every  director 
and  manager  of  the  company  who  shall  knowingly  autho- 
rise or  permit  such  refusal  shall  incur  the  like  penalty ; 
and  in  addition  to  the  above  penalty,  as  respects  companies 
registered  in  England  and  Ireland,  acy  judge  sitting  in 
chambers,  or  the  vice-warden  of  the  stannaries,  in  the 
case  of  companies  subject  to  his  jurisdiction,  may  by  order 
compel  an  immediate  inspection  of  the  register. 


GO 
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$J.  Any  company  under  this  act  may,  upon  giving  no- 
tice by  advertisement  in  some  newspaper  circulating  in  the 
district  in  which  the  registered  office  of  the  company  is 
situated,  close  the  register  of  members  for  any  time  or 
times  not  exceeding  in  the  whole  thirty  days  in  each  year. 

34.  Where  a  company  has  a  capital  divided  into  shares, 
whether  such  shares  may  or  may  not  have  been  converted 
into  stock,  notice  of  any  iucrease  in  such  capital  beyond 
the  registered  capital,  and  where  a  company  has  not  a  ca- 
pital divided  into  shares,  notice  of  any  increase  in  the 
number  of  members  beyond  the  registered  number,  shall 
be  given  to  the  registrar  in  the  case  of  an  increase  of  ca- 
pital, within  fifteen  days  from  the  date  of  the  passing  of 
the  resolution  by  which  such  increase  has  been  authorised, 
and  in  the  case  of  an  increase  of  members  within  fifteen 
days  from  the  time  at  which  such  increase  of  members  has 
been  resolved  on  or  has  taken  place,  and  the  registrar 
shall  forthwith  record  the  amount  of  such  increase  of  ca- 
pital or  members :  If  such  notice  is  not  given  within  the 
period  aforesaid  the  company  in  default  shall  incur  a  pe- 
nalty not  exceeding  five  pounds  for  every  day  during 
which  such  neglect  to  give  notice  continues,  and  every  di- 
rector and  manager  of  the  company  who  shall  knowingly 
and  wilfully  authorise  or  permit  such  default  shall  incur 
the  like  penalty. 

35.  If  the  name  of  any  person  Is,  without  sufficient 
cause,  entered  in  or  omitted  from  the  register  of  members 
of  any  company  under  this  act,  or  if  default  is  made  or 
unnecessary  delay  takes  place  in  entering  on  the  register 
the  fact  of  any  person  having  ceased  to  be  a  member  of 
the  company,  the  person*  or  member  aggrieved,  or  any 
member  of  the  company,  or  the  company  itself,  may,  as 
respects  companies  registered  In  England  or  Ireland,  by 
motion  in  any  of  her  Majesty's  superior  courts  cf  law  or 
equity,  or  by  application  to  a  judge  sitting  in  chambers,  or 
to  the  vice-warden  of  the  stannaries  in  the  case  of  com  • 
panics  subject  to  his  jurisdiction,  and  as  respects  compa- 
nies registered  in  Scotland  by  summary  petition  to  the 
court  of  session,  or  in  such  other  manner  as  the  said  courts 
may  direct,  apply  for  an  order  of  the  court  that  the  regis- 
ter may  be  rectified ;  and  the  court  may  either  refuse  such 
application,  with  or  without  costs,  to  be  paid  by  the  appli- 
cant, or  it  may,  if  satisfied  of  the  justice  of  the  case, 
make  an  order  for  the  rectification  of  the  register,  and 
may  direct  the  company  to  pay  all  the  costs  of  such  mo- 
tion, application,  or  petition,  and  any  damages  the  party 
aggrieved  may  have  sustained:  The  court  may  in  aoy  pro- 
ceeding under  this  section  decide  on  any  question  relating 
to  the  title  of  any  person  who  is  a  party  to  such  proceed- 
ing to  have  his  name  entered  in  or  omitted  from  the  regis- 
ter, whether  such  question  arises  between  two  or  more 
members  or  alleged  members,  or  between  any  members  or 
alleged  members  and  the  company,  and  generally  the  court 
may  in  any  such  proceeding  decide  any  question  that  it 
may  be  necessary  or  expedient  to  decide  for  the  rectifica- 
tion of  the  register;  provided  that  the  court,  if  a  court  of 
common  law,  may  direct  an  issue  to  be  tried,  in  which  any 
question  of  law  may  be  raised,  and  a  writ  of  error  or 
appeal,  in  the  manner  directed  by  "  The  Common  Law 
Procedure  Act,  1854/'  shall  lie. 

36.  Whenever  aoy  order  has  been  made  rectifying  the 
register,  in  the  case  of  a  company  hereby  required  to  Bend 
a  list  of  its  members  to  the  registrar,  the  court  shall,  by 
its  order,  direct  that  due  notice  of  such  rectification  be 
given  to  the  registrar. 

37.  The  register  of  members  shall  be  primd  facie  evi- 
dence of  any  matters  by  this  act  directed  or  authorized  to 
be  inserted  therein. 

Liability  of  members. 

38.  In  the  event  of  a  company  formed  under  this  act 
being  wound  up,  every  present  and  past  member  of  sucb 
company  shall  be  liable  to  contribute  to  the  assets  of  the 
company  to  an  amount  sufficient  for  payment  of  the  dobts 
and  liabilities  of  the  company,  and  the  costs,  charges,  and 
expenses  of  the  winding  up,  and  for  the  payment  of  such 
sums  as  may  be  required  for  the  adjustment  of  the  rights 


of  the  contributories  amongst  themselves,  with  the  quali- 
fications following ;  (that  is  to  say,) 

(i.)  No  past  member  shall  be  liable  to  contribute  to  the 
assets  of  the  company  if  he  has  ceased  to  be  a 
member  for  a  period  of  one  year  or  upwards 
prior  to  the  commencement  of  the  winding  up: 

(2.)  No  past  member  shall  be  liable  to  contribute  in  re- 
spect of  any  debt  or  liability  of  the  compacy 
contracted  after  the  time  at  which  he  ceased  to 
be  a  member: 

(3.)  No  past  member  shall  be  liable  to  contribute  to  the 
assets  of  the  company  unless  it  appears  to  the 
court  that  the  existing  members  are  unable  to 
satisfy  the  contributions  required  to  be  made  by 
them  in  pursuance  of  this  act: 

(4.)  In  the  case  of  a  company  limited  by  shares,  no 
contribution  shall  be  required  from  any  member 
exceeding  the  amount,  if  any,  unpaid  on  the 
shares  in  respect  of  which  he  is  liable  aa  a  pre- 
sent or  past  member: 

(5.)  In  the  case  of  a  company  limited  by  guarantee,  no 
contribution  shall  be  required  from  any  member 
exceeding  the  amount  of  the  undertaking  entered 
into  on  his  behalf  by  the  memorandum  of  asso- 
ciation: 

(6.)  Nothing  in  this  act  contained  shall  invalidate  any 
provision  contained  in  any  policy  of  insurance  or 
other  contract  whereby  the  liability  of  Individual 
members  upon  any  such  policy  or  contract  is  re- 
stricted, or  whereby  the  funds  of  the  company 
are  alone  made  liable  in  respect  of  such  policy  or 
contract: 

(7.)  No  sum  due  to  any  member  of  a  company,  In  his 
character  of  a  member,  by  way  of  dividends,  pro- 
fits, or  otherwise,  shall  be  deemed  to  be  a  debt 
of  the  company  payable  to  such  member  in  a 
case  of  competition  between  himself  and  any 
other  creditor  not  being  a  member  of  the  com- 
pany ;  but  any  such  sum  may  be  taken  into  ac- 
count, for  the  purposes  of  the  final  adjustment 
of  the  rights  of  the  contributories  amongst  them- 
selves. 

PART  II L 

Manaoxmbut  avd   Admhustbatior  op  Companies 

awd  Associations  uudbb  this  Act. 

Provision*  for  protection  of  Creditors 

39.  Every  company  under  this  act  shall  have  a  registered 
office  to  which  all  communications  and  notices  may  be  ad- 
dressed: if  any  company  under  this  act  carries  on  business 
without  having  such  an  office,  It  shall  incur  a  penalty  not 
exceeding  five  pounds  for  every  day  during  which  business 
is  so  carried  on. 

40.  Notice  of  the  situation  of  such  registered  office,  and 
of  any  change  therein,  shall  be  given  to  the  registrar, 
and  recorded  by  him  :  until  such  notice  Is  given  the 
company  shall  not  be  deemed  to  have  complied  with  the 
provisions  of  this  act  with  respect  to  having  a  registered 
office. 

41.  Every  limited  company  under  this  act,  whether 
limited  by  shares  or  by  guarantee,  shall  paint  or  affix,  and 
shall  keep  painted  or  affixed,  its  name  on  the  outside  of 
every  office  or  place  in  which  the  business  of  the  com- 
pany is  carried  on,  in  a  conspicuous  position,  in  letters 
easily  legible,  and  shall  have  its  name  engraven  in  legible 
characters  on  its  seal,  and  shall  have  its  name  mentioned 
in  legible  characters  in  all  notices,  advertisements,  and 
other  official  publications  of  such  company,  and  in  all  bills 
of  exchange,  promissory  notes,  endorsements,  cheques, 
and  orders  for  money  or  goods  purporting  to  be  signed 
by  or  on  behalf  of  such  company,  and  in  all  bills  of 
parcels,  invoices,  receipts,  and  letters  of  credit  of  the 
company. 

42.  If  any  limited  company  under  this  act  does  not  paint 
or  affix,  and  keep  painted  or  affixed,  its  name  in  manner 
directed  by  this  act,  it  shall  be  liable  to  a  penalty  not  ex- 
ceeding five  pounds  for  not  so  painting  or  affixing  Its  name. 
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aid  for  every  day  during  which  such  name  is  not  so  kept  T  of  such  register  to  the  registrar  in  compliance  with  the 


painted  or  affixed,  and  every  director  aud  manager  of  the 
company  who  shall  knowingly  and  wilfully  authorise  or 
permit  such  default  shall  be  liable  to  the  like  penalty  ;  and 
if  any  director,  manager,  or  officer  of  such  company,  or 
any  person  on  its  behalf,  uses  or  authorises  the  use  of  any 
seal  purporting  to  be  a  seal  of  the  company  whereon  its 
name  is  not  so  engraven  as  aforesaid,  or  issues  or  autho- 
rises the  issue  of  any  notice,  advertisement,  or  other  offi- 
cial publication  of  such  company,  or  signs  or  authorises  to 
be  signed  on  behalf  of  such  company  any  bill  of  exchange, 
papmissory  note,  endorsement,  cheque,  order  for  money  or 
gtfbds,  or  issues  or  authorises  to  be  issued  any  bill  of 
parcels,  invoice,  receipt,  or  letter  of  credit  of  the  company, 
wherein  its  name  is  not  mentioned  in  manner  aforesaid, 
he  shall  be  liable  to  a  penalty  of  fifty  pounds,  and  shall 
further  be  personally  liable  to  the  holder  of  any  such  bill  of 
exchange,  promissory  note,  cheque,  or  order  for  money  or 
goods,  for  the  amount  thereof,  unless  the  same  is  duly  paid 
by  the  company. 

43.  Every  limited  company  under  this  act  shall  keep  a 
register  of  all  mortgages  and  charges  specifically  affecting 
property  of  the  company,  and  shall  enter  in  such  register 
in  respect  of  each  mortgage  or  charge  a  short  description 
of  the  property  mortgaged  or  charged,  the  amount  of 
charge  created,  and  the  names  of  the  mortgagees  or  per- 
sons entitled  to  such  charge :  if  any  property  of  the  com- 
pany la  mortgaged  or  charged  without  such  entry  as  afore- 
said being  made,  every  director,  manager,  or  other  officer 
of  the  company  who  knowingly  and  wilfully  authorises  or 
permits  the  omission  of  such  entry  shall  incur  a  penalty 
not  exceeding  fifty  pounds :  the  register  of  mortgages  re- 
quired by  this  section  shall  be  open  to  inspection  by  any 
creditor  or  member  of  the  company  at  all  reasonable  times  ; 
and  if  such  inspection  is  refused,  any  officer  of  the  com- 
pany refusing  the  same,  and  every  director  and  manager 
of  the  company  authorising  or  knowingly  and  wilfully  per- 
mitting such  refusal,  shall  incur  a  penalty  not  exceeding 
five  pounds,  and  a  further  penalty  not  exceeding  two 
pounds  for  every  day  during  which  such  refusal  continues ; 
and  in  addition  to  the  above  peualty,  as  respects  companies 
registered  in  England  and  Ireland,  any  judge  sitting  in 
cham  era,  or  the  vice- warden  of  the  stannaries  in  the  case 
of  companies  subject  to  his  jurisdiction,  may  by  order  com- 
pel an  immediate  inspection  of  the  register. 

44.  Every  limited  banking  company  and  every  insurance 
company,  and  deposit,  provident,  or  benefit  society  under 
this  act  shall,  before  it  commences  business,  and  also  on 
the  first  Monday  in  February  and  the  first  Monday  in 
Augtut  in  every  year  during  which  it  carries  on  business, 
make  a  statement  in  the  form  marked  D,  in  the  first 
schedule  hereto,  or  as  near  thereto  as  circumstances  will 
admit,  and  a  copy  of  such  statement  shall  be  put  up  in  a 
conspicuous  place  in  the  registered  office  of  the  company, 
and  in  every  branch  office  or  place  where  the  business  of 
the  company  is  carried  on,  and  if  default  is  made  in  com- 
pliance with  the  provisions  of  this  section  the  company 
shall  be  liable  to  a  penalty  not  exceeding  five  pounds  for 
every  day  during  which  such  default  continues,  and  every 
director  and  manager  of  the  company  who  shall  knowingly 
and  wilfully  authorise  or  permit  such  default  shall  incur 
the  like  penalty : 

Every  member  and  every  creditor  of  any  company  men- 
tioned in  this  section  shall  be  entitled  to  a  copy  of  the 
above-mentioned  statement  on  payment  of  a  sum  not  ex- 
ceeding sixpence. 

45.  Every  company  under  this  act,  and  not  having  a 
capital  divided  into  shares,  shall  keep  at  its  registered 
office  a  register  containing  the  names  aud  addresses  and 
the  occupations  of  its  directors  or  managers,  and  shall 
send  to  the  registrar  of  joint  stock  companies  a  copy  of 
such  register,  and  shall  from  time  to  time  notify  to  the 
registrar  any  change  that  takes  place  in  such  directors  or 
managers. 

46.  If  any  company  under  this  act,  and  not  having  a 
capital  divided  into  shares,  makes  default  in  keeping  a 
register  of  its  directors  or  managers,  or  in  sending  a  copy 


foregoing  rule9,  or  in  notifying  to  the  registrar  any  change 
that  takes  place  in  such  directors  or  managers,  such  delin- 
quent company  shall  incur  a  penalty  not  exceeding  five 
pounds  for  every  day  during  which  such  default  continues, 
and  every  director  or  manager  of  the  company  who  shall 
knowingly  and  wilfully  authorise  or  permit  such  default 
shall  incur  the  like  penalty. 

47.  A  promissory  note  or  bill  of  exchange  shall  be 
deemed  to  have  been  made,  accepted,  or  endorsed  on  be- 
half of  any  company  under  this  act,  if  made,  accepted,  or 
endorsed  in  the  name  of  the  company  by  any  person  acting 
under  the  authority  of  the  company,  or  if  made,  accepted, 
or  endorsed  by  or  on  behalf  or  on  account  of  the  company, 
by  any  person  acting  under  the  authority  of  the  company. 

48.  If  any  company  under  this  act  carries  on  business 
when  the  number  of  its  members  is  less  than  seven  for  a 
period  of  six  months  after  the  number  has  been  so  reduced, 
every  person  who  is  a  member  of  such  company  during  the 
time  that  it  so  carries  on  business  after  such  period  of  six 
months,  and  is  cognizant  of  the  fact  that  it  is  so  carrying  on 
business  with  fewer  than  seven  members,  shall  be  severally 
liable  for  the  payment  of  the  whole  debts  of  the  company 
contracted  during  such  time,  and  may  be  sued  for  the 
same,  without  the  joinder  in  the  action  or  suit  of  any  other 
member. 

Provision*  for  protection  of  Member*. 

49.  A  general  meeting  of  every  company  under  this  act 
shall  be  held  once  at  the  least  in  every  year. 

50.  Subject  to  the  provisions  of  this  act,  and  to  the 
conditions  contained  in  the  memorandum  of  association, 
any  company  formed  under  this  act  may,  in  general  meet- 
ing, from  time  to  time,  by  passing  a  special  resolution  in 
manner  hereinafter  mentioned,  alter  all  or  any  of  the  regu- 
lations of  the  company  contained  in  the  articles  of  associa- 
tion or  in  the  table  marked  A,  in  the  first  schedule,  where 
such  table  is  applicable  to  the  company,  or  make  new 
regulations  to  the  exclusion  of  or  in  addition  to  all  or  any 
of  the  regulations  of  the  company ;  and  any  regulations 
so  made  by  tpeoial  resolution  shall  be  deemed  to  be 
regulations  of  the  company  of  the  same  validity  as  if 
they  had  been  originally  contained  in  the  articles  of 
association,  and  shall  be  subject  in  like  manner  to  be 
altered  or  modified  by  any  subsequent  special  resolution. 

61.  A  resolution  passed  by  a  company  under  this  act 
shall  be  deemed  to  be  special  whenever  a  resolution  has 
been  passed  by  a  majority  of  not  less  than  three-fourths 
of  such  members  of  the  company  for  the  time  being  en- 
titled, according  to  the  regulations  of  the  company,  to 
vote  as  may  be  present,  in  person  or  by  proxy  (in  cases 
where  by  the  regulations  of  the  company  proxies  are 
allowed),  at  any  general  meeting  of  which  notice  specify- 
ing the  intention  to  propose  such  resolution  has  been  duly 
given,  and  such  resolution  has  been  confirmed  by  a  majority 
of  such  members  for  the  time  being  entitled,  according  to 
the  regulations  of  the  company,  to  vote  as  may  be  present, 
in  person  or  by  proxy,  at  a  subsequent  general  meeting,  of 
which  notice  has  been  duly  given,  and  held  at  an  interval 
of  not  less  than  fourteen  days,  nor  more  than  one  mouth 
from  the  date  of  the  meeting  at  which  such  resolution  was 
first  passed .  at  any  meeting  mentioned  in  this  section, 
unless  a  poll  is  demanded  by  at  least  five  members,  a  de- 
claration of  the  chairman  that  the  resolution  has  been 
carried  shall  be  deemed  conclusive  evidence  of  the  fact, 
without  proof  of  the  number  or  proportion  of  the  votes 
recorded  in  favour  of  or  against  the  same  :  n<  tice  of  any 
meeting  shall,  for  the  purposes  of  this  section,  be  deemed 
to  be  duly  given,  and  the  meeting  to  be  duly  held,  when- 
ever such  notice  is  given  and  meeting  held  in  manner  pre- 
scribed by  the  regulations  of  the  company  :  in  computing 
the  majority  under  this  section,  when  a  poll  is  demanded, 
reference  shall  be  had  to  the  number  of  votes  to  which 
each  member  is  entitled  by  the  regulations  of  the  company. 

62.  In  default  of  any  regulations  as  to  voting  every 
member  shall  have  one  vote,  and  in  default  of  any  regula- 
tions as  to  summoning  general  meetings  a  meeting  shall 
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be  held  to  be  duly  summoned  of  which  seven  days'  notice 
in  writing  ha*  been  served  on  every  member  in  manner  in 
w  hich  notices  are  required  to  be  served  by  the  table  marked 
A,  in  the  first  schedule  hereto,  and  in  default  of  any  regu- 
lations as  to  the  persons  to  summon  meetings  five  members 
shall  be  competent  to  summon  the  same,  and  in  default  of 
any  regulations  as  to  who  is  to  be  chairman  of  such  meet- 
ing, it  shall  be  competent  for  any  person  elected  by  the 
members  preacut  to  preside. 

53.  A  copy  of  any  special  resolution  that  is  passed  by 
any  company  under  this  act  shall  be  printed  and  forwarded 
to  the  registrar  of  joint  stock  companies,  and  be  recorded 
by  him :  if  such  copy  is  not  so  forwarded  within  fifteen 
days  from  the  date  of  the  confirmation  of  the  resolution,  the 
company  shall  incur  a  penalty  not  exceeding  two  pounds 
for  every  day  after  the  expiration  of  such  fifteen  days  dur- 
ing which  such  copy  is  omitted  to  be  forwarded,  and  every 
director  and  manager  of  the  company  who  shall  knowingly 
and  wilfully  authorise  or  permit  such  default  shall  incur 
the  like  penalty. 

54.  Where  articles  of  association  have  been  registered, 
a  copy  of  every  special  resolution  for  the  time  being  in 
force  shall  be  annexed  to  or  embodied  in  every  copy  of  the 
articles  of  association  that  may  be  issued  after  the  passing 
of  such  resolution :  where  no  articles  of  association  have 
been  registered,  a  copy  of  any  special  resolution  shall  be 
forwarded  in  print  to  any  member  requesting  the  same  on 
payment  of  one  shilling,  or  snch  less  sum  as  the  company 
may  direct :  and  if  any  company  makes  default  in  comply- 
ing with  the  provisions  of  this  section  it  shall  incur  a 
penalty  not  exceeding  one  pound  for  each  copy  in  respect 
of  which  such  default  is  made ;  and  every  director  and 
manager  of  the  company  who  shall  knowingly  and  wil- 
fully authorise  or  permit  such  default  shall  incur  the  like 
penalty. 

55.  Any  company  under  this  act  may,  by  instrument  in 
writing  under  its  common  seal,  empower  any  person, 
either  generally  or  in  respect  of  any  specified  matters,  as 
its  attorney,  to  execute  deeds  on  its  behalf  in  any  place 
not  situate  in  the  United  Kingdom;  and  every  deed  signed 
by  such  attorney,  on  behalf  of  the  company,  and  under 
his  seal,  shall  be  binding  on  the  company,  and  have  the 
same  effect  as  if  it  were  under  the  common  seal  of  the 
company. 

56.  The  board  of  trade  may  appoint  one  or  more  com- 
petent inspectors  to  examine  into  the  affairs  of  any  com- 
pany under  this  act,  and  to  report  thereon,  In  such  a 
manner  as  the  board  may  direct,  upon  the  applications  fol- 
lowing ;  that  is  to  say, 

(1  )  In  the  case  of  a  banking  company  that  has  a  capi- 
tal divided  into  shares,  upon  the  application  of 
members  holding  not  less  than  one-  third  part  of 
the  whole  shares  of  tlje  company  for  the  time 
being  issued. 

(2.)  In  the  case  of  any  other  company  that  has  a  capital 
divided  into  shares,  upon  the  application  of  mem- 
bers holding  not  less  than  one-fifth  part  of  the 
whole  shares  of  the  company  for  the  time  being 
Issued. 

(3.)  In  the  case  of  any  company  not  having  a  capital 
divided  into  shares  upon  the  application  of  mem- 
bers being  in  number  not  less  than  one-fifth  of 
the  whole  number  of  persons  for  the  time  being 
*  entered  on  the  register  of  the  company  as 
members. 

57.  The  application  shall  be  supported  by  such  evidence 
as  the  board  of  trade  may  require  for  the  purpose  of  show- 
ing that  the  applicants  have  good  reason  for  requiring  such 
investigation  to  be  made,  and  that  they  are  not  actuated 
by  malicious  motives  in  instituting  the  same ;  the  board  of 
trade  may  also  require  the  applicants  to  give  security  for 
payment  of  the  costs  of  the  inquiry  before  appointing  any 
inspector  or  inspectors. 

68.  It  shall  be  the  duty  of  all  officers  and  agents  of  the 
company  to  produce  for  the  examination  of  the  inspectors 
all  books  and  documents  in  their  custody  or  (.ower :  any 
inspector  may  examine  upon  oath  the  officers  and  agents  of 


the  company  in  relation  to  its  business,  and  may  administer 
such  oath  accordingly  :  if  any  officer  or  agetit  refuses  to 
produce  any  book  or  document  hereby  directed  to  be  pro- 
duced, or  to  answer  any  question  relating  to  the  affairs  of 
the  company,  he  shall  incur  a  penalty  not  exceeding  five 
pounds  in  respect  of  each  offence. 

59.  Upon  the  conclusion  of  the  examination  the  inspec- 
tors shall  report  their  opinion  to  the  board  of  trade :  such 
report  shall  be  written  or  printed,  as  the  board  of  trade 
directs  :  a  copy  shall  be  forwarded  by  the  board  of  trade 
to  the  registered  office  of  the  company,  and  a  farther  copy 
shall,  at  the  request  of  the  members  upon  whose  applica- 
tion the  inspection  was  made,  be  delivered  to  them  or  to  any 
one  or  more  of  them :  all  expenses  of  and  incidental  to  any 
such  examination  as  aforesaid  shall  be  defrayed  by  the 
members  upon  whose  application  the  inspectors  were  ap- 
pointed, unless  the  board  of  trade  shall  direct  the  same  to 
be  paid  out  of  the  assets  of  the  company,  which  it  is  hereby 
authorised  to  do. 

6*0.  Any  company  under  this  act  may  by  special  resolu- 
tion appoint  inspectors  for  the  purpose  of  examining  into 
the  affairs  of  the  company :  the  inspectors  so  appointed 
shall  have  the  same  powers  and  perform  the  same  dntiea 
as  inspectors  appointed  by  the  board  of  trade,  with  this 
exception,  that,  instead  of  making  their  report  to  the 
board  of  trade,  they  shall  make  the  same  in  such  manner 
and  to  such  persons  as  the  company  in  general  meeting 
directs ;  and  the  officers  and  agents  of  the  company  shall 
incur  the  same  penalties,  in  case  of  any  refusal  to  produce 
any  book  or  document  hereby  required  to  be  produced  to 
such  inspectors,  or  to  answer  any  question,  as  they  would 
have  incurred  if  such  inspector  had  been  appointed  by  the 
board  of  trade. 

61.  A  copy  of  the  report  of  any  inspectors  appointed 
under  this  act,  authenticated  by  the  seal  of  the  company 
into  whose  affairs  they  have  made  inspection,  shall  be  ad- 
missible in  any  legal  proceeding,  as  evidence  of  the  opinion 
of  the  inspectors  in  relation  to  any  matter  contained  in 
such  report 

Notice*. 

63.  Any  summons,  notice,  order,  or  other  document 
required  to  be  served  upon  the  com  pan  y  may  be  served 
by  leaving  the  same,  or  sending  it  through  the  post  in  a 
prepaid  letter  addressed  to  the  company,  at  their  registered 
office. 

68.  Any  document  to  be  served  by  post  on  the  company 
shall  be  posted  in  such  time  as  to  admit  of  its  being  de- 
livered in  the  due  course  of  delivery  within  the  period  (if 
any)  prescribed  for  the  service  thereof ;  and  in  proving 
service  of  such  document  it  shall  be  sufficient  to  prove  that 
such  document  was  properly  directed,  and  that  it  was  put 
as  a  prepaid  letter  into  the  post-office. 

64.  Any  summons,  notice,  order,  or  proceeding  requiring 
authentication  by  the  company  may  be  signed  by  any  direc- 
tor, secretary,  or  other  authorised  officer  of  the  company, 
and  need  not  be  under  the  common  seal  of  the  company, 
and  the  same  may  be  in  writing  or  in  print,  or  partly  in 
writing  and  partly  in  print. 

Legal  Proceeding*. 

65.  All  offences  under  this  act  made  punishable  by  any 
penalty  may  be  prosecuted  summarily  before  two  or  more 
justices,  as  to  England,  in  maimer  directed  by  an  act 
passed  in  the  session  holden  in  the  eleventh  and  twelfth 
years  of  the  reign  of  her  Majesty  Queen  Victoria.,  chapter 
forty-three,  intituled  An  Act  to  facilitate  the  performance 
of  the  duties  of  Justices  of  the  Peace  out  of  Sessions  within 
England  and  Wales  with  respect  to  summary  Convictions 
and  Orders,  or  any  act  amending  the  same ;  and  as  to 
Scotland,  before  two  or  more  justices  or  the  sheriff  of  the 
county,  in  manner  directed  by  the  act  passed  in  the  session 
of  Parliament  holden  in  the  seventeenth  and  eighteenth 
years  of  the  reign  of  her  Majesty  Queen  Victoria,  chapter 
one  hundred  and  four,  intituled  An  Act  to  amend  and  con* 
soiidate  the  Acts  relating  to  Merchant  Shipping,  or  any 
act  amending  the  same,  as  regards  offences  in  Scotland 
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against  that  act,  not  being  offences  by  that  act  described 
a*  Felonies  or  Misdemeanors;  and  as  to  Ireland,  in  man. 
ncr  directed  by  the  act  passed  in  the  session  hoiden  in  the 
fourteenth  and  fifteenth  years  of  the  reign  of  her  Majesty 
Queen  Victoria,  chapter  ninety-three,  intituled  An  Act  to 
consolidate  and  amend  the  Acti  regulating  the  proceedings 
of  Petty  Sessions  and  the  duties  of  Justices  of  the  Peace 
out  of  Quarter  Sessions  in  Ireland,  or  any  act  amending 
the  same. 

66.  The  justices  or  sheriff  imposing  any  penalty  under 
this  act  may  direct  the  whole  or  any  part  thereof  to  be 
applied  in  or  towards  payment  of  the  costs  of  the  proceed- 
ings, or  in  or  towards  the  rewarding  the  person  upon 
whose  information  or  at  whose  suit  such  penalty  has  been 
recovered;  and,  subject  to  such  direction,  all  penalties 
shall  be  paid  into  the  receipt  of  her  Majesty's  exchequer, 
in  such  manner  as  the  Treasury  may  direct,  and  shall  be 
carried  to  and  form  part  of  the  Consolidated  Fund  of  the 
United  Kingdom. 

67.  Erery  company  under  this  act  shall  cause  minutes 
of  all  resolutions  and  proceedings  of  general  meetings  of 
the  company,  and  of  the  directors  or  managers  of  the  com- 
pany in  cases  where  there  are  directors  or  managers,  to  be 
duly  entered  in  books  to  be  from  time  to  time  provided  for 
the  purpose ;  and  any  such  minute  as  aforesaid,  if  purport- 
ing to  be  signed  by  the  chairman  of  the  meeting  at  which 
such  resolutions  were  passed  or  proceedings  had,  or  by  the 
chairman  of  the  next  succeeding  meeting,  shall  be  received 
as  evidence  in  all  legal  proceedings ;  and  until  the  contrary 
is  proved,  every  general  meeting  of  the  company  or  meet- 
ing of  directors  or  managers  in  respect  of  the  proceedings 
of  which  minutes  have  been  so  made  shall  be  deemed  to 
have  been  duly  held  and  convened,  and  all  resolutions 
passed  thereat  or  proceedings  had,  to  have  been  duly 
passed  and  had,  and  all  appointments  of  directors,  ma- 
nagers, or  liquidators  shall  be  deemed  to  be  valid,  and 
all  acts  done  by  such  directors,  managers,  or  liquidators 
shall  be  valid,  notwithstanding  any  defect  that  may  after- 
wards be  discovered  iu  their  appointments  or  qualifications 

68.  In  the  case  of  companies  under  this  act,  and  en- 
gaged in  working  mines  within  and  subject  to  the  jurisdic- 
tion of  the  stannaries,  the  court  of  the  vice- warden  of  the 
stannaries  shall  have  and  exercise  the  like  jurisdiction  and 
powers,  as  well  on  the  common  law  as  on  the  equity  side 
thereof,  which  it  now  possesses  by  custom,  usage,  or 
statute  in  the  case  of  unincorporated  companies,  but  only  so 
far  as  such  jurisdiction  or  powers  are  consistent  with  the 
provisions  of  this  act  and  with  the  constitution  of  com- 
panies as  prescribed  or  required  by  this  act ;  and  for  the 
purpose  of  giving  fuller  effect  to  such  jurisdiction  in  all 
actions,  suits,  or  legal  proceedings  instituted  in  the  said 
court,  in  causes  or  matters  whereof  the  court  has  cogni- 
sance, all  process  issuing  out  of  the  same,  and  all  orders, 
rules,  demands,  notices,  warrants,  and  summonses  re- 
quired or  authorised  by  the  practice  of  the  court  to  be 
served  on  any  company,  whether  registered  or  not  regis- 
tered, or  any  member  or  contributory  thereof,  or  any 
officer,  agent,  director,  manager,  or  servant  thereof,  may 
he  served  in  any  part  of  England  without  any  special 
order  of  the  vice-warden  for  that  purpose,  or  by  men 
special  order  may  be  served  in  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  in  the  adjacent 
islands,  parcel  of  the  dominions  of  the  crown,  on  such 
terms  and  conditions  as  the  court  shall  think  fit ;  and  all 
decrees,  orders,  and  judgments  of  the  said  court  made  or 
I  ronounced  in  such  causes  or  matters  may  be  enforced  in 
toe  same  manner  in  which  decrees,  orders,  and  judgments 
of  the  court  may  now  by  law  be  enforced,  whether  within 
or  beyond  the  local  limits  of  the  stannaries ;  and  the  seal 
of  the  said  court,  and  .the  signature  of  the  registrar 
thereof,  shall  be  judicially  noticed  by  all  other  courts 
and  judges  in  England,  and  shall  require  no  other  proof 
than  the  production  thereof:  the  registrar  of  the  said 
court,  or  the  assistant-registrar,  in  making  B<de*  under  any 
decree  or  order  of  the  court  shall  be  entitled  to  the  same 
privilege  of  selling  by  auction  or  competition  without  a 
licence*  and  without  being  liable  to  duty,  at  a  judge  of  the 


Court  of  Chancery  is  entitled  to  in  pursuance  of  the  acts 
in  that  behalf. 

69.  Where  a  limited  company  is  plaintiff  or  pursuer  in 
any  action,  suit,  or  other  legal  proceeding,  any  jutlge  having 
jurisdiction  iu  the  matter  may.  if  it  appears  by  any  credible 
testimony  that  there  is  reason  to  believe  that  if  the  de- 
fendant be  successful  in  his  defence  the  assets  of  the  com- 
pany will  be  insufficient  to  pay  his  costs,  require  sufficient 
security  to  be  given  for  such  costs,  and  may  stay  all  pro- 
ceedings until  such  security  is  given. 

70.  In  any  action  or  suit  brought  by  the  company  against 
any  member  to  recover  any  call  or  other  monies  due  from 
such  member  in  his  character  of  member,  it  shall  not  be  ne- 
cessary to  set  forth  the  special  matter,  but  it  shall  be  suffi- 
cient to  allege  that  the  defendant  is  a  member  of  the  com- 
pany, and  is  indebted  to  the  company  in  respect  of  a  call 
made  or  other  monies  due,  whereby  an  action  or  suit  hath 
accrued  to  the  company. 

Alteration  of  forms, 

71.  The  forms  set  forth  in  the  second  schedule  hereto, 
or  forms  as  near  thereto  as  circumstances  admit,  shall  be 
used  in  all  matters  to  which  such  forms  refer ;  the  Board 
of  trade  may  from  time  to  time  make  such  alterations  in 
the  tables  and  forms  contained  in  the  first  schedule  hereto, 
so  that  it  does  not  increase  the  amount  of  fees  payable  to 
the  registrar  in  the  said  schedule  mentioned,  and  in  the 
forms  in  the  second  schedule,  or  make  such  additions  to 
the  last  mentioned  forms,  as  it  deems  requisite:  Any  such 
table  or  form,  when  altered,  shall  be  published  in  the  Lon- 
don Gazette,  and  upon  such  publication  being  made  such 
table  or  form  shall  have  the  same  force  as  if  it  were  in- 
cluded in  the  schedule  to  this  act,  but  no  alteration  made 
by  the  Board  of  Trade  in  the  table  marked  A.  contained 
in  the  first  schedule  shall  affect  any  company  registered 
prior  to  the  date  of  such  alteration,  or  repeal,  as  respects 
such  company,  any  portion  of  such  table. 

Arbitrations. 

72.  Any  company  under  this  act  may  from  time  to  time, 
by  writing  under  its  common  seal,  agree  to  refer  and. may 
refer  to  arbitration,  in  accordance  with  ••  The  Railway 
Companies  arbitration  Act,  1859/'  any  existing  or  future 
difference,  question,  or  other  matter  whatsoever  in  dispute 
between  itself  and  any  other  company  or  person,  and  the 
companies  parties  to  the  arbitration  may  delegate  to  the 
person  or  persons  to  whom  the  reference  is  made  power 
to  settle  any  terms  or  to  determine  any  matter  capable  of 
being  lawfully  settled  or  determined  by  the  companies 
themselves,  or  by  the  directors  or  other  managing  body  of 
such  companies. 

73.  All  the  provisions  of  "  The  Railway  Companies 
Arbitration  Act,  1859,"  shall  be  deemed  to  apply  to  arbi- 
trations between  companies  and  persons  in  pursuance  of 
this  act ;  and  in  the  construction  of  such  provisions  *•  the 
companies  "  shall  be  deemed  to  include  companies  autho- 
rised by  this  act  to  refer  disputes  to  arbitration. 

PART  IV. 
Winding  up  or  Companies  and  Associations 

UNDER    THIS    ACT. 

Preliminary. 

74.  The  term  "contributory  "  shall  mean  every  person 
liable  to  contribute  to  the  assets  of  a  company  under  this 
Act,  in  the  event  of  the  same  being  wound  up:  It  shall 
also,  in  all  proceedings  for  determining  the  persous  who 
are  to  be  deemed  contributories,  and  in  all  proceedings 
prior  to  the  final  determination  of  such  persons,  include 
any  person  alleged  to  be  a  contributory. 

75.  The  liability  of  any  person  to  contribute  to  the  as- 
sets of  a  company  under  this  act  in  the  event  of  the  same 
being  wound  up,  shall  bo  deemed  to  create  a  debt  (in  Eng- 
land and  Ireland  of  the  nature  of  a  specialty)  accruing 
due  from  such  person  at  the  time  when  his  liability  com- 
menced, but  payable  at  the  time  or  respective  times  when 
calls  are  made  as  hereinafter  mentioned  for  euforcing  such 
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liability ;  and  it  shall  be  lawful  in  the  case  of  the  bank- 
ruptcy of  any  contributory  to  prove  against  his  estate  the 
p!»t  mated  value  of  his  liability  to  future  calls,  as  well  as 
calls  already  made. 

76.  If  any  contributory  dies  either  before  or  after  he 
has  been  placed  on  the  list  of  contributor ies  hereinafter 
mentioned,  his  personal  representatives,  heirs,  and  devi- 
sees shall  be  liable  in  a  due  course  of  administration  to 
contribute  to  the  assets  of  the  company  in  discharge  of 
the  liability  of  such  deceased  contributory,  and  such  per- 
sonal representatives,  heirs,  and  devisees  shall  be  deemed 
to  be  contributories  accordingly. 

77.  If  any  contributory  becomes  bankrupt,  either  before 
or  after  he  has  been  placed  on  the  list  of  contributories, 
his  assignees  shall  be  deemed  to  represent  such  bankrupt 
for  all  the  purposes  of  the  winding  up,  and  shall  be  deemed 
to  be  contributories  accordingly,  and  may  be  called  upon 
to  admit  to  proof  against  the  estate  of  such  bankrupt,  or 
otherwise  to  allow  to  be  paid  out  of  his  assets  in  due 
course  of  law,  any  monies  due  from  such  bankrupt  in  re- 
spect of  his  liability  to  contribute  to  the  assets  of  the  com- 
pany being  wound  up  ;  and  for  the  purposes  of  this  section 
any  person  who  may  have  taken  the  benefit  of  any  act  for 
the  relief  of  insolvent  debtors  before  the  eleventh  day  of 
October,  one  thousand  eight  hundred  and  sixty. one,  shall 
be  deemed  to  have  become  bankrupt. 

78.  If  any  female  contributory  marries,  either  before 
or  after  she  has  been  placed  on  the  list  of  contributories, 
her  husband  shall  during  the  continuance  of  the  marriage 
be  liable  to  contribute  to  the  assets  of  the  company  the 
same  sum  as  she  would  have  been  liable  to  contribute  if 
she  had  not  married,  and  he  shall  be  deemed  to  be  a  con- 
tributory accordingly. 

Winding  up  by  court. 

79.  A  company  under  this  at  may  be  wound  up  by  the 
court  as  hereinafter  defined,  under  the  following  circum- 
stances: (that  is  to  say,) 

(1.)  Whenever  the  company  has  passed  a  special  reso- 
lution requiring  the  company  to  be  wound  up  by 
the  court: 

(2  )  Whenever  the  company  does  not  commence  its 
business  within  a  year  from  its  incorporation,  or 
suspends  its  business  for  the  space  of  a  whole 
year : 

(3.)  Whenever  the  members  are  reduced  in  number  to 
less  than  seven  : 

(4.)  Whenever  the  company  is  unable  to  pay  its  debts : 

(5.)  Whenever  the  court  is  of  opinion  that  it  is  just 
and  equitable  that  the  company  should  be  wound 
up: 

80.  A  company  under  this  act  shall  be  deemed  to  bo 

unable  to  pay  its  debts, 

(1.)  Whenever  a  creditor,  by  assignment  or  otherwise, 
to  whom  the  company  is  indebted,  at  law  or  in 
equity,  in  a  sum  exceeding  fifty  pounds  then  due, 
has  served  on  the  company,  by  leaving  the  same 
at  their  registered  office,  a  demand  under  his 
hand  requiring  the  company  to  pay  the  sum  so 
due,  and  the  company  has  for  the  space  of  three 
weeks  succeeding  the  service  of  such  demand 
neglected  to  pay  such  sum,  or  to  secure  or  com- 
pound for  the  same  to  the  reasonable  satisfaction 
of  the  creditor : 

(2  )  Whenever,  in  England  and  Ireland,  execution  or 
other  process  issued  on  a  judgment,  decree,  or 
order  obtained  in  any  court  in  favour  of  any  cre- 
ditor, at  law  or  in  equity,  in  any  proceeding  in- 
stituted by  such  creditor  against  the  company, 
is  returned  unsatisfied  in  whole  or  in  part : 

(3.)  Whenever,  in  Scotland,  the  induciae  of  a  charge 
for  payment  on  an  extract  decree,  or  an  extract 
registered  bond,  or  an  extract  registered  protest 
have  expired  without  payment  being  made: 

(4  )  Whenever  it  is  proved  to  the  satisfaction  of  the 
court  that  the  company  is  unable  to  pay  its  debts 

81.  The  expression  *'  the  court,"  as  used  in  this  part  of 


this  act,  shall  mean  the  following  authorities  ;  (that  is  to 
say,) 

In  the  case  of  a  company  engaged  in  working  any  mine 
within  and  subject  to  the  jurisdiction  of  the  stanna- 
ries,— the  court  of  the  vice-warden  of  the  stannaries, 
unless  the  vice-warden  certifies  that  in  his  opinion 
the  company  would  be  more  advantageously  wound 
up  in  the  High  Court  of  Chancery,  in  which  ease 
••  the  court"  shall  mean  the  High  Court  of  Chancery : 

In  the  case  of  a  company  registered  in  England  that  is 
not  engaged  in  working  any  each  jnine  as  aforesaid, 
— the  High  Court  of  Chancery : 

In  the  case  of  a  company  registered  in  Ireland,  the 
Court  of  Chancery  in  Ireland: 

In  all  cases  of  companies  registered  in  Scotland,  the 
Court  of  Session  in  either  division  thereof : 

Provided  that  where  the  Court  of  Chancery  in  England 
or  Ireland  makes  an  order  for  winding  up  a  company 
under  this  act.  it  may,  if  it  thinks  fit,  direct  all  subsequent 
proceedings  for  winding  up  the  Bame  to  be  had  in  the 
Court  of  Bankruptcy  having  jurisdiction  in  the  place  in 
which  the  registered  office  ef  the  company  is  situate ;  and 
thereupon  such  last-mentioned  Court  of  Bankruptcy  shall, 
for  the  purposes  of  winding  up  the  company,  be  deemed 
to  be  "  the  court "  within  the  meaning  of  the  act,  and 
shall  have  for  the  purposes  of  such  winding  up  all  the 
powers  of  the  High  Court  of  Chancery,  or  of  the  Court  of 
Chancery  in  Ireland,  as  the  case  may  require. 

82.  Auy  application  to  the  court  for  the  winding  up  of 
a  company  under  this  act  shall  be  by  petition  ;  it  may  be 
presented  by  the  company,  or  by  any  one  or  more  creditor 
or  creditors,  contributory  or  contributories  of  the  com- 
pany, or  by  all  or  any  of  the  above  parties,  together  or  se- 
parately, and  every  order  which  may  be  made  on  any  such 
petition  shall  operate  in  favour  of  all  the  creditors  and  all 
the  contributories  of  the  company  in  the  same  manner  as 
if  it  had  been  made  upon  the  joint  petition  of  a  creditor 
and  a  contributory. 

83.  Any  judge  of  the  High  Court  of  Chancery  may  do 
in  chambers  any  act  which  the  court  is  hereby  authorised 
to  do ;  and  the  vice-warden  of  the  staunaries  may  direct 
that  a  petition  for  winding  up  a  company  be  heard  by  him 
at  such  time  and  at  such  place  with.u  the  jurisdiction  of 
the  stannaries,  or  within  or  near  to  the  place  where  the 
registered  office  of  the  company  is  situated,  as  he  may 
deem  to  be  convenient  to  the  parties  concerned,  or  (with 
the  consent  of  the  parties  concerned)  at  any  place  in  Eng- 
land; and  all  orders  made  thereupon  shall  have  the  same 
force  and  effect  as  if  they  had  been  made  by  the  vice- war- 
den sitting  at  Truro  or  elsewhere  within  the  jurisdiction 
of  the  court,  and  all  parties  and  persons  summoned  to  at- 
tend at  the  hearing  of  any  such  petition  shall  be  compel- 
lable to  give  their  attendance  before  the  vice-warden  by 
like  process  and  in  like  manner  as  at  the  hearing  of  any 
cause  or  matter  at  the  usual  sitting  of  the  said  court ;  and 
the  registrar  of  the  court  may,  subject  to  exception  or  ap- 
peal to  the  vice- war  den  as  heretofore  used,  do  and  exer- 
cise such  and  the  like  acts  and  powers  in  the  matter  of 
winding  up  as  he  is  now  used  to  do  and  exercise  in  a  suit 
on  the  equity  side  of  the  said  court. 

84.  A  winding  up  of  a  company  by  the  court  shall 
be  deemed  to  commence  at  the  time  of  the  presentation  of 
the  petition  for  the  winding  up. 

85.  The  court  may,  at  any  time  after  the  presentation 
of  a  petition  for  winding  up  a  company  uuder  this  act,  and 
before  making  an  order  for  winding  up  the  company,  upon 
the  application  of  the  company,  or  of  any  creditor  or  con- 
tributory of  the  company,  restaain  further  proceedings  in 
any  action,  suit,  or  proceeding  against  the  company,  upon 
such  terms  as  the  court  thinks  fit)  the  court  may  also  at 
any  time  after  the  presentation  of  such  petition,  and  before 
the  first  appointment  of  liquidators,  appoint  provisionally 
an  official  liquidator  of  the  estate  and  effects  of  the  com- 
pany. 

86  Upon  hearing  the  petition  the  court  may  dismiss 
the  same  with  or  without  costs,  may  adjourn  the  hearing 
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conditionally  or  unconditionally,  and  may  make  any  interim 
order,  or  any  other  order  that  it  deems  just. 

67.  When  an  order  has  been  made  for  winding  up  a 
company  under  this  act  no  suit,  action,  or  other  proceed- 
ing shall  be  proceeded  with  or  commenced  against  the 
company  except  with  the  leave  of  the  court,  and  subject  to 
such  terms  as  the  court  may  impose. 

88.  When  an  order  has  been  made  for  winding  up  a 
company  under  this  act,  a  copy  of  such  order  shall  forth- 
with be  forwarded  by  the  company  to  the  registrar  of  joint 
stock  companies,  who  shall  make  a  minute  thereof  in  his 
books  relating  to  the  company. 

89.  The  court  may  at  auy  time  after  an  order  has  been 
made  for  winding  up  a  company,  upon  the  application  by 
motion  of  any  creditor  or  contributory  of  the  company, 
and  upon  proof  to  the  satisfaction  of  the  court  that  all  pro- 
ceedings in  relation  to  such  winding  up  ought  to  be  stayed, 
make  an  order  staying  the  same,  either  altogether  or  for  a 
limited  time,  on  Buch  terms  and  subject  to  such  conditions 
as  it  deems  fit. 

90.  When  an  order  has  been  made  for  winding  up  a 
company  limited  by  guarantee  and  having  a  capital  divided 
into  shares,  any  share  capital  that  may  not  have  been 
called  up  shall  be  deemed  to  be  assets  of  the  company,  and 
to  be  a  debt  (in  England  and  Ireland  of  the  nature  of  a 
specialty)  due  to  the  company  from  each  member  to  the  ex- 
tent of  auy  sums  that  may  be  unpaid  on  any  shares  held 
by  him,  and  payable  at  such  time  as  may  be  appointed  by 
the  court. 

91.  The  court  may.  as  to  all  matters  relating  to  the 
winding  up  have  regard  to  the  wishes  of  the  creditors  or 
couti  ibutories,  as  proved  to  it  by  any  sufficient  evidence, 
and  may.  if  it  thinks  it  expedient,  direct  meetings  of  the 
creditors  or  contributories  to  be  summoned,  held,  and  con- 
ducted .in  such  manuer  as  the  court  directs,  for  the  purpose 
of  ascertaining  their  wishes,  and  may  appoint  a  person  to 
act  as  chairman  of  any  such  meeting,  and  to  report  the  re- 
sult of  such  meeting  to  the  court  .*  In  the  case  of  credi- 
tors, regard  is  to  be  had  to  the  value  of  the  debts  due  to 
each  creditor,  and  in  the  case  of  contributories  to  the  num- 
ber of  votes  conferred  on  each  contributory  by  the  regula- 
tions of  the  company. 

Official  Liquidators. 

92.  For  the  purpose  of  conducting  the  proceedings  in 
winding  up  a  company,  and  assisting  the  court  therein, 
there  may  be  appointed  a  person  or  persons  to  be  called  an 
official  liquidator  or  official  liquidators ;  and  t.e  court  hav- 
ing jurisdiction  may  appoint  such  person  or  person,  either 
provisionally  or  otherwise,  as  it  thinks  fit,  to  the  office  of 
official  liquidator  or  official  liquidators  ;  in  all  cases  if  more 
persons  than  one  are  appointed  to  the  office  of  official  liqui- 
dator, the  court  shall  declare  whether  any  act  hereby  re- 
quired or  authorized  to  be  done  by  the  official  liquidator  is 
to  be  done  by  all  or  any  one  or  more  of  such  persons. 
The  court  may  also  determine  whether  any  and  what  secu- 
rity is  to  be  given  by  any  official  liquidator  on  his  appoint- 
ment ;  if  no  official  liquidator  is  appointed,  or  during  any 
vacancy  in  such  appointment,  all  the  property  of  the  com- 
pany shall  be  deemed  to  be  in  the  custody  of  the  court. 

93.  Any  official  liquidator  may  resign  or  be  removed  by 
the  court  on  due  cause  shown :  And  any  vacancy  in  the 
office  of  an  official  liquidator  appointed  by  the  court  shall 
be  filled  by  the  court:  There  t>hall  be  paid  to  the  official 
liquidator  such  salary  or  remuneration,  by  way  of  per-cen- 
tage  or  otherwise,  as  the  court  may  direct ;  and  if  more 
liquidators  than  oiie  are  appointed  such  remuneration  shall 
be  distributed  amongst  them  iu  such  proportion  as  the 
court  directs. 

94.  The  official  liquidator  or  liquidators  shall  be  de- 
scribed by  the  style  of  the  official  liquidator  or  official  liqui- 
dators of  the  particular  company  iu  resL  ect  of  which  he  is 
or  they  are  appointed,  and  not  by  his  or  their  individual 
name  or  names ;  he  or  they  shall  take  into  his  or  their 
custody,  or  under  his  or  their  control,  all  the  property, 
effects,  and  things  in  actions  to  which  the  company  is  or 
appears  to  be  entitled,  and  shall  perform  such  duties  in  re- 


ference to  the  winding  up  of  the  company  as  may  be  im- 
posed by  the  court. 

9b.  The  official  liquidator  shall  have  power,  with  the 
sanction  of  the  court,  to  do  the  following  things: 

To  bring  or  defend  any  action,  suit,  or  prosecution,  or 
other  legal  proceeding,  civil  or  criminal,  in  the  name 
and  on  behalf  of  the  company : 

To  carry  on  the  business  of  the  company,  so  far  as  may 
be  necessary  for  the  beneficial  winding  up  of  the  ssme : 

To  stll  the  real  and  personal  and  heritable  and  moveable 
property,  effects,  and  things  in  action  of  the  company 
by  i<ublic  auction  or  private  contract,  with  power  to 
transfer  the  whole  thereof  to  any  person  or  company, 
or  to  sell  the  same  in  parcels : 

To  do  all  acts  and  to  execute,  in  the  name  and  on  be- 
half of  the  company,  all  deeds,  receipts,  and  other 
documents,  aud  for  that  purpose  to  use,  when  neces- 
sary, the  company's  seal : 

To  prove,  rank,  claim,  and  draw  a  dividend  in  the  mat- 
ter of  the  bankruptcy  or  insolvency  or  sequestration 
of  any  contributory,  for  any  balance  against  the  estate 
of  such  contributory,  and  to  take  and  receive  divi- 
dends in  respect  of  such  balance,  in  the  matter  of 
bankruptcy  or  insolvency  or  sequestration,  as  a  sepa- 
rate debt  due  from  such  bankrupt  or  insolvent,  and 
rateably  with  the  other  separate  creditors  : 

To  draw,  accept,  make,  and  endorse  any  bill  of  exchange 
or  promissory  note  in  the  name  and  on  behalf  of  the 
company,  also  to  raise  upon  the  security  of  the  assets 
of  the  company  from  time  to  time  any  requisite  sum 
or  sums  of  money  :  and  the  drawing,  accepting,  mak- 
ing, or  endorsing  of  every  such  bill  of  exchange  or 
promissory  note  as  aforesaid  on  behalf  of  the  com 
pany  shall  have  the  same  effect  with  respect  to  the 
liability  of  such  company  as  if  such  bill  or  note  had 
been  drawu,  accepted,  made,  or  endorsed  by  or  on 
behalf  of  such  company  in  the  course  of  carrying  on 
the  business  thereof: 

To  take  out  if  necessary,  in  his  official  name,  letters  of 
administration  to  any  deceased  contributory,  and  to 
do  in  his  official  name  any  other  act  that  may  be  ne- 
cessary for  obtaining  payment  of  any  mouies  due 
from  a  contributory  or  from  his  estate  and  which  act 
cannot  be  conveniently  done  in  the  name  of  the  com- 
pany ;  and  in  all  cases  where  be  takes  out  letters  of 
administration,  or  otherwise  use  his  official  name  for 
obtaining  payment  of  any  monies  due  from  a  contri- 
butory, such  monies  shall  for  the  purpose  of  enabling 
him  to  take  out  such  letters  or  recover  such  mouies, 
be  deemed  to  be  due  to  the  official  liquidator  himself: 

To  do  and  execute  all  such  other  things  as  may  be  ne- 
cessary for  winding  up  the  affairs  of  the  company  and 
distributing  its  assets. 

96.  The  court  may  provide  by  any  order  that  the  official 
liquidator  may  exercise  any  of  the  above  powers  without 
the  sanction  or  intervention  of  the  court,  aud  where  an 
official  liquidator  is  provisionally  appointed  may  limit  and 
restrict  his  powers  by  the  order  appointing  him. 

97.  The  official  liquidator  may,  with  the  sanction  of  the 
court,  appoint  a  solicitor  or  law  agent  to  assist  him  in  the 
performance  of  his  duties. 

Ordinary  Powers  of  Court. 

98.  As  soon  as  may  be  aft«r  making  an  order  for  wind- 
ing up  the  company,  the  court  shall  settle  a  list  of  contri- 
butories, with  power  to  rectify  the  register  of  members  in 
all  cases  where  such  rectification  is  required  in  pursuance 
of  this  act,  and  shall  cause  the  assets  of  the  company  to  be 
collected,  and  ap.lied  in  discharge  of  its  liabilities 

99.  In  settling  the  list  of  contributories  the  court  shall 
distinguish  between  persons  who  are  contributories  in  their 
own  right  and  persons  who  are  contr  butories  as  being  re- 
presentatives of  or  being  liable  to  the  debts  of  others  ;  it 
shall  not  be  necessary,  where  the  persooal  representative 
of  any  deceased  contributory  is  placed  on  the  list,  to  add 
the  heirs  or  devisees  of  such  contributory,  nevertheless 
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such  heirs  or  devisee*  may  be  added  as  and  when  the  court 
thinks  fit. 

100.  The  court  may,  at  any  time  after  making  an  order 
for  winding  up  a  company,  require  any  contributory  for 
the  time  being  settled  on  the  list  of  contributories,  trus- 
tee, receiver,  banker,  or  agent,  or  officer  of  the  company 
to  pay,  deliver,  convey,  surrender,  or  transfer  forthwith, 
.  or  within  such  time  as  the  court  directs,  to  or  into  the 
hands  of  the  official  liquidator,  any  sum  or  balance,  books, 
papers,  estate,  or  effects  which  happen  to  be  in  his  hands 
for  the  time  being,  and  to  which  the  company  is  primd 
facie  entitled. 

lul.  The  court  may,  at  any  time  after  making  an  order 
for  winding  np  the  company,  make  an  order  on  any  contri- 
butory for  the  time  being  settled  on  the  list  of  contributor 
ries,  directing  payment  to  be  made,  in  manner  in  the  said 
order  mentioned,  of  any  monies  due  from  him  or  from  the 
estate  of  the  person  whom  he  represents  to  the  company, 
exclusive  of  any  monies  which  he  or  the  estate  of  the  per- 
son  whom  he  represents  may  be  liable  to  contribute  by 
virtue  of  any  call  made  or  to  be  made  by  the  court  in  pur- 
suance of  this  part  of  this  act ;  and  it  may,  in  making 
such  order  when  the  company  is  not  limited,  allow  to  such 
contributory  by  way  of  set-off  any  monies  due  to  him  or 
tie  estate  which  he  represents  from  the  company  on  any 
independent  dealing  or  contract  with  the  company,  but  not 
any  monies  due  to  h>m  as  a  member  of  the  company  in  re- 
spect of  any  dividend  or  profit. 

Provided  that  when  all  the  creditors  of  any  company 
whether  limited  or  unlimited  are  paid  in  full,  any  monies 
due  on  any  account  whatever  to  any  contributory  from 
the  company  may  be  allowed  to  him  by  way  of  set-off 
again 8 1  any  subsequent  call  or  calls. 

102.  The  court  may,  at  any  time  after  making  an  order 
for  winding  up  a  company,  and  either  before  or  after  it  has 
ascertained  the  sufficiency  of  the  assets  of  the  company, 
make  calls  on  and  order  payment  thereof  by  all  or  any  of 
the  contributories  for  the  time  being  settled  on  the  list  of 
contributors,  to  the  extent  of  their  liability,  for  payment 
of  all  or  any  sums  it  deems  necessary  to  satisfy  the  debts 
and  liabilities  of  the  company,  and  the  costs,  charges,  and 
expenses  of  winding  it  up,  and  for  the  adjustment  of  the 
rights  of  the  contributories  amongst  themselves,  ai:d  it 
may,  iu  making  a  call  take  into  consideration  the  proba- 
bility that  somo  of  the  contributories  upou  whom  the  same 
is  made  may  partly  or  wholly  fail  to  pay  their  respective 
portions  of  the  same. 

103.  The  court  may  order  any  contributory,  purchaser, 
or  other  person  from  whom  money  is  due  to  the  company 
to  pay  the  same  into  the  Bank  of  England  or  any  branch 
thereof  to  the  account  of  the  official  liquidator  instead  of 
to  the  official  liquidator,  and  such  order  may  be  enforced 
in  the  same  manner  as  if  it  had  directed  payment  to  the 
official  liquidator. 

1U4.  All  monies,  bills,  notes,  and  other  securities  "paid 
and  delivered  into  the  Bank  of  England  or  any  branch 
.  thereof  in  the  event  of  a  company  being  wound  up  by  the 
court,  shall  be  subject  to  such  order  and  regulation  for  the 
keeping  of  the  account  of  such  monies  and  other  effects, 
and  for  the  payment  aud  delivery  in,  or  investment  and 
payment  and  deliver}  out  of  the  same  as  the  oourt  may  di- 
rect. 

105.  If  any  person  made  a  contributory  as  personal  re- 
presentative of  a  deceased  contributory  makes  default  in 
paying  any  sum  ordered  to  be  paid  by  him,  proceedings 
may  be  taken  for  administering  the  personal  and  real 
estates  of  such  deceased  contributory,  or  either  of  such 
estates,  and  of  compelling  payment  thereout  of  the  monies 
due. 

106.  Any  order  made  by  the  court  in  pursuance  of  this 
act  upon  any  contributory  shall,  subject  to  the  provisions 
herein  contained  for  appealing  against  such  order,  be  con- 
clusive evidence  that  the  monies,  if  any,  thereby  appean.i^ 
.to  be  due  or  ordered  to  be  paid  are  due,  and  all  other  per- 
tinent matters  stated  in  such  order  are  to  be  taken  to  be 
truly  stated  as  against  all  persons,  and  in  all  proceedings 
whatsoever,   with    the   exception    of    proceedings    taken 


against  the  real  estate  of  any  deceased  contributory,  In 
which  case  such  order  shall  only  be  primd  facie  evidence 
for  the  purpose  of  charging  his  real  estate,  unless  his  heirs 
or  devisees  were  on  the  list  of  contributories  at  the  time 
of  the  order  being  made. 

107.  The  court  may  fix  a  certain  day  or  certain  days  on 
or  within  which  creditors  of  the  company  are  to  prove 
their  debts  or  claims,  or  to  be  excluded  from  the  benefit 
of  any  distribution  made  before  such  debts  are  proved. 

108.  If  in  the  course  of  proving  the  debts  and  claims  of 
creditors  in  the  court  of  the  vice- warden  of  the  stannaries 
any  debt  or  claim  is  disputed  by  the  official  liquidator  or 
by  any  creditor  or  contributory,  or  appears  to  the  court  to 
be  open  to  question,  the  court  shall  have  power,  subject 
to  appeal  as  hereinafter  provided,  to  adjudicate  upon  it, 
and  for  that  purpose  the  said  court  shall  have  and  exercise 
all  needful  powers  of  inquiry  touching  the  same  by  affidavit 
or  by  oral  examination  of  witnesses  01  of  parties,  whether 
voluntarily  offering  themselves  for  examination  or  aum- 

i  moned  to  attend  by  compulsory  process  of  the  court  or  to 

|  produce  documents  before  the  court ;  and  the  court  shall 
also  have  power,  incidentally,  to  decide  on  the  validity  and 

;  extent  of  any  lien  or  charge  claimed  by  a  .y  creditor  on 
any  property  of  the  company  in  respect  of  such  debt,  and 

1  to  make  declarations  of  right,  binding  on  all  persons  inte- 
rested ;  an  1  for  the  more  satisfactory  determination  of  any 
question  of  fact,  or  mixed  question  of  law  and  fact  arising 
on  such  inquiry,  the  vice-warden  shall  have  power,  if  he 
thinks  fit,  to  direct  and  settle  any  action  or  issue  to  be 
tried  either  on  the  common  law  side  of  his  court,  or  by  a 
common  or  special  jury,  before  the  justices  of  assize  in 
and  for  the  counties  of  Cornwall  or  Devon,  or  at  any  sit- 
ting of  one  of  the  superior  courts  in  London  or  Middlesex, 
which  action  or  issue  shall  accordingly  be  tried  in  doe 
course  of  law,  and  without  other  or  further  consent  of 
parties ;  and  the  finding  of  the  jury  in  such  action  or  issue 
shall  be  conclusive  of  the  facts  found,  unless  the  judge  who 
tried  it  makes  known  to  the  vice- warden  that  he  was  not 
satisfied  with  the  finding,  or  unless  it  appears  to  the  vice- 
warden  that,  in  consequence  of  miscarriage,  accident,  or 
the  subsequent  discovery  of  fresh  material  evidence,  such 
finding  ought  not  to  be  conclusive. 

U)9.  The  court  shall  adjust  the  rights  of  the  contribu- 
tories amongst  themselves,  and  distribute  any  surplus"  that 
may  remain  amongst  the  parties  entitled  thereto. 

1 10.  The  court  may,  in  the  event  of  the  assets  being 
insufficient  to  satisfy  the  liabilities,  make  an  order  as  to 
the  payment  out  of  the  estate  of  the  company  of  the  costs, 
charges,  and  expenses  incurred  in  winding  up  any  company 
in  such  order  of  priority  as  the  court  thinks  just. 

1 1 1  When  the  affairs  of  the  company  have  been  com- 
pletely wound  up,  the  court  shall  make  an  order  that  the 
company  be  dissolved  from  the  date  of  such  order,  and  the 
company  shall  be  dissolved  accordingly. 

1 12.  Any  order  bo  made  shall  be  reported  by  the  official 
liquidator  to  the  registrar,  who  shall  make  a  minute  ac  - 
cordingly  in  his  books  of  the  dissolution  of  such  company. 

113.  If  the  official  liquidator  makes  default  in  reporting 
to  the  registrar,  in  the  case  of  a  company  being  wound  np 
by  the  court,  the  order  that  the  company  be  dissolved,  he 
shall  be  liable  to  a  penalty  not  exceeding  five  pounds  for 
every  day  during  which  he  is  so  in  default. 

114.  Any  petition  for  winding  up  a  company  by  the 
court  under  this  act  shall  constitute  a  lis  peudens  within 
the  terms  of  the  act  passed  in  the  Dessiou  holdeu  in  the 
second  and  third  years  of  the  reign  of  her  present  Majesty, 
chapter  eleven,  and  intituled  An  Actjor  the  better  Pro- 
tection of  Purchasers  against  Judgments,  Crown  Debts, 
Lis  pendens,  and  Fiats  in  Bankruptcy,  prov.ded  the  same 
is  duly  registered  in  manner  required  by  such  act  concern- 
ing suits  in  equity. 

Extraordinary  Powers  of  Court. 

115.  The  court  may,  after  it  has  made  an  order  for 
winding  up  the  company,  summon  before  it  any  officer  of 
the  company  or  person  known  or  suspected  to  nave  iu  his 
possession  any  of  the  estate  or  effects  of  the  company,  or 
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Bupposed  to  be  indebted  to  the  company,  or  any  person 
whom  the  court  may  deem  capable  of  giving  information 
concerning  the  trade,  dealings,  estate,  or  effects  of  the 
company ;  and  the  court  may  require  any  such  officer  or 
person  to  produce  any  books,  papers,  deeds,  writings,  or 
other  documents  in  his  custody  or  power  relating  to  the 
company ;  and  if  any  person  so  summoned,  after  being 
tendered  a  reasonable  sum  for  his  expenses,  refuses  to 
come  before  the  court  at  the  time  appointed,  having  no 
lawful  impediment  (made  known  to  the  court  at  the  time 
of  its  sitting,  and  allowed  by  it),  the  court  may  cause  such 
person  to  be  apprehended,  and  brought  before  the  court 
for  examination  ;  nevertheless,  in  cases  where  any  person 
claims  any  lien  on  papers,  deeds,  or  writings  or  documents 
produced  by  him,  such  production  shall  be  without  pre- 
jad  ce  to  such  lien,  and  the  court  shall  have  jurisdiction 
in  the  winding  up  to  determine  all  questions  relating  to 
such  lien. 

1 16.  If,  after  an  order  for  winding  up  in  the  court 
of  the  vice -warden  of  the  stannaries,  it  appears  that  any 
person  claims  property  in,  or  any  lien,  legal  or  equitable, 
upon  any  of  the  machinery,  materials,  ores,  or  effects  on 
the  mine  or  on  premises  occupied  by  the  company  in  con* 
nection  with  the  mine,  or  to  which  the  company  was,  at 
the  time  of  the  order,  prima*  jacie  entitled,  it  shall  be  law- 
ful  for  the  vice-warden  or  the  registrar  to  adjudicate  upon 
such  claim  on  interpleader  in  the  manner  provided  by  sec- 
tion eleven  of  the  act  passed  in  the  eighteenth  year  of  the 
reign  of  her  present  Majesty,  chapter  thirty-two  j  and  any 
action  or  issue  directed  upon  such  interpleader  may,  if  the 
vice- warden  think  fit,  be  tried  in  his  court  or  at  the  assises 
or  the  sittings  in  London  or  Middlesex,  before  a  judge  of 
one  of  the  superior  courts,  in  the  manner  and  on  the  terms 
and  conditions  hereinbefore  provided  in  the  case  of  dis- 
puted debts  and  claims  of  creditors. 

1 17.  The  court  may  examine  upon  oath,  either  by  word 
of  mouth  or  upon  written  interrogatories,  any  person  ap- 
pearing or  brought  before  them  in  manner  aforesaid  con- 
cerning the  affairs,  dealings,  estate,  or  effects  of  the  com. 
pany,  and  may  reduce  into  writing  the  answers  of  every 
such  person,  and  require  him  to  subscribe  the  .same. 

118.  The  court  may,  at  any  time  before  or  after  it  has 
made  an  order  for  winding  up  a  company,  upon  proof 
being  given  that  there  is  probable  cause  for  believing  that 
any  contributory  to  such  company  is  about  to  quit  the 
United  Kingdom,  or  otherwise  abscond,  or  to  remove  or 
conceal  any  of  his  goods  or  chattels,  for  the  purpose  of 
evading  payment  of  calls,  or  for  avoiding  examination  in 
respect  of  the  affairs  of  the  company,  cause  such  contribu- 
tory 1o  be  arrested,  and  his  books,  papers,  monies,  secu- 
rities for  monies,  goods,  and  chattels  to  be  seized,  and  him 
and  them  to  be  safely  kept  until  such  time  as  the  court 
may  order. 

119.  Any  powers  by  thi.-*  act  conferred  on  the  court 
shall  be  deemed  to  be  in  addition  to  and  not  in  restriction 
of  any  other  powers  subsisting,  either  at  law  or  in  equity, 
of  instituting  proceedings  against  any  contributory,  or  the 
estate  of  any  contributory,  or  against  any  debtor  of  the 
company  for  the  recovery  of  any  call  or  other  sums  due 
from  such  contributory  or  debtor,  or  his  estate,  aud  such 
proceedings  may  be  instituted  accordingly. 

Enforcement  of  and  Appeal  from  Order; 

120.  All  orders  made  by  the  Court  of  Chancey  in 
England  or  Ireland  under  this  act  may  be  enforced  in 
the  same  manner  in  which  order*  of  such  Court  of  Chan* 
eery  made  in  auy  suit  pending  therein  may  be  enforced, 
and  for  the  purposes  of  this  part  of  this  act  the  court  of 
the  vice- war deu  of  the  stannaries  shall,  in  addition  to  its 
ordinary  powers,  have  the  same  power  of  enforcing  any 
orders  made  by  it  as  the  Court  of  Chancery  in  England 
has  in  relation  to  matters  within  the  jurisdiction  of  such 
court,  and  for  the  last-mentioned  purposes  the  jurisdiction 
of  the  vice-warden  of  tt  e  stannaries  shall  be  deemed  to  be 
co-extensive  in  local  l'mits  with  the  jurisdiction  of  the 
Court  of  Chancery  in  England, 

121.  Where  an  order,  interlocutor,  or  decree  has  been 


made  in  Scotland  tor  winding  up  a  company  by  the  court, 
it  shall  be  competent  to  the  court  in  Scotland  during  ses- 
sion, and  to  the  lord  ordinary  on  the  bills  during  vacation, 
on  production  by  the  liquidators  of  a  list  certified  by  them 
of  the  names  of  the  contributcries  liable  in  payment  of  auy 
calls  which  they  may  wish  to  enforce,  and  of  the  amount 
due  by  each  contributory  respectively,  and  of  the  date 
when  the  same  became  due,  to  pronounce  forthwith  a  de- 
oree  against  such  contributories  for  payment  of  the  sums 
so  certified  to  be  due  by  each  of  them  respectively,  with 
interest  from  the  said  date  till  payment,  at  the  rate  of 
five  pounds  per  centum  ptr  annum,  in  the  same  way  and  to 
the  same  effect  as  if  they  had  severally  consented  to  regis- 
tration for  exeoution,  on  a  charge  of  six  days,  of  a  legal 
obligation  to  pay  such  calls  and  interest  ^  and  such  decree 
may  be  extracted  immediately,  and  no  suspension  thereof 
shall  be  competent,  except  on  caution  or  consignation, 
unless  with  special  leave  of  the  court  or  lord  ordinary. 

1 22  Any  order  made  by  the  court  in  England  for  or  in 
the  course  of  the  winding  up  of  a  company  under  this  act 
shall  be  enforced  In  Scotland  and  Ireland  in  the  courts 
that  would  respectively  have  had  jurisdiction  in  respect  of 
such  company  if  the  registered  office  of  the  company  had 
been  situate  in  Scotland  or  Ireland,  and  in  the  same  man- 
ner in  all  respects  as  if  such  order  had  been  made  by  the 
courts  that  are  hereby  required  to  enforce  the  same ;  and 
in  like  manner  orders,  interlocutors,  and  decrees  made  by 
the  court  in  Scotland  for  or  in  the  course  of  the  winding 
up  of  a  company  shall  be  enforced  in  England  and  Ireland, 
and  orders  made  by  the  court  in  Ireland  for  or  in  the 
course  of  winding  up  a  company  shall  be  enforced  in 
England  and  Scotland  by  the  courts  which  would  respec- 
tively have  had  jurisdiction  in  the  maiter  of  such  company 
if  the  registered  office  of  the  company  were  situate  in  the 
division  of  the  United  Kiigdom  where  the  order  is  re- 
quired to  be  enforced,  and  in  the  same  manner  iu  all  re- 
spects as  if  such  order  had  been  made  by  the  court  required 
to  enforce  the  same  in  the  case  of  a  company  within  its 
own  jurisdiction. 

123.  Where  any  order,  interlocutor,  or  decree  made  by 
one  court  is  required  to  be  enforced  by  another  court,  as 
hereinbefore  provided,  an  office  copy  of  the  order,  inter- 
locutor, or  decree  so  made  shall  be  produced  to  the  proper 
officer  of  the  court  required  to  enforce  the  same,  and  the 
production  of  such  office  copy  shall  be  sufficient  evidence 
of  such  order,  interlocutor,  or  decree  having  been  made, 
and  thereupon  such  last-mentioned  court  shall  take  such 
steps  in  the  matter  as  may  be  requisite,  for  enforcing  such 
order,  interlocutor,  or  decree,  in  the  same  manner  as  if  it 
were  the  order,  interlocutor,  or  decree  of  the  court  enforc- 
ing the  same. 

124.  Rehearings  of  and  appeals  from  any  order  or  de- 
cision made  or  given  in  the  matter  of  the  winding  up  of  a 
company  by  any  court  having  jurisdiction  under  this  act, 
may  be  bad  in  the  same  manner  and  subject  to  the  same 
conditions  in  and  subject  to  which  appeals  may  be  had 
from  any  order  or  decision  of  the  same  court _  in  cases 
within  its  ordinary  jurisdiction ;  subject  to  this  restriction, 
that  no  such  rehearing  or  appeal  shall  be  heard  unless 
notioe  of  the  same  is  given  within  three  weeks  after  any 
order  complained  of  has  been  made,  in  manner  in  which 
notices  of  appeal  are  ordinarily  given,  according  to  the 
practioe  of  the  court  appealed  from,  unless  such  time  is 
extended  by  the  court  of  appeal :  provided  that  it  shall-  be 
lawful  for  the  lord  warden  of  the  stannaries,  by  a  special 
or  general  order,  to  remit  at  once  any  appeal  allowed  and 
regularly  lodged  with  him  against  any  order  or  decision  of 
the  vice-warden  made  in  the  matter  of  a  winding  up  to  the 
Court  of  Appeal  in  Chancery,  which  court  shall  thereupon 
hear  and  determine  such  appeal,  and  have  power  to  require 
all  such  certificates  of  the  vice-warden,  records  of  proceed- 
ings below,  documents,  and  papers  as  the  lord  warden 
would  or  might  have  required  upon  the  hearing  of  feuch 
appeal,  and  to  exercise  all  other  the  jurisdiction  and  powers 
of  the  lord  warden  specified  in  the  Act  of  Parliament  passed 
in  the  eighteenth  year  of  the  reign  of  her  present  Majesty, 
chapter  thirty-two,  and  any  order  so  made  by  the  Court 
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of  Appeal  in  Chancery  shall  be  final,  without  any  further 
appeal 

125.  In  all  proceedings  under  this  part  of  this  act,  all 
courts,  judges,  and  persons  judicially  acting,  and  all  other 
officers,  judicial  or  ministerial,  of  any  court,  or  employed 
in  -enforcing  the  process  of  any  court,  shall  take  judicial 
notice  of  tho  signature  of  any  officer  of  the  Courts  of 
Chancery  or  Bankruptcy  in  England  or  in  Ireland,  or  of 
the  Court  of  Session  in  Scotland  or  of  the  registrar  of 
the  court  of  the  rice-warden  of  the  stannaries,  and  also  of 
the  official  seal  or  stamp  of  the  several  offices  of  the  courts 
of  Chancery  or  Bankruptcy  in  England  or  Ireland,  or  of 
the  Court  of  Session  in  Scotland,  or  of  the  court  of  the 
vice- warden  of  the  stannaries,  when  such  seal  or  stamp  is 
appended  to  or  Oppressed  on  any  document  made,  issued,  or 
signed  under  the  provisions  of  this  part  of  the  act.  or  any 
official  copy  thereof. 

126.  The  commissioners  of  the  Court  of  Bankruptcy 
and  the  judges  of  the  county  courts  in  England  who  sit  at 
places  more  than  twenty  miles  from  the  General  Post 
Office,  and  the  commissioners  of  bankrupt  and  the  assis- 
tant barristers  and  recorder*  in  Ireland,  and  the  sheriffs 
4t  counties  in  Scotland,  shall  be  commissioners  for  the 
purpose  of  taking  evidence  under  this  act  in  cases  where 
any  company  is  wouud  up  in  any  part  of  the  United  King- 
dom, and  it  shall  be  lawful  for  the  oourt  to  refer  the  whole 
or  any  part  of  the  examination  of  any  witnesses  under  this 
act  to  any  person  hereby  appointed  commissioner,  although 
such  commissioner  is  out  of  the  jurisdiction  of  the  court 
that  made  the  order  or  decree  for  winding  up  the  company  ; 
and  every  such  commissioner  shall,  in  addition  to  any  power 
of  summoning  and  examining  witnesses*,  and  requiring  the 
production  or  delivery  of  documents,  and  certifying  or  pun- 
ishing defaults  by  witnesses  which  he  might  lawfully  exer- 
cise as  a  commissioner  of  the  Court  of  Bankruptcy,  judge 
of  a  county  court,  commissioner  of  bankrupt,  assistant 
barrister,  or  recorder,  or  as  a  sheriff  of  a  county,  have  in 
the  matter  so  referrod  to  him  all  the  same  powers  of  sum- 
moning  and  examining  witnesses,  and  requiring  the  pro- 
duction or  delivery  of  documents,  and  punishing  defaults 
by  witnesses,  aud  allowing  costs  and  charges  and  expenses 
to  witnesses,  as  the  court  which  made  the  order  for  wind- 
ing up  the  company  has ;  and  the  examination  so  taken 
shall  be  returned  or  reported  to  such  last-mentioned  court 
iii  such  manner  as  it  directs. 

127.  The  court  may  direct  the  examination  in  Scotland 
of  any  person  for  the  time  being  in  Scotland,  whether  a 
contributory  of  the  company  or  not.  in  regard  to  the  estate, 
dealings,  or  affairs  of  any  company  in  the  course  of  being 
wound  up,  or  in  regard  to  the  estate,  dealings,  or  affairs 
of  any  person  being  a  contributory  of  the  company,  so  tar 
as  the  company  may  be  interested  therein  by  reason  of  his 
being  such  contributory,  and  the  order  or  commission  to 
take  such  examination  shall  be  directed  to  the  sheriff  of 
the  county  in  which  the  person  to  be  examined  is  residing 
or  happens  to  be  for  the  time,  and  the  sheriff  shall  summon 
such  person  to  appear  before  him  at  a  time  aud  place  to  be 
specified  in  the  summons  for  examination  upon  oath  as  a 
witness  or  as  a  haver,  and  to  produce  any  books,  papers, 
deeds,  or  documents  called  for  which  may  be  in  his  pos- 
session or  power,  and  the  sheriff  may  take  such  examina- 
tion either  orally  or  upon  written  interrogatories,  and  shall 
report  the  same  in  writing  in  the  usual  form  to  the  court, 
and  shall  transmit  with  such  report  the  books,  papers, 
deeds,  or  documents  produced,  if  the  originals  thereof  are 
required  and  specified  by  the  order,  or  otherwise  such 
copies  thereof  or  extracts  therefrom,  authenticated  by  the 
sheriff,  as  may  be  necessary ;  aud  in  case  any  person  so 
summoned  fails  to  appear  at  the  time  and  place  specified, 
or  appearing  refuses  to  be  examined  or  to  make  the  pro- 
duction required,  the  sheriff  shall  proceed  against  such 
person  as  a  witness  or  haver  duly  cited,  and  failing  to  ap- 
pear or  refusing  to  give  evidence  or  make  production  may 
be  proceeded  against  by  the  law  of  Scotland ;  and  the 
sheriff  shall  be  entitled  to  such  and  the  like  fees,  aud  the 
witness  shall  be  entitled  to  such  and  the  like  allowances, 
as  sheriffs  when  acting  as  commissioners  under  appoint- 


ment from  the  Court  of  Session  and  as  witnesses  and 
havers  are  entitled  to  in  the  like  cases  according  to  the 
law  and  practice  of  Scotlund :  if  any  objection  is  stated  to 
the  sheriff  by  the  witness,  either  on  the  ground  of  his 
incompetency  as  a  witness,  or  as  to  the  production  re- 
quired to  be  made,  or  on  any  other  ground  whatever, 
the  sheriff  may,  if  be  thinks  fit,  report  such  objection 
to  the  court,  and  suspend  the  examination  of  such 
witness  until  such  objection  has  been  disposed  of  by 
the  court. 

1 2b.  Any  affidavit,  affirmation,  or  declaration  required 
to  be  sworn  or  made,  under  the  provisions  or  for  the  pur- 
poses of  this  part  of  this  act,  may  be  lawfully  sworn 
or  made  in  Great  Britain  or  Ireland,  or  in  any  colony, 
island,  plantation,  or  place  under  the  dominion  of  her  Ma- 
jesty in  foreign  parts,  before  any  court,  judge,  or  person 
lawfully  authorised  to  take  and  receive  affidavits,  affirma- 
tions, or  declarations,  or  before  any  of  her  Majesty's 
consuls  or  vice-consuls,  in  any  foreign  part*  out  of  her 
Majesty's  dominions,  and  all  courts,  judges,  justices,  com- 
J  missloners,  and  persons  acting  judicially  shall  take  judicial 
notice  of  the  seal  or  stamp  or  signature  (as  the  case  may 
be)  of  any  such  court,  judge,  person,  consul,  or  vice- 
consul  attached,  appendt  d,  or  subscribed  to  any  such  affi- 
davit, affirmation,  or  declaration,  or  to  any  other  document 
to  be  used  for  the  purposes  of  this  part  of  this  act. 

Voluntary  winding  up  of  Company. 

129.  A  company  under  this  act  may  be  wound  up 
voluntarily, 

(I.)  Whenever  the  period,  if  any,  fixed  for  the  duration 
i  of  the  company  by  the  articles  of  association  ex- 

pires, or  whenever  the  event,  if  any,  occurs,  upon 
the  occurence  of  which  it  is  provided  by  the  ar- 
ticles of  association  that  the  company  is  to  be 
dissolved,  and  the  company  in  general  meeting 
has  passed  a  resolution  requiring  the  company  to 
be  wound  up  voluntarily  : 
(2.)  Whenever  the  company  has  passed  a  special  reso- 
lution requiring  the  company  to  be  wound  up 
voluntarily : 
(3.)  Whenever   the  company   has   passed    an   extraor- 
dinary resolution  to  the  effect  that  it  has  been 
proved  to  tbeir  satisfaction   that  the   company 
cannot  by  reason  of   its  liabilities   continue  its 
business,  and  that  it  is  advisable  to  wind  up  the 
same: 
For  the  purposes  of  this  act  any  resolution  shall  be  deemed 
to  be  extraordinary  which  is  passed  in  such  manner  as 
would,  if  it  had  been  confirmed  by  a  subsequent  meet- 
ing, have  constituted  a  special  resolution,  as  hereinbefore 
defined. 

130.  A  voluntary  winding  up  shall  be  deemed  to  com- 
mence at  the  time  of  the  passing  of  the  resolution  authoris- 
ing sujh  winding  up. 

131.  Whenever  a  company  is  wound  up  voluntarily  the 
company  shall,  from  the  date  of  the  commencement  of  such 
windiug  up,  cease  to  carry  on  its  business,  except  in  so  far 
as  may  be  required  for  the  beneficial  winding  up  thereof, 
and  all  transfers  of  shares  except  transfers  made  to  or 
with  the  sanction  of  the  liquidators,  or  alteration  iu  the 
status  of  the  members  of  the  company  taking  place  after 
the  commencement  of  such  winding  up  shall  be  void, 
but  its  corporate  state  and  all  its  corporate  powers  shall, 
notwithstanding  it  is  otherwise  provided  by  its  regula- 
tions, continue  until  the  afiairs  of  the  oompauy  are  wouud 
up. 

132.  Notice  of  any  special  resolution  or  extraordinary 
resolution  passed  for  binding  up  a  company  voluntarily 
shall  be  given  by  advertisement  as  respects  companies 
registered  in  England  in  the  London  Gazette,  as  respects 
companies  registered  in  Scotland  in  the  Edinburgh  Gazette, 
and  as  respects  companies  registered  in  Ire  and  in  the 
Dublin  Gazette. 

133.  The  following  consequences  shall  ensue  upon  the 
voluntary  winding  up  of  a  company  ; 
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(I.)  The  property  of  the  company  shall  be  applied  in 
satisfaction  of  its  liabilities  pari  passu,  and, 
subject  thereto,  shall,  unless  it  be  otherwise  pro- 
Tided  by  the  regulations  of  the  company,  be  dis- 
tributed amongst  the  members  according  to  their 
rights  and  interests  In  the  company : 

(S.)  Liquidators  shall  be  appointed  for  the  purpose  of 
winding  np  the  affairs  of  the  company  and  distri- 
buting the  property : 

(S.)  The  company  in  general  meeting  shall  appoint  such 
persons  or  person  as  it  thinks  fit  to  be  liquidators 
or  a  liquidator,  and  may  fix  the  remuneration  to 
be  paid  to  them  or  him : 

(4.)  If  one  person  only  is  appointed,  all  the  provisions 
herein  contained  in  reference  to  several  liquida- 
tors shall  apply  to  him : 

(5.)  Upon  the  appointment  of  liquidators  all  the  power 
of  the  directors  shall  cease,  except  in  so  far  as 
the  company  in  general  meeting  or  the  liquida- 
tors may  sanction  the  continuance  of  such  powers . 

(6/)  When  several  liquidators  are  appointed,  every  power 
hereby  given  may  be  exercised  by  such  one  or 
more  of  them,  as  may  be  determined  at  the  time 
of  their  appointment,  or  in  default  of  such  deter* 
initiation  by  any  number  not  less  than  two: 

(7.)  The  liquidators  may,  without  the  sanction  Of  the 
court,  exercise  all  powers  by  this  act  given  to  the 
official  liquidator: 

(9.)  The  liquidators  may  exercise  the  powers  hereinbe- 
fore given  to  the  court  of  settling  the  list  of  con- 
tributories  ef  the  company,  and  any  list  so  set- 
tled shall  be  prima  facie  evidence  of  the  liability 
of  the  persons  named  therein  to  be  oontributories : 

(9.)  The  liquidators  may  at  any  time  after  the  passing 
of  the  resolution  for  winding  up  the  company, 
and  before  they  have  ascertained  the  sufficiency 
of  the  assets  of  the  company,  call  on  all  or  any 
of  the  contributoriea  for  the  time  being  settled 
on  the  list  of  contributoriea  to  the  extent  of  their 
liability  to  pay  all  or  any  sums  they  deem  neces- 
sary to  satisfy  the  debts  and  liabilities  of  the 
company,  and  the  costs,  charges,  and  expenses 
of  winding  it  up,  and  for  the  adjutsment  of  the 
rights  of  the  contributoriea  amongst  themselves, 
and  the  liquidators  may  in  making  a  call  take  into 
consideration  the  probability  that  some  of  the 
oontributories  up  n  whom  the  same  is  made  may 
partly  or  wholly  fail  to  pay  their  respective  por- 
tions of  the  same : 

(10.)  The  liquidators  shall  pay  the  debts  of  the  com- 
pany, and  adjust  the  rights  of  the  contributories 
amongst  themselves. 

134.  Where  a  company  limited  by  guarantee,  and  hav- 
ing a  capital  divided  into  Bhares,  is  being  wound  up  volun- 
tarily, any  share  capital  that  may  not  have  been  called  up 
shall  be  deemed  to  be  assets  of  the  company,  and  to  be  a 
specialty  debt  due  from  each  member  to  the  company  to 
the  extent  of  any  sums  that  may  be  unpaid  on  any  shares 
held  by  him,  and  payable  at  such  time  as  may  be  appointed 
by  the  liquidators. 

1 35.  A  company  about  to  be  wound  up  voluntarily,  or 
in  the  course  of  being  wound  up  voluntarily,  may,  by  an 
extraordinary  resolution,  delegate  to  its  creditors,  or  to 
any  committee  of  its  creditors,  the  power  of  appointing 
liquidators  or  any  of  them,  and  supplying  any  vacancies  in 
the  appointment  of  liquidators,  or  may  by  a  like  resolution 
enter  into  any  at  rangement  with  respect  to  the  powers  to 
be  exercised  by  the  liquidators,  and  the  manner  in  which 
they  are  to  be  exercised ;  and  any  act  done  by  the  credi- 
tors, in  pursuance  of  such  delegated  power,  shall  have  the 
same  effect  as  if  it  had  been  done  by  the  company.  j 

136.  Any  arrangement  entered  into  between  a  company 
about  to  be  wound  up  voluntarily,  or  in  the  course  of  being 
wound  up  voluntarily,  and  its  creditors,  shall  be  biuding 
ou  the  company  if  sanctioned  by  an  extraordinary  resolu- 
tion, aud  on  the  creditors  if  acceded  to  by  three  fourths  in 


number  and  value  of  the  creditors,  subject  to  such  right 
of  appeal  as  is  hereinafter  mentioned. 

187.  Any  creditor  or  contributory  of  a  company  that 
has  In  manner  aforesaid  entered  into  any  arrangement  with 
its  creditors  may.  within  three  weeks  from  the  date  of  the 
completion  of  such  arrangement,  appeal  to  the  court 
against  such  arrangement,  and  the  court  may  thereupon, 
as  it  thinks  just,  amend,  vary,  or  confirm  the  same. 

138.  Where  a  company  is  being  wound  up  voluntarily, 
the  liquidators  or  any  contributory  of  the  company  may 
apply  to  the  court  in  England,  Ireland,  or  Scotland,  or  to 
the  lord  ordinary  on  the  bills  in  Scotland  in  time  of  vaca- 
tion, to  determine  any  question  arising  in  the  matter  of 
such  winding  up,  or  to  exercise,  as  respects  the  enforcing 
of  calls,  or  in  respect  of  any  other  matter,  all  or  any  of 
the  powers  which  the  court  might  exercise  if  the  company 
were  being  wound  up  by  the  court ;  and  the  court  or  lord 
ordinary  in  the  case  aforesaid,  if  satisfied  that  the  deter- 
mination of  such  question,  or  the  required  exercise  of 
power,  will  be  just  and  beneficial,  may  accede,  wholly  or 
partially,  to  such  application,  on  such  terms  and  subject  to 
such  conditions  as  the  court  thinks  fit,  or  it  may  make 
such  other  order,  interlocutor,  or  decree  on  such  applica- 
tion as  the  court  think*  just. 

130.  Where  a  company  is  being  wound  up  voluntarily 
the  liquidators  may,  from  time  to  time,  during  the  conti- 
nuance of  such  winding-up,  summon  general  meetings  of 
the  company  for  the  purpose  of  obtaining  the  sanction  of 
the  company  by  special  resolution  or  extraordinary  resolu- 
tion, or  for  any  other  purposes  they  think  fit ;  and  in  the 
event  of  the  winding  up  continuing  for  more  than  one 
year,  the  liquidators  shall  summon  a  general  meeting  of 
the  company  at  the  end  of  the  first  year,  and  of  each  suc- 
ceeding year  from  the  commencement  of  the  winding  up, 
or  as  soon  thereafter  as  may  be  convenient,  and  shall  iay 
betore  such  meeting  an  account  showing  their  acts  and 
dealings,  and  the  manner  in  which  the  winding  up  has 
been  conducted  during  the  preceding  year. 

140.  If  any  vacancy  occurs  in  the  office  of  liquidators 
appointed  by  the  company,  by  death,  resignation,  or  other- 
wise, the  company  in  general  meeting  may,  subject  to  any 
arrangement  they  may  have  entered  into  with  their  credi- 
tors, fill  up  such  vacancy,  and  a  general  meeting  for  the 
purpose  of  filling  up  such  vacancy  may  be  convened  by  the 
continuing  liquidators,  if  any,  or  by  any  contributory  of 
the  company,  and  shall  be  deemed  to  have  been  duly  held 
if  held  in  manner  prescribed  by  the  regulations  of  the  com- 
pany, or  in  such  other  manner  as  may,  on  application  by 
the  continuing  liquidator,  if  any,  or  by  any  contributory  of 
the  company*  be  determined  by  the  court. 

141.  If  from  any  cause  whatever  there  is  no  liquidator 
acting  in  the  case  of  a  voluntary  winding  up,  the  court 
may,  on  the  application  of  a  contributory,  appoint  a  liqui- 
dator or  liquidators :  The  court  may  also,  on  due  cause 
shown,  remove  any  liquidator,  and  appoint  another  liqui- 
dator to  act  in  the  matter  of  a  voluntary  winding  up. 

142.  As  soon  as  the  affairs  of  the  company  are  fully 
wound  up,  the  liquidators  shall  make  up  an  account  show- 
ing the  manner  in  which  such  winding  up  has  been  con- 
ducted, and  the  property  of  the  company  disposed  of;  and 
thereupon  they  shall  call  a  get  era!  meeting  of  the  company 
for  the  purpose  of  having  the  account  laid  before  them 
and  hearing  any  explanation  that  may  be  given  by  the 
liquidators  :  The  meeting  shall  be  called  by  advertisement, 
specifying  the  time,  place,  and  object  of  such  meeting ; 
and  such  advertisement  shall  be  published  one  month  at 
least  previously  to  the  meeting,  as  respects  companies  re- 
gistered in  England  in  the  London  Gazette,  and  as  re- 
spects companies  registered  in  Scotland  in  the  Edinburgh 
Gazette,  and  as  respects  companies  registered  in  Ireland 
in  the  Du>  lin  Gazette, 

143.  The  liquidator  shall  make  a  return  to  the  registrar 
of  such  meeting'  having  been  held,  and  of  the  date  at 
which  the  same  was  held,  and  on  the  expiration  of  three 
months  from  the  date  of  the  registration  of  such  return 
the  company  shall  be  deemed  to  be  dissolved :  If  the  hqui 
datorsmake  default  in  making  such  return  to  the  regi»uar 
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they  shall  incur  a  penalty  not  exceeding  Ave  pounds  for 
every  day  during  which  such  default  continues. 

144.  All  costs,  charges,  and  expenses  properly  incurred 
in  the  voluntary  winding  up  of  a  company,  including  the 
remuneration  of  the  liquidators,  shall  be  payable  out  of  the 
assets  of  the  company  in  priority  to  all  other  claims. 

145.  The  voluntary  winding  up  of  a  company  shall  not 
be  a  bar  to  the  right  of  any  creditor  of  such  company  to 
have  the  same  wound  up  by  the  court.  If  the  court  is  of 
opinion  that  the  rights  of  such  creditor  will  be  prejudiced 
by  a  voluntary  winding  up. 

146.  Where  a  company  is  in  course  of  being  wound  up 
voluntarily,  and  proceedings  are  taken  for  the  purpose  of 
having  the  same  wound  up  by  the  court,  the  court  may,  if 
it  thinks  fit,  notwithstanding  that  it  makes  an  order  di- 
recting the  company  to  be  wound  up  by  the  court,  provide 
in  such  order  or  in  any  other  order  for  the  adoption  of  all 
or  any  of  the  proceedings  taken  in  the  course  of  the  vo- 
luntary winding  up. 

Winding  up  subject  to  the  Supervision  of  the  Court. 

147.  When  a  resolution  has  been  passed  by  a  company 
to  wind  up  voluntarily,  the  court  may  make  an  order  di- 
recting that  the  voluntary  winding  up  should  continue,  but 
subject  to  such  supervision  of  the  court,  and  with  such 
liberty  for  creditors,  contributories,  or  others,  to  apply  to 
the  court,  and  generally  upon  such  terms  and  subject  to 
such  conditions  as  the  court  thinks  just. 

148.  A  petition,  praying  wholly  or  in  part  that  a  volun- 
tary winding  up  should  continue,  but  subject  to  the  super- 
vision of  the  court,  and  which  winding  up  is  hereinafter 
referred  to  as  a  winding  up  subject  to  the  supervision  of 
the  court,  shall,  for  the  purpose  of  giving  jurisdiction  to 
the  court  over  suits  and  actions,  be  deemed  to  be  a  peti- 
tion for  winding  up  the  company  by  the  court. 

149.  The  court  may,  in  determining  whether  a  company 
is  to  be  wound  up  altogether  by  the  court  or  subject  to  the 
supervision  of  the  court,  in  the  appointment  of  liquidator 
or  liquidators,  and  in  all  other  matters  relating  to  the 
winding  up  subject  to  supervision,  have  regard  to  the 
wishes  of  the  creditors  or  contributories  as  proved  to  it  by 
any  sufficient  evidence,  and  may  direct  meetings  of  the 
creditors  or  contributories  to  be  summoned,  held,  and  re- 
gulated in  such  manner  as  the  court  directs  for  the  pur- 
pose of  ascertaining  their  wishes,  and  may  appoint  a  person 
to  act  as  chairman  of  any  such  meeting,  and  to  report  the 
result  of  such  meeting  to  the  court :  In  the  case  of  credi- 
tors, regard  shall  be  had  to  the  value  of  the  debts  due  to 
each  creditor,  and  in  the  case  of  contributories  to  the 
number  of  votes  conferred  on  each  contributory  by  the  re- 
gulations of  the  company. 

v  150.  Where  any  order  is  made  by  the  court  for  a  wind- 
ing up  subject  to  the  supervision  of  the  court,  the  court 
may,  in  such  order  or  in  any  subsequent  order,  appoint 
any  additional  liquidator  or  liquidators ;  and  any  liquida- 
tors so  appointed  by  the  court  shall  have  the  same  powers, 
be  subject  to  the  same  obligations,  and  in  all  respects  stand 
in  the  same  position  as  if  they  had  been  appointed  by  the 
company :  The  court  may  from  time  to  time  remove  any 
liquidators  so  appoiuted  by  the  court,  and  fill  up  any  va- 
cancy occasioned  by  such  removal,  or  by  death  or  resigna- 
tion. 

161.  Where  ao  order  is  made  for  a  winding  up  subject 
to  the  supervision  of  the  court,  the  liquidators  appoiuted  to 
conduct  such  winding  up  may,  subject  to  any  restrictions 
imposed  by  the  court,  exercise  all  their  powers,  without 
the  sanction  or  intervention  of  the  court,  in  the  same  man- 
ner as  if  the  company  were  being  wound  up  altogether  vo- 
luntarily ;  but,  save  as  aforesaid,  any  order  made  by  the 
court  for  a  wiodiug  up,  subject  to  the  supervision  of  the 
court,  shall  for  all  purposes,  including  the  staying  of  ac- 
tions, suits,  and  other  proceedings,  be  deemed  to  be  an 
order  of  the  court  for  winding  up  the  company  by  the 
co  it,  and  ihall  confer  full  authority  on  the  court  to  make 
calls,  or  to  enforce  calls  made  by  the  liquidators,  and  to 
exercise  ail  other  powers  which  it  might  have  exercised  if 
au  order  had  been  made  for  winding  up  the  company  alto- 


gether by  the  court,  and  in  the  construction  of  the  prort- 
8ions  whereby  the  court  is  empowered  to  direct  any  act  or 
thing  to  be  done  to  or  in  favour  of  the  official  liquidators, 
the  expression  official  liquidators  shall  be  deemed  to  mean 
the  liquidators  conducting  the  winding  up,  subject  to  the 
supervision  of  the  court 

152.  Where  an  order  has  been  made  for  the  winding  up 
of  a  company  subject  to  the  supervision  of  the  court,  and 
such  order  is  afterwards  superseded  by  an  order  directing 
the  company  to  be  wound  up  compulsorily,  the  court  may 
in  such  last-mentioned  order,  or  in  any  subsequent  order, 
appoint  the  voluntary  liquidators,  or  any  of  them,  either 
provisionally  or  permanently,  and  either  with  or  without 
the  addition  of  any  other  persons,  to  be  official  liquidators. 

Supplemental  Provision*. 

153.  Where  any  company  is  being  wound  up  by  the 
court  or  subject  to  the  supervision  of  the  court  all  dispo- 
sitions of  the  property,  effects,  and  things  in  action  of  the 
company,  and  every  transfer  of  shares,  or  alteration  in  the 
status  of  the  members  of  the  company  made  between  the 
commencement  of  the  winding  up  and  the  order  for  wind- 
ing up,  shall,  unless  the  court  otherwise  orders,  be  void. 

154.  Where  any  company  is  being  wound  up,  all  books, 
accounts,  and  documents  of  the  company  and  of  the  liqui- 
dators shall,  as  between  the  contributories  of  the  company, 
be  prime)  facie  evidence  of  the  truth  of  all  matters  pur- 
porting to  be  therein  recorded. 

155.  Where  any  company  has  been  wound  up  under  this 
act  and  is  about  to  be  dissolved,  the  books,  accounts,  and 
documents  of  the  company  and  of  the  liquidators  may  be 
disposed  of  in  the  following  way  ;  that  is  to  say,  where 
the  company  has  been  -wound  up  by  or  subject  to  the  su- 
pervision of  the  court,  in  such  way  as  the  court  directs, 
and  where  the  company  has  been  wound  up  voluntarily,  ia 
such  way  as  the  company  by  an  extraordinary  resolution 
directs ;  but  after  the  lapse  of  five  years  from  the  date  of 
such  dissolution,  no  responsibility  shall  rest  on  the  com- 
pany, or  the  liquidators,  or  anyone  to  whom  the  custody  of 
suoh  books,  accounts,  and  documents  has  been  committed, 
by  reason  that  the  aame,  or  any  of  them,  cannot  be  a  ade 
forthcoming  to  any  party  or  parties  claiming  to  be  inte- 
rested therein. 

1 56.  Where  an  order  has  been  made  for  winding  up  a 
company  by  the  court,  or  subject  to  the  supervision  of  the 
court,  the  court  may  make  such  order  for  the  inspection 
by  the  creditors  and  contributories  of  the  company  of  its 
books  and  papers  as  the  court  thinks  just,  and  any  books 
and  papers  in  the  possession  of  the  company  may  be  in- 
spected by  creditors  or  contributories,  in  conformity  with 
the  order  of  the  court,  but  not  further  or  otherwise 

157.  Any  person  to  whom  any  thing  in  action  belonging 
to  the  company  is  assigned,  in  pursuance  of  this  act,  may 
bring  or  defend  any  action  or  suit  relating  to  such  thing  in 
action  in  his  own  name. 

158.  In  the  event  of  any  company  being  wound  up 
under  this  act,  all  debts  payable  on  a  contingency,  and  all 
claims  against  the  company,  present  or  future,  certain 
or  contingent,  ascertained  or  sounding  only  in  damages, 
shall  be  admissible  to  proof  against  the  company,  a  just 
estimate  being  made,  so  far  as  is  possible,  of  the  value  of 
all  such  debts  or  claims  as  may  be  subject  to  any  contin- 
gency or  sound  only  in  damages,  or  for  some  other  reason 
do  not  bear  a  certain  value. 

159.  The  liquidators  may,  with  the  sanction  of  the 
court,  where  the  company  is  being  wound  up  by  the  court 
or  subject  to  the  supervision  of  the  court,  and  with  the 
sanction  of  an  extraordinary  resolution  of  the  company 
where  the  company  is  being  wound  up  altogether  volunta- 
rily, pay  any  classes  of  creditors  in  full,  or  make  such 
compromise  or  other  arrangement  as  the  liquidators  may 
deem  expedient  with  creditors  or  persons  claiming  to  be 
creditors,  or  persons  having  or  alleging  themselves  to  have 
any  claim,  present  or  future,  certain  or  contingent,  ascer- 
tained or  sounding  only  in  damages  against  the  company, 
or  whereby  the  company  may  be  rendered  liable. 

160.  The  liquidators  may,  with  the  sauction  of    the 
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court,  where  the  company  is  wound  up  by  the  court  or 
subject  to  the  euper vision  of  the  court,  and  with  the  sanc- 
tion of  an  extraordinary  resolution  of  the  company  where 
the  company  to  being  wound  up  altogether  voluntarily,  com- 
promise all  calls  and  liabilities  to  calls,  debts,  and  liabili- 
ties, capable  of  resulting  in  debts,  and  all  claims,  whether 
present  or  future,  certain  or  contingent,  ascertained  or 
sounding  only  in  damages,  subsisting  or  supposed  to  sub- 
sist between  the  company  and  any  conti  ibutory  or  alleged 
contributory,  or  other  debtor  or  person,  apprehending  lia- 
bility to  the  company,  and  all  questions  in  any  way  relating 
to  or  affecting  the  assets  of  the  company  or  the  winding 
np  of  the  company,  upon  the  receipt  of  such  sums,  payable 
at  such  times,  and  generally  upon  such  terms  as  may  be 
agreed  upon,  with  power  for  the  liquidators  to  take  any 
security  for  the  discharge  of  such  debts  or  liabilities,  and 
to  give  complete  discharges  in  respect  of  all  or  any  such 
calls,  debts,  or  liabilities. 

161.  Where  any  company  is  proposed  to  be  or  is  in  the 
course  of  being  wound  up  altogether  voluntarily,  and  the  ' 
whole  or  a  portion  of  its  business  or  property  is  proposed  i 
to  be  transferred  or  sold  to  another  company,  the  liquids-  j 
tors  of  the  first-mentioned  company  may,  with  the  sanction 
of  a  special  resolution  of  the  company  by  whom  they  were  ! 
appointed,  conferring  either  a  general  authority  on  the  i 
liquidators,  or  an  authority  in  respect  of  any  particular 
arrangement,  receive  in  compensation  or  part  oompensa-  j 
tion  for  such  transfer  or  sale  shares,  policies,  or  other  like 
interests  in  such  other  company,  for  the  purpose  of  distri- 
bution amongst  the  members  of  the  company  being  wound 
up,  or  may  enter  into  any  other  arrangement  whereby  the  ; 
members  of  the  company  being  wound  up  may,  in  lieu  of 
receiving  cash,  shares,  policies,  or  other  like  interests,  or 
in  addition  thereto,  participate  in  the  profits  of  or  receive  ' 
any  other  benefit  from  the  purchasing  company  ;  and  any  , 
sale  made  or  arrangement  entered  into  by  the  liquidators 
in    pursuance  of   this  section  shall  be   binding  on  the  ' 
members  of  the  company  being  wound  up ;  subject  to  this 
proviso,  that  if  any  member  of  the  company  being  wound 
up  who  has  not  voted  in  favour  of  the  special  resolution 
passed  by  the  company  of  which  he  is  a  member  at  either 
of  the  meetings  held  for  passing  the  same  expresses  his 
dissent  from  any  such  special  resolution  in  writing  ad- 
dressed to  the  liquidators  or  one  of  them,  and  left  at  the 
registered  office  of  the  company  not  later  than  seven  days 
after  the  date  of  the  meeting  at  which  such  special  resolu- 
tion was  passed,  such  dissentient  member  may  require  the 
liquidators  to  do  one  of  the  following  things  as  the  liquida- 
tors may  prefer;  that  is  to  say,  either  to  abstain  from 
carrying  such  resolution  into  effect,  or  to  purchase  the 
interest  held  by  such  dissentient  member  at  a  price  to  be 
determined  in  manner  hereinafter  mentioned,  such  pur- 
chase-money to  be  paid  before  the  company  is  dissolved, 
and  to  be  raised  by  the  liquidators  in  such  manner  as  may 
be  determined  by  special  resolution :  no  special  resolution 
shall  be  deemed  invalid  for  the  purposes  of  this  section  by 
reason  that  it  has  passed  antecedently  to  or  concurrently 
with  any  resolution  for  winding  up  the  company,  or  for 
appointing  liquidators ;  but  if  an  order  be  made   within 
a  year  for  winding  up  the  company  by  or  subject  to  the 
supervision  of  the  court,  such  resolution  shall  not  be  of  any 
validity  unless  it  is  sanctioned  by  the  court. 

162.  The  price  to  be  paid  for  the  purchase  of  the  interest 
of  any  dissentient  member  may  be  determined  by  agree- 
ment, but  if  the  parties  dispute  about  the  same,  such  dis- 
pute shall  be  settled  by  arbitration,  and  for  the  purposes 
of  such  arbitration  the  provisions  of  "The  Companies 
Clauses  Consolidation  Act,  1845,"  with  respect  to  the 
settlement  of  disputes  by  arbitration,  shall  be  incorporated 
with  this  act ;  and  in  the  construction  of  such  provisions 
this  act  shall  be  deemed  to  be  the  special  act,  and  «•  the 
company  "  shall  mean  the  company  that  is  being  wound  up, 
and  any  appointment  by  the  said  incorporated  provisions 
directed  to  be  made  uader  the  band  of  the  secretary,  or 
any  two  of  the  directors,*may  be  made  nnder  the  hand  of 
thj  liquidator,  if  only  o.ie,  or  any  two  or  more  of  the  liqui- 
dators if  more  than  one. 


163.  Where  any  company  is  being  wound  up  by  the 
court  or  subject  to  the  supervision  of  the  court,  any  at- 
tachment, sequestration,  distress,  or  execution  put  in 
force  against  the  estate  or  effects  of  the  company  after 
the  commencement  of  the  winding  up  shall  be  void  to  all 
intents. 

164.  Any  such  conveyance,  mortgage,  delivery  of  goods, 
payment,  execution,  or  other  act  relating  to  property  as 
would,  if  made  or  done  by  or  against  any  individual  trader, 
be  deemed  in  the  event  of  his  bankruptcy  to  have  been 
made  or  done  by  way  of  undue  or  fraudulent  preference  of 
the  creditors  of  such  trader,  shall,  if  made  or  done  by  or 
against  any  company,  be*  deemed,  in  the  event  of  such 
company  being  wound  up  under  this  act,  to  have  been 
made  or  done  by  way  of  undue  or  fraudulent  preference  of 
the  creditors  of  such  company,  and  shall  be  invalid  accord- 
ingly ;  and  for  the  purposes  of  this  section  the  presenta- 
tion of  a  petition  for  winding  up  a  company  shall  in  the 
case  of  a  company  being  wound  up  by  the  court  or  sub- 
ject to  the  supervision  of  the  court,  and  a  resolution  for 
winding  up  the  company  shall,  in  the  case  of  a  voluntary 
winding  up,  be  deemed  to  correspond  with  the  aot  of 
bankruptcy  in  the  case  of  an  individual  trader;  and 
any  conveyance  or  assignment  made  by  any  company 
formed  under  this  act  of  all  its  estate  and  effects  to 
trustees  for  the  beuefit  of  all  its  creditors  shall  be  void 
to  all  intents. 

165.  Where,  in  the  course  of  the  winding  up  of  any 
company  under  this  act,  it  appears  that  any  past  or  present 
director,  manager,  official,  or  other  liquidator,  or  any 
officer  of  such  company,  has  misapplied  or  retained  in  his 
own  hands  or  become  liable  or  accountable  for  any  monies  of 
the  company,  or  been  guilty  of  any  misfeasance  or  breach 
of  trust  in  relation  to  the  company,  the  court  may,  on  the 
application  of  any  liquidator,  cr  of  any  creditor  or  contri- 
butory of  the  company,  notwithstanding  that  the  offence  is 
one  for  which  the  offender  is  criminally  responsible,  exa- 
mine into  the  conduct  of  such  director,  manager,  or  other 
officer,  and  compel  him  to  repay  auy  monies  so  misapplied 
or  retain*  d,  or  for  which  he  has  become  liable  or  ac- 
countable, together  with  interest  after  such  rate  as  the 
court  thinks  just,  or  to  contribute  such  sums  of  money 
to  the  assets  of  the  company  by  way  of  compensation  in 
respect  of  such  misapplication,  retainer,  misfeasance  or 
breach  of  trust,  as  the  court  thiuks  just. 

166.  If  any  director,  officer,  er  contributory  of  any  com- 
pany wound  up  under  this  act  destroys,  mutilates,  alters, 
or  falsifies  any  books,  papers,  writings,  or  securities,  or 
makes  or  is  privy  to  the  making  of  any  false  or  fraudulent 
entry  in  any  register,  book  of  account,  or  other  document 
belonging  to  the  company  with  intent  to  defraud  or  deceive 
any  person,  every  person  so  offending  shall  be  deemed  to 
be  guilty  of  a  misdemeanor,  and  upon  being  convicted  shall 
be  liable  to  imprisonment  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour. 

167.  Where  any  order  is  made  for  winding  up  a  com- 
pany by  the  court  or  subject  to  the  supervision  of  the 
court,  if  it  appear  in  the  course  of  such  winding  up  that 
any  past  or  present  director,  manager,  officer,  or  member 
of  such  company  has  been  guilty  of  any  offence  in  relation 
to  the  company  for  which  be  is  criminally  responsible,  the 
court  may,  on  the  application  of  any  person  interested  in 
such  windiug  up,  or  of  its  own  motion,  direct  the  official 
liquidators,  or  the  liquidators  (as  the  case  may  be),  to  in- 
stitute and  conduct  a  prosecution  or  piosecutious  for  such 
offence,  and  may  order  the  costs  and  expenses  to  be  paid 
out  of  the  assets  of  the  company. 

I6£.  Where  a  company  is  being  wound  up  altogether 
voluntarily,  if  it  appear  to  the  liquidators  conducting  buch 
winding  up  that  any  past  or  present  director,  manager, 
officer,  or  member  of  such  company  has  been  guilty  of  any 
offence  in  l  elation  to  the  company  for  which  he  is  crimi- 
nally responsible,  it  shall  be  lawful  for  the  liquidators, 
with  the  previous  sanction  of  the  court,  to  prosecute 
such  offeuder,  and  all  expenses  properly  incurred  by 
them  in  such  prosecution  shall  be  payable  out  of  the  assets 
of  the  company  in  priority  to  all  other  liabilities. 
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169.  If  any  person,  upon  any  examination  upon  oath  or 
affirmation  authorised  under  this  act,  or  in  any  affidavit, 
deposition,  or  solemn  affirmation  in  or  about  the  winding  • 
up  of  any  company  under  this  act,  or  otherwise  in  or  about  , 
any  matter  arising  under  this  act,  wilfully  or  corruptly  gives 
false  evidence,  he  shall,  upon  conviction,  be  liable  to  the  j 
penaltieSjOf  wilful  perjury. 

Power  of  Court*  to  make  Rulee. 

170.  In  England  the  Lord  Chancellor  of  Great  Britain, 
with  the  advice  and  consent  of  the  Master  of  the  Rolls, 
and  any  one  of  the  vice-chancellors  for  the  time  being,  or 
with  the  advice  and  consent  ofeany  two  of  the  vice-chan- 
cellors, may,  as  often  as  circumstances  require,  make  such 
rules  concerning  the  mode  of  proceeding  to  be  had  for 
winding  up  a  company  in  the  Court  of  Chancery  as  may 
from  time  to  time  seem  necessary,  but  until  such  rules  are 
made  the  general  practice  of  the  Court  of  Chancery,  in- 
cluding the  practice  hitherto  in  use  in  winding  up  com- 
panies, shall,  so  far  as  the  same  is  appl  cable  and  not  in- 
consistent with  this  act,  apply  to  all  proceedings  for  winding 
up  a  company. 

171.  In  Scotland  the  Court  of  Session  may  make  such 
rules  concerning  the  mode  of  winding  up  as  may  be  neces- 
sary by  Act  of  Sederunt ;  but,  until  such  rules  are  made, 
the  general  practice  of  the  Court  of  Session  in  suits  pending 
in  such  court  shall,  so  far  as  the  same  is  applicable,  and 
not  Incoasistent  with  this  act,  apply  to  all  proceedings  for 
winding  up  a  company,  and  official  liquidators  shall  in  all 
respects  be  considered  as  possessing  the  same  powers  as 
any  trustee  on  a  bankrupt  estate. 

172.  The  vice- warden  of  the  stannaries  may  from  time 
to  time,  with  the  consent  provided  for  by  section  twenty- 
three  of  the  act  of  the  eighteenth  of  Victoria,  chapter 
thirty  .two,  make  rules  for  carrying  into  effect  the  powers 
couferrcd  by  this  act  upon  the  court  of  the  vice-warden, 
but,  subject  to  such  rules,  the  general  practice  of  the  said 
court  and  of  the  registrar's  office  in  the  said  court,  includ- 
ing the  present  practice  of  the  said  court  in  winding  up 
companies,  may  be  applied  to  all  proceedings  under  this 
act;  the  said  vice- warden  may  likewise,  with  the  same 
consent,  make  from  time  to  time  rules  for  specifying  the 
fees  to  be  taken  in  his  said  court  in  proceedings  under  this 
act ;  and  any  rules  so  made  shall  be  of  the  same  force  as 
if  they  had  been  enacted  in  the  body  of  this  act ;  and  tbe 
fees  paid  in  respect  of  proceeding  taken  under  this  act, 
including  fees  taken  under  "  The  Joint  Stock  Companies 
Aot,  1856,"  in  the  matter  of  winding  up  companies,  shall 
be  applied  exclusively  towards  payment  of  such  additional 
officers,  or  such  increase  of  the  salaries  of  existing  officers, 
or  pensions  to  retired  officers,  or  such  other  needful  ex- 
penses of  the  court,  as  the  lord  warden  of  the  stannaries 
shall  from  time  to  time,  on  the  application  of  the  vice- 
warden  or  otherwise,  think  it  to  direct,  sanction,  or  assign, 
and  meanwhile  shall  be  kept  as  a  separate  fund  apart 
from  the  ordinary  fees  of  the  court  arising  from  other 
business,  to  await  such  direction  and  order  of  the  lord 
warden  herein,  and  to  accumulate  by  investment  in  Go- 
vernment securities  until  the  whole  shall  have  been  so 
ap,  ropriated. 

173.  In  Ireland  the  Lord  Chancellor  of  Ireland  may,  as 
respects  the  wiudiug  up  of  companies  in  Ireland,  with  the 
advice  and  coiioeut  of  the  Master  of  the  Rolls  in  Ireland, 
exercise  the  same  power  of  making  rules  as  is  by  this  aot 
hereinbefore  given  to  the  Lord  Chancellor  of  Great 
Britain  ;  but  untd  such  rules  are  made,  the  general  prac- 
tice of  the  Court  of  Chancery  in  Ireland,  including  the 
practioe  hitherto  in  use  in  Ireland  in  winding  up  companies, 
shall,  so  far  as  the  same  is  applicable,  and  not  inconsistent 
with  this  act,  apply  to  all  proceedings  for  winding  up  a 
company. 

PART  V. 

Registration  Office. 

171.  The  registration  of  companies  under  this  act  shall 
be  conducted  as  follows ;  (that  is  to  say,) 


(1.)  The  Board  of  Trade  may  from  time  to  time  appoint 
such  registrars,  assistant  registrars,  darks,  and 
servants  as  they  may  think  necessary  for  the  re- 
gistration of  companies  under  this  act,  and  re- 
move them  at  pleasure : 

(S.)  The  Board  of  Trade  may  make  such  regulations 
as  they  think  fit  with  respect  to  tbe  duties  to  be 
performed  by  any  such  registrars,  assistant  re- 
gistrars, clerks,  and  servants  as  aforesaid  : 

(S.)  The  Board  of  Trade  may  from  time  to  time  deter- 
mine the  places  at  which  offices  for  the  registra- 
tion of  companies  are  to  be  established,  so  that 
there  be  at  all  times  maintained  in  each  of  the 
three  parts  of  ihe  United  Kingdom  at  least  one 
such  office,  and  that  no  company  shall  be  regis- 
tered except  at  an  office  within  that  part  of  the 
United  Kingdom  in  which  by  the  memorandum  of 
Association  the  registered  office  of  the  company 
is  declared  to  be  established ;  and  the  board  may 
require  that  the  registrar's  office  of  the  court  of 
the  vice- warden  of  the  stannaries  shall  be  one  of 
the  offices  for  the  registration  of  companies 
formed  for  working  mines  within  the  jurisdiction 
of  the  court : 

(4.)'  The  Board  of  Trade  may  from  time  to  time  direct 
a  seal  or  seals  to  be  prepared  for  the  authentica- 
tion of  any  documents  required  for  or  connected 
with  the  registration  of  companies: 

(6. )  Every  person  may  inspect  the  documents  kept  by 
the  registrar  of  joint  stock  companies :  and  there 
shall  be  paid  for  such  inspection  such  fees  aa  may 
be  appointed  by  the  Board  of  Trade,  net  exceed- 
ing one  shilling  for  each  inspection ;  and  any 
person  may  require  a  certificate  of  the  incorpora- 
tion of  any  company,  or  a  copy  or  extract  of  any 
other  document  or  soy  part  of  any  other  docu- 
ment, to  be  certified  by  tbe  registrar  ;  and  there 
shall  be  paid  for  such  certificate  of  incorporation, 
certified  copy,  or  extract  such  fees  as  the  Board 
of  Trade  may  appoint,  not  exceeding  five  shil- 
lings for  the  certificate  of  incorporation,  and  not 
exceeding  sixpence  for  each  folio  of  such  copy  or 
extract,  or  in  Scotland  for  each  sheet  of  two 
hundred  words : 

(6.)  The  existing  registrar,  assistant  registrars,  clerks, 
and  other  officers  and  servants  in  the  office  for 
the  registration  of  joint  stock  companies  shall, 
during  the  pleasure  of  the  Board  of  Trade,  hold 
the  offices  and  receive  the  salaries  hitherto  held 
and  received  by  them,  but  they  shall  in  the  exe- 
cution of  their  duties  conform  to  any  regulations 
that  may  be  issued  by  the  Board  of  Trade : 

(7.)  There  shall  be  paid  to  any  registrar,  assistant  re- 
gistrar, clerk,  or  servant  that  may  hereafter  be 
employed  in  the  registration  of  joint  stock  com- 
panies such  salary  as  the  Board  of  Trade  may, 
with  the  sanction  of  the  Commissioners  of  the 
Treasury,  direct : 

(8.)  Whenever  any  act  is  herein  directed  to  be  done  to 
or  by  the  registrar  of  joint  stock  companies,  such 
act  shall,  until  the  Board  of  Trade  otherwise  di- 
rects, be  done  in  England  to  er  by  the  existing 
registrar  of  joint  stock  companies  or  in  his  ab 
senue  to  or  by  such  persoa  as  the  Board  of 
Trade  may,  for  the  time  being,  authorise;  iu 
Scotland  to  or  by  the  existing  registrar  of  joint 
stock  companies  in  Scotland;  and  in  Ireland 
to  or  by  the  existing  assistant  registrar  of 
joint  stock  companies  for  Ireland,  or  by  such 
person  as  the  Board  of  Trade  may  for  tue 
time  being  authorise  in  Scotland  or  Ireland 
in  the  absence  of  the  registrar;  but  in  the 
event  of  tbe  Board  of  Trade  altering  the  consti- 
tution of  the  existing  registry  office,  such  act 
shall  be  done  to  or  by  sunn  officer  or  officers  and 
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at  such  place  or  places  with  reference  to  the  local 
situation  of  the  registered  offices  of  the  compa- 
nies to  be  registered  as  the  Board  of  Trade  may 
appoint. 

PAET  VI. 

Application  of  Act  to  Companies  registered 

under  the  joint  stock  companies  acts. 

175.  The  expression  "Joint  Stock  Companies  Acts" 
as  used  in  this  act  shall  mean  "  The  Joint  Stock  Compa- 
nies Act*  1856,"  "The  Joint  Stock  Companies  Acts, 
1856,  1857,"  "The  Joint  Stock  Banking  Companies  Act, 
1857,"  and  "The  Act  to  enable  Joint  Stock  Banking 
Companies  to  be  formed  on  the  Principle  of  Limited  Lia- 
bility," or  any  one  or  more  of  such  acts,  as  the  case  may 
require ;  but  shall  not  include  the  act  passed  in  the  eighth 
year  of  the  reign  of  her  present  Majesty,  chapter  one 
hundred  and  ten,  and  intituled  An  Act /or  the  Registration, 
Incorporation,  and  Regulation  of  Joint  Stock  Companies. 

176.  Subject  as  hereinafter  mentioned,  this  act,  with 
the  exception  of  table  A.  in  the  first  schedule,  shall  apply 
to  companies  formed  and  registered  under  the  said  Joint 
Stock  Companies  Acts  or  any  of  them,  in  the  same  man- 
ner in  the  ease  of  a  limited  company  as  if  such  company 
had  been  formed  and  registered  under  this  act  as  a  com- 
pany limited  by  shares,  and  in  the  case  of  a  company  other 
than  a  limited  company,  as  if  such  company  had  been 
formed  and  registered  as  an  unlimited  company  under  this 
act,  with  this  qualification,  that  wherever  reference  is 
made  expressly  or  impliedly  to  the  date  of  registration, 
such  date  shall  be  deemed  to  refer  to  the  date  at  which 
such  cempanie  s  were  respectively  registered  under  the  said 
Joint  Stock  Companies  Acts  or  any  of  them,  and  the  power 
of  altering  regulations  by  special  resolution  given  by  this 
act  shall,  in  the  case  of  any  company  formed  and  registered 
under  the  said  Joint  Stock  Companies  acts  or  anyof  them, 
extend  to  altering  any  provisions  contained  in  the  table 
marked  B.  annexed  to  "  The  Joint  Stock  Companies  Act, 
1856,"  and  shall  also  in  the  case  of  an  unlimited  company 
formed  aod  registered  as  last  aforesaid  extend  to  altering 
any  regulations  relating  to  the  amount  of  capital  or  its  dis- 
tribution into  shares  notwithstanding  such  regulations  are 
contained  in  the  memorandum  of  association. 

177.  This  act  shall  apply  to  companies  registered  but 
not  formed  under  the  said  Joint  Stock  Companies  Acts  or 
any  of  them  in  the  same  manner  as  it  is  hereinafter  de- 
clared to  apply  to  companies  registered  but  not  formed 
uuder  this  act,  with  this  qualification,  that  wherever  refe- 
rence is  made  expressly  or  impliedly  to  the  date  of  regis, 
tratiou,  such  date  shall  be  deemed  to  refer  to  the  date  at 
which  such  companies  were  respectively  registered  under 
the  said  Joint  Stock  Companies  Acts  or  any  of  them. 

178.  Any  eompany  registered  under  the  said  Joint  Stock 
Company's  Acts  or  any  of  them  may  cause  its  shares  to  be 
transferred  in  manner  hitherto  in  use,  or  in  such  other 
manner  as  the  eompany  may  direct. 

PART  VII. 

Companies  authorized  to  register  under  this 

Act. 

179.  The  following  regulations  shall  be  observed  with 
respect  to  the  registration  of  companies  under  this  part  of 
this  act ;  (that  is  to  say,) 

(1.  No  company  having  the  liability  of  its  members 
limited  by  Act  of  Parliament  or  letters  patent, 
and  not  being  a  joint  stock  company  as  herein- 
after defined,  shall  register  under  this  act  in  pur- 
suance of  this  part  thereof : 

(2.)  No  company  having  the  liability  of  its  members 
limited  by  Act  of  Parliament  or  by  letters  patent 
shall  register  under  this  act,  in  pursuance  of  this 
part  thereof  as  an  unlimited  company,  or  as  a 
company  limited  by  guarantee : 

(3.)  No  company  that  is  not  a  joint  stock  company  as 
hereinafter  defined,  shall  In  pursuance  of  this 


part  of  this  act  register  under  this  act  as  a  com- 
pany limited  by  shares: 

(4.)  No  company  shall  register  under  this  act  in  pur- 
suance of  this  part  thereof  unless  an  assent  to 
its  se  registering  is  given  by  a  majority  of  such 
of  its  members  as  may  be  present,  personally  or 
by  proxy,  in  cases  where  proxies  are  allowed  by 
the  regulations  of  the  company,  at  some  general 
meeting  summoned  for  the  purpose : 

(5.)  Where  a  company  not  having  the  liability  of  its 
members  limited  by  Act  of  Parliament  or  letters  • 
patent  is  about  to  register  as  a  limited  eompany, 
the  majority  required  to  assent  as  aforesaid  shall 
consist  of  not  less  than  three-fourths  of  the  mem- 
bers present,  personally  or  by  proxy,  at  such 
hut-mentioned  general  meeting : 

(6.)  Where  a  company  is  about  to  register  as  a  company 
limited  by  guarantee  the  assent  to  its  being  so 
registered  shall  be  accompanied  by  a  resolution 
declating  that  each  member  undertakes  to  con- 
tribute to  the  assets  of  the  company,  in  the  event 
of  the  same  being  wound  up,  during  the  time  . 
that  he  is  a  member,  or  within  one  year  after- 
wards, for  payment  of  the  debts  and  liabilities  of 
the  company  contracted  before  the  time  at  which 
he  ceased  to  be  a  member,  and  of  the  costs, 
charges,  and  expenses  of  winding  up  the  com- 
pany, and  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves,  such  amount 
as  may  be  required,  not  exceeding  a  specified 
amount : 

In  computing  any  majority  under  this  section  when  a  poll 
is  demanded  regard  shall  be  had  to  the  number  of  votes  to 
which  each  member  is  entitled  according  to  the  regulations 
of  the  eompany  of  which  he  is  a  member. 

180.  With  the  above  exceptions,  and  subject  to  the 
foregoing  regulations,  every  {company  existing  at  the  time 
of  the  commencement  of  this  act,  including  any  company 
registered  under  the  said  Joint  Stock  Companies  Act, 
consisting  of  seven  or  more  members,  and  any  company 
hereafter  formed  in  pursuance  of  any  Act  of  Parliament  other 
than  this  act,  or  of  letters  patent,  or  being  a  company 
engaged  in  working  mines  within  and  subject  to  the  juris- 
diction of  the  stannaries,  or  being  otherwise  duly  constituted 
by  law,  and  consisting  of*  seven  or  more  members,  may  at 
any  time  hereafter  register  itself  under  this  act  as  an  unlimited 
company,  or  a  company  limited  by  shares,  or  a  company 
limited  by  guarantee;  and  no  such  registration  shall  be 
invalid  by  reason  that  it  has  taken  place  with  a  view  to 
the  company  being  wound  up. 

181.  For  the  purposes  of  this  part  of  this  act,  so  far  as 
the  same  relates  to  the  description  of  companies  empowered 
to  register  as  companies  limited  by  shares,  a  joint  stock 
company  shall  be  deemed  to  be  a  company  having  a  perma- 
nent paid  up  or  nominal  capital  *f  fixed  amount,  divided 
into  shares,  also  of  fixed  amount,  or  held  and  transferable 
as  stock,  or  divided  and  held  partly  in  one  way  and  partly 
in  the  other,  and  formed  on  the  principle  of  hariog  for  Hs 
members  the  holders  of  shares  in  such  capital,  or  the 
holders  of  such  stock,  and  no  other  persons  ;  and  such 
company  when  registered  with  limited  liability  under  this 
act  shall  be  deemed  to  be  a  company  limited  by  shares. 

183.  No  banking  company  claiming  to  issue  notes  in  the 
United  Kingdom  shall  be  entitled  to  limited  liability  in 
respect  of  such  issue,  but  shall  continue  subject  to  unlimited 
liability  in  respect  thereof,  and,  if  necessary,  the  assets 
shall  be  marshalled  for  the  benefit  of  the  general  creditors, 
and  the  members  shall  be  liable  for  the  whole  amount  of 
the  issue,  in  addition  to  the  sum  for  which  they  would  be 
liable  as  members  of  a  limited  company, 

183.  Previously  to  the  registration  in  pursuance  of  this 
part  of  this  act  of  any  joint  stock  company  there  shall  be 
delivered  to  the  registrar  the  following  documents ;  that  is 
to  say, 

(I.)  A  list  showing  the  names,  addresses,  and  occupa- 
tions of  all  persons  who  on  a  day  named  in  such 
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list,  and  not  being  more  than  six  clear  days  before 
the  day  of  registration,  were  members  of  sucb 
company,  with  the  addition  of  the  shares  held  by 
such  persons  respectively,  distinguishing,  in  cases 
where  such  shares  are  numbered,  each  share  by 
its  number ; 
(2.)  A  copy  of  any  Act  of  Parliament,  royal  charter, 
letters  patent,  deed  of  settlement,  contract  of  co- 
partnery, cost  book  regulations,  or  other  instru- 
ment constituting  or  regulating  the  company  : 
(3.)  If  any  such  joint  stock  company  is  intended  to 
be  registered  as  a  limited  company,  the  above 
list  and  copy  shall  be  accompanied  by  a  state- 
ment specifying  the  following  particulars ;  that 
Is  to  say. 

The  nominal  capital  of  the  company  and  the 

number  of  shares  into  which  it  is  divided: 
The  number  of  shares  taken  and  the  amount 

paid  on  each  share : 
The  name  of  the  company,  with  the  addition 
of  the  word  "  limited "  as  the  last  word 
thereof : 
"With  the  addition,  in  the  case  of  a  company 
intended  to  be  registered  as  a  company  limi- 
ted by  guarantee,  of  the  resolution  declaring 
the  amount  of  the  guarantee. 

184.  Previously  to  the  registration  in  pursuance  of  this 
part  of  this  act  of  any  company  not  being  a  joint  stock 
company  there  shall  be  delivered  to  the  registrar  a  list 
showing  the  names,  addresses,  and  occupations  of  the 
directors  or  other  managers  (if  any)  of  the  company,  also 
a  copy  of  any  Act  of  Parliament,  letters  patent,  deed  of 
settlement,  contract  of  co-partnery,  cost  book  regulations, 
or  other  instrument  constituting  or  regulating  the  company, 
with  the  addition,  in  the  case  of  a  company  intended  to  be 
registered  as  a  company  limited  by  guarantee,  of  the  reso- 
lution declaring  the  amount  of  guarantee. 

185.  Where  a  joint  stock  company  authorised  to  register 
under  this  act  has  had  the  whole  or  any  portion  of  its 
capital  converted  into  stock,  such  company  shall,  as  to  the 
capital  so  converted,  instead  of  delivering  to  the  registrar 
a  statement  of  shares,  deliver  to  the  registrar  a  statement 
of  the  amount  of  stock  belonging  to  the  company,  and  the 
names  of  the  persons  who  were  holders  of  such  stock,  on 
some  day  to  be  named  in  the  statement,  not  more  than  six 
clear  days  before  the  day  of  registration. 

186.  The  lists  of  members  and  directors  and  any  other 
particulars  relating  to  the  company  hereby  required  to  be 
delivered  to  the  registrar  shall  be  verified  by  a  declaration 
of  the  directots  of  the  company  delivering  the  same,  or  any 
two  of  them,  or  of  any  two  other  principal  officers  of  the 
company,  made  in  pursuance  of  the  act  passed  in  the  sixth 
year  of  the  reign  of  his  late  Majesty  King  William  the 
Fourth,  chapter  sixty-two. 

187.  The  registrar  may  require  such  evidence  as  he 
thinks  necessary  for  the  purpose  of  satisfying  himself 
whether  an  existing  company  is  or  not  a  joint  stock  com- 
pany as  hereinbefore  defined. 

188.  Every  banking  company  existing  at  the  date  of  the 
passing  of  this  act  which  registers  itself  as  a  limited  com- 
pany shall,  at  least  thirty  days  previous  to  obtaining  a  cer- 
tificate of  registration  with  limited  liability,  give  notice 
that  it  is  intended  so  to  register  the  same  to  every  person 
and  partnership  firm  who  have  a  banking  account  with  the 
company,  and  such  notice  shall  be  given  either  by  deliver- 
ing the  same  to  such  person  or  firm,  or  leaving  the  same 
or  putting  the  same  into  the  post  addressed  to  him  or  them 
at  such  address  as  shall  have  been  last  communicated  or 
otherwise  become  known  as  his  or  their  address  to  or  by 
the  company  ;  and  in  case  the  company  omits  to  give  any 
such  notice  as  is  hereinbefore  required  to  be  given,  then  as 
between  the  company  and  the  person  or  persons  only 
who  are  for  the  time  being  interested  in  the  account 
in  respect  of  whioh  such  notice  ought  to  have  been 
given,  and  so  far  as  respects  such  account  and  all  varia- 
tions thereof  down  to  the  time  at  which  such  notice 
shall  be  given,  but  not  further  or  otherwise,  the  certi- 


ficate of  registration  with  limited  liability  shall  have  no 
operation. 

189.  No  fees  shall  be  charged  in  respect  of  the  regis- 
tration in  pursuance  of  this  part  of  this  act  of  any  com- 
pany in  cases  where  such  company  is  not  registered  as  a 
limited  company,  or  where  previously  to  its  being  regis- 
tered as  a  limited  company  the  liability  of  the  shareholders 
was  limited  by  some  other  Act  of  Parliament  or  by  letters 
patent. 

190.  Any  company  authorised  by  this  part  of  this  act  to 
register  with  limited  liability  shall,  for  the  purpose  ot  ob- 
taining registration  with  limited  liability,  change  its  dame, 
by  adding  (hereto  the  word  ••  limited." 

191.  Upon  compliance  with  the  requisitions  in  this  part 
of  this  act  contained  with  respect  to  registration,  and  on 
payment  of  such  fees,  if  any,  as  are  payable  under  the 
tables  marked  B.  and  C.  in  the  first  schedule  hereto,  the 
registrar  shall  certify  under  his  hand  that  the  company  so 
applying  for  registration  is  incorporated  as  a  company 
under  this  act,  and,  in  the  case  of  a  limited  company,  that 
it  is  limited,  and  thereupon  such  company  shall  be  incor- 
porated, and  shall  have  perpetual  succession  and  a  oommou 
seal,  with  power  to  hold  lands ;  and  any  banking  company 
in  Scotland  so  incorporated  shall  be  deemed  and  taken  to 
be  a  bank  incorporated,  constituted,  or  established  by  or 
under  Act  of  Parliament. 

192.  A  certificate  of  incorporation  given  at  any  time  to 
any  company  registered  in  pursuance  of  this  part  of  this 
act  shall  be  conclusive  evidence  that  all  the  requisitions 
herein  contained  in  respect  of  registration  under  this  act 
have  been  complied  with,  and  that  the  company  is  autho- 
rised to  be  registered  under  this  act  as  a  limited  or  unlimi- 
ted company,  as  the  case  may  be,  and  the  date  of  incor- 
poration mentioned  in  such  certificate  shall  be  deemed  to 
be  the  date  at  which  the  company  is  incorporated  under 
this  act. 

198.  All  such  property*  real  and  personal,  including  all 
interests  and  rights  in,  to,  and  out  of  property,  real  and 
personal,  and  including  obligations  and  things  in  action, 
as  may  belong  to  or  be  vested  in  the  company  at  the 
date  of  its  registration  under  this  act,  shall  on  regis- 
tration pass  to  and  vest  in  the  company  as  incorporated 
under  this  act  for  all  the  estate  and  interest  of  the  company 
therein. 

194.  The  registration  in  pursuance  of  this  part  of  this 
act  of  any  company  shall  not  affect  or  prejudice  the  liability 
of  such  company  to  have  enforced  against  it,  or  its  right  to 
enforce,  any  debt  or  obligation  incurred,  or  any  contract 
entered  into,  by,  to,  with,  or  on  behalf  of  such  company 
previously  to  suoh  registration. 

195.  All  such  actions,  suits,  and  other  legal  proceedings 
as  may  at  the  time  of  the  registration  of  any  company 
registered  in  pursuance  of  this  part  of  this  act  have  beeo 
commcnoed  by  or  against  such  company,  or  the  public 
officer  or  any  member  thereof,  may  be  continued  in  the 
same  manner  as  if  such  registration  had  not  taken  place ; 
nevertheless,  execution  shall  not  issue  against  the  effects 
of  any  individual  member  of  suoh  company  upon  any 
judgment,  decree,  or  order  obtained  in  any  action,  suit, 
or  proceeding  so  commenced  as  aforesaid;  but  in  the 
event  of  the  property  and  effects  of  the  company  being 
insufficient  to  satisfy  suoh  judgment,  decree,  or  order, 
an  order  may  be  obtained  for  winding  up  the  company. 

198.  When  a  company  is  registered  under  this  act  in 
pursuance  of  this  part  thereof,  all  provisions  contained 
in  any  Act  of  Parliament,  deed  of  settlement,  contract  of 
co-partnery,  cost  book  regulations,  letters  patent,  or  other 
instrument  constituting  or  regulating  the  company,  in- 
cluding, in  the  case  of  a  company  registered  as  a  com- 
pany limited  by  guarantee,  the  resolution  declaring  the 
amount  of  the  guarantee,  shall  be  deemed  to  be  con- 
ditions and  regulations  of  the  company,  in  the  same 
manner  and  with  the  same  incidents  as  if  they  were 
contained  in  a  registered  memorandum  of  association 
and  articles  of  association ;  and  all  the  provisions  of  this 
act  shall  apply  to  such  company  and  the  members,  con- 
tributories,  and   creditors  thereof,  in  the 
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in   all  lespects  as  if  it  had  been  formed  under  this  act, 
subject  to  the  provisions  following,  that  is  to  say, 

1 1  )  That  table  A.  in  the  first  schedule  to  this  act  shall 
not,  unless  adopted  by  special  resolution,  apply  to 
any  company  registered  under  this  act  in  pur- 
suance of  this  part  thereof : 

(2.)  That  the  provisions  of  this  act  relating  to  the  num- 
bering of  shares  shall  not  apply  to  any  joint  stock 
company  whose  shares  are  not  numbered : 

Q3.)  That  no  company  shall  have  power  to  alter  any  pro- 
vision contained  in  any  Act  of  Parliament  relating 
to  the  company : 

(4.)  That  no  company  shall  have  power,  without  the 
sanction  of  the  board  of  trade,  to  alter  any  provi- 
sion contained  in  any  letters  patent  relating  to 
the  company:  * 

(5.)  That  in  the  event  of  the  compiny  being  wound  up, 
every  person  shall  be  a  contributory,  in  respect 
of  the  debts  and  liabilities  of  the  company  con- 
tracted prior  to  registration,  who  is  liable,  at  law 
or  in  equity,  to  pay  or  contribute  to  the  payment 
of  any  debt  or  liability  of  the  company  contracted 
prior  to  registration,  or  to  pay  or  contribute  to 
the  payment  of  any  sum  for  the  adjustment  of 
the  rights  of  the  members  amongst  themselves  in 
respect  of  any  such  debt  or  liability ;  or  to  pay 
or    contribute    to    the  payment   of  the  costs, 
charges,  and  expenses  of  winding  up  the  com- 
pany, so  far  as  relates  to  such  debts  or  liabilities 
as  aforesaid ;  and  every  such  contributory  shall 
be  liable  to  contribute  to  the  assets  of  the  com- 
pany, in  the  course  of  the  winding  up,  ail  sums 
due  from  him  in  respect  of  any  such  liability  as 
aforesaid ;  and  in  the  event  of  the  death,  bank- 
ruptcy, or  insolvency  of  any  such  contributory  as 
last  aforesaid,  or  marriage  of  any  such  contribu- 
tory, being  a  female,  the  provisions  hereinbefore 
contained  with   respect  to  the  representatives, 
heirs,  and  devisees  of  deceased  contributories, 
and  with  reference  to  the  assignees  of  bankrupt 
or  insolvent  contributories,  and  to  the  husbands 
of  married  oontributories,  shall  apply : 
(6.)  That  nothing  herein  contained  shall  authorise  any 
company  to  alter  any  such  provisions  contained 
in  any  deed  of  settlement,  contract  of  copartnery, 
cost  book  regulations,  letters  patent,  or  other  in- 
strument constituting  or  regulating  the  company, 
as  would,  if  such  company  had  originally  been 
formed  under  this  act,  have  been  contained  in 
the  memorandum   of  association,  and  are  not 
authorised  to  be  altered  by  this  act ; 
But  nothing  herein  contained  shall  derogate  from   any 
power  of  altering  its  constitutions   or  regulations  which 
may  be  vested  in  any  company  registering  under  this  act 
in  pursuance  of  this  part  thereof  by  virtue  of  any  Act  of 
Parliament,  deed  of  settlement,  contract  of  copartnery, 
letters  patent,  or  other  instrument  constituting  or  regula- 
ting the  company. 

197.  The  court  may,  at  any  time  after  the  presentation 
of  a  petition  for  winding  up  a  company  registered  in  pur- 
suance of  this  part  of  this  act,  and  before  making  an 
order  for  winding  up  the  company,  upon  the  application  by 
motion  of  any  creditor  of  the  company,  restrain  further 
proceedings  in  any  action,  suit,  or  legal  proceeding  against 
any  contributory  of  the  company  as  well  as  against  the 
company  as  hereinbefore  provided,  upon  such  terms  as  the 
court  thinks  fit. 

198.  Where  an  order  has  been  made  for  winding  up  a 
company  registered  in  pursuance  of  this  part  of  the  act, 
in  addition  to  the  provisions  hereinbefore  contained,  it  is 
hereby  further  provided  that  no  suit,  action,  or  other  legal 
proceeding  shall  be  commenced  or  proceeded  with  against 
any  contributory  of  the  company  in  respect  of  any  debt  of 
the  company,  except  with  the  leave  of  Ihe  oourt,  and  sub- 
ject to  such  terms  as  the  court  may  impose. 


PART  VIII. 
Application  of  Act  to   upbboistered    Compahies. 

199.  Subject  as  hereinafter  mentioned,  any  partnership, 
association,  or  company,  except  railway  companies  incor- 
porated by  Act  of  Parliament,  consisting  of  more  than 
seven  members,  and  not  registered  under  this  act,  and 
hereinafter  included  under  the  term  unregistered  company, 
may  be  wound  up  under  this  act,  and  all  the  provisions  of 
this  act  with  respect  to  winding  up  shall  apply  to  such 
company,  with  the  following  exceptions  and  additions  : 
(I.)  An  unregistered  company  shall,  for  the  purpose  of 
determining  the  court  having  jurisdiction  in  the 
matter  of  the  winding  up,  be  deemed  to  be  re- 
gistered in  that  part  of  the  United  Kingdom 
where  its  principal  place  of  business  is  situate ; 
or,  if  it  has  a  principal  place  of  business  situate 
in  more  than  one  part  of  the  United  Kingdom, 
then  in  each  part  of  the  United  Kingdom  where 
it  has  a  principal  place  of  business ;  moreover 
the  principal  place  of  business  of  an  unregistered 
company,  or  (where  it  has  a  principal  place  of 
business  situate  in  more  than  one  part  of  the 
United  Kingdom)  such  one  of  Its  principal  places 
of  business  as  is  situate  in  that  part  of  the  United 
Kingdom  in  which  proceedings  are  being  insti- 
tuted, shall  for  all  the  purposes  of  the  winding 
up  of  such  company  be  deemed  to  be  the  regis- 
tered office  of  the  company : 
(2  )  No  unregistered  company  shall  be  wound  up  under 
this  act  voluntarily  or  .subject  to  the  supervision 
of  the  oourt : 
(3.)  The  circumstances  under  which  an  unregistered 
company  may  be  wound  up  are  as  follows ;  (that 
is  to  say,) 
(a.)  Whenever  the  company  is  dissolved,  or  has 
ceased  to  carry  on  business,  or  is  carrying  on 
business  only  for  the  purpose  of  winding  up 
its  aftairs ; 
(6.)  Whenever  the  company  is  unable  to  pay  its 

debts; 
(c.)  Whenever  the  court  is  of  opinion  that  it  is 
just  and  equitable  that  the  company  should 
be  wound  up : 
(4  )  An  unregistered  company  shall,  for  the  purposes  of 
this  act,  be  deemed  to  be  unable  to  pay  its  debts ; 
(o .)  Whenever  a  creditor  to  whom  the  company  is 
indebted  at  law  or  in  equity,  by  assignment 
or  otherwise,  in  a  sum  exceeding  fifty  pounds 
then  due,  has  served  on  the  company,  by 
leaving  the  same  at  the  principal  place  of 
business  of  the  company,  or  by  delivering  to 
the  secretary  or  some  director  or  principal 
officer  of  the  company,  or  by  otherwise  serv- 
ing the  same  in  such  manner  as  the  court 
may  approve  or  direct,  a  demand  under  his 
hand  requiring  the  company  to  pay  the  sum 
so  due,  and  the  company  has  for  the  space 
of  three  weeks  succeeding  the  service  of 
such  demand  neglected  to  pay  such  sum, 
or  to  secure  or  compound  for  the  same  to 
the  satisfaction  of  the  creditor: 
(6.)  Whenever  any  action,  suit,  or  other  proceeding 
has  been  instituted  against  any  member  of 
the  company  for  any  debt  or  demand  due,  or 
claimed  to  be  due,  from  the  company,  or 
from  him  in  his  character  of  member  of  the 
company,  and  notice  in  writing  of  the  insti- 
tution of  such  action  suit,  or  other  legal 
proceeding  having  been  served  upon  the 
company  by  leaving  the  same  at  the  principal 
place  of  business  of  the  company,  or  by  de- 
livering it  to  the  secretary,  or  some  director, 
manager,  or  principal  officer  of  the  com- 
pany, or  by  otherwise  serving  the  same  in 
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such  manner  as  the  court  may  approve  or 
direct,  the  company  has  not  within  ten  days 
after  service  of  sach  notice  paid,  secured, 
or  compounded  for  snch  debt  or  demand*  or 
procured  such  action,  suit,  or  other  legal 
proceeding  to  be  stayed,  or  indemnified  the 
defendant  to  his  reasonable  satisfaction 
against  such  action,  suit,  or  other  legal  pro- 
ceeding, and  against  all  costs.£damages,  and 
expenses  to  be  incurred  by  him  by  reason  of 
the  same : 

(c.)  Whenever,  in  England  or  Ireland  execution 
or  other  process  issued  on  a  judgment,  de- 
cree, or  order  obtained  in  any  court  in  favour 
of  any  creditor  in  any  proceeding  at  law  or 
in  equity  instituted  by  such  oreditor  against 
the  company,  or  any  member  thereof  as 
such,  or  against  any  person  authorised  to  be 
sued  as  nominal  defendant  on  behalf  of  the 
company,  is  returned  unsatisfied : 

(d  )  Whenever,  in  the  case  of  an  unregistered 
company  engaged  in  working  mines  within 
and  subject  to  the  jurisdiction  of  the  stan- 
naries, a  customary  decree  or  order  absolute 
for  the  sale  of  the  machinery,  materials, 
and  effects  of  suoh  mine  has  been  made  in  a 
creditor's  suit  in  the  court  of  the  vice-war- 
den: 

(e)  Whenever,  in  Scotland,  the  inducin  ef  a 
charge  for  payment  on  an  extract  decree,  or 
an  extract  registered  bond,  or  an  extract 
registered  protest,  have  expired  without 
payment  being  made ; 

(J.)  Whenever  it  is  otherwise  proved  to  the  satis- 
faction of  the  court  that  the  company  is  un- 
able to  pay  its  debts. 

200.  In  the  event  of  an  unregistered  company  being 
wound  up  every  person  shall  be  deemed  to  be  a  contribu- 
tory who  is  liable,  at  law  or  in  equity,  to  pay  or  contribute 
to  the  payment  of  any  deht  or  liability  of  the  company,  or 
to  pay  or  contribute  to  the  payment  of  any  sum  for  the 
adjustment  of  the  rights  of  the  members  amongst  them- 
selves, or  to  pay  or  contribute  to  the  payment  of  the  costs, 
charges,  and  expenses  of  winding  up  the  company,  and 
every  suoh  contributory  shall  be  liable  to  contribute  to  the 
assets  of  the  company  in  the  course  of  the  winding  up  all 
sums  due  from  him  in  respect  of  any  such  liability  as 
aforesaid  j  but  in  the  event  of  the  death,  bankruptcy,  or 
insolvency  of  any  contributory,  or  marriage  of  any  female 
contributory,  the  provisions  herein-before  contained  with 
respect  to  the  personal  representatives,  heirs,  aud  devisees 
of  a  deceased  contributory,  and  to  the  assignees  of  a  bank- 
rupt or  insolvent  contributory,  and  to  the  husband  of  mar- 
ried contributorles,  shall  apply. 

201.  The  court  may,  at  any  time  after  the  presentation 
of  a  petition  for  winding  up  an  unregistered  company,  and 
before  making  an  order  for  winding  up  the  company,  upon 
tho  application  of  any  creditor  of  the  company,  restrain 
farther  proceedings  in  any  action,  suit,  or  proceeding 
against  any  contributory  of  the  company,  or  against  the 
company  as  herein-before  provided,  upon  suoh  terms  as 
the  court  thinks  fit, 

202.  Where  an  order  has  been  made  for  winding  up  an 
unregistered  company  in  addition  to  the  provisions  herein- 
before contained  in  the  case  of  companies  formed  under 
this  act,  it  is  hereby  further  provided  that  no  suit,  action, 
or  other  legal  proceeding  shall  be  commenced  or  proceeded 
with  against  any  contributory  of  the  company  in  respect  of 
any  debt  of  the  company,  except  with  -the  leave  of  the 
court,  and  subject  to  such  terms  as  the  court  may  impose. 

203.  If  any  unregistered  company  has  no  power  to  sue 
and  be  sued  in  a  common  name,  or  if  for  any  reason  it  ap- 
pears expedient,  the  court  may  by  the  order  made  for 
winding  up  such  company,  or  by  any  subsequent  order, 
direct  that  all  such  property,  real  and  personal,  including 
all  interest,  claims,  and  rights  into  and  out  of  property, 
real  and  personal,  and  including  things  In  action,  as  may 


belong  to  or  be  vested  in  the  company,  or  to  or  in  any  per- 
son or  persons  on  trust  for  or  on  behalf  of  the  company, 
or  any  part  of  such  property,  is  to  vest  in  the  official  liqui- 
dator or  official  liquidators  by  his  or  their  official  name  or 
names,  and  thereupon  the  same  or  such  part  thereof  as 
may  be  specified  in  the  order  shall  vest  accordingly,  and 
the  official  liquidator  or  official  liquidators  may,  in  his  or 
tbeir  official  name  or  names,  or  in  such  name  or  names  and 
after  giving  such  indemnity  as  the  court  directs,  bring  or 
defend  any  actions,  suits,  or  other  legal  proceeding  relating 
to  any  prpperty  vested  in  him  or  them,  or  any  actions, 
suits,  or  other  legal  proceedings  necessary  to  be  brought 
or  defended  for  the  purposes  of  effectually  winding  up  the 
company  and  recovering  the  property  thereof. 

204.  The  provisions  made  by  this  part  of  the  act  with 
respect  to  unregistered  companies  shall  be  deemed  to  be 
made  in  addition  to  and  not  in  restriction  of  any  provisions 
herein-before  contained  with  respect  to  winding  up  com- 
panies by  the  court,  and  the  court  or  official  liquidator 
may,  in  addition  to  anything  contained  In  this  part  of  the 
act,  exercise  any  powers  or  do  any  act  in  the  case  of  unre- 
gistered companies  which  might  be  exercised  or  done  by  it 
or  him  inwinding  up  companies  formed  under  this  act ;  but 
an  unregistered  company  shall  not,  except  in  the  event  of 
its  being  wound  up,  be  deemed  to  be  a  company  under  this 
act,  and  then  only  to  the  extent  provided  by  this  part  of 
this  act. 

FART  IX. 
Rspbal  or  Acts,  am>  temporary  provisions. 

205.  After  the  commencement  of  this  act  there  shall  be 
repealed  the  several  acta  specified  in  the  first  part  of  the 
third  schedule  hereto,  with  this  qualification,  that  so  much 
of  the  said  act  as  is  set  forth  in  the  second  part  of  the  said 
third  schedule  shall  be  hereby  re-enacted  and  continue  in 
force  as  if  unrepealed. 

206.  No  repeal  hereby  enacted  shall  affect, 

(1.)  Anything  duly  done  under  any  acts  hereby  repealed: 

(2.)  The  incorporation  of  any  company  registered  under 
any  act  hereby  repealed : 

(3.)  Any  right  or  privilege  acquired  or  liability  incurred 
under  any  act  hereby  repealed: 

(4.)  Any  penalty,  forfeiture,  or  other  punishment  in- 
curred in  respect  of  any  offence  against  any  act 
hereby  repealed : 

(5.)  Table  B.  in  the  schedule  annexed  to  the  Joint  Stock 
Companies  Act,  1 656,  or  any  part  thereof,  so  far 
as  the  same  applies  to  any  company  existing  at 
the  time  of  the  commencement  of  this  act. 

207.  Where  previously  to  the  commencement  of  this  act 
an  order  has  been  made  for  winding  up  a  company  under 
any  acts  or  act  hereby  repealed,  or  a  resolution  has  been 
passed  for  winding  up  a  company  voluntarily,  such  company 
shall  be  wound  up  in  the  same  manner  and  with  the  same 
incidents  as  if  this  act  were  not  passed,  and  for  the  pur- 
poses of  snch  winding  up  such  repealed  acts  or  act  shall 
be  deemed  to  remain  in  full  force. 

208.  Where  previously  to  the  commencement  of  this  act 
any  conveyance,  mortgage,  or  other  deed  has  been  made 
in  pursuance  of  any  act  hereby  repealed,  such  deed  shall 
be  of  the  same  force  as  if  this  act  had  not  passed,  and  for 
the  purposes  of  such  deed  such  repealed  act  shall  be  deemed 
to  remain  in  full  force. 

209.  Every  insuranoe  company  completely  registered 
under  the  act  passed  in  the  eighth  year  of  the  reign  of  her 
present  Majesty,  chapter  one  hundred  and  ten,  intituled  An 
Act  for  the  Registration,  Incorporation*  and  Regulation  of 

'  Joint  Stock  Companies,  shall  on  or  before  the  second  day 
of  November,  one  thousand  eight  hundred  and  sixty-two, 
and  every  other  company  required  by  any  act  hereby  re- 
pealed to  register  under  the  said  Joint  Stock  Companies 
Acts,  or  one  of  such  acts,  and  which  has  not  so  registered, 
shall,  on  or  before  the  expiration  of  the  thirty-first  day 

!  from  the  commencement  of  this  act,  register  itself  as  a 
company  under  this  act,  in  manner  and  subject  to  the  re- 
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gulatioDs  hereinbefore  contained,  with  this  exception,  that 
no  company  completely  registered  under  the  said  act  of  the 
eighth  year  of  the  reign  of  her  present  Majesty  shall  be 
required  to  deliver  to  the  registrar  a  copy  of  ifa  deed  of 
settlement ;  and  for  the  purpose  of  enabling  such  insu- 
rance companies  as  are  mentioned  in  this  section  to  regis- 
ter under  this  act,  this  act  shall  be  deemed  to  come  into 
operation  immediately  on  the  passing  thereof;  nevertheless 
the  registration  of  such  companies  shall  not  have  any  effect 
until  the  time  of  the  commencement  of  this  act  No  fees 
shall  be  charged  in  respect  of  the  registration  of  any  com- 
pany required  to  register  by  this  section. 

S10.  If  any  company  required  by  the  last  section  to  re- 
gister under  this  act  makes  default  in  complying  with  the 
provisions  thereof,  then,  from  and  after  the  day  upon  which 
such  company  is  required  to  register  under  this  act,  until 
the  day  on  which  such  company  is  registered  under  this 
act  (which  it  is  empowered  to  do  at  any  time),  the  follow- 
ing consequences  shall  ensue ;  that  is*to  say, 

(1.)  The  company  shall  be  incapable  of  suing  either  at 

law  or  in  equity,  but  shall  not  be  incapable  of 

being  made  a  defendant  to  a  suit  either  at  law  or 

in  equity : 

(2.)  No  dividend  shall  be  payable  to  any  shareholder  in 

such  company  : 
(3.)  Each  director  or  manager  of  the  company  shall  for 
each  day  during  which  the  company  so  being  in 
default  carries  on  business,  incur  a  penalty  not  ex- 
ceeding five  pounds,  and  such  penalty  may  be  re- 
covered by  any  person,  whether  a  shareholder  or 
not  in  the  company,  and  be  applied  by  him  to  his 
own  use : 
Nevertheless,  such  default  shall  not  render  the  company 
so  being  in  default  illegal,  nor  subject  it  to  any  penalty  or 
disability  other  than  as  specified  in  this  section  ;  and  re- 
gistration under  this  act  shall  cancel  any  penalty  or  for- 
feiture, and  put  an  end  to  any  disability  which  any  com- 
pany may  have  incurred  under  any  act  hereby  repealed  by 
reason  of  its  not  having  registered  under  the  said  Joint 
Stock  Companies  Acts,  1856,  1857,  or  one  of  them. 

211.  Upon  the  application  of  the  directors  of  any  com- 
pany registered  under  the  Joint  8tock  Companies  Acts  as 
hereinbefore  defined,  or  any  of  them,  made  within  one  year 
after  the  date  of  the  eominencement  of  this  act,  sanctioned 
by  a  resolution  passed  at  an  extraordinary  general  meeting, 
but  subject  to  the  restrictions  hereinafter  mentioned,  the 
Board  of  Trade  shall  have  authority  by  their  certificate 
in  writing  to  change  the  registered  office  of  any  such  com- 
pany from  any  one  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  to  any  other  part  thereof,  and  the  re- 
gistrar of  joint  stock  companies  with  whom  the  memoran- 
dum of  registration  of  such  company  has  been  registered 
shall,  upon  receipt  of  such  certificate,  note  in  writing  upon 
the  margin  or  at  the  foot  of  the  said  memorandum  the 
name  of  the  place  to  which  such  registered  office  is  to  be 
transferred,  and  the  day  upon  which  such  transfer  is,  pur- 
suant to  such  certificate,  to  take  place,  and  shall  attach  the 
certificate  to  the  memorandum,  and  the  said  registrar  shall 
thereupon  transmit  to  the  registrar  of  joint  stock  compa- 
nies for  that  part  of  the  United  Kingdom  to  which  the  re- 
gistered office  is  to  be  so  transferred  copies  of  the  said 
certificate  and  of  the  said  memorandum  of  registration  so 
noted  certified  by  him ;  and  the  said  registrar  for  the  said 
last-mentioned  part  of  the  United  Kingdom  shall,  upon  re- 
ceipt of  such  copies  of  certificate  and  memorandum,  retain 
and  register  the  same  in  like  manner,  and  on  payment  of 
the  like  fees  to  him  as  provided  in  the  case  of  the  registra- 
tion of  an  original  memorandum  of  registration,  and  there- 
upon the  place  of  the  registered  office  shall,  from  the  said 
last  mentioned  registration  and  the  said  day  mentioned  in 
the  said  certificate,  be  the  place  mentioned  as  such  on  the 
said  certificate:  Provided,  however,  that  such  change 
shall  in  nowise  alter  or  affect  anything  theretofore  done  by 
the  said  company,  or  any  of  their  rights  or  liabilities  in  re- 
spect thereof. 

212;  The  Board  of  Trade  shall  not  issue  their  certifi- 


cates in  pursuance  of  the  foregoing  section  until  they  are 
satisfied  that  an  advertisement  of  the  intention  of  the  com- 
pany to  apply  to  the  Board  of  Trade  for  a  certificate,  with 
a  declaration  that  all  parties  objecting  thereto  are  forth- 
with to  apply  to  the  Board  of  Trade,  has  been  published 
once  at  the  least  in  each  of  four  successive  weeks  in  the 
newspapers  following ;  that  is  to  say,  in  some  newspaper 
circulating  in  the  district  where  the  registered  office  of  the 
company  is  situate,  and  also  if  the  company  is  registered 
in  England  in  the  London  Gazette,  if  in  Ireland  in  the 
Dublin  Gazette,  if  in  Scotland  in  the  Edinburgh  Gazette, 
nor  until  the  said  Board  are  satisfied  that  the  objections, 
if  any,  that  may  be  urged  against  the  issue  of  such  certifi- 
cate arc  groundless. 

FIRST  SCHEDULE. 

TABLE  A. 

Regulations  fob  Management  of  a  Company 
limited  sr  Shares. 

Shares, 

(1.)  If  several  persons  are  registered  as  joint  holders 
of  any  share,  any  one  of  such  persons  may  give 
effectual  receipts  for  any  dividend  payable  in  re- 
spect of  such  share. 

(2.)  Every  member  shall,  on  payment  of  one  shilling,  or 
such  less  sum  as  the  company  in  general  meeting 
may  prescribe,  be  entitled  to  a  certificate,  under  the 
common  seal  of  the  company,  specifying  the  share 
or  shares  held  by  him,  and  the  amount  paid  up 
thereon. 

(3.)  If  such  certificate  is  worn  out  or  lost,  it  may  be 
renewed  on  payment  of  one  shilling,  or  such  less 
sum  as  the  company  in  general  meeting  may  pre- 
scribe. 

Calls  on  Shares. 

(4.)  The  directors  may  from  time  to  time  make  such 
calls  upon  the  members  in  respect  of  all  monies  un- 
paid on  their  shares  as  they  think  fit,  provided  that 
twenty-one  days'  notice  at  least  is  given  of  each 
call,  and  each  member  shall  be  liable  to  pay  the 
amount  of  calls  so  made  to  the  persons  and  at  the 
times  and  places  appointed  by  the  directors. 

(5.)  A  call  shall  be  deemed  to  have  been  made  at  the 
time  when  the  resolution  of  the  directors  autho- 
rising such  call  was  passed. 

(6.)  If  the  call  payable  in  respect  of  any  share  is  not 
paid  before  or  on  the  day  appointed  for  payment 
thereof,  the  holder  for  the  time  being  of  such  share 
shall  be  liable  to  pay  interest  for  the  same  at  the 
rate  of  five  pounds  per  cent,  per  annum  from  the  day 
appointed  for  the  payment  thereof  to  the  time  of  the 
actual  payment. 

(7.)  The  directors  may,  if  they  think  fit,  receive  from 
any  member  willing  to  advance  the  same  all  or  any 
part  of  the  monies  due  upon  the  shares  held  by  him 
beyond  the  sums  actually  called  for ;  and  upon  the 
monies  so  paid  in  advance,  or  so  much  thereof  as 
from  time  to  time  exceeds  the  amount  of  the  calls 
then  made  upon  the  shares  In  respeot  of  which  such 
advance  has  been  made,  the  company  may  pay  inte- 
rest at  such  rate  as  the  member  paying  such  sum 
in  advance  and  the  directors  agree  upon. 

Transfer  e  of  Shares. 

(8.)  The  instrument  of  transfer  of  any  share  In '  the 
company  shall  be  executed  both  by  the  transfeior 
and  transferee,  and  the  transferor  shall  be  deemed 
to  remain  a  holder  of  such  share  until  the  name  of 
the  transferee  is  entered  in  the  register  book  in  re- 
spect thereof. 

(9,)  Shares  in  the  company  shall  be  transferred  in  the 
following  form  :— 
I,  A.B.,  of  in  consideration  of  the  aum 
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of  pounds  paid  to  me  by  CD.  the  share 

[or  shares]  numbered  standing  in  my  name 

in  the  books  of  the  company,  to  hold  onto 

the  said  CD.,  his  executors,  administrators,  and 
assigns,  subject  to  the  several  conditions  on  which 
I  heM  the  same  at  the  time  of  the  execution  hereof; 
and  I,  the  said  CD.,  do  hereby  agree  to  take  the 
said  share  [or  shares]  subject  to  the  same  condi- 
tions. As  witness  our  hands,  the  day 
of 

(10.)  The  company  may  decline  to  register  any  transfer 
of  shares  made  by  a  member  who  is  indebted  to 
'  them. 

(II.)  The  transfer  books  shall  be  closed  during  the  four- 
teen  days  immediately  preceding  the  ordinary  gene- 
ral meeting  in  each  year. 


Transmission  of  Shares, 

(IS.)  The  executors  or  administrators  of  a  deceased 
member  shall  be  the  only  persons  recognised  by  the 
company  as  having  any  title  to  his  share. 

(IS.)  Any  person  becoming  entitled  to  a  share  in  conse- 
quence of  the  death,  bankruptcy,  or  insolvency  of 
any  member,  or  in  consequence  of  the  marriage  of 
any  female  member,  may  be  registered  as  a  member 
upon  such  evidence  being  produced  as  may  from 
time  to  time  be  required  by  the  company. 

( 14.)  Any  person  who  has  become  entitled  to  a  share  in 
consequence  of  the  death,  bankruptcy,  or  insolvency 
of  any  member,  or  in  consequence  of  the  marriage 
of  any  female  member,  may,  instead  of  being  regis- 
tered himself,  elect  to  have  some  person  to  be  named 
by  him  registered  as  a  transferee  of  such  share. 

(15  )  The  person  so  becoming  entitled  shall  testify  such 
election  by  executing  to  his  nominee  an  instrument 
of  transfer  of  such  share. 

(16.)  The  instrument  of  transfer  shall  be  presented  to 

the  company,  accompanied  with  such  evidence  as 

the  directors  may  require  to  prove  the  title  of  the 

transferor,  and  thereupon  the  company  shall  register 

•  the  transferee  as  a  member. 


Forfeiture  of  Share*. 

(17.)  If  any  member  fails  to  pay  any  call  on  the  day  ap- 
pointed for  payment  thereof,  the  directors  may,  at 
any  time  thereafter,  during  such  time  as  the  call  re- 
mains unpaid,  serve  a  notice  on  him,  requiring  him 
to  pay  such  call,  together  with  interest  and  any  ex- 
penses that  may  have  accrued  by  xeason  of  such 
nonpayment. 

(18.)  The  notice  shall  name  a  further  day,  on  or  before 
whioh  such  call,  and  all  interest  and  expenses  that 
have  accrued  by  reason  of  such  nonpayment,  are  to 
be  paid.  It  shall  also  name  the  place  where  pay- 
ment  is  to  be  made  (the  place  so  named  being  either 
the  registered  office  of  the  company  or  some  other 
place  at  which  calls  of  the  company  are  usually 
made  payable).  The  notice  shall  also  state  that  In 
the  event  of  nonpayment  at  or  before  the  time  and 
at  the  place  appointed  the  shares  in  respect  of  which 
:  m  •■  call  was  made  will  be  liable  to  be  forfeited. 

(19  )  If  U*  requisitions  of  any  such  notice  as  aforesaid 
MS  not  complied  with,  any  share  in  respect  of 
which  snch  notice  has  been  given  may  at  any  time 
thereafter,  before  payment  of  all  calls,  interest,  and 
expenses  due  in  respect  thereof  has  been  made,  be 
forfeited,  by  a  resolution  of  the  directors  to  that 
effe  t 

(20.)  Any  share  so  forfeited  shall  be  deemed  to  be  the 
property  of  the  company,  and  may  be  disposed  of  in 
sujh  manner  as  the  company  in  general  meeting 
thinks  fit 

(21  )  Any  member  whose  shares  have  been  forfeited 
shall  notwithstanding  be  liable  to  pay  to  the  com- 


pany all  calls  owing  upon  such  shares  at  the  time  of 
the  forfeiture. 
(22.)  A  statutory  declaration  in  writing,  that  the  call  in 
rtspect  of  a  share  was  made  and  notice  thereof 
given,  and  that  default  in  payment  of  the  call  was 
made,  and  that  the  forfeiture  of  the  share  was  made 
by  a  resolution  of  the  directors  to  that  effect,  shall 
be  sufficient  evidence  of  the  facts  therein  stated,  aa 
against  all  persons  entitled  to  such  share,  and  such 
declaration  and  the  receipt  of  the  company  for  the 
price  of  such  share  shall  constitute  a  good  title  to 
such  share,  and  a  certificate  of  proprietorship  shall 
be  delivered  to  a  purchaser,  and  thereupon  he  shall 
be  deemed  the  holder  of  such  share  discharged  from 
all  calls  due  prior  to  such  purchase,  and  be  shall  not 
be  bound  to  see  to  the  application  of  the  purchase 
money,  nor  shall  his  title  to  such  share  be  affected 
by  any  irregularity  in  the  proceedings  in  reference 
to  such  sale.       • 

Conversion  of  Shares  into  Stock. 

(23.)  The  directors  may,  with  the  sanction  of  the  com- 
pany previously  given  in  general  meeting,  convert 
any  paid  up  shares  into  stock. 

(24.)  When  any  shares  have  been  converted  into  stock, 
the  several  holders  of  such  stock  may  thenceforth 
transfer  their  respective  interests  therein,  or  any 
part  of  such  interest,  in  the  same  manner  and  sub- 
ject to  the  same  regulations  as  and  subject  to 
which  any  shares  in  the  capital  of  the  company  may 
be  transferred,  or  as  near  thereto  as  circumstances 
admit. 

(25.)  The  several  holders  of  stock  shall  be  entitled  to 
participate  in  the  dividends  and  profits  of  the  com- 
pany according  to  the  amount  of  their  respective 
interests  in  such  stock ;  and  such  interests  shall,  in 
proportion  to  the  amount  thereof,  confer  on  the 
holders  thereof  respectively  the  same  privileges  and 
advantages  for  the  purpose  of  voting  at  meetings  of 
the  company,  and  for  other  purposes,  as  would  hare 
been  conferred  by  shares  of  equal  amount  in  the 
capital  of  the  company  ;  but  so  that  none  of  snch 
privileges  or  advantages,  except  the  participation 
In  the  dividends  and  profits  of  the  company,  shall  be 
conferred  by  any  such  aliquot  part  of  consolidated 
stock  as  would  not,  if  existing  in  shares,  have  con- 
-  ferred  such  privileges  or  advantages. 

Increase  in  Capital* 

(26.)  The  directors  may,  with  the  sanction  of  a  special 
resolution  of  the  company  previously  given  in  general 
meeting,  increase  its  capital  by  the  issue  of  new 
shares,  such  aggregate  increase  to  be  of  such 
amount,  and  to  be  divided  into  shares  of  such  re- 
spective amounts,  as  the  company  in  general  meet- 
ing directs,  or,  if  no  direction  is  given,  as  ths 
directors  think  expedient. 

(27.)  Subject  to  any  direction  to  the  contrary  that  may 
be  given  by  the  meeting  that  sanctions  the  increase 
of  capital,  all  new  shares  shall  be  offered  to  the 
members  in  proportion  to  the  existing  shares  held 
by  them,  and  such  offer  shall  be  made  by  notice 
specifying  the  number  of  shares  to  which  the 
member  is  entitled,  and  limiting  a  time  within 
which  the  offer,  if  not  accepted,  will  be  deemed  to 
be  declined,  and  after  the  expiration  of  such  time, 
or  on  the  receipt  of  an  intimation  from  the  member 
to  whom  such  notice  is  given  that  he  declines  to 
accept  the  shares  offered,  the  directors  rtay  dispose 
of  the  same  in  such  manner  as  they  think  most 
beneficial  to  the  company. 

(28.)  Any  capital  raised  by  the  creation  of  new  shares 
shall  be  considered  as  part  of  the  original  capital, 
and  shall  be  subject  to  the  same  provisions  wits 
reference  to  the  payment  of  calls,  and  the  tart  itorh 
of  shares  on  nonpayment  of  calls,  or  otherwise,  as 
if  it  had  bean  put  of  th*  orijnal  capital. 
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General  Meetings. 

(29.)  The  first  general  meeting  shall  be  held  at  such 
time,  not  being  more  than  six  months  after  the 
registration  of  the  company,  and  at  such  place,  as 
the  directors  may  determine. 

(do.)  Subsequent  general  meetings  shall  be  held  at  such 
time  and  place  as  may  be  prescribed  by  the  com- 
pany in  general  meeting ;  and  if  no  other  time  or 
place  is  prescribed,  a  general  meeting  shall  be  held 
on  the  first  Monday  in  February  in  every  year, 
at  such  place  as  may  be  determined  by  the  directors. 

(Si.)  The  above-mentioned  general  meetings  shall  be 
called  ordinary  meetings  ;  all  other  general  meet- 
ings  shall  be  called  extraordinary. 

(39.)  The  directors  may,  whenever  they  think  fit,  and 
they  shall  upon  a  requisition  made  in  writing  by  not 
less  than  one-fifth  in  number  of  the  members  of  the 
company,  convene  an  extraordinary  general  meeting. 

(33.)  Any  requisition  made  by  the  members  shall  express 
the  object  of  the  meeting  proposed  to  be  called,  and 
shall  be  left  at  the  registered  office  of  the  company. 

(34.)  Upon  the  receipt  of  such  requisition  the  directors 
shall  forthwith  proceed  to  convene  an  extraordinary 
general  meeting.  If  they  do  not  proceed  to  con- 
vene the  same  within  twenty -one  days  from  the 
date  of  the  requisition,  the  requisitionists,  or  any 
other  members  amounting  to  the  required  number, 
may  themselves  convene  an  extraordinary  general 
meeting. 

Proceeding*  at  General  Meeting*. 

(350  Seven  days  notice  at  the  least,  specifying  the 
place,  the  day,  and  the  hour  of  meeting,  and  in  case 
of  special  business  the  general  nature  of  such  busi- 
ness, shall  be  given  to  the  members  in  manner  herein- 
after mentioned,  or  in  such  other  manner,  if  any, 
as  may  be  prescribed  by  the  company  in  general 
meeting ;  but  the  non-receipt  of  such  notice  by  any 
member  shall  not  invalidate  the  proceedings  at  any 
general  meeting. 

(36.)  All  business  shall  be  deemed  special  that  is  trans- 
acted at  an  extraordinary  meeting,  and  all  that  is 
transacted  at  an  ordinary  meeting,  with  the  excep- 
tion of  sanctioning  a  dividend  and  the  consideration 
of  the  accounts,  balance  sheets,  and  the  ordinary 
report  of  the  directors. 

(37.)  No  business  shall  be  transacted  at  any  general 
meeting,  except  the  declaration  of  a  dividend,  unless 
a  quorum  of  members  is  present  at  the  time  when 
the  meeting  proceeds  to  business ;  and  such  quorum 
shall  be  ascertained  as  follows ;  that  is  to  say,  if  the 
persons  who  have  taken  shares  in  the  company  at  the 
time  of  this  meeting  do  not  exceed  ten  in  number,  the 
quorum  shall  be  five ;  if  they  exceed  ten  there  shall 
be  added  to  the  above  quorum  one  for  every  five 
additional  members  up  to  fifty,  and  one  for  every 
ten  additional  members  after  fifty,  with  this  limita 
tion,  that  no  quorum  shall  in  any  case  exceed 
twenty. 

(36.)  If  within  one  hour  from  the  time  appointed  for  the 
meeting  a  quorum  is  not  present,  the  meeting,  if 
convened  upon  the  requisition  of  members,  shall  be 
dissolved:  In  any  other  case  it  shall  stand  adjourned 
te  the  same  day  in  the  next  week,  at  the  same  time 
and  place;  and  if  at  such  adjourned  meeting  a 
quorum  la  not  present,  it  shall  be  adjourned  sine  die. 

(39.)  The  chairman  (if  any)  of  the  board  of  directors 
shall  preside  as  chairman  at  every  general  meeting 
of  the  company. 
(40.)  If  there  is  no  such  chairman,  or  if  at  any  meeting 
he  is  not  present  within  fifteen  minutes  after  the 
time  appointed  for  holding  the  meeting,  the  members 
present  shall  choose  some  one  of  their  number  to  be 
chairman. 
(41.)    The  chairman  may,  with  the  consent  of  the 


meeting,  adjourn  any  meeting  from  time  to  time 
and  from  place  to  place,  but  no  business  shall  be 
transacted  at  any  adjourned  meeting  other  than  the 
business  left  unfinished  at  the  meeting  from  which 
the  adjournment  took  place. 

(42.)  At  any  general  meeting,  unless  a  poll  is  demanded 
by  at  least  five  members,  a  declaration  by  the 
chairman  that  a  resolution  has  been  carried,  and  an 
entry  to  that  effect  in  the  book  of  proceedings  of 
the  company,  shall  be  sufficient  evidence  of  the  fact, 
without  proof  of  the  number  or  proportion  of  the 
.  votes  recorded  in  favour  of  or  against  such  resolu- 
tion. 

(43.)  If  a  poll  is  demanded  by  five  or  more  members  it 
shall  be  taken  in  such  manner  as  the  chairman 
directs,  and  the  result  of  such  poll  shall  be  deemed 
to  be  the  resolution  of  the  company  in  general 
meeting.  In  the  case  of  an  equality  of  votes  at 
any  general  meeting  the  chairman  shall  be  entitled 
to  a  second  or  casting  vote. 

Vote*  of  Member*. 

(44.)  Every  member  shall  have  one  vote  for  every  share 
up  to  ten:  He  shall  have  an  additional  vote  for 
every  five  shares  beyond  the  first  ten  shares  up  to 
one  hundred,  and  an  additional  vote  for  every  ten 
shares  beyond  the  first  hundred  shares. 

(45.)  If  any  member  is  a  lunatic  or  idiot  he  may  vote  by 
his  committee,  curator  bonis,  or  other  legal  curator. 

(46.)  If  one  or  more  persons  are  jointly  entitled  to  a 
share  or  shares,  the  member  whose  name  stands 
first  in  the  register  of  members  as  one  of  the 
holders  of  such  share  or  shares,  and  no  other,  shall 
be  entitled  to  vote  in  respect  of  the  same. 

(47.)  No  member  shall  be  entitled  to  vote  at  any  general 
meeting  unless  all  calls  due  from  him  have  been 
paid,  and  no  member  shall  be  entitled  to  vote  in 
respect  of  any  share  that  he  baa  acquired  by  transfer 
at  any  meeting  held  after  the  expiration  of  three 
months  from  the  regis'  ra* ion  of  the  company,  unless 
he  has  been  possessed  of  the  share  in  respect  of 
which  he  claims  to  vote  for  at  least  three  months 
previously  to  the  time  of  holding  the  meeting  at 
which  be  proposes  to  vote. 

(48.)  Votes  may  be  given  either  personally  or  by  proxy. 

(49.)  The  instrument  appointing  a  f>roxy  shall  be  in 
writing,  under  the  hand  of  the  appointor,  or  if  such 
appointor  is  a  corporation,  under  their  common 
seal,  and  shall  be  attested  by  one  or  more  witness 
or  witnesses :  No  person  shall  be  appointed  a  proxy 
who  is  not  a  member  of  the  company. 

(50.)  The  instrument  appointing  a  proxy  shall  be  de- 
posited at  the  registered  offices  of  the  company  not 
less  than  seventy-two  hours  before  the  time  for 
holding  the  meeting  at  which  the  person  named  in 
auch  instrument  proposes  to  rote,  but  no  instru- 
ment appointing  a  pre  xy  shall  be  valid  after  the 
expiration  of  twelve  months  from  the  date  of  Its 
execution. 

(51.)  Any  instrument  appointing  a  proxy  shall  be  in  the 
following  form:— 

Company  limited. 
I  of  iu  the  c<  unty  of 

being  a  member  of  the  Company  Limited, 

and  entitled  to  vote  or  votes,  hereby 

appoint  of  as  my  proxy,  to  vote  for 

me  and  on  my  behalf  at  the  [ordinary  or  extraor- 
dinary, a*  the  case  mag  be]  general  meeting  of  the 
%         company  to  be  held  on  the  day  of  , 

and  at  any  adjournment  thereof  \or9  at  any  meeting 
of  the  company  that  may  be  held  in  the  year        J. 
As  witness  my  hand,  this  day  of 

signed  by  the  laid  In  he 

presence  of 
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Directors. 

(62.)  The  Dumber  of  the  directors,  and  the  names  of 
the  first  directors,  shall  be  determined  by  the  sub- 
scribers of  the  memorandum  of  association. 

(63.)  Until  directors  are  appointed  the  subscribers  of 
the  memorandum  of  association  shall  be  deemed  to 
be  directors. 

(64.)  The  future  remuneration  of  the  directors,  and 
their  remuneration  for  sendee*  performed  pre- 
viously to  the  first  general  meeting,  shall  be  deter- 
mined by  the  company  in  general  meeting.     . 

Powers  of  Directors. 

(56.)  The  husiness  of  the  company  shall  be  managed  by 
the  directors,  who  may  pay  all  expenses  incurred  in 
getting  up  and  registering  the  company,  and  may 
exercise  all  such  powers  of  the  company  as  are  not 
by  the  foregoing  act,  or  by  these  articles,  required 
to  be  exercised  by  the  company  in  general  meeting, 
subject  nevertheless  to  any  regulations  of  these 
articles,  to  the  provisions  of  the  foregoing  act,  and 
to  such  regulations,  being  not  inconsistent  with  the 
aforesaid  regulations  or  provisions,  as  may  be  pre- 
scribed by  the  company  in  general  meeting ;  but  no 
regulations  made  by  the  company  in  general  meet- 
ing shall  invalidate  any  prior  act  of  the  directors 
which  would  have  been  valid  if  such  regulation  had 
not  been  made. 

(66.)  The  continuing  directors  may  act  notwithstanding 
any  vacancy  in  their  body. 

Disqualification  of  Directors. 

(67.)  The  office  of  director  shall  be  vacated,— 

If  he  holds  any  other  office  or  place  of  profit  under 

the  company ; 
If  he  becomes  bankrupt  or  insolvent ; 
If  he  is  concerned  in  or  participates  in  the  profits 
of  any  contract  with  the  company  • 
But  the  above  rules  shall  be  subject  to  the  follow- 
ing exceptions  :  That  no  director  shall  vacate  his 
office  by  reason  of  his  being  a  member  of  any  com- 
pany which  has  entered  into  contracts  with  or  done 
any  work  for  the  company  of  which  he  is  direc- 
tor; nevertheless  he  shall  not  vote  in  respect  of 
such  contract  or  work ;  and  if  he  does  10  vote  his 
vote  shall  not  be  counted. 

Sotation  of  Directors. 

(68.)  At  the  first  ordinary  meeting  after  the  registra- 
tion of  the  company  the  whole  of  the  directors  shall 
retire  from  office ;  and  at  the  first  ordinary  meet- 
ing in  every  subsequent  year  one-third  of  the 
directors  for  the  time  being,  or  if  their  number  is 
not  a  multiple  of  three,  then  the  number  nearest  to 
one-third,  shall  retire  from  office. 

(69.)  The  one-third  or  other  nearest  number  to  retire 
during  the  first  and  second  years  ensuing  the  first 
ordinary  meeting  of  the  company  shall,  unless  the 
directors  agree  among  themselves,  be  determined  by 
ballot ;  In  -every  subsequent  year  the  one-third  or 
other  nearest  number  who  have  been  longest  in 
office  shall  retire. 

(60.)  A  retiring  director  shall  be  re-eligible. 

(61.)  The  company  at  the  general  meeting  at  which  any 
directors  retire  in  manner  aforesaid  shall  fill  up  the 
vacated  offices  by  electing  a  like  number  of  persons. 

(62.)  If  at  any  meeting  at  which  an  election  of  directors 
ought  to  take  place  the  places  of  the  vacating  direc- 
tors are  not  flHcd  up,  the  meeting  shall  stand  ad- 
journed till  the  same  day  in  the  next  week,  at  the 
same  time  and  place;  and  if  at  sueh  adjourned 
meeting  the  places  of  the  vacating  directors  are  not 
filled  up,  the  vacating  directors,  pr  such  of  them  as 


have  not  had  their  places  filled  up,  shall  continue  in 
office  until  the  ordinary  meeting  in  the  next  year* 
and  so  on  from  time  to  time  until  their  places  are 
filled  up. 

(63.)  The  company  may  from  time  to  time,  in  general 
meeting,  increase  or  reduce  the  number  of  directors, 
and  may  also  determine  in  what  rotation  such  in- 
creased or  reduced  number  is  to  go  out  of  office* 

(64.)  Any  casual  vacancy  occurring  in  the  Board  of 
Directors  may  be  filled  up  by  the  directors,  but  any 
person  so  chosen  shall  retain  his  office  so  long  only 
as  the  vacating  director  would  have  retained  the 
same  if  no  vacancy  had  occurred. 

(66.)  The  company,  in  general  meeting,  may,  by  a 
special  resolution,  remove  any  director  before  the 
expiration  of  his  period  of  office,  and  may  by  an 
ordinary  resolution  appoint  another  person  in  his 
stead:  The  person  so  appointed  shall  hold  office 
during  such  time  only  as  the  director  in  whose 
place  he  is  appointed  would  have  held  the  same  if 
he  had  not  been  removed. 


Proceedings  of  Directors. 

(66.)  The  directors  may  meet  together  for  the  despatch 
of  husiness,  adjourn,  and  otherwise  regulate  their 
meetings  as  they  think  fit,  and  determine  the 
quorum  necessary  for  the  transaction  of  business  ; 
questions  arising  at  any  meeting  shall  be  decided  by 
a  majority  of  votes :  In  case  of  an  equality  of  votes 
the  chairman  shall  have  a  second  or  casting  vote :  A 
director  may  at  any  time  summon  a  meeting  of  the 
derectors. 

(67.)  The  directors  may  elect  a  chairman  of  their  meet- 
ings, and  determine  the  period  for  which  he  is  to 
hold  office ;  but  if  no  such  chairman  is  elected,  or 
if  at  any  meeting  the  chairman  is  not  present  at  the 
time  appointed  for  holding  the  same,  the  directors 
present  shall  choose  some  one  of  their  number  to  be 
chairman  of  such  meeting. 

(68 ^  The  directors  may  delegate  any  of  their  powers  to 
committees  consisting  of  such  member  or  members, 
of  their  body  as  they  think  fit <  Any  committee  so 
formed  shall,  in  the  exercise  of  the  powers  so  dele- 
gated, conform  to  any  regulations  that  may  be  im- 
posed on  them  by  the  directors. 

(69.)  A  committee  may  elect  a  chairman  of  their  meet- 
ings :  If  no  such  chairman  is  elected,  or  if  he  is  not 
present  at  the  time  appointed  for  holding  the  same, 
the  members  present  shall  choose  one  of  their 
number  to  be  chairman  of  such  meeting. 

(70.)  A  committee  may  meet  and  adjourn  as  they  think 
proper :  Questions  arising  at  any  meeting  shall  be 
determined  by  a  majority  of  votes  of  the  members 
present;  and  in  case  of  an  equality  of  votes  the 
chairman  shall  have  a  second  or  casting  vote. 

(71.)  All  acts  done  by  any  meeting  of  the  directors,  or 
of  a  committee  of  directors,  or  by  any  person  acting 
as  a  director,  shall,  notwithstanding  that  it  be 
afterwards  discovered  that  there  was  some  defect 
in  the  appointment  of  any  such  directors  or  persons 
acting  as  aforesaid,  or  that  they  or  any  of  them 
were  disqualified,  be  as  valid  as  if  every  such  person 
had  been  duly  appointed  and  was  qualified  to  be  a 
director. 

Dividends. 

(72.)  The  directors  may,  with  the  sanction  of  the  com- 
pany In  general  meeting,  declare  a  dividend  to  be 
paid  to  the  members  in  proportion  to  their  shares. 

(73.)  No  dividend  shall  be  payable  except  out  of  the 
profits  arising  from  the  business  of  to  the  company. 

(74.)  The  directors  may,  before  recommending  any 
dividend,  set  aside  out  of  the  profits  of  the  company 
such  sum  as  they  think  proper  as  a  reserved  fuod 
to  meet  contingencies,  or  for  equalising  dividends. 
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or  for  repairing  or  maintaining  the  works  connected 
with  toe  business  of  the  company,  or  any  part 
thereof;  and  the  directors  may  invest  the  sum  so 
set  apart  as  a  reserved  fnnd  upon  soon  securities  as 
they  may  select* 

(79.)  The  directors  may  deduct  from  the  dividends  pay- 
able to  any  member  all  such  sums  of  money  ai  may 
be  due  from  him  to  the  company  on  account  of  calls 
or  otherwise. 

(76.)  Notice  of  any  dividend  that  may  have  been  de- 
clared shall  be  given  to  each  member  in  manner 
herein-after  mentioned ;  and  all  dividends  unclaimed 
for  three  years,  after  having  been  declared,  may  be 
forfeited  by  the  directors  for  the  benefit  of  the 
company. 

(77.)  No  dividend  shall  bear  interest  as  against  the 
company. 

Aceounti, 

(78.)  The  directors  shall  cause  true  accounts  to  be  kept, 

of  the  stock  in  trade  of  the  company  ; 

of  the  sums  of  money  received  and  expended  by 

the  company,  and  the  matter  in  respect  of  which 

such  receipts  and  expenditure  takes  place ;  and, 

of  the  credit*  and  liabilities  of  the  company  : 

The  books  of  account  shall  be  kept  at  the  registered 

office  of  the  company,  and  subject  to  any  reasonable 

restrictions  as  to  the  time  and  manner  of  inspecting 

the  same  that  may  be  imposed  by  the  company  in 

general  meeting,  shall  be  open  to  the  inspection  of 

the  members  during  the  hours  of  business. 

(79.)  Once  at  the  least  in  every  year  the  directors  shall  lay 

before  the  company  in  general  meeting  a  statement 

of  the  income  and  expenditure  for  the  past  year, 

made  up  to  a  date  not  more  than  three  months 

before  such  meeting. 

(80.)  The  statement  so  made  shall  show,  arranged  under 

the  most  convenient  heads,  the  amount  of  gross 

income,   distinguishing  the  several  sources  from 

which  it  has  been  derived,  and  the  amount  of  gross 

expenditure,  'distinguishing  the   expenses  of    the 

establishment,  salaries,   and  other  like  matters: 

Bvery  item  of  expenditure  fairly  chargeable  against 

the  year's  income  shall  be  brought  into  account,  so 

that  a  just  balance  of  profit  and  loss  may  be  laid 

before  the  meeting ;  and  in  cases  where  any  item  of 

expenditure  which  may  in  fairness  be  distributed  over 

several  years  has  been  incurred  in  any  one  year  the 

whole  amount  of  such  item  shall  be  stated,  with  the 

addition  of  the  reasons  why  only  a  portion  of  such 

expenditure  is  charged  against  the  Income  of  the 

year. 

(81.)  A  balance  sheet  shall  be  made  out  in  every  year, 
and  laid  before  the  company  in  general  meeting,  and 
such  balance  sheet  shall  contain  a  summary  of  the 
property  and  liabilities  of  the  company  arranged 
under  the  beads  appearing  in  the  form  annexed  to 
this  table,  or  as  near  thereto  as  circumstances 
admit. 

(82.)  A  printed  copy  of  such  balance  sheet  shall,  seven 
days  previously  to  such  meeting,  be  served  on  every 
member  in  the  manner  in  which  notices  are  herein- 
after directed  to  be  served. 


Audit 

(83.)  Once  at  the  least  in  every  year  the  accounts  of  the 
company  shall  be  examined,  and  the  correctness  of 
the  balance  sheet  ascertained,  by  one  or  more  audi- 
tor  or  auditors. 

(84.)  The  first  auditors  shall  be  appointed  by  the  direc- 
tors :  subsequent  auditors  shall  be  appointed  by  the 
company  in  general  meeting. 


(85.)  If  one  auditor  only  is  appointed,  all  the  provisions 
herein  contained  relating  to  auditors  shall  apply  to 
him. 

(86)  The  auditors  may  be  members  of  the  company ; 
but  no  person  is  eligible  as  an  auditor  who  is  inter* 
ested  otherwise  than  as  a  member  in  any  transaction 
of  the  company ;  and  no  director  or  other  officer  of 
the  company  is  eligible  during  his  continuance  in 
office. 

(87.)  The  election  of  auditors  shall  be  made  by  the 
company  at  their  ordinary  meeting  in  each  year. 

(88  )  The  remuneration  of  the  first  auditors  shall  be  fixed 
by  the  directors ;  that  of  subsequent  auditors  shall 
be  fixed  by  the  company  in  general  meeting. 

(89.)  Any  auditor  shall  be  re-eligible  on  his  quitting 
office. 

(90.)  If  any  casual  vacancy  occurs  in  the  offioe  of  any 
auditor  appointed  by  the  company,  the  directors 
shall  forthwith  call  an  extraordinary  general  meet- 
ing for  the  purpose  of  supplying  the  same. 

(91.)  If  no  election  of  auditors  is  made  in  manner  afore- 
said the  Board  of  Trade  may,  on  the  application  of 
not  less  than  five  members  of  the  company,  appoint 
an  auditor  for  the  current  year,  and  fix  the  remune- 
ration to  be  paid  to  him  by  the  company  for  his 
services. 

(92.)  Every  auditor  shall  be  supplied  with  a  copy  of  the 
balance  sheet,  and  it  shall  be  his  duty  to  examine 
the  same,  with  the  accounts  and  vouchers  relating 
thereto. 

(93.)  Every  auditor  shall  have  a  list  delivered  to  him  of 
all  books  kept  by  the  company,  and  shall  at  all  rea- 
sonable times  have  access  to  the  books  and  accounts 
of  the  company:  he  may,  at  the  expense  of  the 
company,  employ  accountants  or  other  persons  to 
assist  him  in  investigating  such  accounts,  and  he  may 
in  relation  to  such  accounts  examine  the  directors 
or  any  other  officer  of  the  company. 

(94.)  The  auditors  shall  make  a  report  to  the  members 
upon  the  balance  sheet  and  accounts,  and  on  every 
such  report  they  shall  state  whether,  in  their  opiniou, 
the  balance  sheet  is  a  full  and  fair  balance  sheet, 
containing  the  particulars  required  by  these  regula- 
tions, and  properly  drawn  up  so  as  to  exhibit  a  true 
and  correct  view  of  the  state  of  the  company's 
affairs,  and  in  case  they  have  called  for  explana- 
tions or  information  from  the  directors,  whether 
such  explanations  or  information  have  been  given 
by  the  directors,  and  whether  they  have  been  satis- 
factory; and  such  report  shall  be  read,  together 
with  tho  report  of  the  directors,  at  the  ordinary 
meeting. 


Notice*. 

(95.)  A  notice  may  be  served  by  the  company  upon 
any  member  either  personally,  or  by  sending  it 
through  the  post  in  a  prepaid  letter  addressed  to 
such  member  at  his  registered  place  of  abode* 

(96.)  All  notices  directed  to  be  given  to  the  members 
shall,  with  respect  to  any  share  to  which  persons 
are  jointly  entitled,  be  given  to  whichever  of  such 
persons  is  named  first  in  the  register  of  members ; 
and  notice  so  given  shall  be  sufficient  notice  to  all 
the  holders  of  such  share. 

(97.)  Any  notice,  if  served  by  post,  shall  be  deemed  to 
have  been  served  at  the  time  when  the  letter  contain- 
ing the  same  would  be  delivered  in  the  ordinary 
course  of  the  post;  and  in  proving  suoh  service  it 
shall  be  sufficient  to  prove  that  the  letter  containing 
the  notices  was  properly  addressed  and  put  into  Jhe 
post  office. 
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Dr.  BALANCE  SHEET  of  the 

CAPITAL  AND  LIABILITIES. 


Go.  made  up  to  18    . 

PROPERTY  AND  A88ET8. 


Or. 


L  Capital 


II.    Dibts 
abd   Lia- 
bilities 
of  the  Com- 
pany. 


VI.    Re- 

8KB  YE 

FUHD. 


VII.     Pbo- 

F1T       AHD 

Lost. 


COHTIN- 

oebt  Lia- 
bilities. 


Showing : 

The  number  of  Shares 
The  Amount  paid  per 

Share     • 
If  any  Arreas  of  Culls, 
the  Nature  of  the  Ar- 
rear,  and  the  Names 
of  the  Defaulters     . 
The  Particulars  of  any 
forfeited  Shares 
Showing : 

The  Amount  of  Loans 
on  Mortgages  or  De- 
benture Bonds. 
The  Amount  of  Debts 
owing   by  the   Com. 
pany,  distingushing — 
(a.)  Debts  for  which 
Acceptances  have 
been  given. 
(6.)  Debts  to  Trades- 
men for  Supplies 
of  Mock  in  Trade 
or  other  Articles. 
(c.)  Debts   for    Law 

Expenses, 
(d)  Debts  for  Inter- 
est on  Debentures 
or  on  other  Loans, 
(e.)  Unclaimed  Divi- 
dends, 
(/.)  Debts  not  enume- 

'  rated  above 
Showing  : 

The  Amount  set  aside 
from  Profits  to  meet 
Contingencies, 
Showing : 
The  disposable  Balance 
for  Payment  of  Divi- 
dends, fee. 


Claims  against  the  Com- 
pany not  acknowledged 
as  Debts, 
Monies  for  which  the 
Company  is    contin- 
gently liable. 


TABLE  B. 


£i.  d.£s.  d. 


m.    pbo 

pbbtt 

held  by  the 

Company, 


7. 


IV.   Debts 

owing  to 
the  com 
pany. 


T,      Cash 
abd 

INVEST- 
MENTS. 


10. 


Table  of  Fees  to  be  paid  to  the  Registrar  of  Joint  Stock 
Companies  by  a  Company  having  a  Capital  divided  into 
Shares. 
For  registration  of  a  company  whose  nominal    £   a.    d. 
capital  does  not  exceed  2,000/.,  a  fee  of        -200 
For  registration  of  a  company  whose  nominal 
capital  exceeds  2,000/.,  the  above  fee  of  2/., 
with  the  following  additional  fees,  regulated 
according  to  the  amount  of  nominal  capital ; 
(that  is  to  say,)  -        -        .        -    £   s.   d. 
For  every   1,000/.  of  nominal 
capital,  or  part  of  1,000/.,  after 
the  first  2,000/.,  up  to  5,000/. 
For  every  1,000/.   of  nominal 
capital,  or  part  of  1 ,000/.,  after 
the  first  5,000/,  up  to  lOO.OOOfc 
For  every    1,000/.   of  nominal 
capital, or  part  of  1 ,000/., after 
the  first  100,000  -        -        .010 


1     0    0 


0    5  .0 


12. 


13. 


Showing  i 
Immovable       Property 
distinguishing — 

(a.)  Freehold  land  : 

lb.)      "       Buildings 

(c.)  Leasehold    „ 
Moveable        Property, 
distinguishing — 

(</.)  Stock  in  Trade  . 

(«.)  Plant 

The  Costs  to  be  stated 
with  Deductions  for 
Deterioration  in  Va- 
lue as  charged  to  the 
Reserve  Fund  or  Profit 
and  Loss. 

Showing : 

Debts  considered  good 
for  which  the  Com- 
pany hold  Bills  or 
other  Securities. 

Debts  considered  good 
for  which  the  Com- 
pany hold  no  Seen, 
rety. 

Debts  considered  doubt- 
Jul  and  bad 
Any  Debt  due  from  a 
Director  or  other 
Officer  of  the  Com- 
pany to  be  separately 
stated. 

Showing  : 

The  nature  of  Invest- 
ment and  Rate  of 
Interest. 

The  Amount  of  Cash, 
where  lodged,  and  if 
bearing  Interest. 


£*.  el 


X*.  eL 


For  registration  of  any  increase  of  capital  made 
after  the  first  registration  of  the  company,  the 
same  fees  per  1,000/.,  or  part  of  a  1,000/., 
as  would  have  been  payable  if  such  increased 
capital  had  formed  part  of  the  original  capital 
at  the  time  of  registration. 

Provided  that  no  company  shall  be  liable  to  pay 
in  respect  of  nominal  capital  on  registration, 
or  afterwards,  any  greater  amount  of  fees 
than  50/.,  taking  into  account  in  the  case  of 
fees  payable  on  an  Increase  of  capital  after 
registration  the  fees  paid  on  registration. 

For  registration  of  any  existing  company,  except 
such  companies  as  are  by  this  Act  exempted 
from  payment  of  fees  in  respect  of  registra- 
tion under  this  Act,  the  same  fee  as  is  charged 
for  registering  a  new  company. 

For  registering  any  document  hereby  required 
or  authorized  to  be  registered}  other  than  the 
memorandum  of  association        ... 


0    5    0 
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For  making  a  record  of  any  fact  hereby  autho- 
rized or  required  to  be  recorded  by  the  regis- 
trar of  companies,  a  fee  of-        -        -        -050 

TABLE  C. 

Table  of  Fees  to  be  paid  to  the  Registrar  of  Joint  Stock 
Companies  by  a  Company  not  having  a  Capital  divided 
into  Shares. 

v 
or  registration  of  a  company  whose  number  of   £    a.   d. 
members,  as  stated  in  the  articles  of  associa- 
tion, does  not  exceed  20.        -        .        -200 

For  registration  of  a  company  whose  number  of 
members,  as  stated  in  the  articles  of  associa- 
tion, exceeds  20,  but  does  not  exceed  100.         5    0    0 

For  registration  of  a  company  whose  number  of 
members,  as  stated  in  the  articles  of  associa- 
tion, exceeds  100,  but  is  not  stated  to  be  un- 
limited, the  above  fee  of  5/.,  with  an  additional 
of  5s.  for  every  50  members  or  less  number 
than  50  members  after  the  first  100. 

For  registration  of  a  company  in  which  the 
number  of  members  is  stated  in  the  articles 
of  association  to  be  unlimited,  a  fee  of   -        -  20    0    0 

For  registration  of  any  increase  on  the  number 
of  members  made  after  the  registration  of  the 
company  in  respect  of  every  50  members,  or 
less  than  50  members,  of  such  increase         -    0     5    0 

Provided  that  no  one  company  shall  be  liable  to 
pay  on  the  whole  a  greater  fee  than  20/.,  in 
respect  of  its  number  of  members,  taking  into 
account  the  fee  paid  oo  the  first  registration 
of  the  company. 

For  registration  of  any  existing  company,  except 
such  companies  as  are  by  this  Act  exempted 
from  payment  of  fees  in  respect  of  registration 
under  this  Act,  the  same  fee  as  is  charged  for 
registering  a  new  company. 

For  registering  any  document  hereby  required 
or  authorized  to  be  registered,  other  than  the 
memorandum  of  association  -        -        -    O    5    0 

For  making  a  record  of  any  fact  hereby  autho- 
rized or  required  to  be  recorded  by  the  regis- 
trar of  companies,  a  fee  of  -        -        -        .050 

FORM  D. 

Form  of  Statement  referred  to  in  Part  III.  of  the  Act. 
*  The  capital  of  the  company  is  ,  divided 

into  shares  of  each. 

The  number  of  shares  issued  is  • 

Calls  to  the  amount  of  pounds  per  share  have 

been  made,  under  which  the  sum  of  pounds  has 

been  received. 

The  Liabilities  of  the  company   on  the  first  day  of 
January  {or  July)  were, — 

Debts  owing  to  sundry  persons  by  the  company : 
On  judgment,  X 
On  specialty,  £ 
On  notes  or  bills,  £ 
On  simple  contracts,  £ 
On  estimated  liabil  ties,  £ 
The  assets  of  the  company  on  that  day  were,— 
Government  Securities  [stating  Mem],  £ 
Bills  of  exchange  and  promissory  notes,  £ 
Cash  at  the  bankers,  £ 
Other  securities,  £ 

SECOND  SCHEDULE. 

FORM  A. 

Memobahdum  of  Association  of  a  Company  Limited  by 

Shares. 

1  st.  The  name  of  the  company  is  "  The  Eastern  Steam 

Packet  Company  Limited." 

2nd.  The  registered  office  of  the  company  will  be  situate 
in  England. 

3rd.  The  objects  for  which  the  company  is  established 


•  If  the  compaoj  hu  no  capital  divided  into  shares  tbe  pc  rtion  of  the 
st  itement  rstauaf  %  capital  and  shares  must  be  omitted. 


are,  "  the  conveyance  of  passengers  and  goods  in  ships  or. 

boats  between  such  places  as  the  company  may  from  time 

to  time  determine,  and  the  doing  all  such  other  things  as 

are  incidental  or  conducive  to  the  attainment  of  the  above 

objects." 
4th,  The  liability  of  the  members  is  limited. 
5th.  The  capital  of  the  company  is  two  huudred  thousand 

pounds,  divided  into  one  thousand  shares  of  two  huudred 

pounds  each. 

We,  tbe  several  persons  whose  names  and  addresses  are 
subscribed,  arc  desirous  of  being  formed  into  a  company, 
in  pusuance  of  this  memorandum  of  association,  and  we 
respectively  agree  to  take  the  number  of  shares  in  the 
capital  of  the  company  set  opposite  our  respective  names. 


Number  of  Shares 

Names,  Addresses,  and  Descriptions  of  Subscribers. 

taken  by 
each  Subscriber. 

"  1.  John  Jones  of 

in  the 

County  of 

Merchant, 

200 

"  2    John  Smith  of 

in  the 

County  of 

. 

, 

25 

"  3.  Thomas  Green  of 

in  the 

County  of 

. 

« 

30 

.  '*  4.  John  Thompson  of 

in 

the  County  of 

. 

. 

40 

"  5.  Caleb  White  of 

in  the 

County  of 

. 

.        . 

15 

'•  6.  Andrew  Brown  of 

in  the 

County  of 

. 

.        . 

5 

•'  7  C»sar  White  of 

in  the 

County  of 

aken 

•        • 

10 

Total  Shares  t 

325 

Dated  22 od  day  of  November,  1861. 
Witness  to  the  above  signatures, 
A.B.,  No.  la,  Hute-street,  Clerkenweil,  Middlesex. 
FORM    B. 
Memobanduh  and  Abticlbs  op  Association  of  a  Com- 
pany limited  by  Guarantee,  aud  not  having  a  Capital 
divided  into  Shares. 

Memorandum  of  Association, 
1st.  The  name  of  the  company  is  •«  The  mutual  London 
Marine  Association  Limited." 

2nd.  The  registered  office  of  the  company  will  be  situate 
in  England. 

3rd.  The  objects  for  which  the  company  is  established 
are,  "  the  mutual  insurance  of  ships  belonging  to  members 
of  the  company,  and  the  doing  of  all  such  other  things  as 
are  incidental  or  conducive  to  the  attainment  of  the  above 
objects." 

4th.  Every  member  of  the  company  undertakes  to  con- 
tribute to  the  assets  of  the  company  in  the  event  of  the 
same  being  wound  up  during  the  time  that  he  is  a  member, 
or  within  one  year  afterwards,  for  payment  of  the  debts 
and  liabilities  of  the  company  contracted  before  the  time  at 
which  he  ceases  to  be  a  member,  and  the  costs,  charges, 
and  expenses  of  winding  up  the  same,  and  for  the  adjust- 
ment of  the  rights  of  tbe  contributories  amongst  them- 
selves, such  amount  as  may  be  acquired  not  exceeding  ten 
pounds. 

We,  the  several  persons  whose  names  and  addresses  are 
subscribed,  are  desirous  of  being  formed  into  a  company, 
in  pursuance  of  this  memorandum  of  association. 
Name,  Address,  and  Descriptions  of  Subscribers. 


merchant. 


"  I.  John  Jones  of 
•'  2.  John  Smith  of 

Thomas  Green  of 

John  Thompson  of 

Caleb  White  of 

Andrew  Brown  of 

Caesar  White  of 
Dated  the  22nd  day  of  November,  letil. 
Witness  to  the  above  signatures, 

A.B  ,  No.  IS,  Hute-street,  Clerkenweil,  Middlesex. 


iii  the  County  of 
in  the  Couuty  of 
in  the  County  of 
in  the  County  of 
in  the  County  of 

in  the  County  of 
in  the  County  of 
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Abticlss  of  Absociatiow  to  accompany  preceding  Mem  6- 

BAMDOTf  Of  ASSOCIATION. 

(1.)  The  company  for  the  purpose  of  registration,  it 
declared  to  consist  of  fire  hundred  members. 

(2.)  The  directors  herein-after  mentioned  may,  when- 
ever the  business  of  the  association  requires  it, 
register  an  increase  of  members. 
Definition  of  Member  *. 

(S  )  Every  person  shall  be  doomed  to  hare  agreed  to 
become  a  member  of  the  company  who  insures  any 
ship  or  share  in  a  ship  in  pursuance  of  the  regula- 
tions herein-after  contained. 

General  Meeting*. 

(4.J  The  first  general  meeting  shall  be  held  at  such  time, 
not  being  more  than  three  months  after  the  incor- 
poration of  the  company,  and  at  such  place,  as  the 
directors  may  determine. 

(5.)  Subsequent  general  meetings  shall  be  held  at  such 
time  and  place  as  may  be  prescribed  by  the  Com- 
pany in  general  meeting ;  and  if  no  other  time  or 
llice  is  prescribed,  a  general  meeting  shall  be  held 
on  the  first  Monday  in  February  in  every  year,  at 
such  place  as  may  be  determined  by  the  directors. 

(6.)  The  above-mentioned  general  meetings  shall  be 
called  ordinary  meetings ;  all  other  general  meet- 
ings shall  be  called  extraordinary. 

(7.)  The  directors  may,  whenever  they  think  At,  and 
they  shall,  upon  a  requisition  made  in  writing  by 
any  five  or  more  members,  convene  an  extraordi- 
nary general  meeting. 

(8.)  Any  requisition  made  by  the  members  shall  ex- 
press the  object  of  the  meeting  proposed  to  be 
called,  and  shall  be  left  at  the  registered  office  of 
the  company. 

(9.)  Upon  the  receipt  of  such  requisition  the  directors 
shall  forthwith  proceed  to  convene  a  general  meet-' 
ing ;  if  they  do  not  proceed  to  convene  the  same 
within  twenty-one  days  from  the  date  of  the  re- 
quisition, the  requisitionists,  or  any  other  five  mem- 
bers, may  themselves  convene  a  meeting. 

Proceeding*  at  General  Meeting*. 

(10.)  Seven  days  notice  at  the  least,  specifying  the  place, 
the  day,  and  the  hour  of  meeting,  and  in  case  of 
special  business  the  general  nature  of  such  business, 
shall  be  given  to  the  members  in  manner  herein- 
after mentioned,  or  in  such  other  maoner,  if  any,  as 
may  be  prescribed  by  the  company  in  general  meet- 
ing; but  the  non-receipt  of  such  notice  by  any 
member  shall  not  invalidate  the  proceedings  at  any 
general  meeting. 

(11.)  All  business  shall  be  deemed  special  that  is  trans- 
acted at  an  extraordinary  meeting,  and  all  that  is 
transacted  at  an  ordinary  meeting,  with  the  excep* 
tion  of  the  consideration  of  the  accounts,  balance 
sheets,  and  the  ordinary  report  of  the  directors. 

(12.)  No  business  shall  be  transacted  at  any  meeting  ex- 
cept the  declaration  of  a  dividend,  unless  a  quorum 
of  members  is  present  at  the  commencement  of 
such  business ;  and  such  quorum  shall  be  ascer- 
tained as  follows ;  that  is  to  say,  if  the  members  of 
the  company  at  the  time  of  the  meeting  do  not  ex- 
ceed teu  in  number,  the  quorum  shall  be  Ave ;  if 
they  exceed  ten  there  shall  be  added  to  the  above 
quorum  one  for  every  five  additional  members  up 
to  fifty,  and  one  for  every  ten  additional  members 
after  fifty,  with  this  limitation,  that  no  quorum 
shall  in  any  case  exceed  thirty. 

(13  )  If  within  one  hour  from  the  time  appointed  for  the 
meeting  a  quorum  of  members  is  not  present,  the 
meeting,  if  convened  upon  the  requisition  of  the 
members,  shall  be  dissolved .  In  any  other  case  it 
shall  stand  adjourned  to  the  same  day  in  the  follow- 
ing week  at  the  same  time  and  place ;  and  if  at  such 
adjourned  meeting  a  quorum  of  members  is  not  pre- 
sent, it  shall  be  adjourned  sine  die. 


(IV)  The  chairman  (if  any)  of  the  directors  shall 

side  as  chairman  at  every  general  meeting  of  the 
company. 

(15.)  If  there  Is  no  such  chairman,  or  if  at  any  meeting 
be  is  not  present  at  the  time  of  holding  the  same, 
the  members  present  shall  choose  some  one  of  their 
number  to  be  chairman  of  such  meeting. 

(16.)  The  chairman  may,  with  the  consent  of  the  meet- 
ing, adjourn  any  meeting  from  time  to  time  and 
from  place  to  place,  but  no  business  shall  be  trans- 
acted at  any  adjourned  meeting  other  than  the  bu- 
siness left  unfinished  at  the  meeting  from  which  the 
adjournment  took  place. 

(17.)  At  any  general  meeting,  unless  a  poll  Is  demanded 
by  at  least  five  members,  a  declaration  by  the  chair- 
man that  a  resolution  has  been  carried,  and  an 
entry  to  that  effect  in  the  book  of  proceedings  of 
the  company,  shall  be  sufficient  evidence  of  the 
fact,  without  proof  of  the  nnmber  or  proportion  of 
the  votes  recorded  in  favour  of  or  against  such 
resolution. 

(18.)  If  a  poll  is  demanded  in  manner  aforesaid,  the 
same  shall  be  taken  in  such  manner  as  the  chair- 
man directs,  and  the  result  of  such  poll  shall  be 
deemed  to  be  the  resolution  of  the  company  in 
general  meeting.  # 

Vote*  of  Member*. 

(19.  J  Every  member  shall  have  one  vote  and  no  more. 

(20.)  If  any  member  is  a  lunatic  or  idiot  he  may  vote  by 
his  committee,  curator  bonis,  or  other  legal  curator. 

(2  k)  No  member  shall  be  entitled  to  vote  at  any  meet- 
ing unless  all  monies  due  from  him  to  the  company 
have  been  paid. 

(22.)  Votes  may  be  given  either  personally  or  by  proxies : 
A  proxy  shall  be  appointed  in  writing  under  the 
hand  of  the  appointor,  or  if  such  appointor  is  a  cor- 
poration, under  its  common  seal. 

(23.)  No  person  shall  be  appointed  a  proxy  who  is  not  a 
member,  and  the  instrument  appointing  him  shall 
be  deposited  at  the  registered  office  of  the  com- 
pany not  less  than  forty-eight  hours  before  the 
time  of  holding  the  meeilng  at  which  he  proposes 
to  vote. 

(24.)  Any  instrument  appointing  a  proxy  shall  be  in  the 
following  form :— » 

Company  Limited. 
I  of  in  the  county  of  being 

a  member  of  the  company  limited,  hereby 

appoint  of  as  my  proxy,  to  vote 

for  me  and  on  my  behalf  at  the  [ordinary  or  extra- 
ordinary, a*  the  ca*e  may  be}  general  meeting  of  the 
company  to  be  held  on  the  day  of  , 

and  at  any  adjournment  thereof  to  be  held  on  the 
day  of  next  [or,  at  any  meeting 

of  the  company  that  may  be  held  in  the  year  .J 

As  witness  my  hand,  this  day  of 

Signed  by  the  said  in  the  presence 

of 

Director** 

(25.)  The  number  of  the  directors,  and  the  names  of  the 
first  directors,  shall  be  determined  by  the  sub- 
scribers of  the  memorandum  of  association 

(26.)  Until  directors  are  appointed,  the  subscribers  of 
the  memorandum  of  association  shall  for  all  the  pur- 
poses of  this  act  be  deemed  to  be  directors. 

Power*  of  Director*. 
(27.)  The  business  of  the  company  shall  be  managed  by 
the  directors,  who  may  exercise  all  such  powers  of 
the  company  as  are  not  hereby  required  to  be  exer- 
cised by  the  company  in  general  meeting ;  but  no 
regulation  made  by  the  company  in  general  meeting 
shall  invalidate  any  prior  act  of  the  directors  which 
would  have  been  valid  if  such  regulation  had  not 
been  made. 
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Election  of  Director*. 

(88.)  The  directors  shall  be  elected  annually  by  the  com- 
pany in  general  meeting. 

Business  of  Company. 

{Here  insert  Rule*  as  to  Mode  in  which  Bueines*  of 

Insurance  ie  to  be  conducted  ] 

Account; 

(29.)  The  accounts  of  the  company  shall  be  audited  by  a 
committee  of  Ave  members,  to  be  called  the  audit 
committee. 

(SO.)  The  first  audit  committee  shall  be  nominated  by  the 
directors  out  of  the  body  of  members. 

(31.)  Subsequent  audit  committees  shall  be  nominated  by 
the  members  at  the  ordinary  general  meeting  in 
each  year. 

(32.)  The  audit  committee  shall  be  supplied  with  a  copy 
of  the  balance  sheet,  and  it  shall  be  their  duty  to 
examine  the  same  with  the  accounts  and  voucher* 
relating  thereto. 

(33.)  The  audit  committee  shall  have  a  list  delivered  to 
them  of  all  books  kept  by  the  company,  and  they 
shall  at  all  reasonable  times  have  access  to  the 
books  and  accounts  of  the  company :  They  may,  at 
the  expense  of  the  company,  employ  accountants  or 
other  persons  to  assist  them  in  investigating  such 
accounts,  and  they  may  in  relation  to  such  accounts 
examine  the  directors  or  any  other  officer  of  the 
company. 

(34.)  The  audit  committee  shall  make  a  repoit  to  the 
members  upon  the  balance  sheet  and  accounts,  and 
in  every  such  report  they  shall  state  whether  in 
their  opinion  the  balance  sheet  is  a  full  and  fair 
balance  sheet,  containing  the  particulars  required 
by  these  regulations  of  the  company,  and  properly 
drawn  up,  so  as  to  exhibit  a  true  and  correct  view 
of  the  state  of  the  company's  affairs,  and  in  case 
they  have  called  for  explanation  or  information 
from  the  directors,  whether  such  explanations  or 
information  have  been  given  by  the  directors,  and 
whether  they  have  been  satisfactory,  and  such  re- 
port shall  he  read  together  with  the  report  of  the 
directors  at  the  ordinary  meeting. 
Ao/tees. 

(35.)  A  notice  may  be  served  by  the  Company  upon  any 
member  either  personally,  or  by  sending  it  through 
the  post  in  a  prepaid  letter  addressed  to  such  mem- 
ber at  his  registered  place  of  abode. 

^36.)  Any  notice',  if  served  by  post,  shall  be  deemed  to 
have  been  served  at  the  time  when  the  letter  con- 
taining the  same  would  be  delivered  in  the  ordinary 
course  of  the  post ;  and  in  proving  such  service  it 
shall  be  sufficient  to  prove  that  the  letter  contain- 
ing the  notice  was  properly  addressed,  and  put  into 
the  post  office. 

Winding  up, 

(37.)  The  company  shall  be  wound  up  voluntarily  when- 
ever an  extraordinary  resolution,  as  defined  by  the 
Companies  Act,  1863,  is  passed,  requiring  the  com- 
pany to  be  wound  up  voluntarily. 
Name),  Addrmt,  and  Daicrlptiooa  of  Subscriber!. 


in  the  county  of         merchant, 
in  the  county  of 
in  the  county  of 
in  the  county  of 
in  the  county  of 

in  the  county  of 
in  the  county  of 


"  I.  John  Jones  of 
"2.  John8mithof 
"3.  Thomas  Green  of 
"  4.  John  Thompson  of 
'•6.  Caleb  White  of 
••  *.  Andrew  Brown  of 

.      -7.  Csssar  White  of  

JJated  the  22nd  day  of  November,  1861 
Witness  to  the  above  signatures, 
A.B.,  No.  13,  Hute-Street,  Clerkenwell,  Middlesex. 
FORM  a 
Mbmobahdum  and  Akticlbs  of  Association  of  a  Com* 
pany  limited  byGuarantee,  and  having  a  capital  di- 
vided into  Shares. 

Memorandum  of  Association. 
1st.  The  name  of  the  Company  is  "  The  Highland  Hotel 
Company  Limited/ 


2nd.  The  registered  office  of  the  company  will  be  situ- 
ate in  Scotland. 

3rd.  The  objects  for  which  the  company  is  established 
are  "the  facilitating  travelling  in  the  Highlands  of  Scot- 
land, by  providing  hotels  and  conveyances  by  sea  and  by 
land  for  the  accommodation  of  travellers,  and  the  doing  all 
such  other  things  as  are  incidental  or  conducive  to  the  at- 
tainment of  the  above  object." 

4th.  Every  member  of  the  company  undertakes  to  con- 
tribute to  the  assets  of  the  company  in  the  event  of  the 
same  being  wound  up  during  the  time  that  he  is  a  member, 
or  within  one  year  afterwards,  for  payment  of  the  debts 
and  liabilities  of  the  company  contracted  before  the  time 
at  which  he  ceases  to  be  a  member,  and  the  costs,  charges, 
and  expenses  of  winding  up  the  same,  and  for  the  adjust- 
ment of  the  rights  of  the  eontributories  amongst  them- 
selves, such  amount  as  may  be  required  not  exceeding 
twenty  pounds. 

We,  the  several  persons  whose  names  and  addresses  are 
subscribed,  are  desirous  of  being  formed  into  a  com- 
pany, in  pursuance  of  this  memorandum  of  associa- 
tion. 

Names,  Addrenei,  and  Description*  of  Subterlben. 


in  the  county  of         merchant, 
in  the  county  of 
in  the  county  of 
in  the  county  of 
in  the  county  of 

In  the  county  of 
in  the  county  of 


"  1.  John  Jones  of 
"2.  John  Smith  of 
"  3.  Thomas  Green  of 
"  4.  John  Thompson  of 
"5.  Caleb  White  of 
'*  6.  Andrew  Brown  of 
"  7.  Csssar  White  of 
Dated  the  22nd  day  of  November,  1861. 
Witness  to  the  above  signatures, 
A.B.,  No.  13,  Hute  8treet,  Clerkenwell,  Middlesex. 


Article*  of  Association  to  accompany  preceding  Memoran- 
dum, of  Association, 

1.  The  capital  of  the  company  shall  consist  of  five  hun- 
dred thousand  pounds,  divided  into  five  thousand  shares  of 
one  hundred  pounds  each. 

2.  The  directors  may,  with  the  sanction  of  the  company 
in  general  meeting,  reduce  the  amount  of  shares. 

3.  The  directors  may,  with  the  sanction  of  the  company 
in  general  meeting,  cancel  any  shares  belonging  to  the 
company. 

4.  All  the  articles  of  Table  A.  shall  be  deemed  to  be  in- 
corporated with  these  articles,  and  to  apply  to  the  com- 
pany. 

Wb,  the  several  persons  whose  names  and  addresses  are 
subscribed,  agree  to  take  the  number  of  shares  in  the 
capital  of  the  company  set  opposite  our  respective 
names. 


Nim*- of  Stain 

Names,  Addrenei,  and  DotcripUon*  of  Subscriber*. 

taken  by 
each  Subscriber. 

••  l,  John  Jones  of 

In  the 

county  of            • 

• 

• 

200 

"  2.  John  Smith  of 

In  the 

county  of 

. 

• 

25 

"  3.  Thomas  Green  of 

in  the 

county  of 

• 

• 

30 

"  4.  John  Thompson  of 

lathe 

county  of            • 

• 

• 

40 

••6.  Caleb  White  of 

in  the 

county  of            • 

• 

• 

15 

"  6.  Andrew  Brown  of 

in  the 

county  of 

• 

• 

6 

"  7.  Casar  White  of 

in  the 

county  of 

• 
taken 

• 

10 

Total  Shares 

325 

Dated  the  22nd  day  of  November,  1661. 
Witness  to  the  above  signatures, 
A.B.,  No.  13,  Hute  Street,  Clerkenwell,  Middlesex, 
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FORM  D. 
Mzmobahduk  end  AavricLsa  of  Association  of  en  Un- 
limited Company,  having  a  Capital  divided  into  Share*. 

Memorandum  of  Association, 

1st.  The  name  of  the  Company  la  "  The  Patent  Stereo- 
type Company." 

2nd.  The  registered  office  of  the  company  will  be  situ- 
ate in  England. 

3rd.  The  objects  for  which  the  company  is  established 
are  •'  the  working  of  a  patent  method  of  founding  and  cast- 
ing stereotype  plates,  of  which  method  John  Smith,  of 
London,  is  the  eole  patentee." 

Wb,  the  several  persona  whose  names  are  subscribed,  are 
desirous  of  being  formed  into  a  company,  in  pursuance 
of  tbia  memorandum  of  association. 

Nonet,  Addrewei,  and  Description!  of  Sabtcribera, 
M  I.  John  Jones  of         in  the  county  of        merchant. 
"  S.  John  Smith  of         in  the  county  of 
"  S.  Thomas  Green  of        in  the  county  of 
**  4.  John  Thompson  of        in  the  county  of 
-  "  5.  Caleb  White  of        in  the  county  of 
"  6.  Andrew  Brown  of        in  the  county  of 
"  7.  Abel  Brown  of        in  the  county  of 

Dated  SSnd  day  of  November,  1861. 
Witnesa  to  the  above  signatures, 

A.B.  No.  20  Bond  street,  Middlesex. 

Articles  of  Association  to  accompany  tke  preceding  Memo- 
randum of  Association* 

Capital  of  the  company. 
The  capital  of  the  company  is  two  thousand  pounds,  di- 
vided into  twenty  shares  of  one  hundred  pounds  each. 
Application  of  table  A. 
All  the  articles  of  table  A.  shall  be  deemed  to  be  incor- 
porated with  these  articles,  and  to  apply  to  the  company. 

Ws»  the  several  persona  whose  names  and  addresses  are 
subscribed,  agree  to  take  the  number  of  shares  in  the 
capital  of  the  company  set  opposite  our  respective 


Namea,  AddreiMf,  and  Description*  of  Sobecrtben. 

Number  of  Sham 

taken  by 

Subacriben. 

"  1.  John  Jones  of 

In  the 

county  of 
"  2.  John  Smith  of 

merchant, 
in  the 

1 

county  of 
'*3.  Thomas  Green  of 

in  the 

6 

county  of 
"  4*  John  Thompson  of 

county  of 
"  5.  Caleb  White  of 

in  the 
in  the 

8 
2 

county  of 
"  6.  Andrew  Brown  of 

in  the 

3 

county  of            • 
"7.   Abel  Brown  of 

in  the 

4 

county  of 

•            • 
taken 

1 

Total  shares 

18 

Dated  the  22nd  day  of  November,  1861, 
Witness  to  the  above  signatures,    * 
A.B.  No.  20  Bond-street,  Middlesex. 


FORM  B.  as  required  by  the  Second  Part  of  the  Act 

day 


Summabt  or  Capital  and  Suabss  of  the 

Co  up  AWT,  made  up  to  the 

of 
Nominal  capital  £  divided  into 

of  £  each. 

Number  of  ahares  taken  up  to  the        day  of 


shares 


There  baa  been  called  up  on  each  share  £ 

Total  amount  of  calls  received  £ 

Total  amount  of  calls  unpaid  £ 
List  of  persons  holding  sharea  in  the  Company  oa 

the        day  of  and  of  persona  who  hare 

held  shares  thereon  at  any  time  during  the  year  ins- 
mediately  preceding  the  said  day  of  , 

showing  their  names  and  addresses,  and  an  aoooont 
of  the  shares  so  held. 


I 


restating      heMl 


held  by    .  curiae  the       looser 
existing  I  preceding     Meanbara. 


day  of 


Date  oT  , 


Date  of 


FORM  F. 
LlCBMCB  TO  HOLD  LAUDS. 

The  Lords  of  the  Committee  of  Privy  Council  appointed 
for  the  consideration  of  matters  relating  to  trade  and  fo- 
reign plantations  hereby  license  the  Asso- 
ciation, limited,  to  hold  the  lands  hereunder  described 
[insert  description  of  lands].  The  conditions  of  this  H- 
cence  are  [insert  conditions,  if  any]. 

THIRD    SCHEDULE. 
FIRST  PART. 

21  &  22  Geo.  8,  c.  46.  (Parliament  of  Ireland.)  An 
Act  to  promote  trade  and  manufactures  by  regulating 
and  encouraging  partnerships. 

7  &  8  Vict,  c  110.  An  act  for  the  registration,  in* 
corporation,  and  regulation  of  joint  stock  companies. 

7  &  8  Vict.  o.  1 1 1.  An  act  for  facilitation  the  winding 
up  the  affairs  of  joint  stock  companies  unable  to  meet  their 
pecuniary  engagements. 

7  &  8  Vict.  c.  IIS.  An  act  to  regulate  joint  stock 
banks  in  England. 

8  k  9  Vict.  c.  98.  An  act  for  facilitating  the  winding 
op  the  affairs  of  joint  stock  companies  in  Ireland  unable  to 
meet  their  pecuniary  engagements. 

9  &  10  Vict.  c.  28.  An  act  to  facilitate  the  dissolution 
of  certain  railway  companies. 

9  &  10  Vict  o.  75.  An  act  to  regulate  joint  stock 
banks  in  Scotland  and  Ireland. 

10  &  1 1  Vict,  c,  78.  An  act  to  amend  an  act  for  the 
registration,  incorporation,  and  regulation  of  joint  stock 
companies. 

1 1  &  12  Vict,  c  45.  An  act  to  amend  the  acts  for  fa- 
cilitating the  winding  up  the  affairs  of  joint  stock  compa- 
nies unable  to  meet  their  pecuniary  engagements,  and  also 
to  facilitate  the  dissolution  and  winding  up  of  joint  atoek 
companies  and  other  partnerships. 
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12  &  13  Vict.  c.  108.  An  act  to  amend  the  joint  stock 
companies  winding  up  act,  1848. 

19  &  SO  Viet  o.  47.  An  act  for  the  incorporation  and 
regulation  of  joint  stock  companies  and  other  associations. 

SO  &  21  Vict  c  14.  An  act  to  amend  the  joint  stock 
companies  act,  i860. 

SO  &  21  Vict,  c  49.  An  act  to  amend  the  law  relating 
to  banking  companies. 

SO  ft  21  Vict,  o.  78.  An*  act  to  amend  the  act  seven 
and  eight  Victoria,  chapter  one  hundred  and  eleven,  for 
facilitating  the  winding  np  the  affairs  of  joint  stock  com- 
panies unable  to  meet  their  pecuniary  engagements,  and 
also  the  joint  stock  companies  winding  up  acts,  1848  and 
1849. 

20  ft  21  Vict,  c  80.  An  act  to  amend  the  joint  stock 
companies  act,  I85A. 

21  ft  22  Vict.  o.  60.  An  act  to  amend  the  joint  stock 
companies  acts,  1856,  and  1857,  and  the  joint  stock  bank- 
ing companies  act,  1857. 

2 1  ft  22  Vict.  e.  91*  An  act  to  enable  joint  stock  bank- 
ing  companies  to  be  formed  on  the  principle  of  limited 
liability. 

SECOND  PART. 
7  ft  8  Vict.  c.  118,8.47. 
Every  company  of  more  than  six  persons  established  on 
the  6th  day  of  May  one  thousand  eight  hundred  and  forty, 
four,  for  the  purpose  of  carrying  on  the  trade  or  business 
of  bankers  within  the  distance  of  sixty-five  miles  from 
London,  and  not  within  the  provisions  of  the  act  passed  in 
the  session  holden  in  the  seventh  and  eighth  years  of  the 
reign  of  her  present  Majesty,  chapter  one  hundred  and 
thirteen,  shall  have  the  same  powers  and  privileges  of 
suing  and  being  sued  in  the  name  of  any  one  of  the  public 
officers  of  such  copartnership  as  the  nominal  plaintiff,  peti- 
tioner, or  defendant  on  behalf  of  such  copartnership ;  and 
all  judgments,  decrees,  and  orders  made  and  obtained  in 
any  such  suit  may  be  enforced  in  like  manner  as  is  pro- 
vided with  respect  to  such  companies  carrying  on  the  said 
trade  or  business  at  any  place  in  England  exceeding  the 
distance  cf  sixty. five  miles  from  London,  uuder  the  provi- 
sions of  an  act  passed  in  the  seventh  year  of  the  reign  of 
King  George  the  Fourth,  chapter  forty-six.  intituled  "  An 
act  for  the  better  regulating  copartnerships  of  certain 
bankers  in  England,  and  for  amending  so  much  of  an  act 
of  the  thirty-ninth  and  fortieth  years  of  the  reign  of  his 
late  Majesty  King  George  the  Third,  intituled  "  An  act 
for  establishing  an  agreement  with  the  Gover-ior  and  Com- 
pany of  the  Bank  of  England  for  advancing  the  sum  of 
three  millions  towards  the  supply  for  the  service  of  the 
year  one  thousand  eight  hundred,'  as  relates  to  the  same," 
provided  that  such  first-mentioned  company  shall  make 
out  and  deliver  from  time  to  time  to  the  commissioners  of 
stamps  and  taxes  the  several  accounts  or  returns  required 
by  the  last-mentioned  act,  and  all  the  provisions  of  the 
last-recited  act  as  to  such  account  or  returns  shall  be  taken 
to  apply  to  the  accounts  or  returns  so  made  out  and  deli- 
vered by  such  first-mentioned  companies  as  if  they  had 
been  originally  included  in  the  provisions  of  the  last  recited 
act. 

20  ft  21  Vict  o.  49,  part  of  Section  XIL 
Notwithstanding  anything  contained  in  any  act  passed  in 
the  session  holden  in  the  seventh  and  eighth  years  of  the 
reign  of  her  present  Majesty,  chapter  one  hundred  and 
thirteen,  and  intituled  "  An  act  to  regulate  joint  stock 
banks  in  England,'*  or  in  any  other  act,  it  shall  be  lawful 
for  any  number  of  persons,  not  exceeding  ten,  to  carry  on 
in  partnership  the  business  of  banking,  in  the  same  man- 
ner and  upon  the  same  conditions  in  all  respects  as  any 
company  of  not  more  than  six  persons  could  before  the 
passing  of  this  act  hare  carried  on  such  business. 

CAP.  XC. 
An  Act  for  rectifying  a  clerical  error  in  the  Act  of  the 
pressent  8ession,  Chapter  Forty,  with  respect  to  the 
African  Slave  Trade  Treaty.  [7th  August,  1662.] 


CAP.  XCI. 
An  Act  to  incorporate  the   General  Council  of  Medical 
Education  and  Registration  of  the  United  Kingdom,  and 
for  other  Purposes.  [7th  August,  1662.] 

CAP.  XCIL 

An  Act  to  limit  the  Time  for  proceeding  to  Elections 
in  Counties  and  Boroughs  in  Ireland. 

[7th  August,  1862] 
1   G.  IV.,  c.  11,  s.  5. 
8ec.  I.  Elections  in  Counties  to  be  not  later  than  twelfth 
nor  sooner  than  the  sixth  day  after  proclamation. 

2.  0  jr  10  Vie.,  c.  30,  repealed.  Elections  in  Cities* 
£c,  to  be  within  sir  days  after  red  ipt  oj  writ  or 
precept,  giving  three  clear  dags*  notice. 

S.  Sheriff  to  be  Returning  Officer  in  Boroughs  where 
the  office  of  Returning  Officer  shall  be  vacant. 

4.  Writs,  {j*c.,  fo  be  conformable  to  this  Act. 
•  Whereas,  by  the  Fifth  Section  of  the  Act  of  the  First 
George  the  Fourth,  Chapter  Eleven,  it  is  provided  that, 
immediately  after  the  receipt  of  the  writ  for  making  an 
election  for  any  county  in  Ireland,  the  sheriff  of  such 
county  shall  endorse  thereou  the  date  of  receiving  the  same, 
and  that  such  sheriff  shall,  within  two  days  after  the 
receipt  of  such  writ,  cause  proclamation  of  the  time  and 
place  of  holding  such  election  to  be  made  at  the  place 
where  the  ensuing  election  ought  by  law  to  be  holden, 
between  the  hours  of  ten  of  the  clock  of  the  forenoon  and 
two  of  the  clock  in  the  afternoon,  and  that  the  said  sheriff 
on  the  same  day  shall  cause  to  be  affixed  on  the  doors  of 
the  county  court  house  public  notice,  signed  by  himself,  of 
a  special  county  court  to  be  there  holden  for  the  purpose 
of  such  election  only,  and  which  shall  be  holden  on  some 
day  (Sunday,  Christmas  Dag.  and  Good  Friday  excepted) 
not  Later  from  the  day  of  making  such  proclamation  and 
affixing  such  notice  than  the  sixteenth  day,  nor  sooner 
than  the  tenth  day :  And  whereas  it  is  expedient  to  limit 
the  time  for  proceeding  to  such  elections :  *  Be  it  therefore 
enacted  by  the  Qneen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  From  and  after  the  passing  of  this  Act  any  such 
special  county  court  for  the  purpose  of  the  election  of  a 
member  or  members  to  serve  in  Parliament  for  any  county 
in  Ireland  shall  de  holden  on  any  day  (Sunday,  Christmas 
Day,  and  Good  Friday  excepted)  not  later  from  the  day 
of  making  such  proclamation  than  the  twelfth  day,  nor 
sooner  than  the  sixth  day  ;  provided  that  this  section  shall 
not  apply  to  the  election  for  any  county  of  a  city  or  of  a 
town. 

2.  From  and  after  the  passing  of  this  Act  the  Act  of 
the  Ninth  and  Tenth  Victoria,  Chapter  Thirty,  defining 
the  notice  of  elections  of  members  to  serve  in  Parliament 
for  cities,  towns,  or  boroughs  in  Ireland,  shall  be,  and  the 
same  is  hereby,  repealed ;  and  iu  every  oity  or  town  in 
Ireland,  being  a  county  of  itself,  and  in  every  borough  in 
Ireland,  returning  or  contributing  to  return  a  member  or 
members  to  serve  in  Parliament,  the  sheriff  or  other  officer 
to  whom  the  duty  of  giving  such  notice  belongs  shall  pro- 
ceed to  election  within  six  days  after  the  receipt  of  the 
writ  or  precept,  giving  three  clear  days  notice  at  least  of 
the  day  appointed  for  the  election,  exclusive  of  the  day  of 
proclamation  and  the  day  of  election. 

3.  Every  writ  for  making  any  election  of  a  member  or 
members  to  ser<  e  in  Parliament  for  any  city,  town,  or 
borough  in  Ireland,  shall  be  directed  to  the  returning 
officer  of  the  said  city,  town,  or  borough,  or  his  deputy, 
and  in  their  absence  to  the  sheriff  of  the  county  in  which 
the  said  city,  town,  or  borough  is  situate ;  and  in  all  cases 
whatever  whenever  there  shall  be,  either  from  temporary 
vacancy  or  from  some  other  cause,  no  person  duly  qualified 
in  any  such  city,  town,  or  borough  to  perform  the  duties 
of  a  returning  officer  for  the  same,  the  sheriff  of  the  county 
in  which  such  city,  town,  or  borough  is  situate  shall  be 
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charged  with  the  execution  of  the  said  writ,  end  shall  execute 
the  same  and  in  aU  respects  petfotm  the  duties  of  and  in- 
cidental to  the  office  of  returning  officer :  Provided  always 
that  It  shall  not  be  lawful  for  the  said  snerUT  to  recehre  or 
execute  the  writ  except  when  there  shall  be  no  person 
within  the  said  city,  town,  or  borough  legally  quali- 
fied and  competent  as  returning  officer  to  execute  the 


4.  All  writs  for  the  election  of  any  member  or  members 
to  serve  in  Parfiament  for  any  county,  city,  town,  or 
borough  in  Ireland  issued  after  the  commencement  of  this 
Act,  and  all  mandates,  precepts,  instruments,  proceedings, 
and  notices  consequent  upon  such  writs,  shall  be,  and  the 
same  are  hereby,  authorised  to  be  framed  and  expressed  in 
each  manner  and  form  as  may  be  necessary  for  carrying 
the  provisions  of  this  Act  into  effect. 


CAP.  XCIIL 

An  Act  for  embanking  the  North  Side  of  the  River 

names    from    Westminster   Bridge    to    Blackfriars 

Bridge,  and  for  making  new  8treets    in   and   near 

thereto.  [7th  August,  1863.] 

cap.  xcnr. 

An  Act  to  authorise  the  Indosure  of  certain  Lands  In 
pursuance  of  a  Special  Report  of  the  Indosure  Commis- 
sioners. [7th  August,  1862.] 

CAP.  XCV. 

An  Act  to  amend  the  Law  relating  to  Polling  Places  in 
the  Boroughs  of  New  Shoreham,  Cricklade,  Aylesbury, 
and  East  Retford.  [7th  August,  1868.] 

CAP.  XCVL 
An  Act  to  render  tenable  during  good  Behaviour  the  office 
of  the  Officer  of  the    Court  of  Common    Pleas    by 
whom  the  Certificates  of  Acknowledgment  of  Deeds 
of  married  Women  are  filed  of  Record. 

[7th  August,  186*.] 

CAP.  XCVIL 
An  Act  to  regulate  and  amend  the  Law  respecting  the 
Salmon  Fisheries  of  Scotland.  [7  th  August,  1863.] 

CAP.  xcvin. 
An  Act  for  the  Amendment  of  an  Act  of  the  8ession  of 
the  Twenty-third  and  Twenty-fourth  Tears  of  the  Reign 
of  Her  present  Majesty.  Chapter  One  hundred  and 
thirty-nine,  intituled  An  Act  to  emend  the  Law  concern* 
ing  the  making,  keeping,  and  Carriage  of  Gunpowder 
and  Compositions  of  an  explosive  Nature,  and  concern- 
ing the  Manufacture,  Sale,  and  Use  of  Fireworks,  and 
of  an  Act  amending  the  last-mentioned  Act. 

[7th  August,  1862.] 
23  A- 24  VUt.,c.  139. 
Sec  I.  Extension  of  sects.  35  fr  37  of  principal  Act  to 
other  explosive  compositions. 
%  Divisional  magistrates  ofpoHce  to  exercise  licensing 

powers  within  the  Dublin  police  district. 
8.  Short  title  of  Principal  Act. 

•  Whereas  by  an  act  of  the  twenty-third  and  twenty-fourth 
years  of  the  reign  of  h<  r  present  Majesty,  chapter  one  hun- 
dred and  thirty-nine,  i*  taaXod  An  Act  to  amend  the  Lav  con- 
cerning the  making,  keeping,  and  Carriage  of  Gunpowder 
and  Compositions  of  an  explosive  Nature,  and  concerning  the 
Manufacture,  Sale,  and  Use  of  Fireworks,  and  herein- 
after referred  to  as  the  Principal  Act,  divers  regulations 
are  made  with  respect  to  the  manufacture  and  keeping  of 
gunpowder,  and  with  respect  to  the  manufacture  of  loaded 
percussion  caps,  and  the  manufacture  and  keeping  of  am- 
munition, fireworks,  /ulmioaUng  mercury,  or  any  other 


preparation  or  composition  of  an  exploaive 
whereas  by  the  twenty-fifth  section  of  the  Principal  Ac* 
provisions  are  made  with  respect  to  the  issue  of  warrant* 
to  search,  and  with  respect  to  searching  for  gunpowder, 
and  by  the  twenty-seventh  section  of  the  same  act  special 
powers  are  given  to  the  conservators  of  the  River  Tkumau 
ofapeontfnf  semaora  Cor  gunpowder  within  their  juris- 
diction: and  whereas  It  is  expedient  to  extend  the  said 
to" 


or  any  other  preparation  or  < 
tition  of  an  exploaive  nature:'  Be  It  enacted  by  the 
Queen's  moat  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  Maamhlad,  and  by  the 
authority  of  the  same,  as  follows: 

1.  The  twenty-fifth  and  twenty-seventh  sections  of  the 
Principal  Act  shall  be  construed  and  appBedasif  the  word 
gunpowder  therein  mentioned  included  leaded  percusaioa 
caps,  ammunition,  fireworks,  fulminating  mercury,  or  any 
other  preparation  or  composition  of  an  exploaive  nature. 

3.  •  Whereas  by  an  act  for  amending  the  Principal  Act 
passed  in  the  session  holden  in  the  twenty-fourth  and 
twenty-fifth  years  of  the  reign  of  her  present  Majesty, 
chapter  one  hundred  and  thirty,  it  la  provided  that  all 
powers  of  granting  licences  by  the  Principal  Act  given  to 
justices  of  the  peace  at  their  general  quarter  sessions  shall 
be  transferred  to  and  vested  in  the  justices  in  petty  aessionn 
assembled :  and  whereas  within  the  police  district  of  Dub- 
lin metropolis  the  powers  usually  exercised  by  justices  of 
the  peace  in  petty  sessions  are  exercised  by  any  two  or 
more  divisional  magistrates  of  police ;  and  It  la  expedient 
to  amend  the  said  act  of  the  twenty-fourth  and  twenty- 
fifth  of  Victoria,  chapter  one  hundred  and  thirty,  in  man- 
ner herein-after  mentioned;'  be  it  enacted.  That  the 
powers  of  licensing  vested  in  manner  aforesaid  in  the  jus- 
tices in  petty  sessions  assembled  may,  within  the  police 
district  of  Dublin  metropolis,  be  exercised  by  any  two  car 
more  divisional  magistrates  of  police ;  and  that  it  shall  be 
lawful  for  the  said  divisional  magistrates  of  police,  or  any 
two  or  more  of  them,  with  the  sanction  of  the  Lord  Lieu- 
tenant of  Ireland,  to  regulate  the  mode  in  which  applica- 
tions for  licences  under  the  said  act  are  to  be  made,  and  to 
make  a  scale  of  fees  to  be  charged  in  respect  of  such 
licences* 

3.  The  Principal  Act  may  be  cited  for  aU  purposes  as 
11  The  Gunpowder  Act,  I860,**  and  this  act  shall  be  con- 
strued as  one  with  the  Principal  Act,  and  may  be  cited  for 
all  purposes  as  the  "  The  Gunpowder  Act  Amendment 
Act,  1863." 

CAP.  XCIX. 

An  Act  to  amend  the  Bankruptcy  Act  (1861). 

[7th  August,  1862.] 

CAP.  C. 

An  Act  to  authorise  Improvement  Commissioners  acting; 
as  Burial  Boards  to  mortgage  certain  Rates  for  the 
Purposes  of  the  Burial  Acts.  [7th  August,  1862.] 

CAP.  CI. 
An  Act  to  make  more  effectual  Provision  for  regulating; 
the  Police  of  Towns  and  populous  Places  in  Scotland, 
and  for  lighting,  cleansing,  paving,  draining,  supply- 
ing Water  to  and  improving  the  same,  and  also  for 
promoting  the  Public  Health  thereof. 

[7th  August,  1862.] 

CAP;  CIL 

An  Act  to  amend  the  Metropolis  Local  Management  Acta. 

[7th  August,  1862.] 

cap.  cm. 

An  Act  to  amend  the  Law  remtmg  to  Parochial  Assess- 
ments in  England.  [7th  August,  1862.] 
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CAP.  CIV. 

An  Act  for  the  Discontinuance  of  the  Queen's  Prison,  end 

Removal  of  the  Prisoners  to  WhiUcross  street  Prison. 

[7th  August,  IMS.] 

CAP.  CV. 
An  Act  to  transfer  the  Roads  and  Bridges  under  the  Ma- 
nagement of  the  Commissioners  of  Highland  Roads  and 
Bridges  to  the  several  Counties  in  which  the  same  are 
situate,  and  to  provide  for  other  Matters  relating  thereto. 

tfth  August,  1862.] 

CAP.  CVL 

Am  Act  to  amend  the  Law  relating  to  the  Appointment 
of  Countj  Surveyors  in  Ireland, 

[7th  August,  1862.] 
Sec  1.  Part  of  See.  39  e/6  f  7  W,  IV.,  c.  116,  and  of 
Sac  7  oft  j-  8  Vic,  c.  106,  repealed. 
2.  Persons  dimrous  to  ad  as  Surveyors  under  6  flr  7 
W.  IV.,  e.  1 16,  or  as  District  Surveyors  under 
f  flr  8  Fife.,  c.  106,  to  be  examined  by  the  Civil 
m      Service  Commissioners. 

Z.  Persons  certified  under  Acts  7  flr  8  Vic.,  c  106, 
and  6  flr  7  W.  IV.,  c.  116,  eligible  for  County  or 
District  Surveyors. 
4.  Commencement  of^Lct. 
*  Whereas  it  Is  expedient  to  amend  the  Law  relating  to 
the  appointment  of  county  surveyors  in  Ireland :  '  Be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows : 

1.  So  much  of  Section  Thirty-nine  of  the  Act  of  the 
8lxth  and  Seventh  Tears  of  King  William  the  Fourth, 
Chapter  One  hundred  and  sixteen,  and  so  much  of  Section 
Seven  of  the  Act  of  the  Seventh  and  Eighth  Years  of  her 
Majesty,  Chapter  One  hundred  and  six,  as  *  respectively 
provide  that  the  Lord  Lieutenant  shall  appoint  a  board 
of  three  civil  or  military  engineers  to  examine  and  certify 
the  qualifications  of  all  persons  desirous  to  act  as  surveyors 
tinder  the  provisions  of  the  said  first-recited  act,  or  as 
district  surveyors  for  the  county  of  Dublin  under  the  pro- 
visions of  the  said  second-recited  act,  shall  be,  and  the  same 
is  hereby,  repealed. 

2.  The  qualifications  of  all  persons  desirous  to  act  as 
surveyors  under  the  provisions  of  the  said  first-recited  act, 
or  as  district  surveyors  for  the  county  of  Dublin,  under 
the  provisions  of  the  said  second-recited  act,  shall  be  exa- 
mined into  and  certified  by  the  Civil  Service  Commission- 
ers for  the  time  being  appointed  by  her  Majesty  in  council ; 
and  whenever  a  vacancy  shall  occur  in  any  of  such  offices 
an  examination  of  all  persons  desirous  to  fill  the  same  shall 
be  held  at  such  time  in  Dublin  as  the  said  commissioners 
shall  appoint,  of  which  examination  due  notice  shall  be 
given,  and  one  of  the  persons  who  shall  be  certified  by  the 
said  commissioners  shall  be  appointed  to  the  vacant  office 
of  surveyor  by  the  Lord  Lieutenant  or  other  chief  gover- 
nor or  governors  of  Ireland,  subject  to  the  approval  of  the 
Grand  Jury  of  such  county,  or  to  the  vacant  office  of 
district  surveyor  for  the  county  of  Dublin  by  the  Grand 
Jury  of  the  said  county,  according  as  such  vacancies  shall 

-occur. 

3.  The  persons  who  were  duly  certified  by  the  board  of 
examiners  under  the  Act  of  the  Seventh  and  Eighth  Years 
of  Victoria,  Chapter  One  hundred  and  six,  in  the  year  one 
thousand  eight  hundred  and  fifty-six,  and  who  were  fur- 
ther certified  by  the  board  of  examiners  to  the  Lord  Lieu- 
tenant as  duly  qualified  under  the  Act  of  the  Sixth  and 
Seventh  years  of  William  the  Fourth,  chapter  one  hundred 
and  sixteen,  shall  continue,  to  be  deemed  and  taken  as 
eligible  for  the  appointment  of  county  surveyor  or  district 
surveyor,  as  the  ease  may  be,  without  further  examination, 
and  may  be  lawfully  appointed  to  snob  offices,  anything  in 
this  act  to  the  contrary  notwithstanding. 


4.  This  act  shall  commence  and  take  effect  on  and  after 
the  first  day  of  October,  one  thousand  eight  hundred  and 
sixtytwo. 


CAP.  CV1L 
An  Act  to  give  greater  facilities  for  summoning  Persons 
to  serve  on  Juries,  and  for  other  purposes   relating 
thereto.  [7th  August,  1863.] 


CAP.  CVIII. 

An  Act  to  confirm  certain  Sales,  Exchanges,  Partitions, 
and  Enfranchisements  by  Trustees  and  others. 

[7th  August,  1868] 


CAP.  CIX. 

An  Act  to  continue  the  Corrupt  Practices  Prevention  Act 
(1854).  [7th  August,  1862.] 

17  *  18  Vic,  c.  102.       81  0-  22  Vic.,  c.  87.       24  f  26 

Vic.,  c  122. 
Sec.  1.  Duration  of  Act. 

•  Whereas  an  act  was  passed  in  the  session  holden  in  the 
Seventeenth  and  Eighteenth  years  of  her  Majesty,  chapter 
one  hundred  and  two,  "  to  consolidate  and  amend  the  Laws 
relating  to  Bribery,  Treating,  and  undue  Influence  at  Elec- 
tions of  Members  of  Parliament ; "  and  such  act  was 
amended  by  an  act  of  the  session  holden  in  the  Twenty* 
first  and  Twenty-second  years  of  her  Majesty,  chapter 
eighty-seven:  And  whereas  the  said  first  mentioned  act,  as 
so  amended,  has,  by  an  act  of  the  session  holden  in  the 
Twenty-fourth  and  Twenty-fifth  years  of  her  Majesty, 
chapter  one  hundred  and  twenty-two,  been  continued  until 
the  first  day  of  September,  one  thousand  eight  hundred  and 
sixty-two,  and  it  is  expedient  that  it  should  be  further 
continued : '  Be  it  enacted  by  the  Queen's  moot  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  The  said  first-mentioned  act,  as  amended  by  the  said 
act  of  the  Twenty-first  and  Twenty-second  years  of  her 
Majesty,  shall  continue  in  force  until  the  first  day  of  Sep- 
tember, one  thousand  eight  hundred  and  sixty. three,  and 
to  the  end  of  the  then  next  session  in  Parliament. 


CAP.  CX. 

An  Act  to  enable  Boards  of  Guardians  of  certain  Unions 
to  obtain  temporary  Aid  to  meet  the  extraordinary  De- 
mands for  Belief  therein.  [7th  August,  1862.] 


CAP.  CXL 

An  Act  to  amend  the  Law  relating  to  Lunatics. 

[7th  August,  1862.] 


CAP.  cxn. 
An  Act  for  establishing  the  Jurisdiction  of  the  Charity 
Commissioners  in  certain  cases.        [7th  August,  1862.] 

cap.  cxra. 

An  Act  to  amend  the  Law  relating  to  the  Removal  of  poor 

Persons  from  England  to  Scotland,  and  from  Scotland 

to  England  and  Ireland.  [7th  August,  1862.] 

See.  1.  Warrant  of  removal  to  Scotland  to  be  signed  by 

two  justices  or  a  magistrate,  and  to  England  or 

Ireland  by  the  sheriff  or  too  justices* 

2.  Warrant  to  contain  name  and  age  of  every  person 

to  be  removed,  and  other  particulars.    Proviso. 
8.  Copy  of  warrant  to  be  sent  to  parish  to  which  re- 
move/ is  to  be  made. 
4.  Warrants  shall  order  poor  persons  to  be  conveyed 

to  the  place  mentioned  in  the  warrant. 
6.  lUlieving  officer *and  intpeetor*  of  poor  to  receive 
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poor  persons  named  in  warrant  under  penalty  of 
£10. 

6.  Parochial  boards  and  guar  dians-^noy  forward  ike 

pauper  to  the  place  of  destination  and  recover 
the  coete. 

7.  Persons  not  to  be  remcved  at  deck  passengers  dur- 

ing the  winter, 

8.  Part  </8  j"  9  Viet.,  e.  83,  repealed. 
8,  Construction  of  this  Act. 

•  Whereas  it  is  expedient  that  better  means  should  be  pro- 
Tided  for  the  safe  conveyance  to  the  place  of  their  desti- 
nation in  England,  Ireland,  or  Scotland  of  poor  persons 
who  may  be  removed  in  pursuance  of  the  acts  passed  in 
the  eighth  and  ninth  years  of  the  reign  of  her  present  Ma- 
jesty, chapter  eighty-three,  and  chapter  one  hundred  and 
seventeen,  and  in  the  tenth  and  eleventh  years  of  the  reign 
of  her  present  Majesty,  chapter  thirty-three : '  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  tern- 
poral,  and  commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same : 

1.  No  application  for  a  warrant  ordering  the  removal 
from  any  place  in  England  to  Scotland,  or  in  Scotland  to 
•England  or  Ireland,  of  any  poor  person  who  shall  have 
become  chargeable  in  such  place  shall  be  heard  and  deter- 
mined in  England,  except  by  two  or  more  justices  in  petty 
sessions  assembled,  or  by  a  stipendiary  magistrate  or  me- 
tropolitan police  magistrate  sitting  in  his  court ;  and  in 
Scotland,  except  by  the  sheriff  or  any  two  justices  of  the 
peace  of  the  county  in  whioh  the  parish  is  situated  to  which 
such  poor  person  may  have  bceome  chargeable,  which  jus- 
ticea  or  magistrate,  and  sheriff  or  justice  (as  the  case  may 
be)  shall  see  such  poor  person,  or  the  person  who  is  the 
head  of  the  family  proposed  to  be  removed,  and  shall  be 
satisfied  that  every  person  who  is  proposed  to  be  removed 
by  the  warrant  is  in  such  a  state  of  health  as  not  to  be 
liable  to  suffer  bodily  or  mental  injury  by  the  removal. 

2.  8iioh  warrant  of  removal  shall  be  granted  in  England 
only  on  the  application  of  the  relieving  officer,  or  other 
officer  of  the  guardians  of  the  Union  or  parish,  and  in 
Scotland  only  on  the  application  of  the  inspector  of  the  poor 
of  the  parish  or  combination,  or  other  officer  appointed  by 
the  parochial  board  of  such  parish  or  combination,  where 
such  poor  person  shall  have  become  chargeable,  and  shall 
contain  the  name  and  reputed  age  of  every  person  ordered 
to  be  removed  by  virtue  of  the  same,  and  the  name  of  the 
place  In  Scotland  or  England  or  Ireland,  (as  the  case  may 
be.)  where  the  justices  or  magistrate,  or  sheriff  or  justices, 
shall  find  suoh  person  to  have  been  born,  or  to  have  last 
resided  for  the  space  of  five  years  in  the  case  of  a  poor 
person  to  be  removed  to  Scotland,  and  three  years  in  the 
ease  of  a  poor  person  to  be  removed  to  England  or  Ireland, 
and  a  statement  of  such  examination  having  been  made  as 
to  the  state  of  health  of  every  person  ordered  to  bo  re- 
moved as  aforesaid ;  and  suoh  warrant  shall  be  addressed 
to  the  party  applying  for  the  same,  and  in  the  case  of  a 
removal  to  Scotland,  to  the  parochial  board  or  inspector  of 
the  poor  of  the  parish  or  combination  to  which  suoh  poor 
person  is  to  be  removed,  and  in  the  ease  of  a  re- 
moval to  England  or  Ireland  (as  the  ease  may  be),  to 
the  guardians  of  the  union  or  parish  to  which  sjch 
person  is  to  be  removed,  and  a  copy  shall  be  given  by 
and  at  the  cost  of  the  person  applying  for  such  warrant  to 
the  person  or  the  head  of  the  family  about  to  be  removed 
by  virtue  of  it :  Provided  that  in  the  case  of  any  native  of 
England,  Ireland,  or  Scotland  where  the  justices  or  ma- 
gistrate, or  sheriff  or  justices,  (as  the  case  may  be,)  shall 
not  be  able  to  ascertain,  upon  the  evidence  before  them, 
the  place  of  birth  or  of  suoh  continued  residence  as  afore- 
said* they  shall  order  the  pauper  to  be  removed  to  the  port 
or  union  or  parish  in  England  or  Ireland  (as  the  case  may 
be),  or  port  or  parish  in  Scotland,  which  shall,  in  the  judg- 
ment of  suoh  justices  or  magistrate,  or  sheriff  or  justices, 
(as  the  case  may  be,)  under  the  circumstances  of  the  case 
be  most  expedient. 

3.  The  .person  obtaining  the  warrant  shall,  at  least 
twelve  hours  before  the  removal*  tend  a  copy  of  Jt  by  post 


to  the  inspector  of  the  poor  of  the  parish  or  combination  in 
Scotland,  and  to  the  clerk  of  the  board  of  guardians  of 
the  union  or  parish  in  England  or  Ireland  (as  toe  cane 
may  be),  to  which  suoh  poor  person  shall  be  ordered  to  be 
removed,  and  also  a  copy  of  the  depositions  taken  in  the 
ease,  if  the  same  shall,  at  any  time  within  throe  months 
from  the  date  of  the  warrant,  be  required  by  any  euch 
board  of  guardians  or  parochial  board. 

4.  Snch  warrant  shall  order  tbe  removal  of  the  poor  per- 
son to  be  made  to  the  place  mentioned  therein  as  aforesaid, 
and  shall  order  the  persons  charged  with  the  execution 
thereof  to  cause  such  poor  person  with  his  family  (if  any) 
to  be  safely  conveyed  to  such  place  In  England,  Ireimmd, 
or  Scotland  (as  the  case  may  be),  to  be  delivered  in  the 
case  of  a  removal  to  Scotland,  to  the  inspector  of  the  poor 
of  the  parish  or  combination,  and  in  the  case  of  a  removal  to 
England  or  Ireland  at  the  workhouse  of  such  place  or  of 
tbe  union  or  parish  containing  the  port  or  place  nearest 
to  the  place  mentioned  in  the  warrant  as  the  place  of  the 
pauper's  ultimate  destination. 

6.  The  master  of  the  workhouse  of  the  union  or  parish 
in  England  or  Ireland,  and  the  inspector  of  the  poor  of  the 
parish  or  combination  in  Scotland,  to  which  (as  the  ease 
may  be)  such  warrant  is  addressed,  shall  be  bound  to  re- 
ceive delivery  of  the  poor  person  named  in  such  warrant, 
under  a  penalty  of  ten  pounds  for  each  case  of  refusal, 
which  person  may  be  recovered  by  the  person  applying  for 
such  warrant  by  an  action  in  any  county  court  in  England, 
or  court  of  quarter  sessions  iajreland,  or  sheriff  court  in 
Scotland,  or  other  competent  court  having  jurisdiction  in 
the  piece  where  such  master  or  inspector  is  resident  at  the 
time  when  such  action  is  brought. 

6.  If  by  reason  of  default  of  the  guardians,  inspector  of 
the  poor,  or  other  person  having  charge  of  such  warrant, 
or  otherwise,  the  poor  person  named  therein  shall  not  be 
removed  to  the  place  of  ultimate  destination,  the  guardians 
of  the  union  or  parish  in  England  or  Ireland,  or  parochial 
board  of  the  parish  or  combination  in  Scotland,  (as  the 
case  may  be,)  to  which  he  has  been  removed,  may.  if  they 
think  fit,  cause  the  pauper  to  be  removed  forthwith  to  tbe 
place  mentioned  in  the  warrant,  and  shall  be  entitled  to  be 
reimbursed  the  costs  incurred  in  such  removal  by  the  guar- 
dians ot  parochial  board  (as  the  case  may  be),  or  other 
person  on  whose  application  the  warrant  was  obtained, 
such  costs  being  the  actual  expense  incurred  in  and  about 
the  conveyance  and  maintenance  of  each  person  so  removed, 
which  costs  may,  if  not  paid  on  demand,  be  recovered  by 
an  action  in  any  county  court  in  England  or  Ireland,  or 
sheriff  court  in  Scotland,  or  other  competent  court  having 
jurisdiction  in  the  place  from  whence  the  removal  ahall 
have  taken  place. 

7.  It  shall  be  unlawful  to  remove  any  woman,  or  any 
child  under  the  age  of  fourteen  as  a  deck  passenger  in  any 
vessel  from  England  to  Scotland,  or  from  Scotia  »d  to 
England  or  Ireland,  during  the  period  from  the  fi**t  of 
October  to  the.  thirty-first  of  March  following ;  and  no 
regulation  of  any  sheriff,  magistrate,  or  justices  authorising 
snch  removal  shall  be  henceforth  legal. 

o.  Sectiou  seventy-seven  of  the  act  eighth  and  ninth 
Victoria,  chapter  eighty-three,  in  so  far  as  inconsistent 
with  the  provisions  of  this  act  is  hereby  repealed. 

9.  Except  so  far  as  this  act  ahalf  alter  the  provisiaions 
of  the  said  acts,  this  act  shall  be  construed  as  part  of  the 
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*  Whereas  it  is  expedient  that  the  laws  now  in  force  for 
the  better  detection  and  prevention  of  poaching  should  be 
amended : '  Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  "of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1.  The  word  "  game  "  in  this  act  shall  for  all  the  pur- 
poses of  this  act  be  deemed  to  include  any  one  or  more 
hares,  pheasants,  partridges,  orgs  of  pheasants  and  par- 
tridges, woodcocks,  snipes,  rabbits,  grouse,  black  or  moor 
game,  and  eggs  of  grouse,  black  or  moor  game ;  and  the 
words  ••  justice"  and  "justices"  in  this  act  shall,  unless 
otherwise  provided  for,  mean  respectively  a  justice  and  jus- 
tices of  the  peace  respectively  of  or  for  the  county,  rid- 
ing, division,  liberty,  city,  borough,  or  place  in  which  any 
game,  gun,  part  of  gun,  net,  snare,  or  engine  after  men- 
tioned shall  be  found. 

2.  It  shall  be  lawful  for  any  constable  or  peace  officer 
in  any  county,  borough,  or  place  in  Great  Britain  and 
Ireland  in  any  highway,  street,  or  public  place,  to  search 
any  person  whom  he  may  have  good  cause  to  suspect  of 
coming  from  any  land  where  he  shall  have  been  unlawfully 
in  search  or  pursuit  of  game,  or  any  person  aiding  or  abet- 
ting such  person,  and  having  in  his  possession  any  game 
unlawfully  obtained,  or  any  gun  part  of  gun,  or  nets  or  en- 
gines used  for  the  killing  or  taking  game,  and  also  to  stop 
and  search  any  cart  or  other  conveyance  in  or  upon  which 
such  constable  or  peace  officer  shall  have  good  cause  to 
suspect  that  any  such  game  or  any  such  article  or  thing 
is  being  carried  by  any  such  person,  and  should  there  be 
found  any  game  or  any  such  article  or  thing  as  aforesaid 
upon  such  person*  cart,  or  other  conveyance,  to  seise  and 
detain  such  game,  article  or  thing ;  and  suoh  constable  or 
peace  officer  shall  in  such  case  apply  to  some  justice  of  the 
peace  for  a  summons  citing  such  person  to  appear  before 
two  justices  of  the  peace  assembled  in  petty  sessions,  as 
provided  in  the  eighteenth  and  nineteenth  of  her  present 
Majesty,  chapter  one  hundred  and  twenty*  six,  section 
nine,  as  far  as  regards  England  and  Ireland*  and  before  a 
sheriff  or  any  two  justices  of  the  peace  in  Scotland;  and 
if  each  person  shall  have  obtained  such  game  by  unlaw- 
fully going  on  any  land  in  search  or  pursuit  of  game,  or 
shall  have  used  any  such  article  or  thing  as  aforesaid  for 
unlawfully  killing  or  taking  game,  or  shall  have  been  ac- 
cessory thereto,  such  person  shall,  on  being  convicted 
thereof,  forfeit  and  pay  any  sum  not  exceeding  five  pounds, 
and  shall  forfeit  such  game,  guns,  parts  of  guns,  nets,  and 
engines,  and  the  justices  shall  direct  the  same  to  be  sold 
or  destroyed,  and  the  proceeds  of  such  sale,  with  the 


amount  of  the  penalty,  to  be  paid  to  the  treasurer  of  the 
county  or  borough  where  the  con  vie*  ion  takes  place  :  and 
no  person  who,  by  direction  of  a  justice  in  writing,  shall 
sell  any  game  so  seised  shall  be  liable  to  any  penalty  for 
suoh  sale ;  and  if  no  conviction  takes  place,  the  game  or 
any  such  article  or  thing  as  aforesaid,  or  the  value  thereof, 
shall  be  restored  to  the  person  from  whom  it  had  been 
seised. 

S.  Any  penalty  under  this  act  shall  be  recovered  and 
enforced  in  England  in  the  same  manner  as  penalties  under 
the  act  first  and  second  William  the  Fourth,  chapter 
thirty-two,  and  in  Scotland  under  the  act  second  and  third 
William  the  Fourth,  chapter  sixty-eight,  and  in  Ireland 
under  the  Petty  Sessions,  Ireland,  Act,  1861,  when  not 
otherwise  direoted  in  this  act. 

4.  The  powers  and  provisions  of  the  act  of  the  eleventh 
and  twelfth  years  of  her  present  Majesty,  chapter  forty- 
three,  shall  extend  and  apply  to  this  act,  and  to  all  pro- 
ceedings, matters,  and  things  to  be  taken,  had,  and  done, 
and  to  all  persons  to  be  proceeded  against  or  taking  pro- 
ceedings under  this  act. 

5.  No  conviction  or  order  made  under  this  act,  or  adju- 
dication made  on  appeal  therefrom,  shall  be  quashod  for 
want  of  form,  or  be  removed  by  certiorari  or  otherwise  into 
any  of  her  Majesty's  superior  courts  of  record ;  and  no 
warrant  of  commitment  shall  be  held  void  by  reason  of 
any  defect  therein,  provided  it  be  therein  alleged  that  the 
party  has  been  convicted,  anil  there  be  a  good  and  valid 
conviction  to  sustain  the  same. 

0.  Any  person  who  shall  think  himself  aggrieved  by  any 
such  summary  conviction  may  appeal  to  the  next  court  of 
general  or  quarter  sessions  which  shall  be  holden  not  less 
than  twelve  days  after  the  day  of  such  conviction  for  the 
county,  riding,  division,  or  borough  wherein  the  cause  of 
complaint  shall  have  arisen,  provided  that  such  person 
shall  give  to  the  complainant  a  notice  in  writing  of  such 
appeal,  and  of  the  cause  and  matter  thereof,  within  three 
days  after  such  conviction,  and  seven  clear  days  at  the 
least  before  such  sessions,  and  shall,  within  three  days, 
enter  into  a  reoognixanoe,  or  bond  of  caution  in  Scotland, 
with  a  sufficient  surety,  before  a  justice  of  the  peace,  con- 
ditioned personally  to  appear  at  the  said  sessions,  and  to 
try  such  appeal,  and  to  abide  the  judgment  of  the  court 
thereupon,  and  to  pay  such  costs  as  shall  be  awarded  by 
the  court ;  and  the  court  at  such  sessions  shall  bear  and 
determine  the  matter  of  appeal,  and  shall  make  such  order 
therein,  with  or  without  costs,  to  either  party,  as  to  the 
court  shall  seem  fit,  and  shall,  if  neoessary,  issue  process 
for  enforcing  such  judgment. 
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United  Kingdom  as  have  omitted  to  qualify 
themselves  for  offices  and  employments,  and  to 
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duction and  sale  of  such  works. 
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ralty to  the  board  of  trade  certain  powers  and 
duties  relative  to  harbours  and  navigation 
under  local  and  other  acts ;  *and  for  other  pur- 
poses. *  Q  B  Bt  I 

LXX — An  act  for  giving  effect  to  a  convention 
between  her  Majesty  and  the  King  of  Den* 
mark  for  the  mutual  surrender  of  criminals.  U  K 

LXXI — An  act  to  apply  a  sum  out  of  the  conso- 
lidated fund  and  the  surplus  of  ways  and  means 
to  the  service,  of  the  year  one  thousand  eight 
hundred  and  sity»two,  and  to  appropriate  the 
supplies  granted  in  this  session  of  parliament.  U  K 

LXXH — An  act  to  continue  certain  turnpike  acta 
in  Great  Britain.  Q  B 

LXX1II — An  act  for  continuing  the  copyhold, 
inclosure,  and  tithe  commission,  and  entitling 
the  commissioners  to  superannuation  allow- 
ance. £ 

LXXIV — An  act  to  enable  the  commissioners  of 
her  Majesty's  works  to  acquire  additional  land 
for  the  purpose  of  the  "  public  offices  extension 
act  of  1850,"  by  way  of  exchange  for  land  al- 
ready acquired  but  not  wanted  for  the  purposes 
of  the  said  act.  £ 


Chap.  Relating  to 

LXXV— An  act  to  revive  and  continue  an  act 
for  amending  the  laws  relating  to  savings 
banks  in  Ireland,  I 

LXXVI— An  act  to  amend  "the  weights  and 
measures  {Ireland)  act,  I860;"  to  abolish 
local  and  customary  denominations  of  weight, 
and  to  regulate  the  mode  of  weighing  articles 
sold  in  Ireland.  I 

LXX VI I— An  act  to  suspend  the  making  of  lists 
and  the  ballots  for  the  militia  of  the  United 
Kingdom.  U  K 

LXXVIII — An  act  for  providing  a  further  sum 
towards  defraying  the  expenses  of  constructing 
fortifications  for  the  proteetion  of  the  royal 
arsenals  and  dockyards  and  the  ports  of  Dover 
and  Portland,  and  of  creating  a  central  ar- 
senal. GBtl 

LXXIX— An  act  to  amend  the  law  relating  to 
coal  mines.  6  B 

LXXX — An  act  to  defray  the  charge  of  the  pay, 
clothing,  and  contingent  and  other  expenses  of 
the  disembodied  militia  in  Great  Britain  and 
Ireland,  to  grant  allowances  in  certain  cases 
to  subaltern  officers,  adjutants,  paymasters, 
quartermasters,  surgeons,  assistant-surgeons, 
and  surgeons'  mates  of  the  militia,  and  to 
authorize  the  employment  of  the  non-commis- 
sioned officers.  G  B  &  I 

LXXX  I — An  act  to  make  perpetual  an  act  to 
amend  the  procedurs  and  powers  of  the  Court 
for  Divorce  and  Matrimonial  Causes.  E 

LXXXII — An  aot  for  the  more  economical  reco- 
very of  poor  rates  and  other  local  rates  and 
taxes.  £ 

LXXXIII — An  act  to  amend  the  laws  in  force 
for  the  relief  of  the  destitute  poor  in  Ireland, 
and  to  continue  the  powers  of  the  commis- 
sioners* 

LXXXIV— An  act  to  continue  the  duties  of  ex- 
cise on  sugar  made  in  the  United  Kingdom, 
and  to  amend  the  laws  relating  to  the  duties 
of  excise.  G  B  4 1 

LXX XV — An  act  to  facilitate  the  transmission 
of  moveable  property  in  Scotland.  S 

LXXXVI — An  act  to  amend  the  law  relating  to 
commissions  of  lunacy  and  the  proceedings 
under  the  same,  and  to  provide  more  effectually 
for  the  visiting  of  lunatics,  and  for  other  pur- 
poses. GB&I 

LXXXYII— An  act  to  consolidate  and  amend  the 
laws  relating  to  industrial  and  provident  so- 
cieties. GB&I 

LXXXVIII — An  aot  to  amend  the  law  relating 
to  the  fraudulent  marking  of  merchandise.         GB&I 

LXXXIX — An  act  for  the  incorporation,  regu- 
lation, and  winding-up  of  trading  companies 
and  other  associations.  GB&I 

XC — An  act  for  rectifying  a  clerical  error  in  the 
act  of  the  present  session,  chapter  forty,  with 
respect  to  the  African  slave  trade  treaty.  V  K 

XCI — An  aot  to  incorporate  the  general  council 
of  medical  education  and  registration  of  the 
United  Kingdom,  and  for  other  purposes.  GB&I 

XCUU-An  aot  to  limit  the  time  for  procedrag  to 
elections  in  counties  and  boroughs  in  Ireland.  * 
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Chap. 

XC1II— An  act  for  embanking  the  north  side  of 
the  river  Thamee  from  Weetminieter  bridge  to 
Blackfriar'e  bridge,  and  for  making  new 
streets  in  and  near  thereto.  E 

XCl  V — An  aet  to  authorize  the  inclosure  of  cer- 
tain lands  in  pursuance  of  a  certain  report  of 
the  inclosure  commissioners.  E 

XC"V— An  act  to  amend  the  law  relating  to  pol- 
ling places  in  the  boroughs  of  New  Shoreham, 
Crichlad*  Ayleebury,  and  Eatt  Retford.  E 

XCVI — An  act  to  render  tenable  during  good 
behaviour  the  office  of  the  officer]  of  the^Court 
of  Common  Pleas  by  whom  the  certificates  of 
acknowledgment  of  deeds  of  married  women 
are  filed  of  record.  E 

XCVII— An  act  to  regulate  and  amend  the  law 
respecting  the  salmon  fisheries  of  Scotland.  8 

XCVIII— An  act  for  the  amendment  of  an  aet 
of  the  session  of  the  twenty-third  and  twenty- 
fourth  years  of  the  reign  of  her  present  Ma- 
jesty, chapter  one  hundred  and  thirty-nine,  in- 
tituled an  aet  to  amend  the  law  coneerning  the 
making,  keeping,  and  carriage  of  gunpowder 
and  compoeitione  of  an  exploeive  nature,  and 
coneerning  the  manufacture,  Male,  and  use  of 
fireworke,  and  of  an  act  amending  the  last- 
mentioned  act.  O  B  h  I 

XCIX— An  act  to  amend  the  bankruptcy  act 

(1861).  E 

C — An  act  to  authorise  improvement  commis- 
sioners acting  as  burial  boards  to  mortgage 
certain  rates  for  the  purposes  of  the  burial  acts*  E 

CI — An  act  to  make  more  effectual  provision  for 
regulating  lhe  police  of  towns  and  populous 
places  in  Scotland,  and  for  lighting,  cleansing, 
paving,  draining,  supplying  water  to  and  im- 
proving the  same,  and  also  for  promoting  the 
public  health  thereof.  B 


Chan,  Relating  to 

CII — An  act  to  amend  the  metropolis  local  ma- 
nagement acts.  E 

CHI — An  act  to  amend  the  law  relating  to  paro- 
chial assessments  in  England.  E 

CIV — An  act  for  the  discontinuance  of  the 
Queen's  prison,  and  removal  of  the  prisoners 
to  Whitecroes-Mtreet  prison.  E 

CV — An  act  to  transfer  the  roads  and  bridges 
under  the  management  of  the  commissioners 
of  highland  roads  and  bridges  to  jthe  several 
counties  in  which  the  same  are  situate,  and  to 
provide  for  other  matters  relating  thereto,  S 

CVI— JLn  act  to  amend  the  law  relating  to  the 
appointment  of  county  surveyors  in  Ireland.  I 

CVII — An  act  to  give  greater  facilities  for  sum- 
moning persons  to  serve  on  juries,  and  for 
other  purposes  relating  thereto.  E 

CVIII— An  act  to  confirm  certain  sales,  ex- 
changes, partitions,  and  enfranchisements  by 
trustees  and  others.  E 

CIX — An  act  to  oontinue  the  corrupt  practioes 
prevention  act  (IH54).  G  B  *  I 

CX— An  act  to  enable  boards  of  guardians  of 
certain  unions  to  obtain  temporary  aid  to  meet 
the  extraordinary  demands  for  relief  therein.  E 

XI — An  act  to  amend  the  law  relating  to  luna- 
tics. E 

CXII— An  act  for  establishing  the  jurisdiction 
of  the  charity  commissioners  in  certain  cases.  E 

CXIII— An  act  to  amend  the  law  relating  to  the 
removal  of  poor  persons  from  England  to 
Scotland,  and  from  Scotland  to  England  and 
Ireland.  G  B&  I 

CXIV— An  act  for  the  revention  of  poaching.      O  B  &  I 


F 


4 


V 


rnmJpi 

3  bl05  Obi  A51   734 


